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CHAPTER 980

SEXUALLY VIOLENT PERSON COMMITMENTS

980.01 Definitions. 980.07 Periodic reexamination; report.

980.015 Noticeto the department of justice and district attorney 980.08 Petition for supervised release.

980.02 Sexually violent person petition; contents; filing. 980.09 Petition for dischaye; procedure.

980.03 Rights of persons subject to petition. 980.10 Additional dischage petitions.

980.04 Detention; probable cause hearing; transfer for examination. 980.101 Reversalyacation orsetting aside of judgment relating to a sexually vio
980.05 Trial. lent offense; eflect.

980.06 Commitment. 980.105 Determination of county of residence.

980.063 Deoxyribonucleic acid analysis requirements. 980.11 Notice concerning supervised release or digghar

980.065 Institutional care for sexually violent persons. 980.12 Department duties; costs.

980.067 Activities off grounds. 980.13 Applicability.

980.01 Definitions. In this chapter; Undersub. (7), a “mental disorder that makes it substantially probable thatthe per

“ " ..sonwill engage in acts of sexual violence” is a disorder that predisposefettte cf
(1) Department’means the department of health and familyersoro sexual violence. A person diagnosed with “antisocial persodiiyder”
Services. coupledwith another disorder may be found to be sexually violent. Statams,

“ " . 223Wis. 2d 60588 N.W2d 336(Ct. App. 1998).
(1m) leew means more “kely than not. Definitionsin ch. 980 serve a legal, and not medical, function. The court will not
(2) “Mental disorder” means a congenital or acquired condidopta definition of pedophilia for ch. 980 purposes. StaZamelli,223 Ws. 2d

; ) : e ; ; 5 589 N.W2d 687(Ct. App. 1998).
tion afiecting the emotional or volitional capacity that preciISDOSééThatthe states experts opinedhat pedophilia is a lifelong disorder did not mean

aperson to engage in acts of sexual violence. thatcommitment was based solely on prior bad acts rathemtpasent condition.
(4) “Secretary”means the secretary of headttnd fam||y ser Juryinstructions are discussed. StatMatek,223 Ws. 2d 61, 589 N.w2d 441(Ct.
; App. 1998).
ViCces.

) ) As used in this chaptefsubstantial probability” and “substantially probable” both
(4m) “Seriouschild sex ofender” means a person who hasneanmuch more likely than not. This standard for dangerousness does not violate
i indi i i ual protection nor is the temmmconstitutionallwague. State.\Curiel,227 Ws.
beencon\tl)lltét)ed, adjudlc]z‘ated delinquent or ;‘(()jt_md not gu:glty or n_ﬁg 380597 N.W2d 607(1999).
responsi y .re.ason 0. |ns.an|ty or m.enta 'Se."?lsev. efect-or il e gefinition of “sexually violent person” includesnduct prohibited by a pre
nessfor committing a violation of a crime specified iN9g8.02  vious version of a statute enumerated in sub. (6) as long as the conduct prohibited

(1) or (2) or948.025 (1)againsia child who had not attained theunderthe predecessor statute remains prohibited under the current s&tatey
ageof 13 years Pharm,2000 W1 App 167238 Ws. 2d 97617 N.w2d 163

. The Kansas Sexually iglent Predator Act comports with due process require
(5) “Sexually motivated” means that one of the purposes farents does not run afoul of double jeopardy principles, and is nex post facto

anact is for the actos sexual arousal or gratification. law. Kansas vHendricks521 U.S. 346138 L. Ed. 2d 5011997). ,
“ . " - The constitutionality of Visconsins Sexual Predator LawStraub & Kachelski.
(6) “Sexually violent ofense” means any of the following: s, Law July 1995.

(&) Any crime specified in £40.225 (1)or (2), 948.02 (1)or
(2), 948.025 948.060r 948.07 980.015 Notice to the department of justice and dis -
(b) Any crime specified in £40.01,940.02 940.05 940.06 trict attorney . (1) In this sectic_)n, “agency with jur_isdiction”
940.19(4) or (5), 940.195(4) or (5), 940.30 940.305940.31or  Meansthe agency with the authority or duty to releaseisrhage
943.10that is determined, in a proceeding und®86.05 (3) (b) theperson.

to have been sexually motivated. (2) If an agency with jurisdiction has control or custody over
(c) Any solicitation, conspiracy or attempt to commit a crima person who may meet the criteria for commitment as a sexually
underpar (a) or (b). violent person, the agency with jurisdiction shall inform each

(7) “Sexually violent person” means a person who has beé®propriatedistrict attorney anthe department of justice regard
convictedof a sexuallyviolent ofense, has been adjudicatednd the person as soon as possible beginning 3 months prior to the
delinquentfor a sexually violent déénse, or has been found no@pplicabledate of the following:
guilty of or not responsible for a sexually violerfeoie by reason  (a) The anticipated dischge from a sentencenticipated
of insanity or mental disease, defectilloess, and who is danger releaseon parole or extended supervision or anticipagease
ousbecause he or siseifers from a mental disorder that makegrom imprisonment of a person who has been convicted of a sexu
it likely that the person will engage in acts of sexual violence.ally violent ofense.

History: 1993 a. 4791995 a. 2%.9126 (19) 1997 a. 284295, 2003 a. 187 . : o
Chapter980 creates a civil commitment procedure primarily intended to provide (b) The anticipated release from a secured correctional facility

treatmentaind protecthe public, not to punish thefefider As such the chapter does asdefined in $938.02 (15m)or a securedhild caring institution,

not provide for “punishment” in violation of the constitutional prohibitions againsasdefined in s$938.02 (15g)or a secured group home, as defined

doublejeopardy or ex post facto laws. StateQarpenterl97 Ws. 2d 252541 . P f

N.W.2d 105(1995),04-1898 in 5.938.02 (15p) of a person adjudicated delinquent under s.
Chapter980 doesiot violate substantive due process guarantees. The definitiddaS.1830r 938.340n the basis of a sexually violenfarise.

of “mental disorder” and “dangerous” are not overbroad. tidemenbbligations H ; i

under ch. 980 are consistent with the nature and duration of commitments unde%théc) The t_ermlnatlon or dlS_Cl‘g!E of a person who has been

chapter. The lack of a precommitment finding of treatability is néensive to due Tound not guilty of a sexually violerdffense by reason of mental

processrequirements. State Post,197 Ws. 2d 279 541 N.w2d 15 (1995), diseaser defect under £71.17

94-2356 . T . I
Chapter980 does not violatequal protection guarantees. The statempelling (3) The agency with Jur_|5d|_Ct|0n _Sha“ provide the_ district

interestin protecting the public justifies the filifentialtreatment of the sexually vio - attorneyand department of justice with all of the following:

lent bject to the chapt&tate vPost, 197 Ws. 2d 279541 N.w2d 115 . e ..

(1095) 04-356. 1 CrapiEiaievros S v (a) The persors name, identifyindactors, anticipated future
A child enticement conviction under a statute that had been repealed and recrd@sidenceand ofense history

undera new statute number wasexually violent dense under sub. (6), although : :

theformer number was not listed in the new stat@tate vlirish,210 Ws. 2d 107 (P) If.appllcable, docqme.nta.tlon of any treatment and the per

565N.W.2d 161(Ct. App. 1997). son’sadjustment to any institutional placement.
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(4) Any agency or dfcer, employee or agent of an agency is (am) The circuit court for the county in which the person will
immunefrom criminal or civil liability for anyacts or omissions resideor be placed upon his or her disg®from a sentence,
asthe result of a good faithfeft to comply with this section.  releaseon parole or extended supervision or release fropmis-

History: 1993 a. 4791995 a. 771997 a. 205283 1999 a. 9 onment, from a secured correctional facilitps defined in s.

Thf “a}ppmpritate diiﬂim attc:)r/ntey" #nﬁer,sugdgl) is the disttfictlattorf:ﬁy in t®38.02(15m) from a secured child caring institution, as defined
countyor conviction or the county to which prisorii S propose 1o release the per ; d H
son. In re Commitment of Goodsoh99 Ws. 2d 426544 N.w2d 611 (Ct. App. 1N S- 938.02 (15g)from asecured group home, as defined in s.

1996),95-0664 938.02(15p), or from a commitment order

(b) The circuit court for the county in which the persoimis
980.02 Sexually violent person petition; contents;  fil-  custodyunder a sentence, a placement to a secured correctional
ing. (1) A petition alleging that a person is a sexually violent pefacility, as defined in ©38.02 (15m)a securedhild caring insti
sonmay be filed by one of the following: tution, as defined in ©38.02 (15g)or a securedroup home, as

(a) The department of justice at tregjuest of the agency with definedin s.938.02 (15p)or a commitment order

jurisdiction, as defined in €980.015 (1) over the person. the (5) Notwithstandingsub. (4), if the department ofustice
departmenbf justice decides to fila petition under this para decidedo file a petition under sulfl) (a) it mayfile the petition
graph.it shall file the petition before the daikthe release or dis in the circuit court for Dane County
chargeof the person. History: 1993 a. 4791995 a. 77225 1997 a. 27205, 283 1999 a. 92003 a.

L . .. 7
(b) If the dEpartment of justice does not file a petition undéT8A ch. 980 commitment is not an extension of a commitment under ch. 975, and s.

par.(a), the district attorney for one of the following: 975.12does not limit the stateability to seek a separate commitment under ch. 980
i i ; person originally committed under ch. 975. StaRogt197 Ws. 2d 279541
_ 1. The county in whlch the person was convicted of a sgxuaﬂ)@_m 115 (1995) 94-2356
violent offense, adjudicated delinquent for a sexually violentFor purposes of determining the proper time to file a ch. 980 petition satier
offenseor found noguilty of or not responsible for a sexually vio (2) (ag)aca semetnc? I{nposed fct>r a s?xually V'°'|fmm§;2°£”d§f a \sKen_{ﬁnce
; ; ; imposedconsecutively to any sentence for a sexually violdeheg. State.\Keith,
lent offense byreason of insanity or mental disease, defect-or "ﬂsv\ns. 2d 61573 N.W2d 888(Ct. App. 1997).
ness. As used in this chaptéefsubstantial probability” and “substantially probable” both
: : : : anmuch more likely than not. This standard for dangerousness does not violate
2. The COU“tY in which the person will reside or be placgfual protection nor is the temmmconstitutionallyague. State.\Curiel,227 Ws.
upon his or her dischge from a sentencegleaseon parole or 2d 389597 N.w2d 697(1999).
extended Supervision, or release from imprisonment, from f’i In deciding whether there is a substantial probability that the subject will commit
u

: g - . ture acts of sexual violence, the trier of f&efree to weigh expert testimony that
securectorrectional faC|I|tyas defined in £38.02 (15m)fr0m conflictsand decide which is more reliable, to accept or reject an exfestimony

a secured child caring institution, as defined i938.02 (15g) including accepting only parts of the testimpad toconsiderall non-expert testi

i i mony. State vKienitz,227 Ws. 2d 423597 N.W2d 712(1999).
from a sgcured grdoumme’ as defined in 838.02 (15p,)0|’ from To the extent that s. 938.35 (@nohibitsthe admission of delinquency adjudica
acommitment order tionsin ch. 980 proceedings, it is repealedrbplication. State.\WMatthew A.B.231

iti i i i is. 2d 688 605 N.W2d 598(Ct. App. 1999)
(2) A petition filed under this section shall alleQe that all of th\é{In a trial on a petition filed under sub. (2), the state has the burden to prove beyond

following apply to the person alleged to be a sexually vigeRt reasonable doubt that the petition was filed within 90 days of the sebjgletise

son: or dischage based on a sexually violenteofse. State.Whiel, 2000 W1 67235 Ws.
e . P 2d823 612 N.W2d94. S Iso State Vhiel, 2001 WI App 52241 Wis. 2d 43
(a) The person satisfies any of the following criteria: AP ee aiso State Thiel Pp 52241 Ws. 2d 439

1. The persorhas been convicted of a sexually violent While a commitment under ch. 980 is civil, a court does not lose subject matter
Jurisdiction because a petitias filed under a criminal case numb@&tate vPharm,

offense. 2000WI App 167,238 Wis. 2d 97617 N.w2d 163
2. The person has been found delinguent for a sexually violenthe mandatory release date is not excluded in determining whether und@)sub.
i p q y ?ag a petition is filed within “90 days of discharor release.” State Rharm, 2000
orrense. WI App 167,238 Wis. 2d 97617 N.W2d 163
3. The person has been found not guity of a sexually violenfhc e Imi n su. (2) (29) < mandatoryhers = o suthery for the st fo
offenseby reason of mental disease or defect. 980 petition. State vThomas, 2000 WI App 16238 Wis. 2d 216617 NW2d 230

(ag) The person is within 90 days of disgieaorreleasepn Althoughsub. (2) (ag) refers to the current juvenile code, ch. 938, and makes no
renceo the 1993-94 juvenile codeh. 48, the circuit court has authority topro

paro_le,extended super\_/ls_lon or otherwise, f_rom a sentence tﬁégdunder ch. 980 against a person adjudicated delinquent under the former ch. 48.
wasimposed for a conviction for a sexually violenfieoise, from  Statev. Gibbs, 2001 WI App 8242 Ws. 2d 640625 N.W2d 666
asecured correctional facilitgs defined in £€38.02 (15m)from Keithis inapplicable to juveniles. The conceptonsecutive sentences is foreign

. . A . . in the context of juvenile adjudications and dispositions. It was proper under sub. (2)
asecured child caring institution, as defined 838.02 (15g)or  (agyto file a ch. 980 petition two days prior to the defendatitchage from the

from a secured group home, as defined i838.02 (15p)if the sexualoffense disposition although the defendams subject to another adjudication
personwas placed in the facility for being adjudicatkdinquent t2h4a(§dld not expire. State Wolfe, 2001 WI App 136246 Wis. 2d 233631 N.Ww2d
unders. 938.1830r 938.340n the basis of a sexually violent” chapteroso provides its own procedures for commencing actions, and, as such,
offenseor from a commitment order that was entessdh result chs.801 and 802 are inapplicable to the commencement of ch. 980 aSiais.v

: Wolfe, 2001 WI App 136246 Ws. 2d 233631 N.W2d 240
ofa Sexua”y violent dénse. Whena ch. 980 petition was filed within 90 days of release from a sentence for an
(b) The person has a mental disorder offensethatwas not a sexually violentfehse, which was being served concurrently

. ,with a shorter sentence imposed for a sexually violéehsé, theetition was timely
(c) The person is dangerots others because the person’statev. Treadway2002 Wi App 195, 257 W. 2d. 467651 N.\W2d 334

mentaldisorder makes ltkely that he or she will engage in acts The state was not precluded from seeking a ch. 980 commitment following the
of sexual violence defendant’sparole revocation, even though the state had failqutdee that the

’ defendantvas a sexually violent person in need of commitment in a previous ch. 980
(3) A petition filed under this section shathte with particu trial that took place prior to the defendargiarole. State Parrish, 2002 WI App 263,

i i i i Wis. 2d 521654 N.W2d 273
larity essential facts to establish probable cause to believe the 6%gndersub. (2) (ag), the petition must be filed within 90 days of the actual dischar

son is a sexually violent person. If the petition alleges that a Sexb prison. A’subsequent sentence modification to allow sentence credit has no
ally violent offense or act that is a basis for the allegation undgffectif the state filed the petition within Says of the actual release from prison.

: : te vVirlee, 2003 WI App 4259 Wis. 2d 718657 N.W2d 106 02-0046
SUb'(Z) (a) was an act that Wa_S_ Sexua”y motivated as prowd he circuit court had jurisdiction to conduct ch. 980 proceedings involving an
unders. 980.01 (6) (b) the petition shall statthe grounds on enrolledtribal member who committed the underlying sexutgnfe on an Indian

which the ofense or act is alleged to be sexually motivated. resergagon- State v Bugess, 2003V1 71,262 Ws. 2d 354 665 N.w2d 124
(4) A petition under this section shall be filed in any of the fol uUndersub. (1), a request from the agency with jurisdictionasdbsequent deci
lowing: sionby the department of justiget to file are prerequisites to a district attorsey’

. . i ) authorityto file a ch. 980 petition. StateByers, 2003 WI 86263 Wis. 2d 1.3, 665
(@) The circuit court for the county which the person was N.w.2d72a

convictedof a sexually violent éénse, adjudicated delinquent for
asexually violenbffense or found not guilty of a sexually violent980.03 Rights of persons subject to petition. (1) The
offenseby reason of mental disease or defect. circuit court in whicha petition under £80.02is filed shall con
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ductall hearings under this chaptéFhe court shall give the per tenceof imprisonment, is in a securemrrectional facility as
sonwho is the subject of the petition reasonable notice of the timefinedin s.938.02 (15m)a secured childaring institution, as
andplace of each such hearing. The court may designate adidifinedin s.938.02 (15g)or a secured group home, as defined in
tional persons to receive these notices. $.938.02 (15p)or is committed tdnstitutional care, and the court
(2) Exceptas provided in s9£80.09(2) (a)and980.10and ordersdetention under this subsection, the court shall order that
without limitation by enumeration, at any hearing under this ehahe person be transferred to a detention facility approved by the
ter, the person who is the subject of the petition has the right tdepartment. A detention order under this subsection remains in

(a) Counsel.If the person claims or appears to be indigent, tidfectuntil the person is disctged after a trial under 880.050r
courtshallrefer the person to the authority for indigency detentil the efective date of a commitment ordender s980.06
minationsunder s977.07 (L)and, if applicable, the appointment/¥hicheveris applicable.
of counsel. (2) Whenevera petition is filed under 880.02 the court shall

(b) Remain silent. hold a hearing tadetermine whether there is probable cause to

(c) Present and cross—examine witnesses believethat the person named in the petitioa sexually violent

. ) person. If the person named in the petition is in custdhg court

(d) Have the hearing recorded by a court reporter shall hold the probable cause hearinghin 72 hours after the

(3) Theperson who is the subject of the petition, the pessorpetitionis filed, excluding Saturdays, Sundays and legal holidays.
attorney,the department of justice or the district attorney maythe person named in tipestitionis not in custodythe court shall
requesthat a trial under £80.05be to a jury of 12. A request for hold the probable causesaring within a reasonable time after the
ajury trial shall be made as provided unde®80.05 Notwith- filing of the petition.

standings. 980.05 (2) if the person, the persanattorneythe 3y |t the court determines after a hearing that there is probable

departmendf justice or the district attorney does not request a jugyseto believe that the person named in the petiiansexually

trlal, the court may on its own motion require that the trial be.g?mem person, theourt shall order that the person be taken into

ajury of 12. A verdict of a jury under this chapter is not valigd stodyif he or she is not in custody and shall order the person to

unlessit is unanimous. be transferred within a reasonable time to an appropriate facility
(4) Whenevera person who is the subject of a petition filedor an evaluation as to whetttbe person is a sexually violent per

unders. 980.02or who has been committed unde®80.06is  son. If the court determines that probable cause does not exist to

requiredto submit to an examination under this chapteror she pelievethat theperson is a sexually violent person, the court shall

may retain experts or professional persons to perform an examifigmissthe petition.

tion. If the person retainsqualified expert or professional person (4) The department shall promulgate rules that provide the

of his or her own choice to conduct an examination, the exami?]?lg:alificationsfor persons conducting evaluations under 8.
shall have reasonable access to the person for the purpose of 't If th dinth it lai b
examinationas well as to the perssmastand present treatment.  (2) € person named in the pettion claims or appears 1o be
records,as defined in s51.30 (1) (b) and patient health care indigent,the court shallprior to the probable cause hearing under
record&'is provided under $46.82 (2) (c) If the person is indi sub.(2), refer the person to the authority for indigency determina

gent,thecourt shall, upon the persemequest, appoint a qualifiedtionS under s977.07 (1)and,if applicable, the appointment of

i i counsel.
and available expert omrofessional person to perform an History: 1993 a. 4791995 a. 771999 a. 9

examinatiorandparticipate in the trial or other proceeding on the ¢ ges’Refeence: See also cHHFS 99 Wis. adm. code.
person’sbehalf. Upon the order of the circuit court, the county Therules of evidence apply to probable cause hearings under chTB8@xcep

shallpay as parbf the costs of the action, the costs of an expdignsto ﬂ;ftf flé'es for Prelimiﬂaf{]exami”aﬁons é‘so ,aPMEOUQQ S, ;3?7-03 ﬁ”OWS
B H B . anexpert to basan opinion on nearsagn expers opinion based solely on hearsay
or prOfeSS|Onal person appomted ElD}ZOUI’t under this Subsecuoncannotconstitute probable cause. StatéMatson227 Ws. 2d 167595 N.W2d 403

to perform an examination ammrticipate in the trial or other pro (1999).

ceedingon behalf of an indigent person. An experprfessional  In sub. (2). fin custody” means in custody pursuant fo ch. 980 and does not apply
personappointed tassist an indigent person who is SUbJECt togh; N ad aro(t App iog0) o onee: State Brissete230 Ws. 2d 82

petition may not be subject to any order by the court for the Chapter980 provides its own procedures for commencing actions, and, as such,

sequestratioiof witnesses at any proceeding under this chaptea\*;;-fgo%o%“ldvi\*/?ig;eliggg%c&geztg 2‘393%%?”,1‘9&%%”‘5‘3 of ch. 980 acHiats.y

(5) Upona showing by the proponent of good cause under Sthe 72-hour time limit in sub. (2) is directory rather than mandatdowever

807.13(2) (C), testimony may be received into the record of a_healpeli)ndtn/idual‘s dﬁe procesﬁ righhts prebvent t?ehstate from indefinitel)édelaying th('e1
. § . . [ probable cause hearing when the subject of the petition is in custody awaiting the
'ng‘under this section by telephone or live audiovisual meanshearingand has made a request for judicial substitution. St&eyer 2001 WI App

History: 1993 a. 4791997 a. 2521999 a. 9 184,247 Ws. 2d 1 632 N.W2d 872

Therearecircumstances when comment on the defensiailence is permitted.  Sub. (3) is not a rule regarding the admissibility of expert testimtirgrovides
If a defendant refuses to be intervievogdhe state’ psychologist and the defense the procedure for determining probable cause to believe a person is a sexually violent
attorney challenges the psychologisthdings based on thack of an interviewit  offender. The general rule for determining the qualification of an expert applies.
is appropriate for the psychologisttestify about the refusal. StateAdams,223  Statev. Sprosty 2001 W1 App 231248 Ws. 2d 480636 N.W2d 213
Wis. 2d 60588 N.W2d 336(Ct. App. 1998).

If all jurors agree that the defendantfers from a mental disease, unanimity . . .
requirementsire met even if the jurors disagreetba disease that predisposes thé980.05  Trial. (1) A trial to determine whether the perssho

ggfendaﬂto reofend. State \Pletz, 2000 WI App 22239 Ws. 2d 49619 N.W2d s the subject of a petition undei980.02is a sexually violent per
Chapter980 provides its own procedures for commencing actions, and, as su%g,n shall Commence no later thas days after the date of the
chs.801 and 802 are inapplicable to the commencement of ch. 980 aGiamsy  probablecause hearing under®30.04 The court may grant a

Wolfe, 2001 Wi App 136246 Ws. 2d 233631 N.Ww2d 240 g continuanceof the trial date for good cause upon its own motion,
As sub. (3) provides that the court shall appoint a professional to furnistien

reportproviding guidance for the cowsttonsideration of the ultimate issue, it Wouldthe motion of any party or the stipulation of the parties.
beabsurd to conclude that admissibias not provided under s. 908.02. Thatthe (1m) At the trial to determine whether the person who is the
\r,e_’%?g\‘,'\,vﬁsz%oéfW'ﬂgf%gghgtc\?;%‘gtﬁgg%rﬁ?@%&'tggg%rg'ffﬂg heaSa@e g pjectof a petition under ©80.02is a sexually violent person,

' all rules of evidencén criminal actions applyAll constitutional
980.04 Detention; probable cause hearing; transfer rightsavailable to a defendant in a criminal proceeding are-avail
for examination. (1) Upon the filingof a petition under s. ableto the person.

980.02 the court shall review the petition to determine whetther  (2) The person who is the subject of the petition, the pesson’
issuean order for detention of the person who is the subjebiof attorney,the department of justice or the district attorney may
petition. The person shall baetained only if there is cause torequesthat a trial under this section be to a jury of 12. A request
believethat the persois eligible for commitment under880.05 for a jury trialunder this subsection shall be made within 10 days
(5). A person detained under this subsection shall be held iafterthe probable cause hearing ung€80.04 If no request is
facility approved by the department. If the person is serving-a serade the trial shall be to the court. The person, the pesstor
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ney or the district attorney or department of justice, whichever dgnental disorder that makes it substantially probable that the respondent will commit

applicable may withdraw his, her or its request for a jury trial i@crsﬁf\?\fgga‘z'}’éo(')%'lcze4'£‘ghe future. Statévanklin, 2004 WB8,270 Ws. 2d 271

. 7
the 2 persons who did not make the request consent to the WIt?No error was found in giving a jury a general verdict form in a ch. 980 hearing when
drawal. the defendant failed to establish that ch. 980 respondents are routinely deprived of
. .. . L. specialverdicts and thageneral verdicts are more likely to result in commitments.
(3) (a) Atatrial on a petition under this chaptiie petitioner  Statev. Madison, 2004 W1 App 4871 Ws. 2d 218678 N.W2d 607 02-3099

hasthe burden of proving the allegations in fredition beyond a A prisoner was not entitled Miranda warnings prior to his pre—petition evaiua

reasonabl&oubt tion with the states psychologist imegard to whether a ch. 980 petition should be
' . filed. The guaranty of constitutional rights undeb. (1m) applies at the ch. 980 trial.
(b) If the state alleges that the sexually violefeémge or act Statev. Lombard, 2004 WI 95, ___M¥/2d ___, _ N.\Ved ___00-3318

thatforms the basis for the petition was anthett was sexually . . .
motivatedas provided in €980.01 (6) (b)the state is required to 980-06 Commitment. If a court or jury determines thdte

provebeyond a reasonable doubat the alleged sexually violent PErSOnwho is the subject of a petition unde80.02is a sexually
actwas sexually motivated. violent person, the court shall order therson to be committed to

) . . ... the custody of the department for control, care and treatment until
(4) Evidencethat the person who is the subject of a petitio chtime as the person is no longer a sexually violent person. A

unders.980.02was convictedor or committed sexually violent : ; : :
P . -~ commitmentorder under this section shall specify that the person
offenseshefore committing the &nse or act on which theet be placed in institutional care.

tion is based is not sfi€ient to establish beyond a reasonable’| ;o193 a 4791995 a. 2761997 a. 27275 284 1999 a. 9
doubtthat the person has a mental disarder In the event that there is a failure to develop an appropriate treatment program, the
(5) If the courtor jury determines that the person who is thgmedyls to obtain appropriate treatment and not supervised release. . Stitzevt,

- - A . 0Wis. 2d 308582 N.W2d 745(Ct. App. 1998).
subjectof a petition under £80.02is a sexually violent person, ~ chapter980 and s. 51.61 provide the statutory basis for a court to issue an-involun
the court shall enter pidgment on that finding and shall committary medication order for individuals who iffrom a chronic mentdlness and are
the person as provided unde®80.06 If the court ojury is not ~ Smmitedunder ch. 980. Staie Anthony D.B. 2000 W1 94237 Ws. 2d 1,614
Satisfiedbeyond a reasonable d_OUb_t that the person is a Sexual%}ieincremental infringement by s. 980.06 on the liberty interests of those who
violent person, the court shall dismiss the petition and direct tHlat/eat hsetxualllzf—vnt)rtem, gredatory past amli aredcutrrentgem frfgm_aln:emal d+t$t ional
; rthat makes them dangerous sexual predators does not violate constitutional
the p_er_sorbe released unless he or she is under some other Ia\@ﬁjﬂanteesf due process. StateRansdell, 2001 WI App 20247 Ws. 2d 613634
restriction. N.W.2d 871
History: 1993 a. 4791999 a. 9 _Althoughch. 51 is more “lenient” with those who are subject to its provisiars
Sub.(1m) extends the rule protectipgearrest silence under the right against selfiS ch. 980, the significant diérences between the degree of danger posed by each of
incriminationto the refusal of a commitment subject to participatefarmal evalua  thetwo classes of persons subject to commitment under the two chaptes] as
tion prior to the filing of the commitment petition. Statanelli,212 Ws. 2d 35  thedifferences in what must be proven in order to commit under each, does not resuit
569 N.W.2d 301Ct. App. 1997). in a violation of equal protection. StatéMlliams, 2001 WIApp 263,249 Wis. 2d
f - f P 1,637 N.w2d 791
Sub. (1m) does not require a sworn petition. There is no constitutighato a ! . " -
P i ; Chapter980, as amended, is not a punitive criminal statute. Because whether a
g\gf E?:tc c;n;gllairgglg)é criminal case. Stat@anelli,212 Ws. 2d 358569 N.w2d statutels punitive is a threshold question for both double jeopardy and ex post facto

This section does not confine expert testimony to any spetéidard nor man analysisneither of those clauses is violated by ch. 980. St&eachel, 2002 WI 81,

) +<254Wis. 2d 215646 N.w2d 375
gﬁﬁg}%}ye&?r g}:{: (\:Itztaarngllriezlg\éa&vtse\gg %2%%%"5&%&%“&{7%? oAse tolr;;ée)t its Themere limitation of a committed perserdccess to supervised release does not
Thestaﬁdard of review for éommitrr{ents under ch' 986é§tandérdpgbplicaﬁle imposea restraint to the point that it violates due process. As amended, ch. 980 serves
to the review of criminal cases—-whether the evidence could have led the trier of {igieditimate andcompelling state interests of providing treatment to, and protecting
to find beyond aeasonable doubt that the person subject to commitment is a sexusjlfyPuPlic from, the dangerously mentally ill. The statute and is narrowly tailored to
violentperson. State Curiel,227 Ws. 2d 389597 N.w2d (1999). etthoseinterests, and, as such, it does not violate substantive due process. State
Sub.(1m) provides a respondent with a statutory right todmepetent at trial. The V- Eache[, 2002 V\él BEhS%E\;\ésd 2d 215646 N.w2d 375 P I finding th indi
rocedureo efect that right should adhere to ss. 971.13 and 971.14. Sgtath : 0”?"‘“’“9“'“’.‘ er ch.. oes not require a separate factual finding that-an indi
BZQ\MS. 2d 720600 N.W2d 258(Ct. App. 1999). ' vidual's mental disorder involves seriousfdifilty for the person in controlling his

Theright to a jury trial under ch. 980 is governed by sub. (2) rather than case %(Iger behavior Proof that the persanimental disorder predisposes the individual

; : - T f : ngage in acts of sexual violence and establishes a substantial probability that the
gg‘é‘gg'gg?e,\‘rﬁg&%gé?%gg in criminal proceedings. StatBernstein231Wis. persornwill again commit those acts necessarily and implicitly includes proof that the
Thesub. (2) requirement that the 2 persons who did not request the withdraw% tgvn fgf{gr?l ggggd\?vrl'g\gg’fwsr%’?ggjg;nﬁwggl%%h's or her behaviar
arequest for a jury trial consent to the withdrawal does not require a persoral st ha{pter980 does not preclude finding that a peréon with a sexually—related mental
ment from the person subject to the commitment proceeding. Consent maycﬁ

: orderhas dificulty in controlling his or her behavior even if that pergoable to
?{ggge)dby defense counsel. StateBemnstein231 Ws. 2d 392605 N.w2d 555 conformhis conduct to the requirements of the.le8tate vBurgess, 2002 WI App

To the extent that s. 938.35 (1) prohibits the admission of delinquency adjudi 4,258 Ws. 2d 548654 N.W2d 81 Affirmed. 2003 W1 71, 262 Wi 2d 354, 665

inai ; P iati 2d 354.
tionsin ch. 980 proceedings, it is repealedrbplication. State.\WMatthew A.B.231 o .
Wis. 2d 688 605 N.W2d 598(Ct. App. 1999) To the extent that plainfg are uncontrollably violent and pose a danger to others,

f : : . . thestate is entitled to hold them in segregation for that reason alone. Preserving the
Sub.(2) does not require that a respondent be advised loptinethat a jury verdict : b
mustbe unanimous in order for the withdrawal of a request for a jury trial\ealloe éifﬁgegfk?g%atzz%dﬁg(ezro%gcfunees takes precedence over medical gozssy W
Statev. Denman, 2001 WI App 9@43 Wis. 2d 14626 N.W2d 296 ’ :
Chapter980 respondents ard@fled the same constitutional protections as erimi

nal defendants. Although the doctrine of issue preclusion may generally apply in @80.063  Deoxyribonucleic acid analysis require -
980cases, application of the doctrine may be fundamentally uMéien newevi ments. (1) (a) If a person is found tme a sexually violent per

denceof victim recantation was fefred at the ch. 980 trial, the defendant had a du f ; :
processnterest in gaining admission of the evidence to ensure accurate expert o Qnunder thichapterthe court shall require the person to provide

ionsonhis mental disorder and future dangerousness when the experts’ opinions @biological specimen to the state crime laboratories for deoxyri

sentedwvere based heavily on the fact that the defendants committed the underlyijign i i i

crime. State vSorenson, 2002 WI 7854 Ws. 2d 54 646 N.W2d 354 ucleicacid analysis. . . . . .
A sexually violent person committed under ch. p8serves the right to appeal, (D) The results from deoxyribonucleic acid analysis of a speci

asa matter of right, by filing postverdict motions within 20 days ofdb®mitment men under pafa) may be used only as authorized undé6s.77

order. State vTreadway 2002 WI App 195, 257 W. 2d. 467651 N.W2d 334 i : :
A parole and probatioagent who had been employed full-time in a specialize| ). The state crime laboratories shall destroy any spehimen

sex-offendenit for 3 years during which he had supervised hundreds offsexief 1N accordance with 465.77 (3)

erswasprepared by both training and experience to assess afepdeyfand was et i
qualifiedto render an opinion on whether he would fered. That the agent did not (2) Thedepartment of justice shall .promulglate rpesviding
provide the nexus to any mental disorder did not render his testimony inadmissif. procedures for defendants to provide specimens undefi$ub.

Statev. Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W2d 334 and for the transportation of those specimens to the state crime

Neitherch. 980 nor ch. 51 grants persons being committed under ch. 980 the ri ; ;
to request confidential proceedings. That ch. 51 hearings are closed while ch.@éoratonegor analysis under 4.65.77

hearings are not does not violate equal protection. St&teryess, 2002 Wl App  History: 1995 a. 440
264,258 Wis. 2d 548654 N.W2d 81 Affirmed. 2003 WI 71, 262 WI 2d 354, 665 o )
Nw2d 124. 980.065 Institutional care for sexually violent  persons.

Atrticle 1, section 7 does not prohibit the legislature from enacting statgesing ;

thattrials be heldn certain counties. The legislature could properly provide in su 1m) The department shall place a person Commltted under s.

(2) that ch. 980 proceedings be held in a county other than the one in which the p@&0.06 at the secure mental health facility established under s.

ggtseﬁﬁ\fvnzsggvaassoiorgg{ged- StateTaintey 2002 WI App 296259 Wis. 2d 387 46.055 the Wisconsin resource center established undés.656
During a commitment proceeding under &0, s. 904.04 (2), relating to other or a secure mental health unit or faC|I|ty prowded by the depart

crimesevidence, does not apply to evidenderefd to prove that the respondent hasnentof corrections under Su(ﬂ).
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(1r) Notwithstandingsub.(1m), the department may place aattorneyshall servahe district attorney or department of justice,
female person committed under 880.06 at Mendota Mental whicheveris applicable.

Health Institute, Winebago Mental Health Instituter a prt (3) Within 20 days after receipt of the petition, the court shall
vately operatedesidential facility under contract with the departappointone or more examiners having the specialized knowledge
mentof health and family services. determinedby the court to be appropriate, who shall examine the
(2) The department maycontract with the department of personand furnish a written report of the examination to the court
correctiondfor the provision of a secure mental health unit orfacilvithin 30 days after appointment. The examiners shall have rea
ity for persons committed undera80.06 The department shall sonableaccess to the person fourposes of examination and to
operatea secure mental health unit or facility provided by théhe persons past and present treatment records, as defined in s.
departmenbf corrections under this subsection and shall prom#1.30(1) (b), and patient health care records, as provided under
gaterules governing the custoayd discipline of persons placeds.146.82 (2) (c) If any such examiner believes that the peison
by the department in the secure mental health unit or facility prappropriatefor supervised release under thréeria specified in
vided by the department of corrections under this subsection. sub.(4) (b), the examiner shall report on the tygféreatment and
History: 1993 a. 4791997 a. 271999 a. 92001 a. 16 servicesthat the person may need whilethe community on
supervisedelease. The counsghall pay the costs of an examiner

980.067 Activities off grounds. The superintendent tiie  appointedunder this subsection as provided undéis20 (18)
facility at which a person is placed unded80.065may allow the (),

personto leave the grounds of tHacility under escort. The

departmenof health and family services shall promulgaites 34 44y after the report of the court—appointed examiner is filed
for the administration of this section.

o with the court, unless the petitioner waives this time limit. Expen
History: 2001 a. 16 . . . X X
Cross Refeence: See also $4FS 95.10Wis. adm. code. sesof proceedings under this subsection shall be paid as provided

unders.51.20 (18) (b)(c), and(d).

980.07 Periodic reexamination; report. (1) If a person (b) The court shall grant the petition unless the state proves by
hasbeen committed under$80.06and has not been dischad clearand convincing evidence one of the following:
unders.980.09 the department shall conduct an examination of 1. That it is still likely that the person will engage in acts of

his or her mental condition within 6 months after an initial €ongexualviolence if the person is not continued in institutional care.
mitmentunder s980.06and again thereafter at least once each 12 5 14t the persohas not demonstrated significant progress

monthsfor the purpose of determining whether the person hasyiq or her treatment or the person has refused treatment.
madesuficient progress for the court to consider whether the per (c) In making a decision under pés), the court may consider

sonshould be placed wupervised release or disofped. Atthe . JTOR . )
time of a reexamination under this section, the person who Hjghoutlimitation because of enumeration, the nature and circum
beencommitted may retain or seek have the court appoint an stanceof the behavior that was the basis of the allegation in the
examineras provided under 880.03 (4) petition under s980.02 (2) (a)the persors mental history and

(2) Any examiner conducting an examinationder this sec presenimental condition, where the perswiil live, how the per

tion shall prepare a written report of the examination no later thé\%n-wm support himself or herself, and what arrangements are
30 days after the date of the examination. The exanshall allableto ensure that the person has access to anganiltr

placea copy of the report in the persemedical records and Shallpatein necessary treatment, including pharmacological treatment

; : using an antiandrogen or the chemical equivaiéan antiandro
pr%wdegé:g%yaofthe report 1o the court that committed the persod]enigf]the person isga serious child sefeuﬂqer A decision under
unders. 980.

. . . par.(b) on a petition filed by a person who is a serious child sex
(3) Notwithstandingsub.(1), the court that committed@er  offendermay not be made based on the fact that the person is a
sonunder s980.06may order a reexamination of the persomgt ,ropersubject for pharmacological treatment using an antiandro
time during the period in which the person is subject to the Corg‘enor the chemical equivalent of an antiandrogen or on the fact
m:_tlnlen.tolrgig%r 1791999 2.9 thatthe person is willing to participate in pharmacological treat
Thsegr—yrhonth pgfiod under :hb. (1) for thet reexamination does not begin to runmemusmg an antiandrogen or the chemical equivalent of an anti

until the court conducts the dispositional hearing and issues an ¢aitimhitment ~ androgen.

orderunder s. 980.06 (2). StateMarberry231 Ws. 2d 581605 N.W2d 512(Ct. : . .
App. 1999). (5) If the court finds that the personaigpropriate for super

As part of an annual reviewan involuntary medication order must be reviewed folvisedrelease, the court shall notify the department. The depart

lowing the same procedure used to obtain the initial or@¢éate vAnthony D.B. mentshall make i rran r ol ment of th r
T e o e entshall make its bestfeft to arrangdor placement of the pe

It is within the committed persandiscretion to ask for an independent examinaSON IN @ residential facility or dwelling that is the persors
tion. The trial court does not have discretion to refhegequest. StateThiel, 2001 county of residence, as determined by the department under s.

WI App 52,241 Wis. 2d 465626 N.W2d 26
The 6—month time period in sub. (1) fan initial reexamination is mandatory 980.105 The department anthe county department under s.

State ex rel. Marberry. Wlacht, 2003 WI 79262 Ws. 2d 720665 N.w2d 155 ~ 01.42in the county of residence of therson shall prepare a plan
99-2446 thatidentifies the treatment and servicésny, that the person

will receive in the communityThe plan shall address thersons

980.08 Petition for supervised release. (1) Any person need,f any, for supervisiongounseling, medication, community
who is committed under £80.06may petition the committing supportservices, residential services, vocational services, and
courtto modify its order by authorizing supervised release if aicoholor other drug abuse treatment. In developing a folan
least18 months have elapsed since the initial commitrossfér  where the person may reside while on supervised reldhse,
wasentered or at least 6 months have elapsed since theamaist departmenshall consider the proximity of any potential place
releasepetition was denied or the most recent order for supervise@ntto the residence of other persons on supervised release and
releasevas revoked. The director of the facility at which the peto the residence of persons who are in the custbdye depart
sonis placed may file a petition undeis subsection on the per mentof corrections and regarding whom a seemfer notifica
son'shehalf at any time. tion bulletin has been issu¢d law enforcement agencies under

(2) If the person files a timely petition without coungbg s.301.46 (2m) (apr (am). If the person is a serious child sex
courtshall serve a copy of the petition on the district attorney offender,the plan shall address the persomeed for pharmaeo
departmenbf justice, whichever is applicable and, subject to fgical treatment using aantiandrogen or the chemical equiva
980.03(2) (a) refer the matter to the authority for indigency detetent of an antiandrogen. The department may contract aith
minationsunder s977.07 (1)and appointment of counsel undercountydepartment, under 51.42 (3) (aw) 1. dwith another pub
s.977.05 (4) (j) If the person petitions through counsel, his or héic agency or with a private agency to provide the treatment and

(4) (a) The court, without a junshall hear the petition within
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serviceddentified in the plan. The plan shall speaififo will be IAn inst_itutionaliﬁ_ed sex fénder Wftw ?greﬁd tg_a sbtipulatt,iton providir;]g suneLviZed

B R H : H i ifeleasegiving up nis rig 0 a Jury trial on nis discgarpetition in exchange, na
responS|bI€for prowdmg the treatment and services 'd_entlfled 'E\Fc nstitutional right to enforcement of the agreement. Stdfeueger 2001 WI
theplan. The plan shall be presented to the court for its approxg} 76,242 Ws. 2d 793626 N.w2d 83

within 60 daysafter the court finding that the person is appropriateAn indigent sexually violent person is constitutionally entitied to assistance of
: unselin bringing a first appeal as of right from a denial of his or her petition for

for superwsed releasenless the depa_lrtmen_t, county departme@Epervisedelease. State ex rel. Seibert v. Macht, 2001 W26Z Wis.2d 378627
andperson to be released requadditional time to develop the N.w.2d8s1
plan. If the county department of the persoobunty of residence A person subject to a proceeding to revalgervised release is entitled to the same

: rocess protections as@fled persons iprobation and parole revocation pro
declinesto prepare a plan, t_he department may arrange for anot dings. Notice of the grounds that tuebasis for the revocation must be given.
countyto prepare the plan if that county agrees to prepare the plagourt can only base a revocation ongneunds of public safety under sub. (6m)

andif the person will be living in that countyf the department Whe%otzii‘; 2353 t;\?a[vfzodpggxé given. State VanBronkhorst, 2001 WI App 19947
. ! h .
is unable to arrange for another county to prepare a plan, the ¢ exual assault need not occur and the pesdmetiavior need not be criminal

shalldesignate a countjepartment to prepare the plan, order thforethe court can conclude tithre is a substantial probability that a person will
county department to prepare the plan and place the person” endif institutional care is not continued. The relevant inquiry under sub. (4) is
. . herth h likelih rieofd. ) 2001 WI
supervisedelease in that countgxcept that the court may not s_o"AVpStzgfze‘lg?,\,g‘_V% L{‘g’g,%%‘gsN‘?‘W'zg ihood to State vSprosty 200
designatethe county department in any county where there is & trial courts decision whether to grant a request for conditional release is subject
facility in which persons committed to institutional care under thzga discretionary standard of review of whether the trial court properly exercised its
. tioni king its decision. StateWenk, 2001 WI App 26848 Wis. 2d 714
chapterare placed unless that county is also the peS®muNty garnwad 4tz o oo eeen Pp 2648 Wis

of residence. Sub.(6m), not s. 806.07 (1) (h), governs granting relief to the state from a ch. 980

. . mittee’ssupervised release whéme committee is confined in an institution
(6m) An order for supervised release places the person in g&gitingplacement on supervised releaSeib. (6m) provides no procedure for iiti
custodyand control of the department. The departms#vall  atingrevocation other than by the department of health and family seadties,
i ventingcourts omprosecutors from initiating revocations. Statdlerford, 2004

arr?ngtgfor control, care r:mdt trgt?]trt'r;]ent of yhe per?onflphthe Ie@ﬁiazes e 5 200674 NWad 349 01-0361
restricivemanner consistent wi € requirements of the persolgn 9go was not unconstitutionally applied to the defendant when an order for
andin accordancavith the plan for supervised release approvedipervisedelease could not be carried out due to an inability to find an appropriate
by the court under suls). A person on supervised release is sulp'acemenand the defendant remained in custodgy judicial decision that putae
. - : communityat risk because of what agents of government may have done or not done
ject to the conditions set by the court and to the rules of the depﬁ[fn;tbalance the potential injury to societyiiterests against the potentianefits
ment. Before a person is placed on supervised release by the coartould flow from any rule designed to deter future conduct by those agents. State

underthis section, the court shall so notify the municipal police Schulpius, 2004 Wi App 3270 Ws. 2d 427678 N.W2d 369 02-1056
A rule regulating the conduct of a sexually violent person on supervised release

departmentind county shefifor the municipality and county in satisfiesthe procedural due process requirement of adequate notice if ftagsty
which the person will be residing. The natification requirememtecisefor the probationeto know what conduct is required or prohibited. State v
underthis subsection does not apply if a municipal police depal|™, grogbe"('egr’]qu Wmvgélids._gs'oﬁ E\Eﬁg)ﬁ’%?rctﬁzgourt nust determine
mentor county sherffsubmits to the court a written statemennetherany rule or condition of release has been violated or whether the safety of
waiving the right to be notified. If the department alleges thatoghersrequires revocation. Aircuit court is not required to expressly consider alter
releasecperson has violated any condition of rule, or thal =S cvocater befre cvoking s scrialy ulent pesanporvicd e
safetyof others requirethat supervised release be revoked, he @ntto a secure facility State vBurris, 2004 Wi 91, W.2d __, __ N.\VEd
shemay be taken intoustody under the rules of the department._,00-1425

The department shall subrrtstatement showing probable cause

of the detention and a petition to revoke the ordestimervised 980.09 Petition for discharge; procedure. (1) Pemimion
releaseto thecommitting court and the regionafiog of the state WITH SECRETARY'SAPPROVAL. (@) If the secretary determines at
public defender responsible for handling cases in the cour@igytime that a person committed under this chapter is no longer
wherethe committing court is located within 72 hours after th@ sexually violent person, the secretary shall authorize the person
detentionexcluding Saturdays, Sundays and legal holid@ys to petition the committing court for disclyg. The person shall
courtshall hear the petition within 30 days, unless the hearingfde the petition with the court and serve a copy upon the depart
time deadline is waived by the detained person. Pending the refgntof justice or the district attorneyoffice that filed the petition
cationhearing, the department may detain the persenjail or unders. 980.02 (1) whichever is applicable. The court, upon
in a hospital, center or facility specified bys4.15 (2) The state receiptof the petition for dischge, shall order a hearing to be held
hasthe burden of proving by clear and convincing evidehae Wwithin 45 days after the date of receipt of the petition.

anyrule or condition of release has been violated, or that the safetyb) At a hearing under this subsection, the district attorney or
of others requires that supervised release be revoked. dbtine the department of justice, whichever filede original petition,
determinesafterhearing that any rule or condition of release hahall represent the state and shall have the right to have the peti
beenviolated, or thathe safety of others requires that supervisaibnerexamined by an expert or professional persdrisyfher or
releasebe revoked, it may revoke the order supervised release its choice. The hearing shall be beftihe court without a jury
andorder that the released person be placed iappropriate insti  The state has the burden of proving by clear and convincing evi
tution until the person is dischged from the commitment underdencethat the petitioner is still a sexually violent person.

s.980.090r until again placed on supervised release utider  (c) f the court is satisfied that the state has not métitden
section. of proof under pagb), the petitioner shall be disclgad from the

History: 1993 a. 4791995 a. 2761997 a. 27275, 284, 1999 a. 9s.3223L, e ; (o
3232pto 32384 1999 a. 392001 & 162003 4. 187 custodyor supervision of thdepartment. If the court is satisfied

Cross Refeence: See also cHHFS 98 Wis. adm. code. thatthe state has met its burden of proof under(parthe court
Sub.(6m) [formerly s. 980.06 (2) (d)equires post—hearing notice to the local lawmay proceed to determine, using the criteria specified 986.08
enforcement agencies. In re Commitment of Good€##\is. 2d 426544 N.w2d  (4) (b), whether to modify the petitionarexistingcommitment

611 (Ct. App. 1996)95-0664 .. .
Whether in a proceeding for an initial ch. 980 commitment or a later petition fBrrderby aUthO”Z'ng superwsed release.

supervisedelease, there is no requirement that the ptatee the person is treatable.  (2) PETITION WITHOUT SECRETARY'SAPPROVAL. (@) A person

Statev. Seibert220 Ws. 2d 308582 N.W2d 745(Ct. App. 1998). " s ;
Thereis no exception under sub. (5) for a court to refuse to order releasi aftd'ay petition the committing court for disclygr from custody or

determinesundersub. (4) that release is appropriate. If treatment programs eﬁblper_\/iSi(_)nWithOUt the secretary’approval. At the time_ an
unavailablethe court shall order a countirough DHFS, to prepare a plan qutace ~ examination under €80.07 (1) the secretary shall provide the

the person on supervised release in that county The court may order the coun i ; ; : :
createwhatever programs or facilities are necessary to accommodate the supervi _mltted person Wlt_h a written notice of the pgrsm_mght to
release. State vSprosty227 Ws. 2d 316595 N.W2d 692(1999). petitionthe court for dischge over the secretasybbjection. The

As used Lin this ?_T(arl)tétfﬁubsta?tlé}rlhprobtabltljlty’;jafnd ;substantlally pf%bable" ttmt_h noticeshall contain a waiver of rights. The secretary shall forward
meanmuch more likely than not. This standard for dangerousness does not vio, ; ; N
equal protection nor is the teramconstitutionallyvague. State.\Curiel, 227 Ws. {?{8 notice and waiver form to the cousith the report of the

2d 389597 N.w2d 697(1999). department'xamination under 880.07 If the person does not
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affirmatively waive the right to petition, the court shall set a prok&, Pfﬁrsor; committec(ij unﬁer ch-t980 2:;% ﬁwgéét; tvl:le rizgdhtz 1709 giciu,\?m éu]rlysfor
¢ H 5 ISChargenearings under this section. 0S| S. .

able cause hearing to determine _vvhe;her facts eX|§Mbatant 61995)’9 42356

a hearing on whether the person is still a sexually violent person.

The committed person has a right to have an attorney represgg@iI

him or her at the probable cause hearing, but the person is bt relating to a sexually violent offense; effect. @ In

entitledto be present at _the probable cause hearing. . this section, “jludgment relating to a sexually violentfefise”
(b) If the courtdetermines at the probable cause hearing ungggansa judgment of conviction for a sexually violenfesfse, an
par.(a) that probable cause exists to believe that the committggiydicationof delinquency on the basis of a sexually violent

personis no longer a sexually violent person, ther} the court shg ense,or a judgment of not guilty of a sexually violentesfse
seta hearing on the issue. At a hearing under this paragraph,§0€eason of mental disease or defect.

committedperson is entitled to be present and to the benefit of the
protectionsafforded to the person under280.03 The district
attorneyor thedepartment of justice, whichever filed the originaﬂ"l
petition, shall represent the state at a hearing under this paragr . ¢ . -
The hearing under this paragraph shall be to the court. The s@{gnsewas abasis for the allegation made in the petition under
hasthe right to have the committed persaraluated by experts S-980-02 (2) (a)the person may bring a motion feostcommit
chosenby the state. At the hearing, the state has the buriderdMentrelief in the court that committed the person. The court shall
proving by clear and convincing evidence tttz committed per proceedas follows on the motion for postcommitment relief:
sonis still a sexually violent person. (a) If the sexually violent dénse was the sole basis for the

(c) If the court is satisfied that the state has not métitden allegationunder s980.02 (2) (apnd there are no other judgments
of proof under par(b), the person shall be dischad from the relating to a sexually wolentjazfnse committed by the person, the
custodyor supervision of theepartment. If the court is satisfiedcourt shall reverse, set aside, or vacate the judgment wnder
thatthe state has met its burden of proof under(pprthe court 980.05(5) that the persois a sexually violent person, vacate the
may proceed to determine, using the criteria specified98@.08 commitment orderand dischage the persofrom the custody or
(4) (b), whether to modifgthe persors existing commitment order supervisionof the department.
by authorizing supervised release. (b) If the sexually violent dénse was the sole basis for the

History: 1993 a. 4d791399 aH 92003 a. 1[5;-; e iah . allegation under €980.02 (2) (a)ut there are other judgments
o comrited undor . 99 1 B e (g1 et 4 0 reltingto  Sexualy vilent éne comitted by the person tat
(1995),94-2356 havenot been reversed, set aside, or vacated, or if the sexually vio

(z)s(%t)l%) (Uc'li) doebs r(129)t (Ct;n:ﬁmﬁlate an evidentiary hearing as is prO\t/_ided un?Ter $ent offense was not the sole basis for the allegation under s.
. naer sun. a), the hearing Is a paper revigheofeexamination reports H
thatallows the committing court to weed out frivolous petitions. Staawlick,213 980'02(2) (a) the court shall determine whether to grant the per

Wis. 2d 432570 N.W2d 626(Ct. App. 1997). sona new trial under £80.05because theeversal, setting aside,

Theright to counsel under sub. (2) (a)igject to the same standards and proc i i i
duresfor resolving right to counsel issues as in criminal cases. Sfatgel, 2001 %or vacating of the judgment for the sexually violeriose would

WI App 52,241 Ws. 2d 465626 N.W2d 26 probablychange the result of the trial.

Sub. (2) (a) does not allow unlimited submission of evidence, but does allow the An I'm ken fr n order enter nder
submission of a second medical examination report. Stateayer 2001 WI App (3) appeal may be take oam an order entered unde

51,241 Ws. 2d 417626 N.W2d 81L. sub.(2) as from a final judgment.

Probablecause that detainee is no longer a sexually violent person is not demon History: 2001 a. 16
stratedby an expers conclusion that the detainee has the ahdityontrol his or her

behavior. A court must not only consider whether the person haatilisy to make . . .
choicesut the degree to which those choices are driven by a mental diseeder 980.105 Determination of county of residence. The

philiais a mental disorder that by definition includes a diagnosis of lack of contrélepartmenshall determine a persertounty of residence féne

State v Schiller 2003 WI App 195266 Ws. 2d 992669 N.W2d 747 02-2963 urposeS)f this chapter by doing all of the foIIowing:
Progressn treatment is one way of showing that a person is not still a sexually VB

lent person under sub. (2) (a). A new diagnosis is anotheew diagnosis need not (1) The department shall consider residence as the voluntary
attackthe original finding that an individual was sexually violent, but focuses on theyncurrencef physical presence with intent to remain iplance
presentand is evidence of whether an individual is still a sexually violent person, .. o . . .

Statev. Pocan, 2003 W App 23267 Ws. 2d 953671 N.W2d 680 02-3342 of fixed habitation and shall consider physipegsence as prima

The question at a sub. (2) (a) probable cause hearing is whether probable cfigege evidence of intent to remain.
existsto establish that the individual seeking disglds no longea sexually violent o . .
personand is not whether the individual is substantialigbable to engage in acts ~ (2) The department shall apply teiteria for consideration
of sexual violence if placed on supervised release or even if gischiom commit ~ of residence and physical presenoeler sub(1) to the facts that
ment. Probable cause to believe a person is no longer a sexually violent person is, ., ; f ;
satisfiedby a recommendation of supervised release without more. Sttel Bxistedon the date that the person committed the Sexua"y YIOIem
2004WI App 140, Ws.2d __ ,  N.\VEd __ 03-2098 offensethat resulted in the sentence, placement or commitment

thatwas in efect when the petition was filed unde980.02

980.10 Additional discharge petitions.  In addition to the  History: 1995 a. 2762001 a. 16

i iti A persors county of residence shall be determined based on the facsigtat
procedures under 880.09 a committed person may petition theon the date othe underlying dénse. A court does not have jurisdiction merely

cpmmlttmg court fOI’_ (_ZiISCh&Je a_t any t'me_' but if a person has- Pr&ecausdhe defendant was in ai¥donsin prison at the time the petition was filed.

viously filed a petition for dischge without the secretas/’ Statev. Burgess, 2002 WI Api264,258 Ws. 2d 548654 N.W2d 81, 00-3074

approvaland the court determined, either upon review o the peTuet SLor inee, S T 1 208 O 2 660 proceedings involing an

tion or foIIowmg a hea””g' that the per$p’etltlon was frivolous enrolledtribal member vdho committed the underl);ing se‘;utdrufe o?'n an Indiar?

or that the person was still a sexually violent per#fem) the court reservation.State vBurgess, 2003 Wi 71, 262 W1 2d 3565 N.W2d 12400-3074

shall deny anysubsequent petition under this section without a

hearingunless the petition contains facts upon which a court colg0.11 Notice concerning supervised release or dis -

find that the condition of thperson had so changed that a hearingharge. (1) In this section:

Waswakr]rahnted. If thebcck))tljrt finds thr?t a.hea.ring is Wg\rranted., the(a) “Act of sexual violence” means at or attempted act that

court shall set a probable cause hearing in accordance wit ; ; PR

980.09(2) (a) and continue proceedings unded80.09 (2) (b) hs% basis for an allegation made ipetition under s980.02 (2)

if appropriate. If the person has pegviously filed a petition for B . . .

disgr?argrj)ewithout thegecretarys a‘p))?roval, ¥he cour? shall set a__(P) "Member of the family” means spouse, child, sibling; par

probablecause hearing in accordance wit980.09 (2) (ajpnd €ntor legal guardian.

continueproceedings under 880.09 (2) (b)if appropriate. (c) "Victim” means a person against whom an act of sexual
History: 1993 a. 479 violencehas been committed.

101 Reversal, vacation or setting aside of judg -

(2) If, at anytime after a person is committed unde380.06
judgment relating to a sexually violenfeise committed by the
sonis reversed, set aside, or vacated and that sexually violent
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(2) If the court places a person supervised release under gustice and district attorneys shall provide the cards, without
980.08 or dischages a person under 880.09 or 980.1Q the chargeto personspecified in sub(2) (am) These persons may
departmenshall do all of the following: send completed cards to the department of health and family ser

(am) Make a reasonable attempt to notify whichefahe fol vices. All records or portions of records of the department of

lowing persons is appropriate, if he or she can be found, in accdtéalthand family services that relate to mailing addresses of these
ancewith sub.(3): personsare not subject to inspection or copying undées35 (1)

1. The victim of the act of sexual violence. exceptas needed to comply with a request by the departaient

o . - . correctionsunder s301.46 (3) (d)
asazfesAl;]Itac?futlkt\E?agbc?frsoefxtlrj]gl\Cicot:g(f:%m”y if the victim died ™ i 1903 a. 4791995 a, 27,9126 (19) 1995 a. 4401997 a. 1811999 a.
) 9.

3. The victims parent or legal guardiaifthe victim is youn . .
gerthan 18 years old. 980.12 Department duties; costs. (1) Except aprovided

(bm) Notify the department of corrections. in $5.980.03 (4)and980.08 (3) the department shall pay from the
: . appropriationsinder s20.435 (2) (apnd(bm) for all costs relat
c oﬁgctrohneaﬁggiﬁ euggresroiugﬁg :rh:llﬂlﬁ')nzg%é??h%eﬁ:grgg?ihog ing to the evaluatiortreatment and care of persons evaluated or

- : .. committed under this chapter
personcommitted under this chapter and the dhge person is .
placedon supervised releasedischaged. The department shall, (2) By February 1, 2002, the department shall submit a report
sendthe notice, postmarked at least 7 days before the daerthe (© the legislature under s13.172 (2)concerning the extent to

soncommitted under this chapter is placedsupervised releaseWNich pharmacological treatment using an antiandrogether
or dischaged, to the department obrrections and to the last-Cchemical equivalent of an antiandrogen has been required as a
known address of the person under s@).(am) conditionof supervised release unde®80.06 1997 stats., or s.

(4) Thedepartment shall desigmd prepare cards for person 80.08and theeffectiveness of the treatment in the cases in which

specifiedin sub.(2) (am)to send to the department. The card sHLiJSiiyhalsgggeaerLrigg;r: %541999 a9

shall have space fothese persons to provide their names and ' ' T '

addresseshe name of the person committed under this chap®80.13 Applicability. This chapter applies to a sexuallyvio
andany other information the department determines is necessgit person regardless of whether the person engaged in acts of
The department shall provide the cards, without gbatothe sexualviolence before, on or after June 2, 1994.

departmenbf justice and district attorneys. The department of History: 1993 a. 479
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