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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsllowed; form of motions. 802.07 Counterclaim and cross—claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.

802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signingof pleadingsmotions, and other papers; representations to cou®02.12 Alternative dispute resolution.
sanctions.

802.06 Defensesand objection; when and how presented; by pleading or motion;
motion for judgment on the pleadings.

NOTE: Chapter 802 was ceated by Sup. Ct. Order 67 Wis. 2d 585 614  maryjudgment. Daughtry.MPC Systems, Inc. 2004 WI App 7Z%2 Wis. 2d 260
(1975),which contains Judicial Council Committee notes explaining each sec 679N.W.2d 808 02-2424
tion. Statutes prior to the 1983-84 edition also have these notes.

] ) 802.02 General rules of pleading. (1) CONTENTS OF

802.01 Pleadings allowed; form of motions. (1) PLEAD-  pLeaDINGS. A pleading or supplemental pleading that sets forth a
INGs. There shall be a complaint and an answer; a replgdo@  claim for relief, whether an original or amended clagoynter
terclaimdenominated as such; an answer to a cross—claim, if #1&im, cross claim or 3rd—party claim, shall contain all of the fol
answercontains a cross—claim; a 3rd—party complaint, if a persswing:
who was notan original party is summoned undeg83.05 and (@) A short and plain statement of the claim, identifying the

a 3rd-party answeif a 3rd-party complaint is served. No othefansactioror occurrence or series ansactions or occurrences
pleadingshall be allowed, except that the court may order a furthgl; of \which the claimarises and showing that the pleader is
pleadingto a reply or to any answer entitledto relief.

e e e et (5) A demand o udgment for e rle e leader secks
or trial, shall be made in writing, shall state with particularity the (Ildr'?f) REt“tEF DEMANDEE' ((ja) Relc'g&?hthe alter{w?tlvetorrtofl sev
groundstherefor and shall set forth the relief or order sougdfite eralaierent types may be deman respect to a tort claim

requiremenbf writing is fulfilled if the motion is stated in a wyit SEEKingthe recovery of moneghe demand for judgment may not

tennotice of the hearing of the motion. Unless specifically authgPecify the amount of money the pleader seeks.
rized by statute, orders to show cause shall not be used. (b) This subsection does nofeadt any right of a party to spec

(b) Supporting papers. Copies of all records and papers upoHy to the jury or the court the amount of money the pgrty seeks.
which a motion is founded, except those which have been pre (2) DEFENSESFORM OF DENIALS. A party shall state in short
viously filed or served in the sanaetion or proceeding, shall be@ndplain termshe defenses to each claim asserted and shall admit
servedwith the notice of motion and shall be plainly referred ter deny the averments upon which the adverse party relies. If the
therein. Papers already filed or served shall be referred to R&'ty is without knowledge or information digient to form a
papersheretofore filed or served in tlaetion. The moving party Peliefas to the truth of an avermettite party shall so state and this
may be allowed to present uptime hearing, records fafavits or hastheeffect of a denial. Denials shall fairly meet the substance
other papers, but only upon condition th@iposing counsel be Of the averments denied. The pleader shall ntiaéedenials as
given reasonable timé which to meet such additional proofsspecific denials of designated averments or paragraphs, but if a
shouldrequest therefor be made. pleaderintends in good faith to deny only a part or a qualification

(c) Recitalsin orders. All orders, unless they otherwise pro of an averment, the pleader shall specify so much of it as is true

vide, shall be deemed to be based on the reamdspapers used 2ndmaterial and shall deny only the remainder .
onthe motion and the proceedirtheretofore had and shall recite  (3) AFFIRVMATIVE DEFENSES. In pleading to a preceding plead
the nature of the motion, the appearances, the dates on whichifige@ party shall set fortaffirmatively any matter constituting an

motionwasheard and decided, and the order signed. No other fa¥oidanceor afirmative defense including but not limited to the
mal recitals are necessary following: accord and satisfaction, arbitration and award,

(d) Formal requirements. The rules applicable to C(,jlp,[ion‘,\_"assumptiomf risk, contributory negligence, disclgarin bank

signingand other matters of form pfeadings apply to all motions "UPtcY; duressestoppel, failure of a condition subsequent, failure
andother papers in an action, except thétlatits in support of ©F want ofconsideration, failure to mitigate damages, fraud, ille
. ity, immunity, incompetencdnjury by fellow servants, laches,

amotion need not be separately captioned if served and filed S
themotion. The name of the party seeking the order or relief ajfeENSePayment, releasegs judicata, statute of frauds, statute of
a brief description of the type of order or relggught shall be lmitations, superseding cause, and waivéfhen gparty has mis
includedin the caption of every written motion. takenlydesignated a defense as a counterctaigcounterclaim
. . . asa defense, the court, if justice so requires, shall permit amend
(€) When deemed made. In computing any period of ime preé mentof the pleading to conform to a proper designation. If an
scribedor allowedby the statutes governing procedure in Civiltirmative defense permitted to be raised by motion under s.

actionsand special proceedings, a motion which requires notigg, og(2) i ised. it d not b t forth i b t
unders.801.15 (4)shall be deemed made when it is served wi eédin(g.) 15 S0 raised, ft need not be set forth In a subsequen

its notice of motion. . .
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas (4) EFFECTOF FAILURE TO DENY. Averments in & pleading to
hall b d : p which a responsive pleading is required, other than those as to the
shallnot be used. fact, nature and extent of injury and damage, are admittezh

i '(TSISOB’.: Sﬁg_p‘c({‘_t'ocr)é%isz \Ns. 2d iﬁs(%gg%gé Sup. Ct. Ordd04Ws. 20 1ot denied in the responsive pleading, except that a party whose

Judicial Council Committee's Note onsub. (1), 1081See 1981 Note to s. 802.02 prior pleadings set forth all denials and defenses to be rgtied
(4)|- [tﬁe Obrder a‘bCftlve Jan. 1, t1982] \aim and in the ah ] er N defending a clainfor contribution need not respond to such
n the absence of an answer to a cross claim and in the absence of argsptiver ; ; ; - : .
sive pleadings, a court may deem facts alleged in the cross claim and submissﬁjﬁgm' Averments Ir_] a pleadlng to which no re_sponswe P'ead'”g

filed in connection with a summary judgment motion admitted for purposes of suts required or permitted shall be taken as denied or avoided.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/802.01
https://docs.legis.wisconsin.gov/document/statutes/2005/802.02
https://docs.legis.wisconsin.gov/document/statutes/2005/802.03
https://docs.legis.wisconsin.gov/document/statutes/2005/802.04
https://docs.legis.wisconsin.gov/document/statutes/2005/802.05
https://docs.legis.wisconsin.gov/document/statutes/2005/802.06
https://docs.legis.wisconsin.gov/document/statutes/2005/802.07
https://docs.legis.wisconsin.gov/document/statutes/2005/802.08
https://docs.legis.wisconsin.gov/document/statutes/2005/802.09
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10
https://docs.legis.wisconsin.gov/document/statutes/2005/802.12
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/2005/803.05
https://docs.legis.wisconsin.gov/document/statutes/2005/801.15(4)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/2005/253
https://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20260
https://docs.legis.wisconsin.gov/document/courts/679%20N.W.2d%20808
https://docs.legis.wisconsin.gov/document/courts/02-2424
https://docs.legis.wisconsin.gov/document/statutes/2005/802.06(2)

802.02 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE Updated 05-06Wis. Stats. Database 2

(5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (&) boardor officer, it is suficient to aver the judgment or decision
Eachaverment of a pleading shall be simple, concise, and diragithout setting forth matter showing jurisdiction to render it.
No technical forms of pleading or motions are required. (6) LIBEL ORSLANDER. In an action fotibel or slanderthe par

(b) A party may set forth 8r more statements of a claim orticular words complained of shall be set forttttie complaint, but
defensealternatively or hypotheticallyeither in one claim or their publication and their application to the plaintifay be stated
defenseor in separate claims or defenses. When 2 or more stagenerally.
mentsare made in the alternatiead one of them if made inde (7) SaLEs oF Goops,ETC. In an action involving the sale and
pendentlywould be suffcient, the pleading is not madesufi-  delivery of goods or the performing of labor or services, or the fur
cient by the insuiciency of one or moreof the alternative nishingof materials, the plainfimay set forth and number in the
statementsA party may also state as many separate cl@ims complaintthe items of the plainfifs claim and the reasonable
defensesas theparty has regardless of consistency and whethgflueor agreed price of each. The defendant by the answer shall
basedon legal or equitable grounds. All statements shathéée indicatespecifically those items defendant disputesahdther

subjectto the obligations set forth in 802.05 in respect to delivery or performance, reasonable value or agreed
(6) ConsTrucTIONOF PLEADINGS. All pleadings shall be so price. If the plaintif does not so plead the items of the claim, the
construedas to do substantial justice. plaintiff shall deliver to the defendant, within 10 days after service

SZI;IAiﬂsto% _s(ul%% grdetg V\ésdél% fs\alsselzed (1_9&3)8115;13 5721‘3?8{’9 903t. oa%eﬁr of a demand therefor in writing, a statement of the items of the
s. 2d ix ; Sup. Ct. O . 2d Xi a. a. it i ;
CrossReference: See s806.01 (1) (cfor efect of demand for judgment or want plamtn‘f s claim and the reasonable value or a_greed p“_ce of each.
of such demand in the complaint in case of judgment by default. (8) TiME AND PLACE. For the purpose of testing thefgtiéncy
IICross Refei]rence: Slee ss£f§91.29and891.31as tohthe déct of not denying an  of a pleading, averments of time and placenaagerial and shall
allegationin the complaint of corporate or partnership existence. ; : :
Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead be gongldered like all other averments of material matter
ing setting forth alaim for relief under the Rules of Civil Procedure to contain a short History: Sup. Ct. Orde67 Wis. 2d 585619 (1975)1975 c. 218 o
andplain statement of any series of transactions, occurrences, or events under whigiib.(8) subjectlaims lacking averments of time to motions for a more definite
a claim for relief arose. This modification will allow a pleadea consumer protec ~ statementind not to motions to dismiss for failure to state a claim. Schweiger v
tion or anti-trust case, for example, to plead a pattern of business transactiors, ot&@&wi & Co., Inc.65 Ws. 2d 56221 N.W2d 882(1974).
rencesor events leading to a claim of relief rather than having to specifically pleadThe “American rule” of absolute judicial immunity from liability for libel or stan
eachand every transaction, occurrence or event when the complaint is based-on adeaprovides that writings made by an attorney of record in a pending lawsuit apply
tern or course of business conduct involving eithenbstantial span of time or muilti in this state if the statements made are relevant to the matters being considered and
ple and continuous transactions and events. The change is consistent with Rule &éapade in grocedural context recognized afoeding absolute privilege. Cen
(2) of the Federal Rules of Civil Procedure. [Re Ordisotive July 1, 1978] vertersEquip. Corp. vCondes Cor80 Wis. 2d 257258 N.W2d 712(1977).
Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and s. Whena libel action is based @onduct rather than words, sub. (6) is not applicable.
802.07(6) repealed to limit the circumstances in which a responsive pleading tStrobin vNorthridgeLakes Development C84 Wis. 2d 1287 N.W2d 747(1980).
claim for contribution is required. A claim for contribution is a claim for reliefier Sub.(2) does not prevent the trial court from amending the pleadings to conform
sub.(1) which normally requires an ansyply orthird—party answerThe amend  wjith the evidence pursuant to s. 802.09 as long as the parties either consent or have
mentto sub. (4), howeveeliminates this requirement where the party from whonghe chance to submit additionatoof. Maiers vWang,192 Ws. 2d 115,531 N.W2d
contributionis sought has already pleaded all denials and defenbesetied upon 54 (1995).
in defending the contribution claim. [Re Ordefeefive Jan. 1, 1982] Sub.(2) requires specification of the time, place, and content of an alleged false
Sub.(2) does not authorize denials for lack of knowledge or information solely tepresentationAllegations were too general that did not spettiy particular indi
obtaindelay An answer that does so is frivolous undermer] s. 814.025 (3) (b). vidualswho made the representaticargd did not specify where, when, and to whom
First Federated Savings BankMcDonah,143 Ws. 2d429 422 N.W2d 113 (Ct.  therepresentations were made. Friends of KenwoGaaen, 2000 WI App 21239
App. 1988). Wis. 2d 78 619 N.w2d 271 00-0680
Insurersmust plead and prove theiolicy limits prior to a verdict to restrict the
judgmentto the policy limits. Price.\Hart,166 Ws. 2d 182480 N.w2d 249(Ct.  802.04 Form of pleadings. (1) CapTion. Everypleading

App. 1991). . . !
A claim for punitive damages on a tort claim is subiesub. (1m) (a). Ademand Shall contain a caption setting forth the name of the court, the

for aspecific amount in violation of sub. (1m) (a) is a nullipex Electronics Corp.  venue the title of the action, the file numband a designation as

v. Gee,217 Ws. 2d 378577 N.W2d 23(1998),97-0353 in 5.802.01 (1) If a pleading contains motions, or an answer or
reply contains cross—claims or counterclaitig designation in
the caption shall state their existence. In¢benplaint the caption

of the action shalhclude the standardized description of the case

802.03 Pleading special matters. (1) CapaciTy. Itis not
necessary to aver the capacity gfaatyto sue or be sued or the

authorityof a party to sue or be sued in a representatipacity o asificationtype and associated code numbeagzroved by the
or the legal existence of anganized association of persons tha&irectorof state courtsand the title of the action shall include the
is made a partylf a party desires to raise an issue as to the Ieg@

existenceof any party or the capacity of any paiysue or be sued tiv
or the authority of a party teue or be sued in a representativ
capacitythe party shall do so by specific negative averment Whiﬁ

shallinclude such supporting particulars as are peculiarly withiy o aint it is suficient to state the name of the first party on each
the pleaders knowledge, or by motion underé&f2.06 (2) sidewith an appropriate indication ofher parties. Every plead
(2) FRAUD, MISTAKE AND CONDITION OFMIND. In all averments ing commencing an action unde844.61 (1) (apr814.62 (1)or
of fraud or mistake, the circumstances constituting fraud or m2) and every complaint filed under&l4.61 (3)shall contain in
takeshall be stated with particular.it)Malice, intent, knOWledge, the Caption’ if the action includes a cldion a money judgment’
andother condition of mind of a person mag averred generally 3 statement of whether the amount claimed is greater than the
(3) ConpiTions PRECEDENT. In pleadingthe performance or amountunder s799.01 (1) (d)
occurrence of conditions precedent in a contract, it shall not be(2) ParacrAPHS; SEPARATE STATEMENTS. All averments of
necessaryo state the factshowing such performance or occur claim or defense shall be made in numbered paragraphs, the con
rence but it may be stated generally that the party geiiformed tentsof each of which shall be limited & as practicable to a
all the conditions on his or her part or that the conditions haygtementf a single set of circumstances; and a paragnah
otherwiseoccurred or both. Alenial of performance or oceur pereferred to by number in all succeeding pleadings. Each claim
renceshall be made specifically and with particularitithe aver  founded upon a separate transaction or occurrence and each
ment of performance or occurrence is controverted, the padgfenseother than denials shall be stated in a separate okaim
pleadingperformance or occurrence shall be botmesstablish on defensavhenever a separation facilitates the clear presentation of
thetrial the facts showing such performance or occurrence. the matters set forth. A counterclaim must be pleaded as such and
(4) OrFiciAL DOCUMENTORACT. In pleading an ditial docu-  the answer must demand the judgment to which the defendant
mentor official act it issuficient to aver that the document wassupposeso be entitled upon the counterclaim.
issuedor the act done in compliance with the law (3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead
(5) JubaMmENT. In pleading a judgment or decision of a domesng may be adopted by reference in detiént part of the same
tic or foreign court, judicial or quasi—judicial tribunal, or ®f pleadingor in another pleading or in any motion. A copyaaf

mesand addresses of all the parties, indicating the representa
e capacityif any, in which they sue or are sued and, in actions

or against a corporation, the corporate existence and its domes
or foreign status shall be indicated. In pleadings other than the
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written instrument which is an exhibit to a pleading is a part 1. Monetary sanctionsmay not be awarded against a repre
thereoffor all purposes. sentedparty for a violation of sul{2) (b).

LT oo een w57 985621 (19791975 ¢. 218Sup. Ct. Order 2. Monetary sanctions may not be awarded on the sanit
' ' tiative unless the court issues its order to show cause befoke a
802.05 Signing of pleadings, motions, and other untarydismissal or settlement of the claims made by or against the

papers; representations to court; sanctions. (1) SIGNA- partythat is, or whose attorneys are, to be sanctioned.

TURE. Every pleadingwritten motion, and other paper shall be (c) Order. When imposing sanctions, the court shall describe
signedby at least one attorney of record in the attosadivid  the conduct determined toonstitute a violation of this rule and
ual name, orif the party is not represented by an attorsinall — explainthe basis for the sanction imposed.

besigned by the partffach paper shall state the sigseddress  (4) PrisoNerLITIGATION. (@) A court shall review the initial
andtelephone numbeand state bar numbéfrany. Exceptwhen pleadingas soon as practicable after the action or speiaked
otherwise specifically provided by rule or statyteadingsneed ing is filed with the court if the action or special proceeding is
not be verified or accompanied byfidhvit. An unsigned paper commencedy a prisoneras defined in $801.02 (7) (a) 2.

shall be strickenunless omission of the signature is corrected (b) The court may dismiss the action or special proceeding

promptly after being called to the attention of the attorney or parfy,qerpar (a) without requiring the defendant to answer the plead
(2) REPRESENTATIONSTO COURT. By presenting to the court, ing if the court determines that the action or special proceeding

whetherby signing filing, submitting, or later advocating a plead meetsany of the following conditions:

ing, written motion, or other papeain attorney ounrepresented ; i £ ;

partyis certifying that to the best of the persoknowledge, infor viol ;Lt'ioﬁhc?f 232(22)0r proceeding is frivolous, as determined by a

mation,and belief, formed aftean inquiry reasonable under the . L .
circumstancesall of the following: 2. The action or proceeding is used for any improper purpose,

(a) Thepaper is not being presented for any improper purpofrf(:h as to harass, to cause unnecessary delay or to needlessly

such as to harass or toause unnecessary delay or needle creasdhe CO_St of I|t|gat|on._
increasen the cost of litigation. 3. The action of proceeding seeks monetary damages from a

(b) The claims, defenses, aather legal contentions stated indefendanwho is immune from such relief.

the paper are warranted by existing law or by a nonfrivosms- _4. The action or proceeding fails to state a claim upbich
mentfor the extension, modification, or reversal of existmg relief may be granted.
or the establishment of new law (c) If a court dismisses an action or special proceeding under

(c) The allegations and other factual contentions stated in #@-(b) the court shall notify the department of justice or the-attor
paperhave evidentiary support,éf specifically so identified, are ney representing the political subdivision, @spropriate, of the
likely to have evidentiary support after a reasonable opportur@igmissalbby a procedure developed by the director of state courts
for further investigation or discovery in cooperation with the department of justice.

(d) The denials of factual contentions stated in the paper are(d) The dismissal of an action or special proceeding under par
warrantedon the evidence pif specifically so identified, are rea (b) does not relieve the prisoner from paying the full filing fee
sonablybased on a lack of information or belief. relatedto that action or special proceeding.

(3) SancTions. If, after notice anc reasonable opportunity  (5) INAPPLICABILITY TO DISCOVERY. Subsection$l) to (3) do _
to respond, the court determines that $Bphas been violated, the notapply to disclosures and discovery requests, responses, objec
courtmay impose an appropriate sanction upon the attorneys, kans,and motions that are subject to834.01to 804.12

firms, or parties that have violated s\{B) or are responsible for _ History: Sup. Ct. Orde67 Ws. 2d 585622 (1975)1975 c. 2181987 a. 256

; d ; ; . Sup.Ct. Order 161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992)1997
theviolation in accordance with the following: a.133 Sup. Ct. Order Nd3-06 2005 Wi 38, 278 \ié. 2d xiii; Sup. Ct. Order No.

(a) How initiated. 1. ‘By motion.” A motion for sanctions 03-06\, 2005 Wi 86, 280 \. 2d xiii; 2005 a. 253 B
underthis rule shall be madseparately from other motions or Comments: When adopted in 1976, former ss. 802.05 was pattem#te origi

. e ; nal version of Rule 1 of the Federal Rulexf Civil Procedure (FRCP1). Subse
reunStand shall describe the SpeCIfIC conduct allegamte quently, the legislature adopted 1978 s. 814.025, entitled costs upon frivolous

sub.(2). The motion shall be served as providted.801.14 but  claimsand counterclaims. Circuit courts have used essentially the same guidelines
shallnot be filed with or presented to the court unless, within Zithe determination of frivolousness under both sections. J&egrt v Jerome

: . : 00ds 227 Ws. 2d 531 549,597 N.W2d 744(1999). Section 814.025(4), adopted
days after service of the motian such other period as the cour n 1988, provided that “tthe extent s. 802.05 is applicable andedif from this sec

may prescribe, the challenged paparim, defense, contention, tion, s. 802.05 applies.” Subsection (4) was adopted pursua88Act 256the
allegation,or denial is not withdrawn or appropriately correctedgameAct that updated section 802.05 to conform with the E388ndments to FRCP

o ell. HoweverFRCP 1 has since undgone substantial revision, most recently
If warranted, the court may award to the party prevalllng on g 993. The court now adopts the current version of FRCPutsuant its authority

motionreasonable expenses and attorneyifeesred in present unders. 751.12 to regulate pleading, practice and procedure in judicial proceedings.
ing or opposing thenotion. Absent exceptional circumstancesfhecourtsintent is to simplify and harmonize the rules of pleading, practice and pro

- [ ; ; ; ~~mcedureand to promote the speedgtermination of litigation on the merits. In adopt
alaw firm shall be held jointly responsible for violations eomy; - 953 amendments to FRGE the court does not intend to deprive a party

mitted by its partners, associates, and employees. wrongedby frivolous conducbf a right to recovery; rathehe court intends to pro

2. ‘On courts initiative.” On its own initiative. the court mayvideV\Asconsin courts with additional tools to deal with frivolous filing of pleadings
) ¥ ’ andother papers. Judges and practitioners will now be able to look to applicable deci

enteran order describing the specific conduct that appears-40 Vi@nsof federal courts since 1993 for guidance in the interpretation and application

late sub.(2) and directing an attornghaw firm, or party to show  of the mandates of FRCR in Wsconsin.

causewhy it has not violated sulf2) with the specific conduct . 802.05(3) Sanctions. Factors that the court may consi@eimposing sanctions

describedn the courts order includethe following: (1) Whether the alleged frivolous conduas part of a pattern
of activity or an isolated event; (2) Whether the conduct infected the entire pleading

(b) Nature of sanction; limitations. A sanction imposed for orwas an isolated claim or defense; and (3) Whether the attorney or party has engaged

; ; ; i e in similar conduct in other litigation. Sanctions authorized usd802.05(3) may
violation of this rule shall be limited to what is §iofent to deter includean award of actual fees and costs to the party victimized by the frivolous con

repetitionof such conduct or comparable condugithers simi gyt
larly situated. Subjedb the limitations in subd4.. and2., the 802.05(4) Prisoner litigation. On April 17, 1998, théegislature amended [for

sanctionmay consist of. oinclude, directives of a rlonmonetarymer] section 802.05 as part of the Prisoner Litigation Reform A@87 Act 133s.
! ! 14. The legislature added language that requires courts to perform an initial review

nature,an order to pay a penalty into court, Brimposedon  of pleadings filed by prisoners and permits dismissal if the pleadings\aleus,

motionand warranted foeffective deterrence, an order directingusedfor an improper purpose, seek damages from a defendant who is immune, or fail
paymentto the movant of some or all of the reasonable attomgx&%t;/atﬁigg[?b 'gtusol?ggruage has been retained in s. 802.05, as repealed-and recre
feesand otheexpenses incurred as a direct result of the V|0|at|0n1993 Federal Advisory Committee Notes to Rule 1L of the Federal Rules of

subjectto all of the following: Civil Procedure. The 1993 Federal Advisory Committee Notes to Ralefithe
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FederaRules of Civil Procedure are printed for information purposes andrtwive to insist on that denial. While sometimes helpfoitnal amendment of the pleadings
beenadopted by the court. to withdraw an allegation or denial is not required by subdivision (b).

Purpose of revision. This revision is intended to remedy problems that have Argumentsfor extensionsgnodifications, or reversals of existing law or for-cre
arisenin the interpretation and application of the 1983 revision of the rule. For empiition of new law do not violate subdivision (b)(2) provided they are “nonfrivolous.”
cal examination of experience under the 198i&, see, e.g., Nework State Bar This establishes an objective standard, intended to eliminate any “empty—head pure-
Committeeon Federal Courts, Sanctions and Attorneys’ Fees (198Wjfll§ing,  heart”justification for patently frivolous guments. Howevethe extent to which a
TheRule 1L Sanctioning Process (1989); American Judicature SpBieport of the  litigant has researched the issues and fasode support for its theories even in
Third Circuit Task Force on Federal Rule of Citocedure 1 (S. Burbank ed., minority opinions, in law review articles, or through consultation with other attorneys
1989);E. Wiggins, T Willging, and D. Stienstra, Report on Rile(Federal Judicial - shouldcertainlybe taken into account in determining whether paragraph (2) has been
Center1991). For book-length analyses of the dasgsee G. Joseph, Sanctions: violated.Although aguments for a change of law are not required to be specifically
TheFederal Law of Litigation Abuse (1989); J. SoloViie Federal Law dbanctions  soidentified, a contention that is so identified should be viewed with greater tolerance
(1991); G. \4iro, Rule 1 Sanctions: Case Law Perspectives and Preventive Measuteglerthe rule.

(1991). The courthas available a variety of possible sanctions to impose for violations,
Therule retains the principle that attorneys and pro se litigants have an obligatiaiehas striking the éénding paper; issuingn admonition, reprimand, or censure;
to the court to refrain from conduct that frustrates the aims of Ruléhé.revision  requiring participation in seminars or other educational programs; ordering a fine
broadenshescope of this obligation, but places greater constraints on the impositigayableto the court; referring the matter to disciplinary authoritiesiidhe case of
of sanctions and should reduce the number of motions for sanctions presented tgdhernmentttorneys, to the Attorney General, Inspector General, or agency head),
court. New subdivision (d) removes from the ambitteé rule all discovery requests, etc. See Manual for Complex Litigation, Second, s. 42.3. The rule does not attempt
responsespbjections, and motions subject to the provisions of Rule 26 thi®dligh to enumerate the factors a court should consider in deciding whether to impose a sanc
Subdivision (a). Retained in this subdivision are the provisions requiring signaion or what sanctions would be appropriate in the circumstabagsipr emphasis,
tureson pleadings, written motions, and other papéJasigned papers are to be it does specifically note that a sanction may be nonmonetavglhas monetary
receivedoy the Clerk, but then are to be stricken if the omission of the signature/ihetherthe improper conduetas willful, or negligent; whether it was part of a-pat
not corrected promptly after being called to the attention of the attorney or pre se tiéirn of activity, or an isolateévent; whether it infected the entire pleading, or only
gant. Correction can be made by signing the paper on file or by submitting a duplicate particular count or defense; whether the person has engaged in similar conduct
that contains the signaturé court may require by local rule that papers contain-addin other litigation; whether it was intended to injure; whégetfit had on the litigation
tional identifying information regarding the parties or attorneys, such as telephgsmecessn time or expense; whether the responsible person is trained in the law; what
numbersto facilitatefacsimile transmissions, though, as for omission of a signatur@mountgiven the financial resources of the responsible person, is needed thateter
the paper should not be rejected for failure to provide such information. personfrom repetition in the same case; what amount is needed to deter simitar activ
The sentence in the former rule relating to tHectfof answers under oath is no ity by other litigants: all of these may irparticular case be proper considerations.
longerneeded and has been eliminated. The provisitireiformer rule that signing The court has significant discretion determining what sanctions, if arshould be
a paper constitutes a certificate that it has been read by the signer also has been igliptisedfor a violation, subject to the principle that the sanctions shrmilde more
natedas unnecessaryThe obligations imposed under subdivision (b) obvioushseverethan reasonably necessary to deter repetition of the conduct byetheirng
requirethat a pleading, written motion, or other paper be read before it is filed-or spiersonor comparable conduct by similarly situated persons.
mittedto the court. Sincethe purpose oRule 1L sanctions is to deter rather than to compensate, the
Subdivisions (b) and (c). These subdivisions restate the provisions requiringule provides that, if a monetasanction is imposed, it should ordinarily be paid into
attorneysand pro se litigants to conduct a reasonable inquiry into the law and factairt as a penalty Howevey under unusual circumstances, particularly for (b)(1)
before signing pleadingswritten motions, and other documents, and prescribingiolations,deterrence may be ifiettive unlesshe sanction not only requires the-per
sanctiondor violation of these obligations. The revisiarpart expands the responsi sonviolating the rule tanake a monetary payment, but also directs that some or all
bilities of litigants to the court, while providing greater constraints and flexibility imf this payment be made to those injured bywotation. Accordingly the rule
dealing with infractions of the rule. The rule continues to require litigarigsdp—  authorizeghe court, if requested mmotion and if so warranted, to award attorsey’
and-think”before initially making legal or factual contentions. It also, howevefeesto another partyAny such awardo another partyhowevey should not exceed
emphasizethe duty of candor by subjecting litigants to potential sanctions for-insighe expenses and attorneyses for the services directly and unavoidably caused by
ing upon a position after it is no longer tenable and by generally providing protectibie violation of the certification requirement. 16r example, a wholly unsupportable
againstsanctions if they withdraw or correct contentions after a potential violati@ountwereincluded in a multi-count complaint or counterclaim for the purpose of
is called to their attention. needlessly increasing the cost of litigation to an impecunious adveasgrgward
The rule applies only to assertions contained in papers filed with or submittedf@xpenses should be limitéalthose directly caused by inclusion of the improper
thecourt. It does not cover matters arising for the first time during oral presentati@®sint,and not those resulting from the filing of the complaint or answer itself. The
to the court, wherounsel may make statements that would not have been madaufardshouldnot provide compensation for services that could have been avoided by
therehad been more time for study amdlection. Howevera litigants obligations ~ anearlier disclosure of evidence or an earlier challenge to the groundless claims or
with respect to the contents of these papers are not measured solely as of the timelgfiepses Moreover partial reimbursemenf fees may constitute a $iafent deter
arefiled with or submitted to the court, but include fieafing to the court and advo  rentwith respect to violations by persons having modest financial resources. In cases
cating positions contained in those pleadings and motions after learning that ttgughtunder statutes providing for fees to be awatdgatevailing parties, the court
ceasdo have any merit. For example, an attorney who during a pretrial confereabguldnot employcost—shifting under this rule in a manner that would be inconsis
insistson a claim or defense should be viewed as “presenting ¢oting that conten  tentwith thestandards that govern the statutory award of fees, such as stated-in Chris
tion and would be subject to the obligations of subdivision (b) meassretithat tiansburgGarment Co. VEEOC,434 U.S. 4131978).
time. Similarly, if after a notice of removal is filed, a partyes in federal court the ~ Thesanction should be imposed on the persons—-whether attorneys, law firms, or
allegationsof a pleadindiled in state court (whether as claims, defenses, or in diparties——who have violated the rule or who may be determined to be responsible for
putesregarding removal or remand), it would be viewed as “presenting”-—and henhe violation. The person signing, filing, submitting, or advocating a document has
certifying to the district court under Ruld 4-those allegations. a nondelegable responsibility to the court, and in most situations is the person to be
The certification with respect to allegations and other factual contentions is revisehctionedor a violation. Absent exceptional circumstances, a law firm is to be held
in recognitionthat sometimes a litigant may have good reason to believe that a falsoresponsible when, as a result of a motion under subdivision (c)(1)(A), one of its
is true or false but may need discovdoymai or informal, from opposing parties or partnersassociates, or employees is determined to have violated the rulesi@ince
third persons to gather and confirm the evidentiary basis for the allegatimmarice ~amotion may be filed only if the fainding paper is not withdrawn or corrected within
of factual contentions in initial pleadings by plaifgtibr defendants when speeifi 21 days after service of the motion, it is appropriate that the law firm ordirearily
cally identified as made on information and belief does not relieve litigants from tiiewedas jointly responsible under established principles of agertug provision
obligationto conduct an appropriate investigation into the facts that is reasonaisiélesigned to remove the restrictions of the former rule. Cf. Pavelic & LeFlore v
underthe circumstances; it is not a license to join parties, make claims, or presbfarvel Entertainment Groug93 U.S. 12q1989) (1983 versioof Rule 1 does not
defensesvithout any factual basis or justification. Moreguéevidentiarysupport — permitsanctions against law firm of attorney signing groundless complaint).
is not obtained after a reasonable opportunity for further investigation or discoveryThe revision permits the court to consider whether odtirneys in the firm, co—
theparty has a duty undére rule not to persist with that contention. Subdivision (byounselother law firmspr the party itself should be held accountable for their part
doesnotrequire a formal amendment to pleadings for which evidentiary supportiiscausing a violationWhen appropriate, the court can make an additional inquiry
notobtained, but rather calls upon a litigant not thereafter to advocate such claimg@rder to determine whether the sanction should be imposed on such persons, firms,
defenses. or parties either in addition to,an unusual circumstances, instead of the person actu
The certification is that there is (or likely will be) “evidentiary support” for theally making the presentation to the court. &mmple, such an inquiry may be appro
allegation,not thatthe party will prevail with respect to its contention regarding th@riatein cases involving governmental agencies or other institutional parties that fre
fact. That summary judgment is rendered against a partyrdnegcessarily mean, quently impose substantial restrictions on the discretion of individd@rneys
for purposes of this certification, that it had no evidentiary support for its positiocemployedby it.
Onthe other hand, if a party has evidence with respect to a contention that weuld suanctionghat involve monetary awards (such as a fine or an award of at®rney’
fice to defeat a motiofor summary judgment based thereon, it would havee®rit  fees)may not bémposed on a represented party for causing a violation of subdivision
“evidentiarysupport” for purposes of Ruld 1 (b)(2), involving frivolous contentions of lawMonetary responsibility for such
Denialsof factual contentions involve somewhafeiiént considerations. Often, violationsis moreproperly placed solely on the pagydttorneys. \th this limita-
of course, a denial is premised upon the existence of evidence contradictingtite the rule should not be subject to attack under the Rnabling Act. See Wy
allegedfact. At other times a denial is permissible because, aftappropriate v. Coastal Corp.,__ U.S.___ (1992); Business Guides,.I@hrematic Commu
investigationa party has no information concerning the matteindeed, has area nicationsEnter Inc., ___U.S.___ (1991). This restriction does not limit the cosirt’
sonable basis for doubting the credibility of the only evidence relevant to the. mafewerto impose sanctions or remedial orders that may have collateral finaneial con
A party should not deny an allegation it knows to be true; but it is not required, simpgguencespon a partysuchas dismissal of a claim, preclusion of a defense, or prepa
becausét lacks contradictory evidence, to admit an allegation that it believes is rationof amended pleadings.
true. Explicit provision is made for litigants to be provideatice of the alleged viola
The changes isubdivisions (b)(3) and (b)(4) will serve to equalize the burden difon and an opportunity to respond before sanctions are imposed. Whether the matter
the rule upon plainti§ and defendants, who under Rule 8(b) arefiecefillowed to  shouldbe decided solely on the basis of written submissiosbauld be scheduled
denyallegations by stating that from their initial investigation they lackcsafit ~ for oral agument (orindeed, for evidentiary presentation) will depenche circum
informationto form a belief as to the truth of the allegation. If, after further investigatances.If the court imposes a sanction, it must, unless waived, indicate its reasons
tion or discoverya denial is no longer warranted, the defendant should not continnea written order or on the record; the court should not ordinarily have to explain its
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denialof a motion for sanctionsWhether a violation has occurred and what sancsection places a personal obligatmmthe attorney to assure that there are grounds
tions, if any, to impose for aiolation are matters committed to the discretion of thdor the contents of the pleading, which is satisfied by the signing of the complaint.
trial court; accordinglyas under current lavwhe standard for appellate review of Gaddisv. LaCrosse Products, Ind98 Ws. 2d 396 542 N.W.2d 454 (1996),
thesedecisions will be for abuse of discreticBee Cooter & Gell.\Hartmarx Corp., 94-2121

496U.S. 384(1990) (noting, howevethat an abuse would be established if the court Thereturn of a writ of certioraiis an “other document” under this section. Attor
basedts ruling on an erroneous view of the law or on a clearly erroneous assessmg#ffailure to verify its correctness before signingréeirn was ground for sanctions.

of the evidence). Stateex rel. Campbell vTown of Delavan210 Ws. 2d 239565 N.W2d 209(Ct.

Therevision leaves for resolution on a case-by-case lasisidering the partieu  App. 1997),96-1291
lar circumstances involved, the question as to when a motion for violation of Rule 1 In determining the reasonableness of an attosneguiry, a court must consider:
shouldbe served and when, if filed, it should be decided. Ordinarilyrthgon 1) the amount of time the attorney had to investigate the claims; 2) the extent to which
shouldbe served promptly afténe inappropriate paper is filed, and, if delayed todhe attorney had to rely on the client for the underlying facts; 3) whether the case was
long, may be viewed as untimelyn other circumstances, it should not be served untdcceptedrom anotheattorney; 4) the complexity of the facts; and 5) whether discov
the other party has had a reasonable opportunity for disco@men the “safe har  ery would benefit the factual record. At minimum sonfemfative investigation is
bor” provisions discussed belpa/party cannot delay serving its Ruleniotion until  required. Belich v Szymaszek224 Ws. 2d 419592 N.W2d 254(Ct. App. 1999),
conclusionof the case (or judicial rejection of thdeafding contention). 97-3447

Rule 11 motions should not be made or threatened for minoonsequential Theincorporationof this section by s. 814.025 allows the trial courton a.motion
violations of the standards prescribed by subdivision (b). They should not fited under s. 814.025 to award attorney fees based on both sections. Bgfigh v
employedas a discovery device or to test the lesgdiciency or eficacy of allega ~ maszek224 Wis. 2d 419592 N.W2d 254(Ct. App. 1999)97-3447 ) )
tionsin the pleadings; other motions are available for those purposes. Nor shoulé plaintiff need not as a matter of course exhaust outside sources of information
Rule 11 motions beprepared to emphasize the merits of a pagiysition, to exact beforeembarking on formal discoveryHowever a plaintif may not rely on formal
anunjust settlementp intimidate an adversary into withdrawing contentions that ardiscoveryto establish the factual basis of its cause of action, thereby escaping the
fairly debatable, to increase the costs of litigation, to create a conflict of interg¥ndatef ss. 802.05 and 814.025, wteke required factual basis could be estab
betweenattorney and client, or to seek disclosure of matters otherwise protectedigpedwithout discovery Jandrt vlerome Foods, In227 Ws. 2d 531597 N.W2d
the attorney—client privilege or the work—product doctrine. As under the prior ruié44(1999),98-0885 o ) o
the court may defer its ruling (dts decision as to the identity of the persons to be Thestandard for determining whetheeclaim may be dismissed under sub. (3) (b)
sanctionedntil final resolution of the case in order to avoid immediate conflicts &. is the same standard applied in a normal civil éastailure to state a claim upon
interestand to reduce the disruption created if a disclosure of attorney- client eomnhich relief can be granted. A case should be dismissed only if it is quite clear that
nications is needed to determine whether a violation occurred or to identify the petgo@ierno circumstances can a plaifitécover State ex rel. Adell.\Smith, 2001 WI
responsibldor the violation. App 168,247 Ws. 2d 260633 N.W2d 231 00-0070 ]

The rule provides that requests for sanctions must be made as a separate motiérStamped reproduction of a signature does not satisfy s. 801.09 (3), and correcting
i.e., not simply included as an additional prayer for relief contained in another motié€ Signature a year after receiving noticehef defect is not timely under sub. (1) (a).
The motion for sanctions is not, howeyés be filed until at least 21 days (or such I heerror must be promptly corrected, or elsedéification statute and the protec
otherperiod as the court may set) after being served. If, during this period, the allef@@ it was intended to ffrd is rendered meaningless. Novakhillips, 2001 Wi
violation is corrected, aby withdrawing (whether formally or informally) some APP 156,246 Wis. 2d 673631 N.W2d 635002416 See also SchaeferRieget
allegationor contention, the motion should not be filed withdbart. These provi Man,2002 W1 18250 Wis. 2d 494639 N.W2d N.W2d 71500-2157reversing the
sionsare intended to provide a type of “safe harbor” against motions under Rulelplding of Novak that the error was technical and not fundamental. )
in that a party will not be subject to sanctions on the basis of anothes pactjon A summons andomplaint signed by an attorney not licensed in the state contained
unless after receivinghe motion, it refuses to withdraw that position or to acknowla fundamental defect that deprived tiecuit court of jurisdiction even though the
edgecandidly that it does not currently have evidence to support a specified allegignaturevas made on behalf and at the direction lafensed attorneySchaefer.v
tion. Under the former rule, parties were sometimes reluctaitzndon a question Riegelman2002 W1 18250 Ws. 2d 494639 N.W2d N.w2d 715,00-2157 )
ablecontention lest that be viewed as evidence of a violation of Rulentlerthe Thefailure to sign a notice of appeal can be correatetidoes not compel immedi
revision,the timelywithdrawal of a contention will protect a party against a motio%Belgifg'SSﬁL State.\Beay 2002 WI App 37250 Wis. 2d 761641 N.W2d 437
for sanctions. -

To stress the seriousness of a motion for sanctiontoatefine precisely the con Thﬁ hdagdwntten sgr:jatgr? on ahsummo_ns a'f"‘? complamtfof g” attonr:eg/o?ﬂ -
ductclaimed to violate the rule, the revision provides that the “safe harbor” periﬁ@fo ad been suzpeﬂ ed from t g r()jractlcel ot law V"f‘f’llsda .“r': amental defect. The
beginsto run only upon service of the motion. nost cases, howeveounsel should d€fectwas notcured when an amended complaint was 'gemvby't new cfoamﬁﬁ"’l‘(
beexpected to give informal notice to the other pamtyether in person or by a tele {Urébut when no amended or corrected summons waditacer Town of Dunkir

Al vinlafi H f Stoughton, 2002 WI App 28258 Wis. 2d 805654 N.W2d 48802-0166
phonecall or letter of a potential violation before proceeding to prepare and ser¥eCity Of Stoughton, pp 2o oV c ~—0_6C
aRule 1 motion. ~“Thecircuit courts sua sponte dismissal of a petition for a writ of certiorari did not
As under f Ruletl the fil . tion " is itself subiediie violate the right to due process or equal protection. Due process was satisfied because
s under former Rule1l the filing of a motion for sanctions is itself subjedi#® o constrictive notice under sub. (3) (b), together with post—dismissal procedures
requirement®f the rule and can lead to sanctions. Howeseswice of a cross motion

underRule 1 should rarely be needed si er the revision the court may aWard.':1vz>1llr:1bleto the prisoner Equal protection was satisfied because the initial pleading

to the person who prevails @motion under Rulelt-whether the movant or the rz%\g?/\\,/\:g r%egg%eﬁf‘aﬂf\f/'\?gdtg%éagffg;ggs's test. Schikz@aughtry2003 WIg0,

targetof the motlpn——hreasorjable expenses, including attcstiegs, incurred in pre. ™"\\/hen netitioners and their counsel knew events related in their petition had not
sentingor opposing the motion. o ) ) _occurredwhen the petition was signed and sworn to and hadawoirred when they
Thepower of the court tact on its own initiative is retained, but with the conditionfiled the petition with the court, the trial court could reasonably decide that-consti
thatthis be done through a show cause ordéis procedure provides the person withyteda violation of the obligation to make a reasonable inquiry to insuréhsiat
noticeand an opportunity to respond. The revigioovides that a monetary sanction petitionwas well-grounded in fact. The court properly rejected their rationale that
imposedafter a court-initiated show cause order be limited to a penalty payablaf@ event did come about as expected. RobinsGovn of Bristol, 2003 WI App
the court and that it be imposed only if the show cause order is issued beforeanyg@]264 Ws. 2d 318667 N.W2d 14 02-1247
untarydismissal or an agreement of the parties to settle the claims made by or againsip, (1) expressly authorizes sanctions against a represented client who has not
the litigant. Parties settling a case should nosbesequently faced with an Urex  sjgned a pleading and does not require the signing attorney to personally have the
pectedorder from the court leadirtg monetary sanctions that might havieeted  jmproperpurpose. Lack of evidenteat a signing attorney was or should have been
their willingness to settle or voluntariismiss a case. Since show cause orders Willarethe client was using the complaint for an improper purpose does not result in
ordinarily be issued only in situations that are aira contempt of court, the rule the conclusion that the complaint was not usen improper purpose, but is rele
doesnot provide a “safe harbor” to a litigant for withdrawing a claim, defense, et¢ant to whom to sanction. 1&tonsin Chiropractic Association Chiropractic
aftera show cause ordbas been issued on the caudivn initiative. Such corrective ExaminingBoard, 2004 WI App 3®69 Ws. 2d 837676 N.W2d 580 03-0933
action,howevey should be taken into accotntdeciding what——if any—-sanctionto | order to confer jurisdiction on the court of appeals, a notice of appeal filed by
imposeif, after consideration of the litigastresponse, the court concludes that counselmust contain the handwritten signature of an attorney authorized to practice
violation has occurred. ) o law in Wisconsin. Counsedannot delegate the duty tdiafa signature on a notice
_ Subdivision (d). Rules 26(g) and 37 establish certification standards anel saig appeal to a person not authorized to practice lawigtdsin. When a notice of
tions that apply to discovery disclosures, requests, responses, objections, ém‘jgais not signed by an attorney when an attorney is requiredptiee of appeal
motions. It is appropriate that Rules 26 through 37, which are specially designed {@fundamentally defective and cannot confer jurisdiction. BraviR/Group, LLC
thediscovery process, govern such documents and coradbet than the more gen  2004WI| App 121,274 Ws. 2d 804683 N.W2d 804 03-2309
eralprovisions of Rule1l Subdivision (d) has been added to accomplish this result. To avoid permitting prisoners to easily avoid the judicial screening requirement
Rule11 is not the exclusive source for control of improper presentatiasigiofs, thatis central to the purpose s. 802.05 (3), prisoners may not amend their initial plead
defensesor contentionslt does not supplant statutes permitting awards of att@neyingsas a matter of course under s. 802.09 (1). A pris®@aenendment of an initial
feesto prevailing parties or alter the principlgsverning such awards. It does notpleadingis subject to the judicial screening requirement of s. 802.05 (3), and a court
inhibit the court in punishing for contempt, in exercising its inherent powens, or mustreview the proposed amended pleading understitagection before granting
imposing sanctions,awarding expenses, or directing remedial action authorizete prisoner leave to amend. Lindellbitscher 2005 WI App 39280 Wis. 2d 159
underother rules or under 28 U.S.C. s. 1927. See Chamhbe/ASCO,  U.S._ 694N.W.2d 396 03-2477
(1991). Chambers cautiongiowever against reliance upon inherent powers if If a pleading that does not conform to the subscripégnirement of sub. (1) (a)
appropriatesanctions can be imposed under provisions suBlules]l, and the pro  is characterized as containing a fundamental defect that normally deprives the court
ceduresspecified in Rule II-—notice, opportunity to respond, and findings——shoulaf jurisdiction, that pleading is curable. RabideawBtiller, 2006 WI App 155,
ordinarily be employed when imposing a sanctimaler the cours’inherent powers. 05-2868
Finally, it should be noted that Rulé Hioes not preclude a paftgm initiating an The Effect of Jandrt on Satellite Litigation. Geske & GleisneWis. Law May
independent action for malicious prosecution or abuse of process. 2000.
This section doesot allow a “good faith” defense, but imposes dinmative duty FrivolousSanction Law in Wéconsin. Geske & GleisneiMs. Law. Feb. 2006.
of reasonablénquiry before filing. A party prevailing on appeal in defense of an NOTE: The above annotationsefer to s. 802.05 as it existed prior to itsapeal
awardunder this section is entitled to a further awaitthout showing that the appeal and recreation by SCO 03-06.
itself is frivolous under s. 809.25 (3). Rileyisaacson]56 Ws. 2d 249456 N.Ww2d
619(Ct. App. 1990). 802.06 Defenses and objection; when and how pre -
An unsigned summons served withigned complaint is a technical defect, which : . .J ' . p
in the absence of prejudice does not deny the trial court personal jurisdiction. sented; by pleadlng or motion; motion for Judgment on
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the pleadings. (1) WHENPRESENTED. Except when a court dis sidethe pleadingare presented to and not excluded by the court,
missesan action or special proceeding undeB@2.05 (4) a themotion shall be treated as diee summary judgment and elis
defendanshall serve an answer within 20 days aftersteice posedof as provided in €02.08 and all parties shall be given rea

of the complaint upon the defendant. If a guardian ad litemssnableopportunity to present all material made pertinerthéo
appointedior a defendant, the guardian ad litem shall have 20 daystion by s802.08

after appointment to serve thenswer A party served with @  (4) PrReLIMINARY HEARINGS. The defensespecifically listed in
pleading stating &ross—claim against the party shall serve agb.(2), whether made in a pleading or by motion, the motion for
answerthereto within 20 days aftéite service upon the partyhe  judgmentunder sub(3) and the motion to strike under si)
plaintiff shall serve a reply to a counterclaim in the answer withiéhallbe heard and determined before trial on motion of any, party
20 days after service of the answ@he state or an agency of theynlessthe judge to whom the case has been assigned orders that
stateor an oficer, employee, or agent of the state shall serve @fe hearing and determination thereof be deferred until the trial.
answerto the complaint or to a cross—claim or a reply to a countethe hearing on the defense of lack of jurisdiction over the person
claim within 45 days after service of the pleading in which thgr property shall be conducted in accordance wi04.08

claimis asserted. If any pleading is ordered byaiert, it shall —(5) '\ o10n For MORE DEFINITE STATEMENT. If & pleading to
beserved within 20 days after servicetiué orderunless the order \hich 4 responsive pleading is permitted is so vague or ambigu
otherwise directs. If a defendant in the action iB1aOranc&om: o sthat a party cannaeasonably be required to frame a respon
pany, or if any cause of action raised in the original pleadingj e pleading, the partynay move for a more definite statement
cross—claimor counterclaim is founded in tort, the periods of tim@eforeinterposing a responsive pleading. The motion shall point
to serve a reply or answer shall be 45 days. The service of a MOlQfthe defects complained of and the details desifdtie motion

merits, the responsive’ple.ading shall be served within 10 daySactedor make such order as it deems just.

afternotice of the cours action; or if the court grants a motion for 6) M U i de b tv bef

a moredefinitestatement, the responsive pleading shall be served(6) MOTION TO STRIKE. Upon motion made by a party before

within 10 days after the service of the more definite statement€5PoNndingo a pleading oif no responsive pleading is permitted
NOTE: Sub. (1) is shown as affected by an asct the 2005 Wsconsin legisla upon mOt!on made by a party within 20 days &}ﬁm s_erv_lce of

ture and a rule order of the Wisconsin Supeme Court andas merged by theevi- ~ the pl_eadlng upon the party or upon the caudivn Initiative at

sor under s. 13.93 (2) (c). any time, the court may order stricken from any pleading any

(2) HowPRreseNTED. (&) Every defense, in law or faekcept insufficient defense or anyedundant, immaterial, impertinent,

the defense of improperenue, to a claim for relief in any plead scandalousor indecent matterlf a defendant in the action is an

ing, whether a claim, counterclaim, cross—claim,3ai—party insurancecompanyif any cause of action raised in tbgginal

claim, shall be asserted the responsive pleading thereto if ongleading,cross—claim, or counterclaim is founded in tort, or if the

is required, except that the followinigfenses may at the optionmoving party is the state or anficler, agentemployee, or agency

of the pleader be made by motion: of the state, the 20-day time period untlgis subsection is
1. Lack of capacity to sue or be sued. increasedo 45 days.
2. Lack of jurisdiction over the subject matter (7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who

3. Lack of jurisdiction over the person or propert makesa motion under this section may join withany other
4. Insufici J f P property motionsherein provided for and then available to the paltya

) ”S“_' |C|e_ncy 0 sgmmqns or procesg. party makes a motionnder this section but omits therefrom any
5. Untimeliness or institiency of service of summor®  defenseor objection then available to the party which this section

process. permitsto be raised by motion, the party shait thereafter make
6. Failure to state a claim upon which relief can be granteaimotion based on the defense or objection so omitted, except a
7. Failure to join a party under&03.03 motionas provided in sul§8) (b)to(d) on any of the grounds there
stated.

8. Res judicata.
9. Statute of limitations. (8) WAIVER OR PRESERVATIONOF CERTAIN DEFENSES. (a) A
10. Another actiorpending between the same parties for tl defenseof lack of jurisdiction over the person or theoperty
: P 9 P fisufficiency of processuntimeliness or insfitiency of service
samecause. of process or another action pending between the same parties for

(b) A motion making any of the defenses in.¢ay 1.to 10.  the same cause is waived only if any of the following conditions
shallbe made before pleading if a further pleading is permitted. met:

Objectionto venue shall be made in accordandth s.801.51 1. The defense is omitted from a motion in ¢ireumstances
If a pleading sets forth a claim for relief to which the adverse p scribedn sub.(7)

is not required to serve a responsive pleading, the adverse party, R . . .
may assert at the trial any defense in law or fact to that claim for 2: 1he defense iseither made by motion under this section
relief. If on a motion asserting the defense described irfg)es. 1" included in a responsive pleading.

to dismiss for failure of the pleading to statelaim upon which _ (b) A defense of failuréo join a party indispensable under s.
relief can be granted, or on a motion asserting the defen§83.03or of res judicatanay be made in any pleading permitted
describedn par (a) 8.0r 9., matters outside of the pleadings ar@r ordered under $02.01 (1) or by motion before entry of the
presentedo and not excluded by the court, the motion shall #al pretrial conference ordeA defense of statute of limitations,
treatedas one for summary judgment and disposed of as providadure to state a claim upon which relief can be granted, and an
in 5.802.08 and all parties shall be given reasonable opportun@piectionof failure to state a legal defense to a claim mayéade

to present all material made pertinent to such a motion byi any pleading permitted or ordered unde8G2.01 (1)or by a
802.08 motion for judgment on the pleadings, or otherwise by motion

(3) JUDGMENT ON THE PLEADINGS. After issue is joined within the time limits established in the scheduling order uader

betweenall parties but within time so as not to delay the trial, ar%Pz'lo(gf)' ] _ )

party may move for judgment on the pleadings. Prior to a hearing(C) If it appears by motion of the parties or otherwise that the
on the motion, any party who was prohibited und@02.02 (1m) cqurtlacks j_urlsdlctlon of the subject mattéine court shall dis
from specifyingthe amount of money sought in the demand fdpissthe action.

judgment shall specify that amount to the court and to the other(d) A defense of lack of capacity may be raised withirtithe
parties. If, ona motion for judgment on the pleadings, matters oytermittedunder s803.01
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(9) TELEPHONE HEARINGS. Oral agument permitted on serving the pleading mawith the permission of the court, be pre
motionsunder this section may be heasiprescribed in 807.13 sentedas a counterclaim by supplemental pleading.

(2). (3) CrosscLaM. A pleading may state as a cross clainy

History: Sup. Ct. Orde67 Ws. 2d 585623 (1975)1975 c. 218Sup. Ct. Order : ; . P
73 Wis. 2d d; Sup. Ct. Orde82 Ws. 2d ix;1977 ¢. 2601977 ¢. 4485196 210 claim by one party against a coparty if the cross claim is based on

1979c¢. 10ss.51, 60 (7) 1979 c. 323.33; 1981 c. 396.252 Sup. Ct. Orded12  the same transaction, occurrence, or series of transactions or
Wis. 2d xi (1983):1983 a. 228.16; Sup. CtOrder 141 Ws. 2d Xiii (1987):1987  gccurrencesis is the claim in the original action or as is a counter
a.256 1993 213 Sup. Ct. Order N@5-04 191 Ws. 2d xxi (L995)1995 & 225 1 2iy therein,or if the cross claim relates to any property that is
411,1997 a. 133187, 1999 a. 322001 a. 16Sup. Ct. Order N3-06, 2005 WI , y property

86,280 Ws. 2d xiii; 2005 a. 442s. 13.93 (2) (c). involvedin the original action. Except as prohibitegds.802.02
fUd'C'a_' CgU“C" Commitiae’s Note, 1t976|5.Ub5- &) ge)fa“d (?) "Izakfetﬁ?'eallf that,glm), the cross claim may include a claim that the party against
unlesswaived, a motion can be made to claim as a defense lack of timely se o : - :
within the 60 day period that is required by s. 801.02 to properly commence an a2§{§ﬁ_0m itis asse.rted IS or may be ||ab!e to the. cu:lasnant. for all
Seealso s. 893.39. Defenses under sub. (8) cannot be raisecameadment to a Or part of a claim asserted in the action againstibgsclaimant.
responsivepleading permitted by s. 802.09 (1). [Re Ordé&ative Jan. 1, 1977]
Judicial Council Committee’s Note, 1977:Sub. (1) which governsvhen (4) JoINDEROF ADDITIONAL PARTIES. Persons other than those
defensesind objections are presented, has been amended to delete references iptigeparties to theriginal action may be made parties to a eoun

use of the scheduling conference und@&02.10 (1) as the use of such a schedulin : Alaim .
procedureis now discretionaryather than mandataryThe time periods under s. ferclaimor cross—claim in accordanusth ss.803.03to0 803.05

802.06are still subject to modification through the use of amended and supplemental .
pleadingsunder s. 802.09, the new calendaring practice under s. 802.10, and the re(5) SEPARATETRIALS; SEPARATEJUDGMENTS. f the court orders

trial conference under s. 802.1[Re Order déctive July 1, 1978] eparate trials as DI:OVidEd ir885.05 (Z)jUdgment on a counter
Judicial Council Note, 1983:Sub. (1) is amended by applying teetended claim or cross—claim may be rendered ancordance with s.

responseime for state agenciesfficers and employees to state agents. The extendgbG 01(2) when the court has jurisdiction so to do. even if the
time is intended tallow investigation of the claim by the department of justice tg_,_ . " !

determinewhether representation of the defendant bydéyeartment is warranted c[aims of the opposing party have been dismissed or otherwise
unders. 893.82 or 895.46, Stats. [Re Ordéeafve July 1, 1983] disposedf.

Judicial Council Note, 1988:Sub. (9) [created] allows oralguments permitted  History: Sup. Ct. Ordes7 Wis. 2d 585628 (1975)1975 c. 218Sup. Ct. Order
g\r)erggtri]orls Lljggg]r this section to be heardebgphone conference. [Re Ordefeef 104\Ms_y2d xi;‘:jl987 a 2655 ® ( ) 8Sup ¢

A moiioﬁ under sub. (2) (f) [now (2) (a) Giually will be granted only whenit A defendant may not join opposing counsel in counterclaims, but claims may be
is quite clear that under no condition can the pldintiéover Wilson v Continental ~ @ssertedgainst counsel after the principal action is completed. Badger Cab Co. v
InsuranceCos.87 Ws. 2d 310274 N.W2d 679(1979). Soule,171 Ws. 2d 754492 N.W2d 375(Ct. App. 1992).

Under sub. (2) (f) [now (2) (a) 64 claim should only be dismissed if it is clear ~ This section does not contain mandatory counterclaim language but, res judicata
from the complaint that under no condition can the pléirgfover Morgan v Penn  barsclaims arising from a single transaction that was the subject of a prior action and
sylvaniaGeneral Insurance C87 Ws. 2d 723275 N.W2d 660(1979). couldhave been raised by a counterclaim in the prior aittbe action would nullify

A plaintiff need not prima facie prove jurisdiction prior to a evidentiary hearin%"!?"““aI judgment or impair rights established in the initial action. ABCG Enter
undersub. (4). Bielefeldt\St. Louis FireDoor Co.90 Wis. 2d 245279 N.W2d 464  Prisesv. First Bank Southeast34 Ws. 2d 465515 N.W2d 904(1994).

(197_9)- ) ) . Whencollateral estoppel compels raising a counterclaim in an equitable action,
Sincefacts alleged in the complaint stated a claim for abugeonss, the com  thatcompulsion does not resirtthe waiver of the right to a jury trial. Norwest Bank
plaintwas improperly dismissed under sub. (2) (f) [now (2) (aéeh though an v, Plourde,185 Ws. 2d 377518 N.W2d 265(Ct. App. 1994).
abuseof process claim was not pleaded @uad in the trial court. Strid Converse, In an automobile injury action by an injured party naming the driver afttier
111Wis. 2d 418331 N.W2d 350(1983). carand the injured party’own insurance company as defendants, the court was not
Counsel'sappearance and objectiorfjddvit, and trial brief wer@adequate to raise competento proceedn a default judgment motion by the insurer against the other
theissue of defective service of process. If not in form, in substance those actidefendantvhen the insureiad filed an answebut no cross claim against the other
werethe equivalent of a motion under s(@). Honeycrest Farms, Inc.A. O. Smith  defendant. A default judgment entered in favor of the insurer was varidle v.
Corp.169 Ws. 2d 596486 N.W2d 539(Ct. App. 1992). Homﬁ ZOOZdV}II Aapp 213, 257 ‘v% 2d. 529652 N.w2d I418 0%]—33;2 N
; ; e dinti ; ; ; Whena defendant obtains judgment on a counterclaim, the judgment extinguishes
prgpl)((aa?gé?gifgg u\:\tleaéoszgiceugf tg ré)#aelIrejrt]glgctihcetl(;?éigggngftggllj{nfﬂ(l)ugg ;ﬂdog(t)?‘hn thedefendans right torecover on other counterclaims arising from the same transac
plaint served without proper authentication. Studelskavercamp,178 Ws. 2d ts',%nF' gankruzpécilolistaé%gf Lake Geneva Sugar Shack,.IGeneral Star Indemnity
457,504 N.W2d 125(Ct. App. 1993). P Sunp. 91999). )
- : ) ) ) . . andingin theA.B.C.G. Soup: The Compulsory Counterclaimap. Bach. \Wé.
Motions for sanctions under this section must be filed prior to the entry of judg,w, March 2006
ment. Northwest Wholesale LumberAnderson191 Ws. 2d 278528 N.W2d 502 ’ ’
(Ct. App. 1995).
A party does not waive the defense of lack of jurisdiction when 2 answers are f!R?Z.OS Summary judgment. (1) AVAILABILITY. A party

on its behalf by2 different insurers and only one raises the defense. Honeycr s - .
Farmsv. Brave Harvestore Systen)0 Ws. 2d 256546 N.W2d 192 (Ct. App. ?ﬁay, within 8 months of the filing of a summons and complaint

1996),95-1789 or within the timeset in a scheduling order unde862.1Q move

Trial courts have the authority to convert a motion to dismiss to a motion fer sufor summary judgmentn any claim, counterclaim, cross—claim,

mary judgment when matters outside fileadings are considered. Schopp&eh _ ; i ; :
ring, 210 Wis. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782 or 3rd—party claim which is asserted by or against the party

A defendantnay file a motion to dismiss for failure to state a claim after filing af\mendmentof pleadings is allowed as oases where objection
answer A defendant who raises the defenses of failure to state a claim or the stagfielefense is made by motion to dismiss.

of limitations in an answer does not forfeit the righbring those defenses on for-dis . . - .
positionby subsequent motion. Eternalist Foundation, InGity of Platteville 225 (2) MorTioN. Unless earlier times are specified in the schedul

Wig. %d(Z)S?b??gqN._\r/gg?h8e4égm55i_é9§:%9§s—é?@_ment 10 convert a motion tOing order the motion shall be served at least 20 days before the
up. ul I | Its 1 \/ I : : 4
dismissfor failure to state a claim to one for summparggment and to provide the .tlme fl).(ed for t.he hearing and the adverse party .Sha”.serve 0ppos
partiesa reasonable opportunity to present material made pertinent by the applicatitg affidavits, if any at least 5 days before the time fixed for the
gg B 58%?2-NC\/Uzgf;\lngzeaiggdlonsin, LLC vHerrell, 2003 WI App 1259Wis.  hearing. Prior to a hearing on the motion, any party who was pro

Sub.(8) (b),.as applied to certiorari proceedings in which there is no pretrialconfgjb'md under 5_'802'02 (1m)from s_pecn‘ymg the amour_]t of
enceallows a party who has unsuccessfully moved to dismiss on other gtoundénoney sought in the demand for judgment shall specify that
still seek dismissal groundexh claims preclusion at any time before the court hagmountto the court and to the other parties. The judgment sought
ggg?gegevgg?;ge;gggggh;5335;02‘;‘3%3'1?%4§W“da'e Litscher 2004 WIAPD  gpa| be rendered if the pleadings, depositiamswers to inter

rogatoriesand admissions on file, together with thiidaivits, if
. . any,show that there i8o genuine issue as to any material fact and

802.07 Counterclaim and cross—claim. (1) COUNTER  hatthe moving party ientitled to a judgment as a matter of law
CLAM. A defendant may counterclaim any claim which th@ s mmary judgment, interlocutory in characteay be rendered
defendanhas against a plairtifupon which a judgment may be o, theissue of liability alone although there is a genuine issue as
hadin the action. A counterclaim may or may not diminish g the amount of damages.
defeatthe recovery sought by the opposing pafxcept as pro
hibited by s.802.02 (1m) the counterclaim may claimelief
exceedingn amount or dierent in kind from that sought in the

pleadingof the opposing party

(3) SupPORTINGPAPERS. Supporting and opposiraffidavits
shallbe made on personal knowledge and shafbstt such evi
dentiaryfacts as would be admissible in evidence. Copies of all
papersor parts thereof referred to in afiddivit shall beattached

(2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.  theretoand served therewith, if not already of recofidhe court
A claim which either matured or was acquiredhmy pleader after may permit fdavits to be supplemented or opposed by deposi
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tions, answers to interrogatories, further afidavits. When a Whenthe only issue before the court requires expert testimony for resolution, the

: : : ; trial court on summary judgment may determine whether the partydde a prima
motion for summary judgment is made asupported as provided facie showing that it can, in fact, produce favorable testim@san Medical Center

in this section, an adverse party maynest upon the mere allega v. Frye,149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989).
tionsor denials of the pleadings but the adverse marggponse, CHIPSproceedings are controlled by the Code of Civil Procedure unless ch. 48
by affidavits or as otherwise provided in this section, must Sﬁwire%\ diferent procedure, and summary judgment is available. Intere€pof F

LS \ ! ECLI >ED Wis. 2d 607470 N.w2d 1(Ct. App. 1991).
forth specific facts showing that there is a genuine issue for trialgymmanjudgment does not apply to cases brought under the criminal State.

If the adverse party does not so respond, summary judgment, Hyndman170 Ws. 2d 198488 N:W2d 111 (Ct. App. 1992).
appropriateshall be entered against such party Involuntary commitment may nobe ordered on summary judgment. Matter of

. Mental Condition of Shirley J.C172 Wis. 2d 371493 N.W2d 382(Ct. App. 1992).
(4) WHENAFFIDAVITS UNAVAILABLE.  Should it appear from the ™ 4 trial to thecourt, the court may not base its decision didafits submitted

affidavits of a party opposing the motion that therty cannot for in support of a summary judgment. "Prodeeéd in support of summary judgment

: i i i i is for determining if an issue @dct exists. When one does, summary judgment proof
reasqnsstateq.present byfm‘avnt facts essemlal. to jUSt[Ify the ives way to trial proof. Berna-Mork Jones173 Wis. 2d 733496 N.W2d 637(Ct.
party’s opposition, the court may refuse the motion for judgmeﬁpp_ 1992).

or may order a continuant¢e permit afidavits to be obtained or A partys afidavit that contradicted that same pastgarlier deposition raised an
iti i i of fact, making summary judgment inappropriateoldi v. Wilson, 174 Ws.
gtehpec;%rﬁgenrsatg il;e_l}a;ren or discovery to be had or may make sgi 3 407 N WO TOACL App. 100%)
J : ) A 4-step methodology for determining and reviewing a summary judgment
(5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat motionis stated. The use of trial material to sustain a grant or denial of summary judg

i ] i 4 i mentis inconsistent with this methodolagyJniversal Die & Stampings Justus,
isfaction of the court at any time that any of théiddvits pre-  T7 12170 556497 N.W2d 797(Ct App- 1993).

sentedpursuant to this section is presentedl in bad faith or SOIeI)Whenexpen testimony is required to establish a padigim, evidentiary material
for the purpose of delaghe courtshall forthwith order the party from an expert is necessary in response to a summary judgment motion. Wolsen
employingthem to payo the other party the amount of the reasoriteritage Mut. Ins. Cal82 Ws. 2d 457513 N.W2d 690(CL. App. 1994).

k - 4 . The court of appeals has authority to grant a summary judgment on appeal of a
ableexpenses which the filing of thefigfvits caused the other . jionthat was denied by the trial court.” Interest of Courtney8&Wis. 2d 592

party to incut including reasonable attorney fees. 516 N.W2d 422(1994).

i Trial courts have the authority to convert a motion to dismiss to a motion fer sum
(6) JUDGMENT FOROPPONENT. If it shall appear to the court thaltmaryjudgment when matters outside fileadings are considered. Schopp&eh

the party against whom a motion for summary judgment fag 210 Ws. 2d 208565 N.w2d 187(Ct. App. 1997)96-2782
asserteds entitled to a summary judgment, the summary-jud%:] If a litigant who is not the subject of a motion for summary judgment has reason
0

dispute facts supporting the motion, the litigant has a duty to appear and object to
mentmay be awarded to such party even thouglpémg has not themotion. If summaryudgment is granted, the facts underlying the judgment are

movedtherefor binding on all parties tdhe suit as a matter of issue preclusion. Precision Erecting
(7) TELEPHONE HEARINGS. Oral agument permitted on \é.YMé%Zl\garshall & lisley Bank,224 Ws. 2d 288592 N.W.2d 5(Ct. App. 1998),

motionsunder this section may be heasiprescribed in 807.13 Thefederal “sham ditlavit rule” is adopted. An &flavit that directly contradicts

(1). prior deposition testimony generally does not create a genuine issue of fact for trial

History: Sup. Ct. Orde7 Wis. 2d 585630 (1975)1975 c. 218Sup. Ct. Order  Unlessthe contradiction is adequately explainedihivke vCarson, 2000 WI 7236
82 Wis. 2d iX; SpupCt. Order 141 Ws. 2d xix;19(87 a. )ZSBSup. Ct. OrgeﬂGS Ws, Wis. 2d 257613 N.W2d 10299-0056 )
2d xxii; 1993 a. 4901997 a. 2542005 a. 253 Generallyreview of a summary judgmentds novo, but when a summary jueg

Judicial Council Committee's Note, 1977Sub. (L) is revised to allow a party at me'n}is %?Sr?‘.j Oé‘. an equitable (i%htr,]legal lissues'ﬁlrt;a revMMo(\jNhiI(Ie e?uritable
anytime within 8 months after the summons and complaint are filed or the time es%'eb* whic fISh |scret|(_)naryf ‘(’j".'t the tnapc;oumu ka(j)fverturr%e fr\‘/\}’l IAt e;e% IS
lishedin a scheduling order under s. 802.10 to move for a summary judgient. a”ava‘;”gg’ 2%2%%?5'3523 léséc(;%tl%fhg ietrowskDwfrane, 200 pp 175,
g-monthtime period has been created as the old procedure requiring a party to mmanyjudgment procedure is inconsistent with, and unworkable in, ch. 345 for
for summary judgment not later than the time provided under s. 802.10 can no Io?g b/ dg Sp Schneck. 2002 W1 Anb 23257 Ws. 2d 704 652
applyin most cases as the use of sacitheduling order is now completely discre 7 'ergdpigiegzl%%?s tate v Schneck, pp 23257 Ws. ;
tionarywith the trial judge.The 8-month time period is subject to egéanent under .Sﬁmmarwudgment is inapplicable in ch. 343 hearings. S xatka. 2002 Wi
5.801:15 2) (a). [Re Orderfettive July 1, 1978] ) App 288,258 Wes. 2d 342654 N.W2d 875.02—0770 - Stala d

Judicial Council Note, 1988:Sub. (7) [created] allows oralgamments permitted PP 285, : .

: ; the absence of an answer to a cross claim and in the absence of argsptiver
ggerggegr}sag)rlsl.llrgggw judgment to be heard by telephone conference. [Re o%qég pleadings, a court may deem facts alleged in the cross claim and submissions

Judicial Council Note, 1992:The prior sub. (2), allowing service ofidfvits filed in connection with a summary judgment motion admitted for purposes ef sum

opposingsummary judgment up to the date of hearinfgrdéd such minimal notice %a;rgkljgvg&rggrgba%azu_gzhirzyéMPc Systems, Inc. 2004 WI App 732 Ws. 2d 260

to the courtand moving party that a plethora of local court rules resulted. Commun At : o - Aminien i ;
We ? summanyjudgment, an diflavit setting forth an expestopinion is evidence of
Newspapersinc. v WestAllis, 158 Ws. 2d 28461 N.W2d 785(Ct. App. 1990). ctual dispute as long as the opinion is expressed on a matter that is appropriate for

Requiringsuch afidavits tobe served at least 5 days before the hearing is intend o P p
to preclude such local rules and promateformity of practice. Courts may require gspgé%)w;og gggé%%sa%tw'szg%’abgﬁg;{(gen‘ Mettler Nellis, 2005 Wi App

earlierfiling by scheduling orders, howevé§Re Order dective July 1, 1992]

Whenthe plaintif had signech release, and when another illness subsequemg .
developedwhether the plaintifconsciously intended to disregard the possibilist  ©02.09  Amended  and  supplemental  pleadings.
aknown condition could become aggravated was a question of fact not to be dgt&) AMENDMENTS. A party mayamend the partg’pleading once

gg’%’f” summary judgment. KrezinskiMay 77 Ws. 2d 569253 N.W2d 522 554 matter of course at any time within 6 months after the sum
Summanyjudgment procedure is not authorized in proceedimgisdicial review MONsand complaint are filed or within the time setin a SChed.U”ng
underch. 227. VisconsinEnvironmental Decade ®Public Service Commissio®  orderunder s802.10 Otherwise garty may amend the pleading

Wis. 2d 161 255 N.W2d 917(1977). _ only by leave of court or by written consent of the adverse party;
Whenan insurance policy unambiguouslycluded coverage relating to warran

ties,afactual question whether implied warranties were made was immaterial and%dleave Sh_a” be freely given at a”)_’ Stage ofttteon when Jus
trial court abused its discretion in denyithg insureis summary judgment motion. tiCe SO requires. A partghall plead in response to an amended
Jonesv. Sears Roebuck & C80 Ws. 2d 321259 N.w2d 70(1977). pleadingwithin 20 days after service of the amended pleading

Useof the mandatory language in sub. (2) that “judgment shall be rendered” me, . ; . ; f
that trial courts do not have wide latitude in decidingymanjudgment motions and tifless: a) the court otherwise orders; or b) no responsive pleadlng

thatappeals of decisions to grant or deny summary judgment be given exacting s&Uequired or permitted under&02.01 (1) If a defendant in the

tin\);\-/ hWrightt V. l?é;_sleytS?hW?- th 5f72273 Na\-/(\,IZd 5191(19;912 | reau < of actionis an insurance comparifany cause of action raised in the
ena stipulation to the facts of a case did not satis al requirements o iqi i —clai infa i

s.807.05, su?nmary judgment was impropéflharms vV\AfI%arms,QSqu. 2d671 Orl.gmal pleadlng, Cross. claim, or C(.)umerdalmosr.lded In tort,

287N.W.2d 779(1980). or if the party pleading in response is the state orficegfagent,

~ Theexistence of a new or @iifult issue of law does not make summary judgmenemployee,or agency of the state, the 20—day time period under

kq%%;())gopnate.Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d500  this subsection is increased to 45 days.

A conviction for injury by conduct regardless of life diot establish that the injury (2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If i_ssues not
wasintentional or expected and did not entitle the insurer to summary judgmentraisedby the pleadings are tried by express or implied corfent

apolicy exclusion issue. PostonW.S. Fidelity & Guarantee C@07 Ws. 2d 215 f i i
350NW.2d 9(Ct. App. 1982). the parties, they shall be treated in all respects as if they had been

Summanyjudgmentcan be based upon a pastfailure to respond to a request forraisedin the pleadings. Such amendment of the pleadings as may
admissionseven if the admissions would be dispositive of the entire case. Bankla@ necessary to cause them to conforrthéoevidence and to raise
TWAO R'VefS"VIZ'mm;‘f 12 Ws{h Zdt 5%433; N-_W2d§30(1?33)-m sandarge INEseissues may be made upon motion of any party at any time,

n appellate court reviews tne trial cosrecision by applying the sal naaras H . H
andmethods as did the trial court. Green Spring Farriensten, 136 Ws. 2d 304 evenafter JUdgment' but failure to so amend does rfecathe

401N.W.2d 816(1987). resultof the trial of these issues. If evidence is objected to at the
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trial on the ground that it is not within the issues madéhlpy estsof justice”determination, which is essentially a determination of prejudice, must

pleadingsthe court may allow the pleadings to be amended af§Made: Zobel wenendaell 27 Ws. 2d 382379 N.W2d 887(CL. App. 1985).
halld freel h h . fth its ohd hetheran amendment “relates back” to the original complaint date depends on
shalldo so freely when the presentation of the merits N \yhetherthe opposing party had notice of the claim from the original complaint. An

will be subserved thereby and the objecting party fails to satisfurerwho insures more than one party involved in an accident does not, as a matter
the court that the admission of such evidence would prejudi%ga""v have notice of separate claims undefed#nt policies from aomplaint

. . S N .dgainstone of itsinsureds, but it may have notice of a claim against more than one
suchparty in maintaining the action or defense upon the merifgsuredif they are covered by the same paliiggart v Barstad182 Ws. 2d 421

The court may grant a continuance to enable the objeptinty  513N.W.2d 681(Ct. App. 1994). .
to meet such evidence A plaintiff’s response to a motion for a more definite answermatter how
) . . termed,cannotextinguish the right to amend within 6 months as a matter of course.
(3) RELATION BACK OF AMENDMENTS. If the claim asserted in Koxv. Center for Oral & Maxillofacial Sgery, S.C.218 Ws. 2d 93579 N.W2d 285

; : Ct. App. 1998)97-3045
theamended pleading arose afithe transaction, occurrence, of An amended complaint that makes no referéaae incorporates any of the origi

eventset forth or attempted to be set forth in the original pleadingy complaint supercedes the original complaint when the amended complaint s filed
theamendment relates back to the date of the filing oftiggnal  in court. When such a complaint was filed prior to the time for answering the original
pleading. An amendment changing the paggainst whom a complainthad run, it was improper to enter a default judgment on the original com

o N ) S ~ . plajnt. Holman v Family Health Plan227 Ws. 2d 478596 N.W2d 358(1999),
claimis asserted relates back if the foregoing provision is satlsf%ﬂugo Y (1999)

and, within theperiodprovided by law for commencing the action _Sub.(3) requires receipif notice of the institution of the action within the statute

againstsuch partythe party to b&rought in by amendment hasZBg”gtz%'?\f\,’\’,g[j'of&%[)ofggﬁa"ey Coatings, Inc. 2000 W1 App 24839 Ws. 2d

receivedsuch notice of the institution of the action that he or she‘Changingthe party” under sul§3) can mean: 1) substitution of a new defendant
will not be prejudiced in maintaining a defense on the merits, dfiee% ey e 2 SO, 2 ) i of the defendent, 1
!(new,or should have known that, b‘Uf a mistake concerning theadda party there must have existed a mistake concerning the idefrtiy proper '
identity of the proper parfythe action would have been broughpartybeing added when the original pleadings filed. Identity includes an indivieu
againstsuch party al’'s name and physical characteristics that distinguish that person from a@uther

b . fusion about a persos’role in a negligent act is not a question of identity and an

(4) SuPPLEMENTAL PLEADINGS. Upon motion of a party the amendmento include that person does not relate back. Estate of HegBeau

court may upon SUCh terms as are ]Lm,rmn: the party to serve chaine, 2001 WI App 30@49 Ws. 2d 142638 N.W2d 35500-2144

. . . senta showing of prejudice, the trial court did not erroneoasbrcise its dis
asupplemental pleading setting forth transactions or occurreng onby sua sponte amending the pleadings to apply #wdence before it. Schultz

or events which havéappened since the date of the pleadingTrascher2002 Wi App 4249 Ws. 2d 722640 N.W2d 13Q 00-3182

issj ey The second sentence of sub. (3) refers only to a party against whom a claim is
soughtto be supplemented. Permission granted even .assertecnd is not applicable in deciding under what circumstances a court may prop

thoughthe original pleading is defective in its statement of a claiBy allow an amendment addingintiff to relate back. GrossWoodmans Food
for relief or defense. If the court deemsailvisable that the Market,inc. 2002fvxﬂ App 295259 Vl\)ls.( z)q 1316%5 N.WZﬁ 718 0|181746 Caft
i i “At anystage of the action” in sub. (1) is broad enough to include one week after
adve_rsmartyplt_aad to the supplemental pleading, it shall so Ord%rmotion for summary judgment is granted. For a motion to amend a complaint filed
specifyingthe time therefor aftera motion for summary judgment has been grartexparty seeking to amend
(5) TELEPHONE HEARINGS. Oral agument permitted on Mmustpresent a reason for granting the motion thatificient to overcome the value

. . . . . of the finality ofjudgment. Why the party has not acted soatherlength of time
motionsunder this section may be heasiprescribed in 807.13  gincethe filing of the original complaint, the number and nature of prior amendments,

(1). andthe nature of the proposed amendment are all relevant considerations, as is the

History: Sup. Ct. Orde67 Wis. 2d 585632 (1975)1975 C. 2188up. Ct. Order effect on the defendant. MachAdlison, 2003 WI App 1, 259 Wis. 2d 686656
82 Wis. 2d ix (1978); Sup. Ct. Ordet41 Ws. 2d xiii (1987);1997 a. 1872001 a. N-W.2d766 02-0928 N . »
16; 2005 a. 442 fIf tge(g;gmal pI?atﬂlngf; wtate;1 f||ted v¥|tth|? thtfel_statu%_e of ILmltanor]s :éng thm? contcii:nof_rl}s
Judicial Council Committee’s Note, 1977:Sub. (1) has been amended to allow?! SUP- 13) aré met, the fact that a statute ot imitatons has expired between the niling
aparty to amend pleadings once as a matter of course at any time within 6 mont/{& 1€ st#_mmon}sgnd anl‘lellé'.m afnS tf&e mOI'OSO%’gaVr\T/‘FXd Iszz%g\;’\?aszo dnzgo deny the
thetime the summons ammmplaint are filed or within a time established in a sche 703 ﬁnw %"290 0261_”;%4‘91 VCity of La Crosse, PP S- 3
uling order under s. 802.10. The 6—-month time period has been estahtishecpre pitebei 6 d in the original action. b defend d
vious procedure stating that a party is allowed to amend pleadings onceatlen . DESPitebeing named in the original action, because a defendant was never serve
of course at any time prior to the entryeoscheduling order is no longer applicable'n the original action, that defendant could not have been a party to the original action.
in most cases. The use of a scheduling order is now discretionary under s. 805Ygincluding the defendant in the amended complaint, the plairiifded mew

o . arty, which runs afoul of the relation back provisions of sub. (3). When the statute
Sub.(1) also clarifies that leave of the court may be given at any stage of the acﬁ?ﬂmitations on the claim expired prior to filing the amended claim, the claim was

for amendment of pleadings when justice requires. ) ) time barred. Bartels v Rural Mutual Insurance, Co. 2004 WI App 1885 Ws. 2d
Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02%3) 687 N.w2d 84 03-3393
Seenote following s. 802.02 (1). [Re Ordefesftive July 1, 1978] Thecircuit court erroneously exercised discretion by granting an after-verdict

Judicial Council Note, 1988:Sub. (5) [created] allows oralgaments permitted motionto amend the pleadings to include the pldirgihew claim. There was no
on motions under this section to be heardegphone conference. [Re Ordeeef  expressor implied consent by the defendants tathey issues raised by the claim, and
tive Jan. 1, 1988] the circuit courtdid not properly apply the necessary balancing test when it allowed
Amendmentshould not be allowed 8 years after an accident and 5lyeppsd  theamendment of the pleadings. HesBernandez, 2005 W1 1978 Ws. 2d 283
the running of the statute of limitations. DrehmveRadandt75 Ws. 2d 223249  692N.W.2d 655 03-0327
N.W.2d274(1977). To avoid permitting prisoners to easily avoid the judicial screening requirement
Thetrial court abused its discretion in prohibiting amendment of the pleaniings thatis central to the purpose s. 802.05 (3), prisoners may not amend their initial plead
the 2ndday of trial to plead quantum meruit as an alternative to substantial-perfti}gsas a matter of course under s. 802.09 (1). A prisemenendment of an initial
manceof thecontract. Ti-State Home Improvement Ca.Mansavage77 Ws. 2d  Pleadingis subject to the judicial screening requirement of s. 802.05 (3), and a court
648 253 N.W2d 474(1977). mustreview the proposed amended pleading understitagection before granting
Undersub. (2), a complaint will be treated as amended, even though no amend risoner leave to amend. Lindellbitscher 2005 W1 App 39280 Wis. 2d 159

. \W.2d 396 03-2477
g?;olﬁ?gor\(;\‘qslfezséefé(s\’;ggn,\m\?% Q?S(EJg?g).subnmddaccepted. Goldman v Whenthe plaintif timely named a defendant, who had been a predecessor-compa

. . w . . . ny's employee, and an unknown defendant in a complaint, she did not gstetes

Sub. (3) is identical to FRCP 15 (c). "Changing the paityéludes adding a g5rcompanywho had never employed the nandefiendant, adequate notice that it
defendanivhen the requirements of sub. (3) are met. Stabae 1973 Cadilla®5 oy have to investigate and defend against her claims. Piaritieory that their
Wis. 2d 641291 _N'V_V_Zd 62_6(Ct' App. 1980). X . was sufiicient constructive notice to the successor company to meet the notice
In a products liability action, a new cause of action for punitive damages brougijuirementf sub. (3) failed. Dakir. Marciniak, 2005 WI App 67280 Ws. 2d
afterthe statute of limitations expiredlated back to the date of filing the original 491, 695 N.W2d 867 04-0754
pleading. Wussow v CommerciaMechanisms, In®@7 Ws. 2d 136293 N.w2d 897 Filing a new action is not an alternate way to amend a complaint. A lawsuit may
(1980). bedismissed solely because there is already another action pbatiiregen the same

Whenanaction against an unnamed defendant under s. 807.12 was filed on thegastiesfor the same cause under s. 802.06 (2) (a) 10. A party may not circumvent a
day of the limitation period and amended process naming the defendant was seruéidg it doesnot like in one case by filing a new action unless the second action is
within 60 days after filing, thaction was not barred. Relation back requirements dfasedon claims that could not have been brought in the first acfom Risk Ser
sub.(3) wereinapplicable. Lak vRichardson—-Merrell, Incl00 Ws. 2d 641302  vices, Inc. v. Liebenstein, 2006 WI App £89 Ws. 2d 127 710 N.w2d 175
N.W.2d 483(1981). 04-2163

While the circuit court was correct in holding that it had the power to amenit-a
plaint on its own motion after the presentation of evidence, the court erred in

grantingthe parties the opportunity to present additional evidence on the compl%?z'.l0 Calenqar practice. . (1) APPLI?AﬂON' This section
asamended. State Peterson104 Ws. 2d 616312 N.W2d 784(1981). appliesto all actions and special proceedings except apfas
An amended pleading adding a separate claim byeaei plaintif related back to circuit court; actions seeking the remedy available by certiorari,
to the date of filing the original complaint. Korkow®&eneral Casualty Co. ofigy ihiti . i
consin, 117 Ws. 2d 187344 N.W2d 108(1984). habiaﬁorﬁuds, fmagdatmus, Prog'k;'t'ol?_' and quo vvlarrantc(;i a;tlons
Implied consent under sub. (2) requires that the parties understood that evidéﬂc\év Ich all aetendants are in detault; provisional remeaias;
wasaimed aunpleaded issues. Even after a finding of no implied consent an “int&ctions under s¢9.90and s66.0114and chs48, 54, 102, 108
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227,348 767,778 799and812 and proceedings under cBS1 Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc
t0 882 tion a tardy attorney under these sections. Failure to delineate the reasons for the
) . sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mil
(3) SCHEDULING AND PLANNING. Except in categories of waukeeCounty219 Ws. 2d 1 578 N.W2d 633(1998),96-3281

actionsand special proceedings exempteder sub(1), the cir

cuit court may enter a scheduling order on the coosin motion 802.12  Alternative dispute resolution. (1) DEFINITIONS.

or on the motion of a partyThe order shall be entered after thén this section:

courtconsults with thattorneys for the parties and any unrepre (a) “Binding arbitration” means a dispute resolution process
sentedparty The scheduling order may address any ofdtiew-  thatmeets all of the following conditions:

ing: 1. A neutral 3rd person is given thathority to render a deci
(a) The time to join other parties. sionthat is legally binding.
(b) The time to amend the pleadings. 2. It is used only with the consent of all of the parties.
(c) The time to file motions. 3. The parties present evidence and examine witnesses.
(d) The time to complete discovery 4. A contract or the neutral 3rd person determines the applica

(e) The time, not moréhan 30 days after entry of the order bility of the rules of evidence.
determinethe mode of trial, including a demand for a jury trial and 5, The award is subject to judicial review undef7&8.10and
paymentof fees under 814.61 (4) 788.11
_(f) The limitation, control and scheduling depositions and  (b) “Direct negotiation” means a dispute resolutfmocess
discovery,including the identification and disclosuresenipert  thatinvolves an exchange offefs and countertgrs by the par
witnessesthe limitation of the number of expert witnessesthied ties or a discussion dlie strengths and weaknesses or the merits

exchangeof the names of expert witnesses. of the parties’ positions, without the use of a 3rd person.

(9) The dates for conferences before trial, for a final pretrial (¢) “Early neutral evaluation” means a dispute resolution pro
conferenceand for trial. cessin which a neutral 3rd person evaluates brief written and oral
(h) The appropriateness and timing of summaggment presentationsearly in the litigation and provides an initial
adjudicationunder s802.08 appraisabf the merits of the case with suggestions for conducting
() The advisability of ordering the parties to attempt settldiscoveryand obtaining legal rulings to resolve the case fis ef
mentunder s802.12 ciently as possible. If all of the parties agree, the neutral 3rd per

() The need for adopting special proceduresnianaging SCNMay assist in settlement negotiations. o
potentially difficult or protracted actions that may involve com  (d) “Focus group” means a dispute resolution process in which
plex issues, multiple parties, fidfult legal questions or unusual a panel of citizens selected in a manner agreed upon by all of the

proof problems. partiesreceives abbre\_/iated p_re_sentations ftbmparti_es, delib
(k) Any other matters appropriate to the circumstances of tEatesrenders an advisory opinion about how the dispute should
case,including the matters under syb) (a)to (h). beresolved and discusses the opinion with the parties.

(5) PRETRIAL CONFERENCE. At a pretrial conference, the court  (€) “Mediation” means a dispute resolution process in which
may consider any matter that facilitates the just, speedynaxd & neutral 3rd person, who has no power to impose a decisibn if
pensivedisposition of the action, including the matters under pa@. the parties do not agree to settle the case, helps the peatas
(a)to(h) and sub(3) (a)to (k). At a pretrial conference, the courttnagreement by focusing dhe key issues in a case, exchanging
may consider and take appropriate action with respect to all of f#féormationbetween the parties and exploring options for settle
following: ment.

(a) The formulation and simplification of the issues. ~(f) “Mini-trial” means a dispute resolution process that-con

(b) The elimination of frivolous claims or defenses. sistsof presentations by the parties to a pariglersons selected

() The possibility of obtaining party admissions o stipulagndaumo”zed by all of the parties to negotiate a settlemeheof
tions that will avoid unnecessary proof. disputethat, after the presentations, considers the legal and factual

3 ) o . issuesand attempts to negotiate a settlement. Mini-trials may
~(d) Any pretrial rulings on the admissibility of evidenceincludea neutral advisor with relevant expertise to facilitate the
including limitations on the use of expert testimony unsler processwho may express opinions on the issues.

907.02 i L . . . (g9) “Moderated settlement conference” means a dispute reso
(e) The identification of witnesses, exhibits atahgible |ytion process in which settliement conferences are conducted by

demonstrativeevidence. oneor more neutral 3rgersons who receive brief presentations
(f) The need and schedule for filing and exchanging pretrigy the parties irorder to facilitate settlement negotiations and who
briefs. may render an advisory opinion in aid of negotiation.
(9) The dates for further conferences and for trial. (h) “Nonbinding arbitration’means a dispute resolution pro
(h) The disposition of pending motions. cessin which a neutral 3rd person is given the authority to render

(6) AUTHORITY OF PARTICIPANTS. An attorney for each party @ nonbinding decision as a basis for subsequesgotiation
participatingin any pretrial conference shall have the authority #etweerthe parties after the parties present evidence and examine
enterstipulations and to make admissions regarding all matté¥§nessesinder the rules of evidence agreed to by the parties or
thatthe participants may reasonably anticipate may be discustgierminecby the neutral 3rd person.

The court may require that a party or gaty’s representative be (i) “Settlement alternative” meaasyy of the following: bind
presenbr reasonably available by telephone to consider possilitegy arbitration, direct negotiation, eamgutral evaluation, focus

settlemenbf the dispute. group, mediation, mini—trial, moderated settlement conference,
(7) SancTions. Violations of a scheduling or pretrial orgge  nonbindingarbitration, summary jury trial.
subjectto ss.802.05 804.12and805.03 () “Summary jury trial” means a dispute resolution process

History: Sup. Ct. Orde67 Ws. 2d 585634 (1975)1975 c. 218Sup. Ct. Order  thatmeets all of the following conditions:
82 Wis. 2d ix (1978)1979 c. 3%.92 (4) 1979 c. 89177, 1981 c. 2891985 a. 29 . . .
5.3202 (23) SUp. Ct. OrderL41 Ws. 2d xiii (1987);1093 a. 486Sup. Ct. Order No. 1. Attorneys make abbreviated presentations to a small jury
95-04 191 Wis. 2d xxi (1995)1999 a. 15%.672 2001 a. 3G.108 2005 a. 387 selected from the regular jury list.

Thetrial court properly granted default judgment against a party failing to appear ; : ; ;
ata scheduling conference, ibhe damage amount was not supported by the record. , 2. A JUdge, prgsldes over the sumrrlary jury trial and eeter
Gaertnen. 880 Corp131 Wis. 2d 492389 N.W2d 59(Ct. App. 1986). minesthe applicability of the rules of evidence.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20227
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20348
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20767
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20778
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20799
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20812
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20851
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20882
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/814.61(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.08
https://docs.legis.wisconsin.gov/document/statutes/2005/802.12
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(5)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(5)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/802.10(3)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/907.02
https://docs.legis.wisconsin.gov/document/statutes/2005/802.05
https://docs.legis.wisconsin.gov/document/statutes/2005/804.12
https://docs.legis.wisconsin.gov/document/statutes/2005/805.03
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/89
https://docs.legis.wisconsin.gov/document/acts/1979/177
https://docs.legis.wisconsin.gov/document/acts/1981/289
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%203202
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/sco/95-04
https://docs.legis.wisconsin.gov/document/acts/1999/150
https://docs.legis.wisconsin.gov/document/acts/1999/150,%20s.%20672
https://docs.legis.wisconsin.gov/document/acts/2001/30
https://docs.legis.wisconsin.gov/document/acts/2001/30,%20s.%20108
https://docs.legis.wisconsin.gov/document/acts/2005/387
https://docs.legis.wisconsin.gov/document/courts/131%20Wis.%202d%20492
https://docs.legis.wisconsin.gov/document/courts/389%20N.W.2d%2059
https://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/578%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/courts/96-3281
https://docs.legis.wisconsin.gov/document/statutes/2005/788.10
https://docs.legis.wisconsin.gov/document/statutes/2005/788.11

11 Updated 05-06Wis. Stats. DatabasdPLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.12

3. The parties may discuss the jgrgdvisory verdict with the 1. Custody and physical placement undé&163.41, 767.805

jury. (4), 767.863 (3)or 767.89 (3)
4. The jurys assessment of the case may be usedhbse 2. Msitation rights under §.67.43

guentnegotiations. 3. Child support under §67.511 767.805 (4)767.863 (3)
(2) (@) A judge maywith or without a motion having beenor 767.89 (3)

filed, upon determining that an action or proceeding iapro 4. Modification of subd.l., 2. or 3. unders. 767.4510r

priate one in which to invoke a settlement alternative, order th&7.59

partiesto select a settlemen_t alternative as a means to attempfe) The court mayot confirm the arbitratés award under par
settlement.An order under this paragraph nieglude a require  (d) and incorporate the award into jaelgment or postjudgment
mentthat the parties participate personally in the settlement altafodificationorder unless all of the following apply:

native. Any party aggrieved by an order under this paragraph shall 1 The arbitratois award sets forth detailed findings of fact.
be afforded a hearing to show cause why the order should be 5 o o irator certifies that all applicable statutory reguire
vacatedor modified. Unless all of the parties consent, an ord entshave been satisfied

under this paragraph shall not delay the setting of the trial date; : .
discovery proceedings, trial or other matters addressed in the > 1he court finds that custody and physical placement have

schedulingorder or conference. €en determined in themanner required under s867.405

(b) The parties shall inform thjadge of the settlement altefna 767440¥32?:Z)?1Zt.?ii1ds that visitation rights have been determined
tive they selecand the person they select to provide the settlement, * :
alternative. If the parties cannot agree on a settleratietnative, mtthe manner req_wred undgr $6.7.405 767.407and767.4_3 .
thejudge shall specify the least costly settlement alternative that O 1he court findshat child support has been determined in
the judge believes is likely to bring the parties together in setti@® manner required under’%7.5110r767.89
ment,except that unless all of the parties consent, the judge may4) ApmissiBiLITY. Except for bindingarbitration, all settle
notorder the parties to attempt settlement through binding arbitfaéntalternativesare compromise negotiations for purposes of s.
tion, nonbinding arbitrationr summary jury trial or through more 904.08and mediation for purposes 0f%4.085
thanone ofthe following: binding arbitration, early neutral evalu 'géséog’:zo%%péatl-lgdz%fs'\“m‘l?? 180 Ws. 2d xv;1995 a. 2251997 a. 191
ation, focus group, mediation, mini-trial, moderated settlement;ygiciai Council Note, 1993:This section provides express statutory authority for

conferencenonbinding arbitration, summary jury trial. judgesto order that litigants attempt settlement through any of several defined pro
. . ses.The parties may choose the type of processehace providerand the man
(c) If the parties cannot agree on a person to provide the _Seﬁgof compensating the service provident the judge may determine these issues
mentalternative, the judge may appoint any person who the judgse parties do not agree. B _ o
believeshas the ability and skills necessary to bring the partiessubsectior(2) (b) prohibits the judge from requiring the parties to submit to-bind
t therin settlement Ing arbitration without their consent; this restriction preserves the right of trial by jury
oge . Nor may thgudgeorder nonbinding arbitration, summary jury trial or multiple facili

(d) If the parties cannot agree regarding the payment of-a pigedprocesses without consent of all parties; these restrictions allow the parties to

; : : f optout of the typically more costly settlement alternatives.
vider of a settlement alternative, the jucgeall direct that the par Lawyershave a duty to their clients and society to provide cotetife service.

ties pay the reasonable fees and expenses of the provider ofttitate Bar encourages lawyers to provide volunteer service as mediators, arbitra
settlementlternative. The judgeay order the parties to pay intotorsand members of settlement panels.

i emirft Subsection (3}etsforth several special considerations for family actions. Even
anescrow account an amount estimated to ke to pay the whenthe parties consent to binding arbitration, the court retains the responsibility of

reasonabldees and expenses of the provider of the settlemeREuringthat the arbitration award in custogjacement, visitation and support mat
alternative. tersconforms to the applicable lawhe court is not bound to confirm the arbitrator

. . award. Ratherit must review the arbitrat@ decision in lighof the best interest of
(3) ACTIONS AFFECTING THE FAMILY. In actions d&cting the  the child. Iffollowing this review the court finds that the arbitration process and its

family under ch767, all of the following apply: outcomesatisfy the requirements of all applicable statutes, the court may adopt the
. . decisionas its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supel993). Reasons
(a) All settlement alternatives are available except focuys deviating from child support guidelines must be in writing or made pahieof

group, mini—trial and summary jury trial. record.

. . . The Judicial Council has petitioned the Supreme Court to conduct a review and
(b) If a guardian ad litem has been appointed, he or she Sg@émjationof this rule after it has been irfedt for three years.

bea party to any settlement alternative regarding cusfudst Whenmultiple plaintifs had similar claims against a single defendant, itveas

cal placement, visitation rights, support or other interesthef appropriateto conduct a test case then grant summary judgment, based on the test
d case results, to the plaififwho were not part of the test case. Leverenéd-8
ward. Corp.193 Ws. 2d 317532 N.W2d 735(1995).

(c) If the parties agree to binding arbitration, the court shall,This section does not authorize a trial court to require resolution of an action, nor
: : f doesit require any party to abandon a legal position or to settle a case.. Gogent,
subjectto ss.788.10and788.11 confirm the arbitratds award 501\ App 246,248 Ws. 2d 99635 N'W2d 667 01-0007
and incorporatethe award into the judgment or postjudgment sub.(3) (c) cannot limit a circuit coustpower to consider the equity of agreements

modificationorder with respect to all of the following: in confirming an arbitrated property division. Howewvercuit courts must give
L greaterdeference to an arbiteraward of a property division under sub. (3) (c) than
1. Property division under $67.61 theywould to other types of agreements. FranKeranke, 2004 WI 868 Wis. 2d
2. Maintenance under 867.56 360 674 N.wd 837 01-3316

Wisconsin'sNew Court-Ordered ADR Law: Why It Is Needed andPiggential
3. Attorney fees under 867.241 for Success. \&inziel. 78 MLR 583.

4. Postjudgment orders modifying maintenance under égg(;{ggtel\rle%l?\z)ﬂt?e6%%s.olut|on iVisconsin: A Court Referral System. Noonan

767.59 Hanging Up the Gloves of Confrontation2rnEnbaum. V. Law Aug. 1994.
(d) The parties, including any guardian ad litem for their child, ResolvingConflicts Outside Wéconsin Courtrooms. Soeka & Fullin. isM.aw
may agree to resolve any of the followirggues through binding Aug. 1994,

J . Think Like a Negotiator: Eéctively Mediating Client Disputes. Frankel & Mitby
arbitration: Wis. Law Dec. 2003.
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