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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI development employee.

LIFE 940.208 Battery to certain employees of counties, cities, villages, or towns.
940.01 First-degree intentional homicide. 940.21 Mayhem. )
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.235 Strangulation and sfafcation. ) .
940.06 Second-degree reckless homicide. 940.24  Injury by negligent handling of dangerous weapon, explosives or fire.
940.07 Homicide resulting from negligent control of vicious animal. 940.25 Injury by intoxicated use of a vehicle.
940.08 Homicideby negligent handling of dangerous weamplosives or fire. 940.285 Abuse of individuals atrisk.
940.09 Homicideby intoxicated use of vehicle or firearm. 940.29  Abuse of residents of penal facilities.

940.291 Law enforcement diter; failure to render aid.
940.295 Abuse and neglect of patients and residents.
940.30 False imprisonment.

940.302 Human traficking.

940.305 Taking hostages.

940.31 Kidnapping.

940.32  Stalking.

940.10 Homicide by negligent operation of vehicle.
940.11 Mutilating or hiding a corpse.

940.12 Assisting suicide.

940.13 Abortion exception.

940.15 Abortion.

940.16 Partial-birth abortion.

SUBCHAPTER I 940.34 Duty to aid victim or report crime.
~BODILY SECURITY 940.41 Definitions.
940.19 Battery; substantial battery; aggravated battery 940.42 Intimidation of witnesses; misdemeanor
940.195 Battery to an unborn child; substantial battery to an unborn child;-2agg/@40.43 Intimidation of witnesses; felony
vated battery to an unborn child. 940.44 Intimidation of victims; misdemeanor
940.20 Battery: special circumstances. 940.45 Intimidation of victims; felony
940.201 Battery or threat to witnesses. 940.46 Attempt prosecuted as completed act.
940.203 Battery or threat to judge. 940.47 Court orders.
940.205 Battery or threat to department of revenue employee. 940.48 Violation of court orders.

940.207 Batteryor threat to department of commerce or department of workfor@10.49 Pretrial release.

Cross Refeence: See definitions in €39.22 (3) BurDEN OF PROOF. Whenthe existence of anfamative

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included [ : ;
offenses. The sections affected had mviously passed the senate as 198@nate defenseunder sub(2) has been placed in issue by the triat evi

Bill 191, which was pepared by the Judicial Counciland contained explanatory ~dence,the state must prove beyond a reasonable doubt that the
notes. These notes have been inserted following the sections affected and ar fgcts constituting the defense did not exist in order to sustain a
credited to SB 191 as “Bill 191-S". - .
finding of guilt under sub(1).
History: 1987 a. 3991997 a. 295
SUBCHAPTERI Judicial Council Note, 1988: First-degree intentional homicide is analogous to

the prior offense of first-degree murdeBub. (2) formerly containeainarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower

LIFE definition has been eliminateidh the interest of uniformity Section 939.23 now
definesthe intent referred to.
940.01 First-degree intentional homicide. The afirmative defenses specified in sy@) were formerly treated in s. 940.05.

: ; This caused confusion because tisegmed to be elements of manslaughter rather
(1) OFrFeENsEs.(a) Except as provided in syB), whoever causes than defenses tdirst-degree murder Sub. (2) specifies only thosefiahative

thedeath of another human being with intent to kill that person @fensesvhich mitigate an intentional homicideom first to 2nd degree. Other
anotheris guilty of a Class A felony affirmative defenses are a defense to 2nd-degree intentional homicide also, such as

(b) Except as provideih sub.(2), whoever causes the deattgglf—defensd,e., when both beliefs specified in sub. (2) (b) are reasonSkletion

. L . . . 9.48.
of an unborn child with intent to kill that unborn child, kill the Theprosecution is required to prove only that the deferslantswvere a substan

wqmanwho is pregnant with that unborn child or kill another igal factor in the victims death; not the sole cause. StatBlack, 170 Ws. 2d 676
guilty of a Clas# felony. 489N.W.2d 715(Ct. App. 1992).
(2) MITIGATING CIRCUMSTANCES. The following are dirma- The trial court must apply an objective reasonable viéwthe evidence test to

. : . . . L eterminewhether under sub. (3)mitigating dirmative defense “has been placed
tive defenses to prosecution under this section which mitigate [iisue” before submitting thesue to the jutyIn Interest of Shawn B. K73 Wis.

offenseto 2nd-degree intentional homicide unde®40.05 2d 343 497 N.W2d 141(Ct. App. 1992).

(8) Adequate provocation. Death was caused under the influ, Rt e e e erence with e o her per -
enceof adequate provocation as defined i839.44 son. State vCamachol76 Ws. 2d 860501 N.W2d 380(1993). P

(b) Unnecessary defensive force. Deathwas caused because Sub.(1) (a) cannot be applieajainst a mother for actions taken against a fetus
the actor believed he or she or another was in imminent dangey_\/@fe pregnant as the applicable definition of human being under s. 939.22 (16) is

; ted to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
deathor great bOdIIy harm and that the force used was neces xcludes from its application actions bpragnant woman. State®eborah J.Z.

to defend the endangered person, if either belief was unreasgigwis. 2d 468596 N.w2d 490(Ct. App. 1999)96-2797
able. Barring psychiatric or psychological opinion testimony on the deferslaapac

(c) Prevention of felony. Death was caused because the actby to form an intent to kill is constitutional. HaasAbrahamson910 F 2d 384
\ y . . 990)citing Steele vState 97 Ws. 2d 72294 N.W2d 2(1980).
be.hevedthat the force use.d was necessa,ry !n the exermse of privilege for excusable homicide by accident or misfortune is incorporated in s.
privilegeto prevent or terminate the commissadra felony if that  939.45(6). Accident is a defense that negatives intent. If a person kills another by
belief was unreasonable. accide(?t,the kiIIin%Ico(slld tTtOt lr11ave k?jeefn igter;tional. 'tAccidegtfmust b(\EN?‘lisprt?‘lVEdt .
. . . . yonda reasonable doubt when a defendant raises it as a defense. en the state
(d) Coercion; necessity. Death was caused in the exercise (g'eovesintent to kill beyond a reasonable doubt, it necessarily disproves accident.

a privilege under ©£39.45 (1) Statev. Watkins, 2002 W1 101255 Wis. 2d 265647 N.W2d 244 00-0064
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A defendant may demonstrate that he or she was acting lavafuibcessargle  binedwith the controlled substance or controlled substance ana
mentof an accident defense, by showing that he or she was aciegful self- wg
J00.

defense.Although intentionally pointing a firearm at another constitutes a violati :

of 5. 941.20, under 839.48 (1) a person is privileged to point a gun at another persontiistory: 1987 a. 339399 1995 a. 4481997 a. 2951999 a. 572001 a. 109
in self-defense if the person reasonably believes that the threat of force is necessé\\l?dlcIal Council Note, 1988]As to sub. (1)] First-degree reckless homicide is
to prevent or terminate what he or she reasonably believes to be an unlawfut intefi@plogouso the prior dense of 2nd-degree murdeFhe concept of “conduct evinc
ence. State vWatkins, 2002 W1 101255 Ws. 2d 265647 N.W2d 244 00-0064 inga depraved mind, regar_dless of_ human life” has_ beerﬁlmmb_n_e for modern_

A defendant seeking a jury instruction on perfect self-defense togeafdirst— juriesto comprehend. dravoid the mlstakgn connotation that a clinical men}ald|sor
degreeintentional homicide must satisfy an objective threshold showing that he @'is involved, the dénsehas been recodified as aggravated reckless homicide. The
shereasonably believed that he or shé was preventing or terminating an unlajgyisionclarifies that a subjective mental state, i.e., criminal recklessnesguised
interferencewith his or her person andasonably believed that the force used wator liability. See s. 939.24. The aggravating element, i.e., circumstances which show
necessaryo prevent imminent death or great bodily harm. A deferstssking a jury utterdisregard for human life, istended to COdIfy]IﬂdlClal interpretations of “con
instructionon unnecessary defensive force under sub. (2) (b) to gechfirst—  ductevincing a depraved mind, regardless of life”. Stafofan,44 Ws. 2d 68
degredntentional homicide is not required to satisfy the objedtiveshold. State (1969);State vWeso,60 Wis. 2d 404(1973).

v. Head, 2002 WI 9255 Wis. 2d 194648 N.W2d 413 99-3071 Under prior law adequate provocation mitigated 2nd-degree murder te man

A defendant who claims self-defense to agharffirst-degree intentional homi  slaughter. State vHoyt, 21 Wis. 2d 284(1964). Under this revisiothe analogs of
cidemay use evidence of a victisviolent character and past acts of violence to shoffiosecrimes, i.e., first-degree reckless and 2nd-degree intentional honseide,
asatisfactory factual basis that he or she actually believed he or she was in immiHtg$ame penalty; thus mitigation is impossible. Evidence of provocation will usually
dangerof death or great bodily harm and actually belietret the force used was beadmissible irprosecutions for crimes requiring criminal recklessness, however
necessaryo defend himself or herself, even if both beliefs were unreasonable. Sf@éelevant to the reasonableness of the risk (and, in prosecutions under this section,
v. Head, 2002 WI 9®255 Ws. 2d 194648 N.W2d 413 99-3071 whetherthe circumstances show utter disregard for human life). Since provocation

The common law “year-and-a—day rule” that no homicide is committed unless tigdntegrated into the calculus of recklessness, it is notfiamafive defense thereto
victim dies within a year and a day after the injury is inflicteabisogated, with pro andthe burdens of production and persuasion stateddd0.01 (3) are inapplicable.
spectiveapplication only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d [Bil 191_5_] . .

381, 01-3063 Possessionf a controlled substance is not a lesser incluffedse of sub. (2) (a).

Importanceof clarity in law of homicide: TheMisconsin revision. Dickeyschultz ~ Statev. Clemons164 Ws. 2d 506476 N.W2d 283(Ct. App. 1991). )
& Fullin. 1989 WLR 1323 (1989). Generally expert evidence of personality dysfunction is irrelevant to the issue of

Satev. Camacho: The Judicial Creation of an Objective Element tisadnsin’s intent,although it might be admissible very limited circumstances. StateMor-
Law of Imperfect Self-defense Homicide. Leis#895 WLR 742. gan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995)93-2611
Utter disregard for human life is an objective standard of what a reasonable person

. . in the defendard’ position is presumed to have known and is proved through an
940.02 First-degree reckless homicide. (1) Whoever examinationof the acts that caused death and the totalithetircumstances sur

recklesslycauses the death of another hurbeimg under circum az%g‘iiggthzel‘;ol”d““- State gdmunds29 Ws. 2d 67598 N.W2d 290(Ct. App.
stancesvhich show utter disregard for human life is guilty of & Thecommon law “year-and-a-day rule” that no homicide is committed unless the

ClassB felony. victim dies within a year and a day after the injury is inflicteahisogated, with pro

ectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d
(Im) Whoeverrecklessly causes the death of an unborn ch@@l 01_3%%3 y 2 9

undercircumstances that show utter disregard for the life of thatmportanceof clarity in law of homicide: TheMisconsin revision. Dickeyschultz
unbornchild, the woman who is pregnant withat unborn child & Fullin. 1989 WLR 1323 (1989).
or another is guilty of a Class B felany

(2) Whoever causes the death of another human being ungiap:03 Felony murder. Whoever causes thiath of another
tmanbeing while committing or attempting to commit a crime

any of the following circumstances is guilty of a Class C felony o e 'in” s 940,19 940.195 940.2 940.201 940.203

(a) By manufacture, dlstrlbuthn or dell_venpl violation of s. 940.225(1) or (2) (a) 940.30 940.31,943.02 943.10 (2)943.23
961.41 of a controlled substance included in schedule | or Il und@rg), or943.32 (2)may be imprisoned for not more than 15 years
ch.961, of a controlled substance analogiafontrolled substance j‘excess of the maximum term of imprisonment provided by law
includedin schedule I or Il under cB61 or of ketamine ofluni-  for that crime or attempt.
trazepamif another human being uses the controlled substance Qlistory: 1987 a. 3992001 a. 1092005 a. 313
controlledsubstance analog adés as a result of that use. This Judicial Council Note, 1988:The prior felony murder statute (s. 940.02 (4}
paragraphapplies: not allow enhanced punishment for homicides caused in the commission of a Class

. . . B felony. State vGordon,111 Wis. 2d 133330 N.W2d 564(1983). The revised
1. Whether the human being dies as a result of using the caatute eliminates the “natural and probable consequence” limitation and limits the

trolled substance or controlled substance ana|og by its@lftbr offenseto homicides caused in the commission of or attempoamit armed rob
bery,armed buglary, arson, first-degree sexual assault or 2nd—degree sexual assault

any compound, mixture, diluent or other substamieed or corn by use or threat of force or violenc&he revised penalty clause allows imposition

binedwith the controlled substance or controlled substance améup to 20 years’ imprisonment more than that prescribed for the underlying felony
Iog Prosecutiorand punishment for both fehses remain barred by double jeopardy

: Statev. Carlson5 Wis. 2d 59593 N.W2d 355(1958). [Bill 191-S]

2. Whether or not the controlled substance or controlled subto prove that the defendant caused the death, the state need only prove that the
stanceanalog is mixed or combined wietmy compound, mixture, defendant'sconduct wasa substantial factor The phrase “while committing or

: . : attemptingto commit” encompasses the immediate flight ftbmfelony A defend
diluentor other substance after the violatiorscd61.41occurs. ant may be convicted if another person, including an intefedealy victim, fires the

3. To any distribution or delivery described in this paragraphi,tg!shot-l g;atv\?-\%m%%% Y\\IISW 223 éégi(slls;% g-WZ(?Stg?(CéhAppb 12%1%, VSVtate
H : : H H H . Rivera, S. . an ate amber: S.
regardlesof whether the distribution or delivery is made directf; 31821 5'\ \Wad 531(Ct. App. 1994).
to the human being who dies. If possession of the controlled sulttemptedtelony murder does not exist. Attempt requires intenttaedrime of
stanceincluded in schedule | or Il under @61, of the controlled felony murder is complete without specific intent. StatBnggs,218 Ws. 2d 61

; 579 N.W2d 783(Ct. App. 1998)97-1558
substancenalog of the controlled _SUbStance_ 'ndUdesur_'EdUIe Oimen affirms that felony murdeliability exists if a defendant is a party to one of
| or Il under ch961 or of theketamine or flunitrazepam is trans thelisted felonies and a death results. Staté&rawczyk, 2003 WI App 6259 Wis.

ferredmore than once prior to the death as described in this pé\@“?’f 657 N.w2d 77 02-0156
he common law “year—and—a—day rule” that no homicide is committed unless the

graph,each person who distributes or qe”\/_efs f[he Contm”ed SURtim dies within a year and a day after the injury is inflicteabisgated, with pro
stanceor controlled substance analog in violation d&1.41is  spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d

i i 381, 01-3063
gunty under this paragraph. For purposes of calculating initial confinement, felony murder is a stand—alone

(b) By administering oassisting in administering a controlledunclassifieccrime, not a penalty enhanceStatev. Mason, 2004 WI App 17&76
substancéncluded in schedule | or Il under @61, a controlled Wis. 2d 434687 N.W2d 526 03-2693
substancenalog of a controlled substance included in schedule )
I or Il of ch.961 or ketamine or flunitrazepam, without lawful940-04 Abortion. (1) Any person, other than the mother
authorityto do so, to another humaeing and that human beingWhO intentionally destroys the life of an unborn child is guilty of
diesas a result of the use of the substance. This paragraph apfifgi@ss H felony .
whetherthe human being dies as a result of using the controlled(2) Any person, other than the motheho does either of the
substanceor controlled substance analog by itself or with anfpllowing is guilty of a Class E felony:
compound, mixture, diluent or other substance mixedoon (a) Intentionally destroys the life of an unborn quick child; or
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(b) Causes the death of the mother by an act done with intepécifiedin s.940.01 (2)did not exist as required by310.01 (3)

to destroy the life of an unborn childt is unnecessary to prove or

thatthe fetus was alive when the act so causing the notheath () The state concedes that it is unable to prove beyond a rea

wascommitted. sonabledoubtthat the mitigating circumstances specified in s.
(3) Any pregnant woman who intentionally destroys the 1if@40.01(2) did not exist. By chaging under this section, the state

of her unborn child or who consents to such destruction by anotbeconcedes.

may be fined not more than $200 or imprisoned not more than 6(2h) In prosecutions under su2g), it is suficient to allege

months or both. andprove that the defendant caused the death of an unborn child
(4) Any pregnant woman who intentionally destroys the lif@ith intent to kill that unborn child, kill the woman who is preg

of her unbormuick child or who consents to such destruction hyant with that unborn child or kill another

anotheris guilty of a Class | felony _ ~ (3) Themitigatingcircumstances specified in%0.01 (2)are
(5) This section does not apply to a therapeutic abortiaibt defenses to prosecution for thigenfse.

which: History: 1987 a. 3991997 a. 295
(a) Is performed by a physician; and Judicial Council Note, 1988:Second-degree intentional homicide is analogous

7 ; . to the prior ofense of manslaughteiThe penalty is increased and the elements clari
(b) Is necessaryr is advised by 2 other physicians as necetied in order to encourage clging under this section in appropriate cases.
sary,to save the life of the mother; and Adequateprovocation, unnecessary defensive force, prevention of fetoey
. . . cion and necessifyhich are dfrmative defenses to first-degree intentional hemi
(c) Unless an emgency prevents, is performéua licensed  cidebut not this dense, mitigate that fefnse to this. When thisfehse is chayed,
maternltyhospltal. the states inability to disprove their existence is conceded. Their existence need not,

. . “ - . owever,be pleaded or proved by the state in order to sustain a finding of guilty
(6) In this section “unborn child” means a human bemg frort'1]Whenfirst—degree intentional homicide is ched, this lesser fense must be sub

thetime of conception until it is born alive. mitted upon request if the evidence, reasonably viewed, could support théijuky’
History: 2001 a. 109 ing that the state has not borne its burden of persuasion under s. 940 8@y
Aborting a child against a fatharwishes does not constitute intentional inflictionFelton, 110 Ws. 2d 465508 (1983). [Bill 191-S]

of emotionaldistress. Przybyla WPrzybyla,87 Ws. 2d 441275 N.W2d 112 (Ct. Theprosecution is required to prove only that the defenslaotswvere a substan

App. 1978). tial factor in the victims death; not the sole cause. StatBlack,170 Ws. 2d 676

Sub.(2) (a) proscribes feticide. It does mpiply to consensual abortions. It was489N.W.2d 715(Ct. App. 1992). o )
notimpliedly repealed by the adoption of s. 940.15 in responBede. Wade. State ~ Thecommon law “year—and-a—day rule” that no homicide is committed unless the
v. Black, 188 Wis. 2d 639526 N.W2d 132(1994). victim dies within a year and a day after the injury is inflicteabiogated, with pro

The common law “year—and-a—day rule” that no homicide is committed unless tigectiveapplication only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d
victim dies within a year and a day after the injury is inflicteabigated, with pro 381, 01-3063
spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d Importanceof clarity in law of homicide: Th&isconsin revision. Dickeyschultz
381, 01-3063 & Fullin. 1989 WLR 1323 (1989).

This section is cited as similar to @Xas statute that was held to violate the due

roces<lause of the 14th amendment, which protects againsizstioe the right [
Po privacy including a womars qualified right topterminathger pregnancyRoegv 940.06 Second—degree reckless homicide. . (1) Wh_O-
Wade 410 U.S. 13(1973). everrecklessly causes the death of another humeamy is guilty

Thestate may prohibit first trimester abortions by nonphysicians. Connecticutof a Class D felony
Menillo, 423 U.S. 91975). h Kless he death of b hild i

The viability of an unborn child is discussed. Colauttranklin,439 U.S. 379 (2) Whoeverreckless y causes the death of an unborn child is
(1979). guilty of a Class D felony

Povertyis not a constitutionally suspect classification. Encouraging childbirth History: 1987 a. 3991997 a. 2952001 a. 109
exceptin the mostirgent circumstances is rationally related to the legitimate gevern judicial Council Note, 1988:Second-degree reckless homicide is analogous to
mentalobjective of protecting potential lifeHarris v McRae 448 U.S. 2971980).  the prior offense of homicide by reckless conduct. The revised statute cteguiyes

Abortion issues are discussed. AkranAkron Center for Reproductive Health, proof of a subjective mental state, i.e., criminatklessness. See s. 939.24 and the
462 U.S. 41§1983); Planned Parenthood AssnAshcroft,462 U.S. 47q1983); NOTE thereto. [Bill 191-S]
Simopoulasy. Virginia, 462 U.S. 5061983). Second-degreeckless homicide is not a lesser includddrafe of homicide by

Theessential holding dRoe v. Wade allowing abortion is upheldut various state intoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392576 N.w2d
restrictions on abortion are permissible. Planned Parenth@ambey505 U.S. 833  912(1998),96-2830
120L. Ed. 2d 6741992). ~ Thecommon law “year-and—a—day rule” that no homicide is committed unless the

Wisconsin'sabortion statute, 940.04, Stats. 1969, is unconstitutional as applied/tefim dies within a year and a day after the injury is inflicteahimgated, with pro
the abortion of an embryo that has not quickened. BabbMcZann310 F Supp.  SPectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d
293(1970). 381, 01-3063

WhenU.S. supreme court decisions clearly madscahsins antiabortion statute  Importanceof clarity in law of homicide: Th@sconsin revision. Dickeyschultz
unenforceablethe issue in a physicianaction for injunctive relief against enforce & Fullin. 1989 WLR 1323 (1989).
mentbecame mooted, and it no longer presented a case or controversy over which

the court could have jurisdiction. Larkin McCann,368 F Supp. 13521974). F i H
Stath requlation O e M Pp. 13521974) 940.07 Homicide resulting from negligent control of
vicious animal. Whoever knowing the vicious propensities of
any animal intentionally allows it to go at &g or keeps it without
(_%qjinarycare, if such animal, while st lage or not confined,
ills any human being who has taken all phecautions which the

940.05 Second-degree intentional homicide.
(1) Whoevercauses the death of another human being with int

to kill that person or another is guilty of a Class B felony if: : ; X ; : ;
. . circumstancesnay permit toavoid such animal, is guilty of a
(@) In prosecutions under 940.0] the state fails to prove ClassG felony

beyond a reasonable doubt that the mitigatidgcumstances o 1977°c. 1732001 a. 109

specifiedin s.940.01 (2)did not exist as required by®10.01 (3) Thecommon law “year-and-a-day rule” that no homicide is committed unless the
or victim dies within a year and a day after the injury is inflicteabi®ogated, with pro

. spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d
(b) The state concedes that it is unable to prove beyond a r: 01_3%%3 y

sonabledoubtthat the mitigating circumstances specified in s.
940.01(2) did not exist. By chaing under this section, the state940.08 Homicide by negligent handling of dangerous
so concedes. weapon, explosives or fire. (1) Whoever causes the death of
(2) In prosecutions under sufd), it is suficient to allege and anotherhuman being by the negligent operation or handling of a
provethat the defendant caused the death of another human belaggerousveapon, explosives or fire is guilty of a Class G felony
with intent to kill that person or another (2) Whoevercauses the death of an unborn chijche negli
(2g) Whoevercauses the death of an unborn child with interfentoperation or handling of a dangerous weapon, explosives or
to kill that unborn child, kill the woman who is pregnant with thdire is guilty of a Class G felony
unbornchild or kill another is guilty of a Class B felony if: History: 1977 c. 1731985 a. 2931987 a. 3991997 a. 2952001 a. 109

. f Judicial Council Note, 1988:The definition of the dénse is broadened to include
(a) In prosecutions under 840.0] the state fails to prove highly negligent handling of fire, explosives and dangerous weapons in addition to

beyond a reasonable doubt that the mitigatiaigcumstances firearm, aigun, knife or bow and arrowSee s. 939.22 (10). [Bill 191-S]
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Thecommon law “year-and-a-day rule” that no homicide is committed unless the (¢) Causes the deatiian unborn child by the operation or han
victim dies within a year and a day after the injury is inflicteabiogated, with pro : . . . 2 . X
spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d dling of a firearm or agunwhile under the influence of an intexi

381, 01-3063 cant.
o ) ) . . (cm) Causes the death of an unborn child by the operation
940.09 Homicide by intoxicated use of vehicle or fire - handling of a firearm or ajun while the person has a detectable

arm. (1) Any person who does any of the following may b@mountof a restricted controlled substance in his or her blood.

penalizedas provided in sulf1c): _ _ (d) Causes the death of an unborn child by the operaticaror

(a) Causes the death of another by the operation or handlfigg of a firearm or aun while the person has an alcobot
of a vehicle while under the influence of an intoxicant. centrationof 0.08 or more.

(am) Causes the death of another by the operation or handllnqlm) (a) A person may be chged with and a prosecutor may
of a vehicle while the person has a detectaieount of a proceeduponan information based upon a violation of any eom
restrictedcontrolled substance in his or her blood. binationof sub.(1) (a) (am), or (b); any combination of sulf1)

(b) Causes the death of another by the operation or handl{ay (am), or (bm); any combination of sul§l) (c), (cm), or (d);
of avehicle while the person has a prohibited alcohol concentemy combination of sul(l1) (c), (cm), or (e); any combination of

tion, as defined in $340.01 (46m) sub.(1g) (a) (am), or (b) or; any combination o$ub.(1g) (c)
(om) Causes the death of another by the operatiorcofra  (cm), or(d) for acts arising out of the same incidenbocurrence.

mercialmotor vehicle while the person has an alcawsicentra (b) If a person is chged in an information with any of the

tion of 0.04 or more but less than 0.08. combinationsof crimes referred to in pgg), the crimes shall be

(c) Causes the deatian unborn child by the operation or hanjoinedunder s971.12 If the person is found guiltyf more than
dling of a vehicle while under the influence of an intoxicant. oneof the crimes sehaged for acts arising out of the same 4inci

(cm) Causes the death of an unborn child by the operationdentor occurrence, there shall be a single convictiopimposes
handlingof a vehicle while the person has a detectable amountfsentencing and for purposes of counting convictions usider
arestricted controlled substance in his or her blood. 23.33(13) (b) 2.and3., unders.30.80 (6) (a) 2and3., under s.

(d) Causes the death of an unborn child by the operatioaror 543:307(1) or under s350.11 (3) (@) 2and3. Subsectioifl) (a)
dling of a vehicle while the persdras a prohibited alcohol con (&M) (b), (bm), (), (cm), (d), and(e) each require proof of a fact
centration, as defined in 340.01 (46m) for conviction which the others do not require, and $idp) (a)

(e) Causes the death of an unborn child by the operation éfl m) (b), (¢), (cm), and(d) each require proof of a fact for convic

" X ) oh which the others do not require.
commercialmotor vehicle while th@erson has an alcohol con . . .
centrationof 0.04 or more but less than 0.08. (2) (@) In any action under this section, the defendant has a

. . . defenséf he or she provesy a preponderance of the evidence that
sut()l((::L)) i(sa) Ef(c%?taaélg's;'ge](glgnpab)' aperson who violates the death would have occurred even if he or she had been exercis
: guilty . y . ing due care and he or she had not been under the influence of an

_ (b) A person who violates sufi) is guilty of a Class C felony jnioxicant, did not have a detectable amount of a restricted con
if the person has one or more prior convictions, suspensionsygified substance in hier her blood, or did not have an alcohol
revocationsas counted under 843.307 (2) concentratiordescribed under sufl) (b), (om), (d) or (e) or (1g)

(1d) (a) 1. Except as provided subd.2,, if the person who (b) or (d).
committedan ofense under sulfl) (a) (am), (b), (c), (cm), or(d) (b) In any action under sutl) (am)or (cm) or (1g) (am)or

has2 or more prior convictions, suspensions, or revocationgm)that is basedn the defendant allegedly having a detectable
countingconvictions under sulfl) and s940.25in the persois 3 mauntof methamphetamine or gamma-hydroxybutyric acid or
lifetime, plus other convictions, suspensions, or revocatioggis—g—tetrahydrocannabiniol his or her blood, the defendant
countedunder $343.307 (1)the procedure under313.301shall 545 defense if he or she proves by a preponderance of the evi
befollowed if the court enters an order regarding operating-prijecethat at the time of thiacident or occurrence he or she had
legerestriction or enters an order regarding immobilization. avalid prescription for methamphetamine or one of its metabolic

2. Notwithstanding paib), if the person who committed anprecursorsor gamma-hydroxybutyric acid or delta-9-tetrahy
offenseunder sub(1) (a) (am), (b), (c), (cm), or(d) has 2 omore  drocannabinol.

convictions, suspensions, or revocations counted under s. ) it ;
343.307(1) WithiFr)l anv 5-vear period. the procedure under (3) An officer who makes an arrest for a violation of this-sec
' y o-year period, p 10€T" Fon shall make a report as required unde2333 (4t) 30.686
343.301shall be followed if the court enters an ordegarding 346.6350r 350.106
operating privilege restriction and the installatioraafignition = i& ™ 677 ¢ 1731081 c. 20184 314 391: 1983 a. 4591985 a. 3311987
interlock device or enters an order regarding immobilization. a. 3991989 a. 105275 359 1991 a. 32277 1993 a. 3171995 a. 425436 1997
(b) If the person who committed anfefise under sulfl) (a) @ 237 295 338 1999 a. 32109 2001 a. 16109, 2003 a. 3097.

. - NOTE: For legislative intent seechapter 20, laws of 1981section2051 (13)
(am)’ (b)‘ (C)‘ (Cm)’ Or(d) has 2 or more prior convictions, suspen Probablecausefor arrest on a chge of homicide by intoxicated use of a motor

sions,or revocations, C_OUr‘ting convictions Und_er_ qaband s.  vehicle justified taking a blood sample without a search warrant or arrest. .State v
940.25in the persors lifetime, plus other convictionsuspen  Bentley,92 Ws. 2d 860286 N.W2d 153(Ct. App. 1979).
sions,or revocations counted undei3g.3.307 (L) the procedure Eachdeath caused by an intoxicated opetatoegligence is chgeable as a sepa

unders.346.65 (6)shall be followed if the coudrders the seizure eoffense. State.Rabed6 Wis. 2d 4291 N.W2d 809(1980).
. . ecausariving while intoxicated is inherently dangerous, the state need not prove
andforfeiture of the motor vehicle owned by the person and usgghusal connection between the drivetoxicationand the victin death. Sub. (2)
in the violation. doesnot violate the right against self-incrimination. Stat€aibaiosail22 Ws. 2d
. . : 87,363 N.W2d 574(1985). Afirmed. State viFonte, 2005 WI 7281 Wis. 2d 654
(1g) Any person who does any of the following is guilty of Zagxwod cos os 20gs /ed StatevFonte, 281 Ws. 2d 654
ClassD felony: The definition of vehicle in s. 939.22 (44) applies to this section and includes a trac

(2) Causes the death of another by the operation o handiflg . cee otvilste th consiutonal auaranae o aualprotecionSiae
4 B . H H : un. Vi et u u 10N.V.
of a firearm or agun while under the influence of an intoxicant, ,rmeier 196 Ws. 2d 432538 N.W2d 821(Ct. App. 1995)94-2187

(am) Causes the death of another by the operation or handlinthe defense under sub. (2) does not require an intervening cause; asvictim'’

of a firearm or agun while the person hagletectable amount of ductcan be the basis of tiefense. The s. 939.14 rule that contributory negligence
. L . is not a defense to a crime does not prevent considering the sictagligence in
arestricted controlled substance in his or her blood. relation to causation. Statehohmeier 205 Wis. 2d 183556 N.w2d 90(1996),

(b) Causes the death of another by the operation or handl%ggéggd degreeckless homicide is not a lesser includddrife of homicide b,
. . . - icide i inclu ici y
of a firearm or agun while the person has alcohol concentra intoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392576 N.W2d

tion of 0.08 or more. 912(1998),96-2830
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‘Ihe gommg, law “yearaangl;;dagle’f that _no‘hfcl;rr;i%qe is comn:_ittédj augles :hg (4) Any abortion performed under sud) after viability of

Victim aes within a \ea and a er tne njury IS Nilicted Is gospective rogated. H H H

Statev. Ficotte 2008 WI 42, 261 Wis. 2d 249661 N.W2d 381 01-3083 the fetus or unborn child, as determined by reasonable medical
This statute does not violate due process. CaibaioBainington 643 F Supp. judgmentof the womars attending physician, shall be performed

1007(W. D. Wis. 1986). in a hospital on an inpatient basis.

Homicide By Intoxicated Use Statute. Sinesis\Waw April, 1995. (5) Whoeverintentionally performs an abortion and who is
940.10 Homicide by negligent operation of vehicle. nota physician 'S gunty of a Clas§ | felony .
(1) Whoevercauses the death of another human being by the neﬁ(6) Any physician who intentionally performs abortion
ligent operation or handling of a vehicle is guitif/a Class G fel undersub.(3) shall use that method of abortion which, of those he
ony. or she knows to be availablis, in his or her medical judgment
mostlikely to preserve the life and health of the fetus or unborn
hild. Nothing in this subsection requires a physician performing
on nabortion to employ a method of abortion which, in his or her
HX'Story_ 1087 a. 3091007 a. 2052001 a. 109 medicaljudgment based on the particular facts of the baéere
Judicial Council Note, 198&Homicide by ﬁegligent operation of vehicleisale h_|m or her WOUld Incréase the_nSk to the woman. Any physician
gousto prior s. 940.08. The mental element is criminal negligence as defined iiviolating this subsection is guilty of a Class | felony

939.25[Bill 191-S] o (7) Subsectiong2) to (6) and $939.05 939.300r 939.31do

A motorist was properly convicted under this section for running a red light at 5 . : N . .
m.p.h.,even though the speed limit was 55 m.p.h. StaBouper117Wis. 2d 30 not a_pply t(_) awoman W_hO o_btalns an abort'_on th_at is in violation
344N.W.2d 194(Ct. App. 1983). of this section or otherwise violates this section with respect to her

Thedefinition of criminal negligence as applied to homicide by negligent eper i .
tion of a vehicle is1ot unconstitutionally vague. StateBarman,183 Ws. 2d 180 anbom(_:hlld or fetus
515N.W.2d 493(Ct. App. 1994). History: 1985 a. 562001 a. 109

. . o ot : . Theessential holding dRoe v. Wade allowing abortion is upheldut various state
solr/;\ %ﬂ%‘ggt@gﬁ% gg gggjﬁfwggré'{ggzélt?'i%gy&%%%?ﬁggggzeSatgomgéte restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833
v. Steenbeg Homes, inc223 Ws. 2d 51, 589 N.W2d 668 (Ct. App. 199g8), 120L.Ed.2d 6741992).
98-0104 ) ) ) ) .
It is not a requirement for finding criminal negligence that the actor be specificay#0.16  Partial-birth abortion. (1) In this section:

warnedthat his or her conduct may resulhiarm. State.\dohanne®29 Ws. 2d 215 Wil AT : . " .
598N.W.2d 299(Ct. App. 1999)98-2239 (@) “Child” means a human being from the time of fertilization

The common law “year-and-a—day rule” that no homicide is committed unless t@til it is completely delivered from a pregnant woman.

victim dies within a year and a day after the injury is inflicteabiogated, with pro “ i P s .

spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d (b) Partlal b.lrth abort.lon me.ar.]s an ‘?‘bort'on n Whlm

381, 01-3063 sonpartially vaginally delivers a living child, causes the death of
the partially delivered child with the intent to kill the child, and

940.11 Mutilating or hiding a corpse. (1) Whoever muti  thencompletes the delivery of the child.

lates,disfigures or dismembers a corpséth intent to conceal a  (2) Exceptas provided in sul§3), whoever intentionally per
crime or avoid apprehension, prosecution or conviction for farmsa partial-birth abortion is guilty of a Clagselony.

crime, is guilty of a Class F felony (3) Subsectior{2) does not apply if the partial-birth abortion

(2) Whoeverhides or buries a corpse, with intent to conceali@ necessary to save the life of a woman whose life is endangered
crime or avoid apprehension, prosecution or conviction for g a physical disordephysicalillness or physical injuryinclud-
crime, is guilty of a Class G felony ing a life—endangering physical disordghysicalillness or physi

(3) A person may not be subject to prosecution under both th# injury caused by or arising from the pregnancy itself, and if no
section and 946.47for his or her acts regarding teemecorpse. othermedical procedure would digie for that purpose.

History: 1991 a. 2052001 a. 109 History: 1997 a. 219 ) o _

Evidencethat the defendant dragged a corpse behind a locked gate into a restrictel, Nebraska statute that provided that no partial birth abortion can be performed
secludedwildlife area, then rolled the corpse into water at the bottoandiich was — unlessi is necessary to save the life of the mother whosis léadangered by a physi
sufficientfor a jury to conclude that the defendant hid a corpse in violation afetiis ~ cal disordey physical iliness, or physical injury is unconstitutional. StembeCar
tion. State vBadker 2001 WI App 27240 Ws. 2d 460623 N.W2d 14299-2943  hart,530 U.S. 949147 L. Ed. 2d 7432000).

Enforcemenof this section is enjoined und€erhart. Hope clinic v Ryan,249
F.3d603(2001).

(2) Whoever causes the death of an unborn dhjilthe negh
gentoperation or handling of a vehicle is guilty of a Class & fe

940.12 Assisting suicide. Whoever withintent that another
takehis or her own life assists such person to commit suicide is
guilty of a Class H felony

History: 1977 c. 1732001 a. 109 SUBCHAPTERII

940.13 Abortion exception. No fine or imprisonment may BODILY SECURITY
be imposed or enforced against and no prosecution beay
broughtagainst avoman who obtains an abortion or otherwis
violatesany provision of any abortion statute with respect to h
unbornchild or fetus, and €39.05 939.300r 939.31does not
applyto a woman who obtains an abortion or otherwise violat
any provision of any abortion statuteith respect to her unborn
child or fetus.
History: 1985 a. 56

940.19 Battery; substantial battery; aggravated bat -
#ry. (1) Whoever causes bodily harm to another by an act done
with intent to cause bodily harm to that persomnother without
fi¥e consent of the person so harmed is guifta Class A misde
meanor.

(2) Whoevercausesubstantial bodily harm to another by an
actdone with intent to cause bodily harm to that person or another

940.15 Abortion. (1) In this section, “viability” means that iS 9uilty of a Class | felony

stageof fetal development when, in the medical judgmenhef ~ (4) Whoevercauses great bodily harm to another by an act

attendingphysician based on the particular facts of the case befd@newith intent to cause bodily harm to that person or another is

him or her there is a reasonable likelihood of sustained survivauilty of a Class H felony

of the fetus outside the womb, with or without artificial support. (5) Whoevercauses great bodily harm to another by an act
(2) Whoeverintentionally performs an abortiafter the fetus done with intent to cause great bodily harm to that person or

or unbornchild reaches viabilityas determined by reasonableanotheris guilty of a Class E felony

medicaljudgment ofthe womars attending physician, is guilty of  (6) Whoeverintentionally causes bodily harta another by

aClass | felony conductthat creates a substantial risk of great bodily harm is guilty
(3) Subsectior(2) does not apply if the abortion is necessargf a Class H felonyA rebuttable presumption of conduct creating

to preserve the life or health of the woman, as determinedzsby @ substantial risk of great bodily harm arises:

sonablemedical judgment of the womanattending physician. (a) If the person harmed is 62 years of age or older; or
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(b) If the person harmed has a physical disabilityether con 1. “Aftercare agent” means any person authorized by the
genitalor acquired byccident, injury or disease, that is diseerndepartmenbf corrections to exercisgontrol over a juvenile on
ible by an ordinary person viewing the physically disabled persaftercare.

or that is actually known by the actor 2. “Probation, extended supervision and parole agent” means

oy 57D 153 S 032015 19y by h clparet o comeComRae
nonconsenare not lesser includedfefises of dénses under subsections for which cONtrolover a probationeparolee or person on extendsapervi
proof of nonconsent is not required. Stat®ichards123 Ws. 2d 1365 N.w2d  sion.

7 (1985). ) , . .
“Physicaldisability” is discussed. State @rowley 143 Wis. 2d 324422 N.W2d (b) Whoever intentionally causes bodily hatora probation,

847(1988). extendedsupervision and parole agent or an aftercare agent, act
First-degreeeckless injurys. 940.23 (1), is not a lesser includefdmse of aggra  ing in an oficial capacity and the person knows or has reason to
vatedbattery State vEastman]85 Ws. 2d 405518 N.W2d 257(Ct. App. 1994). rgnow that the victim is a probation, extended supervisiod

Theact of throwing urine that strikesother and causes pain constitutes a batte .
Statev. Higgs,230 Ws. 2d 1 601 N.W2d 653(Ct. App. 1999)98-1811 aroleagent or an aftercare agent, by an act done without the con

_ Section941.20 (1), 1st-degree recklessly endangering sdfetyot a lesser sentof the person so injured, is guilty of a Class H felony
includedoffense of sub. (5), aggravated batteByate vDibble, 2002 WI App 219,

257Wis. 2d. 274650 N.W2d 908 02-0538 (3) BATTERY TO JURORS. Whoever intentionally causesdily

harm to a person who he or she knows or has reason to know is or
940.195 Battery to an unborn child; substantial bat - wasa grand or petit jurpand by reason of arnserdict or indict
tery to an unborn child; aggravated battery to an unborn mentassented to by thgerson, without the consent of the person

child. (1) Whoever causes bodilyarm to an unborn child by aninjured, is guilty of a Class H felony

actdone with intent to cause bodily harm to thaborn child, to  (4) Barrery To PuBLIC OFFICERS. Whoever intentionally

the woman who is pregnant with that unborn catdanother is  caysesbodily harmto a public oficer in order to influence the

guilty of a Class A misdemeanor _ actionof such oficer or as a result of any action taken within an
(2) Whoever causes substantial bodily harm to an unbors¥ficial capacity without the consent of the person injured, is

child by an act done with intetd cause bodily harm to that unborrguilty of a Class | felony

child, to the woman who is pregnant with that unborn child or () BxrreRy To TECHNICAL COLLEGE DISTRICT OR SCHOOLDIS-

anotheris guilty of a Class | felony TRICT OFFICERSAND EMPLOYEES. (@) In this subsection:

(4) Whoever causes great bodily harm to an unlobitd by “ g : . .
anact done withintent to cause bodily harm to that unborn child, L ,‘SChOO! district” has t_he_m:aanlng gven "1.]55'01 (3).
2. “Technical college district” means a district established

to the woman who is pregnant with that unborn child or anotherd h 38
is guilty of a Class H felony underch.se. _ .
(5) Whoever causes great bodily harm to an uniobitd by (b) Whoever intentionally causes bodily harm to a technical
anact done with intent to cause great bodily harm touhkbrn coIIegt_edistrictor school district dicer or employee acting in that
child, to the woman who is pregnant with that unborn child §&Pacityand the person knows bas reason to know that the-vic
anotheris guilty of a Class E felony tim is a technical college district or school districticgr or
(6) Whoeverintentionally causes bodily harto an unborn employee without the consent of the person so injured, is guilty
child by conduct that creates a substantial risk of great bloglity of a Class | felony
is guilty of a Class H felony (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATOR,DRIVER OR
History: 1997 a. 2952001 a. 109 PASSENGER. (@) In this subsection, “public transit vehicle” means
any vehicle used for providinransportation service to the gen
940.20 Battery: special circumstances. (1) BatTeryBY  eral public.

PRISONERS. Any prisoner confined to a state prison or other state, (b) Whoever intentionally causes bodily harm to another under
county or municipal detention facility who intentionally causegny of the following circumstances is guilty of a Class | felony:

bodily harmto an oficer, employee, visitor or another inmate of "4 6 harm occurs while the victiis an operatom driver
suchprison or institution, without his or her consent, is guilty or a passenger of, in or on a public transit vehicle.

a Class H felon ) .
(1g) BATTER\()IBY CERTAIN COMMITTED PERSONS. ANV Derson 2. The harm occurs after thd@fder forces or directs the vic
9 ANy P tim to leave a public transit vehicle.

placedin a facility under s980.065and who intentionally causes

bodily harm to an dicer, employee, agent, visitoor other resi 3. The harm occurs as thefrider prevents, or attempts to
dentof the facility withouthis or her consent, is guilty of a ClasgPréventthe victim from gaining lawful access to a public transit
H felony. vehicle.

(1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS. (7) BATTERY TO EMERGENCYMEDICAL CAREPROVIDERS. (@) In
(a) Any person who is subject to an injunction urgl&i3.12or this subsection:
atribal injunction filed under 806.247 (3)and whantentionally le. “Ambulance” has the meaning given i1256.01 (1)

causesodily harm to the petitioner who sought the injunction by  1g. “Emegency department” means a room or areatiospi
an act done without the consent of the petitioner is guilty oftal, as defined in s50.33 (2) thatis primarily used to provide
Class | felony. emergencycare, diagnosis or radiological treatment.

(b) Any person who is subject to an injunction undéds.125 2. “Emegency department worker” means any of the follow
andwho intentionally causes bodityarm to the petitioner who jng:
sought the injunction by an act done without the consent of the
petitioneris guilty of a Class | felony

(2) BATTERY TO LAW ENFORCEMENTOFFICERS,FIRE FIGHTERS, .
AND COMMISSIONWARDENS. Whoever intentionally causes bodily itaF.w/; g‘svfﬂiisc?geaﬁrg\rﬂdiﬂgmggr grrtrr:]cgnetmployed by a hos
harmto a law enforcement fi€er or fire fighter as those terms areP"&. ) 'gency dep L . )
definedin s.102.475 (8) (bjnd(c), or to a commission warden, ~ 29. “Emegency medical technician” has the meaning given
acting in an dicial capacity and the person knows or has reas#ns-256.01 (5)

a. An employee of a hospital who works in amegency
department.

to know that the victim is a law enforcemattticer, fire fighter, 2m. “First responder” has the meaning given i856.01 (9)
or commission warden, by an act done without the consent of the 3. “Health care provider” means any person who is licensed,
personso injured, is guilty of a Class H felany registeredpermitted orcertified by the department of health-ser

(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND  Vices or the department of regulation and licensing to provide
PAROLE AGENTS AND AFTERCAREAGENTS. (@) In this subsection: healthcare services in this state.
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(b) Whoever intentionally causes bodily haiovan emeyency ent,spouse, sibling;hild, stepchild, foster child or treatment-fos
departmentworker, an emeagency medical technician, a firstter child.

responderor an ambulance driver who is acting in efficial (2) Whoeverintentionally causes bodily haran threatens to

capacityand who the person knows has reason to know is ancausebodily harm to the person or family member of any depart

emergencydepartmentvorker an emegency medical technician, mentof revenue dicial, employee or agent under all of the-fol

afirst responder or an ambulance drjvey an act done without |owing circumstances is guilty of a Class H felony:

the consent of the person so injured, is guilty of a Class H felony (a) Atthetime of the act or threat, the actor knows or should
History: 1977 c. 1731979 c. 30113 221; 1981 c. 18s.9; 1983 a. 18%.329 PP A

(4), 1989 . 3361993 & 54164 491: 1995 a. 25,9126 (19)1995 a. 77145 225  naveknown that the victim is a department of revenifeiat,

343 1997 a. 35143 283 1999 a. 852001 a. 1092005 a. 4342007 a20s.9121 employeeor agent or a member of his or her family

(6) (a) 2007 a. 27130 (b) The oficial, employee or agent is acting in arficifl
Resistingor obstructing an @ter, s. 946.41, is not a lesser-includetenée of f . P

batteryto a peace fiter. State vZdiarstek53 Wis. 2d 776193 N.w2d 833(1972).  capacityat the time of the act or threat or the act or threat is in
A county deputy shefifvas not acting in an figial capacity under s. 940.205 responséo any action taken in anfifial capacity

[now s. 940.20 (2)] when making an arrest outside of his county of employment. State i
V. Barrett 96 WS, 2d 174261 NOW24 493(180). (c) There is no consent by the person harmed or threatened.
istory: 1985 a. 291993 a. 4462001 a. 109

A prisoner is “confined to a state prison” under sub. (1) when kept under guard a'f‘
a hospital for treatment. StateGummings,153 Ws. 2d 603451 N.W2d 463(Ct.
App. 1989). 940.207 Battery or threat to department of commerce

A defendans commitment to a mental institutiopon a finding of not guilty by or department of workforce development employee.

f mental di defect rendered him a “prisoner” under sub. (1)v. St ; P " :
Skamfer 176 Ws. 20 304 N.W2d (Ct. App. 1003), T o Unaerst (L¥.Sta1) |n this section:family member” means a parent, spouse; sib
ling, child, stepchild, foster child or treatment foster child.
940.201 Battery or threat to witnesses. (1) In this see (2) Whoeverintentionally causes bodily harar threatens to
tion: causebodily harm to the person or family member of any depart

(a) “Family member” means a spouse, child, stepcolster mentof commerce odepartment of workforce developmerti-of
child, treatment foster child, parent, sibling or grandchild. cial, employee or agent under all of the following circumstances

(b) “Witness” has the meaning given irfg0.41 (3) Is guilty of a Class H felony:

N . (a) Atthe time of the act or threat, the actor knows or should
feléﬁ)y_Whoeverdoes any of the following is guilty of a Clast  1,,e'ynown that the victim is a department of commerce or

) ) departmenbf workforce development fiial, employee or agent
(@) Intentionally causes bodily harm or threatensaose or a member of his or her family
bodily harm to a person who he or she knows or has reason tgb) The oficial, employee or agent is acting in arficil

know is or was a witness by reason of the person having attenflediwat the time of the act or threat or the act or threat is in
or testified as a witness and without the consent of the persg ponseo any action taken in anfigial capacity

harmedor threatened. .
) . (c) There is no consent by the person harmed or threatened.
(b) Intentionally causes bodily harm or threatenTdose  istory: 1993 a. 86446 1995 a. 27s.7227t0 7229 9116 (5) 9130 (4) 1997
bodily harm to a person who he or she knows or has reasor.t®2001 a. 109
know is a family member of a witness or a person sharing a com
mon domicile with a witness byeason of the witness having940.208 Battery to certain employees of counties, cit -
attendedor testifiedas a witness and without the consent of thes, villages, or towns.  Whoever intentionally causes bodily
personharmed or threatened. harm to an employee of a countyty, village, or town under all
History: 1997 a. 1432001 a. 109 of the following circumstances is guilty of a Class | felony:

Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.201]. i
McLeodv. State85 Wis. 2d 787271 N.W2d 157(Ct. App. 1978). (1) At the time of the act, the actor knows or should ktiwat
thevictim is an employee of a countyity, village, or town.

940.203 Battery or threatto judge. (1) In this section: (2) Thevictim is enforcing, or conducting an inspection for

“ : N o -the purpose of enforcing, a state, couity, village, or town zon
ste(;lc)hill(:ja;gqsl,i)ér”(]:?]rirdbﬁ; tgg{anr]ini Poirt%rr]t’cﬁﬁ)(? use, sibling, Ch'@g ordinance, building code, or other construction lale, stan

» . N dard,or plan at the timef the act or the act is in response to any
(b) “Judge” means a supreme court justice, court of appegE;;

judge,circuit court judge, municipal judge, temporary or perma henforcement or inspection activity
nentreserve, judge or circuit, supplemental,municipal court d(_2p) The en{orqenre(?t or mspectllpn tjzlompllgs with any, law
commissioner. ordinancer rule, including any applicable notice requirement.

(2) Whoeverintentionally causes bodily harar threatens to H(iilr;l_-h;gi ;S ?903 consent by the victim.
causebodily harm to the person or family member of amge ' '

undgrall of the following circumstances is guilty of a Class H felg4q 21 Mayhem. Whoeverwith intent to disable or disfigure
ony: ) anothercuts or mutilates the tongue, eye,, ease, lip, limb or
(a) Atthetime of the act or threat, the actor knows or shoulstherbodily member of another is guilty of a Class C felony
haveknown that the victim is a judge or a member of his or herHistory: 1977 c. 1732001 a. 109
family. Theforehead qualifies as an “other bodily member” under s. 940.21 because “other
. . . . ! . X bodily member” encompasses all bodily parts. Sta@untana, 2008 WI 33, _
(b) The judge is acting in anfafial capacity at the time of the wis. 2d__ 748 N.w2d 447 06-0499

actor threat or the adr threat is in response to any action taken Failureto instruct a jury that great bodily harmeis essential element of mayhem
in an oficial capacity wasreversible error Cole v Young,817 F 2d 412(1987).

(c) There is no consent by the person harmed or threatengfhg 22 gexual exploitation by therapist; duty to report.

History: 1993 a. 50446, 2001 a. 61109, ; P
Only a “true threat” is punishable undéis section. A true threat is a statement(l) DEeFINITIONS. In this section:

thata speaker would reasonably foresee that a listener weasdnably interpret as (@) “Department” means the department of regulation and
a serious expression of a purpose to inflict harm, as distinguished from hyperb‘jﬂéensin

jest, innocuous talk, expressions of political views, or other similarly protect 9.

speech. It is not necessary that the speaker have the ability to carry out the threat.(b) “Physician" has the meaning designated M8.01 (5)
Juryinstructions must contain a clear definition of a true threat. StBtrkins, 2001

WI'46,243 Ws. 2d 141626 N.W2d 762 99-1924 (c) “Psychologist” means a person who practices psychplogy
asdescribed in $455.01 (5)
940.205 Battery or threat to department of revenue (d) “Psychotherapy” has the meaning designated465.01

employee. (1) In this section, “family member” means a par(6).
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(e) “Record” means any document relating to the investigattorneyor a law enforcement agency within this state for pur
tion, assessment and disposition of a report under this sectiorposesof investigation or prosecution.

(f) “Reporter” means a therapist who reports suspected sexualb) 1. The department, a district attornay examining board
contactbetween his or her patient or client and another therapist.an afiliated credentialing board within this state may exchange
(9) “Sexual contact” has the meaning designatex940.225 informationfrom a report or record on the same subject.

(5) (b). 2. If the department receives 2 or more reports undei(3)b.
(h) “Subject” means the therapist named in a report or recagardingthe same subject, the department sbathmunicate
asbeing suspected of having sexual contact with a patient or cligrformationfrom the report$o the appropriate district attorneys
or who has beexdetermined to have engaged in sexual contaahd may inform the applicablesporters that another report has

with a patient or client. beenreceived regarding the same subject.

(i) “Therapist” means a physician, psychologistcial 3. If a district attorney receives 2 or more reports under sub.
worker, marriageand family therapist, professional counselo3) regarding the same subject, the district attorney may inform

nurse,chemical dependency counselarember of the clgy or  the applicable reporters that another repuas been received
otherperson, whether or not licensedcertified by the state, who regardingthe same subject.

performsor purports to perform psychotherapy 4. After reporters receive the informatiander subd2. or3.,

(2) SEXUAL CONTACT PROHIBITED. Any person who is or Who they may inform the applicablpatients or clients that another
holdshimself or herself out to be a therapist and who intentionali¥yortwas received regarding the same subject.
has sexual contact with a patient or client during any ongoing
therapls_t—panenbr theraplst—cllent relatlonshlp,_ reg_ardle_ss of bsectiormay not further disclose it, except to the persons and
whetherit occurs during any treatment, consultation, interview '

examinationjs guilty of a Class F felonyConsent isiot an issue '°" the purposes.spec.lfled n th's SeCt'o_n' ) ,
in an action under this subsection. (d) Whoever intentionally violates this subsection, or permits

(3) REPORTSOF SEXUAL CONTACT. (a) If a therapist hagason Of €ncourages the unauthorized dissemination or usgonma

ablecause to suspect that a patient or client he or she has sediffcontained in reports and records made under this section, is
the course of professional dutiésa victim of sexual contact by 9Uilty of a Class A misdemeanor
another therapist or a person who holds himself or herself out to(5) IMMUNITY FROMLIABILITY. Any person or institution par
bea therapist in violation of suf2), as soon thereafter as pragticaticipating in goodaith in the making of a report or record under
ble the therapist shall ask the patient or client if he or she wants this section is immundrom any civil or criminal liability that
therapistto make a report under this subsection. The therapissultsby reason of the actionFor the purpose of any civil or
shallexplain that the report need not identify the patiemient criminal action or proceeding, any person reporting under this
asthe victim. If the patiendr client wants the therapist to makesectionis presumed to be acting in gaaith. The immunity pro
thereport, the patient arlient shall provide the therapist with avided under this subsection doast apply to liability resulting
written consent to the report and shall specify whether th&m sexual contact by a therapist with a patient or client.
patient’sor clients identity will be included in the report. History: 1983 a. 4341985 a. 2751987 a. 352380, 1991 a. 1601993 a. 107

(b) Within 30 days after a patient or client consents under p&#2>2- 3002001 a. 109

: ) . This section applies to persons engaged in professional therapist—patient-relation
(a) to a report, the therapist shall report the suspicion to: ships. A teacher who conducts informal counseling is not engaggut@essional

1. Thedepartment, if the reporter believes the subject of thi@rapist. State v Ambrose,196 Ws. 2d 768540 N.w2d 208(Ct. App. 1995),

i li ~3391
reportis licensed by the state. The department shall promp%ﬁventhough the alleged victim feigned her role as a patient at the last counseling

Comm_unicatdhe inf_ormatiorto the appropriate examining boardsessionshe attended, attending as a police afgerihe purpose of recording the ses
or affiliated credentialing board. sionto obtain evidence, any acts that occurred duttiegsession were during an

fotr ; ; ongoingtherapist—patient relationship as those terms are used Bettien. State

2. The districtattorney for the county in which the sexual-con,"re, i 2005 Wi 52280 Ws. 2d 51695 N.W2d 484 03-1253
tactis likely, in the opinion of the reporteto have occurred, if  Thetotality of the circumstances determine the existence of an orifeirapist-
subd.l1. is not applicable. patientrelationship under sub. (2). defendant state of mind, a secret unilateral
. . . . ctionof a patient, and explicit remarks of one party to the other regarding the rela

i (c) A r_eport under thls_SUbS_eCtmn shall contain Only_ Inferméon'shipmay be factors, but are not necessarily dispositive. Other factorbanay
tion that is necessary to identify the reporter and subject@andi)howmuch time has gone by since the last therapy sessibow2}lose together

expresghe suspicion that sexual contact has occurretblation thetherapy sessions had been to each other; 3) the age of the patient; 4) the particular
CE}‘:InerabiIitiesexperienced by the patient as a resutheftal health issues; and 5)

(c) A person to whom a report or record is disclosed under this

Qf SUb'(z)' The rep_or; shall not contain information as to_the-lde e ethical obligations of the therapsprofession. State BelLain, 2005 WI 5280
tity of the alleged victim of sexual contact unless the patient-or Glis. 2d 51 695 N.W2d 484 03-1253

entrequests under pdg) that this information be included. It was constitutional error to give a pattern jury instruction that never directed the
ry to make arindependent, beyond—a-reasonable-doubt decision as to whether the

(d) Whoever_intentiona”y violates_ this_ subsection by fa_'i“néjefendant:lergy member performed or purported to perform psychother8igte
to report as required under paf) to(c) is guilty of a Class A mis  v. Draughon, 2005 W1 App 16285 Ws. 2d 633702 N.W2d 412 04-1637
demeanor.

(4) CONFIDENTIALITY OF REPORTS AND RECORDS. (a) All 940.225 Sexual assault. (1) .FIRS_TDEC_-}REESEXUAL ASSAULT.
reportsand records made from reports under $Bpand main  Whoeverdoes any of the following is guilty of a Class B felony:
tainedby the department, examining boardéliafed credential (a) Has sexual contact or sexual intercourse with another per
ing boards, district attorneys and other persorijaf and insti  son without consent of that person and capsegnancy or great
tutions shall be confidential and are exempt from disclosure unéewily harm to that person.

s.19.35 (1) Information regarding the identity of a victim Or (1)) Has sexuatontact or sexual intercourse with another per
allegedvictim of sexual contact by a therapist shall not be dig ,yithout consent of that persbig use or threat of use of a dan
closedby a reporter or by persons who have received or hagl' rousweapon or any article used or fashioned in a manner to lead

accesso a report orecord unless disclosure is consented t0 iy ietim reasonably to believe it to be a dangerous weapon.
writing by the victim or alleged victim. The report of information

undersub.(3) and the disclosure of a report or record under this (c) Is aided or abetted by one or more other persons and has
subsectiordoes not violate any perssrresponsibility for main sexualcontact or sexual intercourse with another person without
taining the confidentiality of patient health care records, #Pnsentof that person by use or threat of force or violence.
definedin s.146.81 (4)and as required underl16.82 Reports (2) SECOND DEGREESEXUAL ASSAULT. Whoever does any of
andrecords may be disclosed only to appropriaté sfaf district the following is guilty of a Class C felony:
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(a) Has sexual contact or sexual intercourse with another per (abm) “Client” means an individual who receives direct care
sonwithout consenof that person by use or threat of force o vioor treatment services from an entity

lence. (acm) “Correctional institution” means jail or correctional

(b) Has sexuatontact or sexual intercourse with another pefacility, as defined in €61.01(12m) a juvenile correctional faeil
sonwithout consent of that person and causes injlimgss,dis ity as defined in £938.02 (10p)or a juvenile detention facility
easeor impairment ofa sexual or reproductivegan, or mental as defined in 938.02 (10r)

anguishrequiring psychiatric care for the victim. (ad) “Correctional std#f member” means an individual who
(c) Has sexual contact or sexual intercourse with & person Wiiérks at a correctional institution, including a volunteer

suffers from a mental iliness or deficienafich renders that per (ag) “Inpatient facility” has the meaning designated i301

sontemporarilyor permanently incapable of appraising the pe(lo)_

son’sconduct, and the defendant knows of such condition. N u . y
(ai) “Intoxicant” means any alcohol beverage, controlled sub

S .
who is under the influence of an intoxicant to a degree which rﬁ%ﬁ}nfheeprgggrolled substance analog, or other dyugny combina

dersthat person incapable of giving consent if the defendant ) . . ) o .

actualknowledge thathe person is incapable of giving consent (k) “Nonclient resident” means an individual who resides,
andthe defendant has tieirpose to have sexual contact or sexul €xpected to reside, at an entiho is not a client of the entjty
intercoursewith the person while the person is incapable of givirg?dwho has, or is expected to have, regulaect contact with

consent. the clients of the entity
(d) Has sexual contact or sexual intercourse with a person whdam) “Patient” means any person who does any ofdhew-
the defendant knows is unconscious. Ing:

() s aided or abetted by one more other persons and has 1. Receives care or treatment from a facility or program under
sexualcontact or sexual intercourse with another person witha&i940.295 (2) (h)(c), (h) or (k), from an employee of a facilityr
the consent of that person. programor from a person providing servicesder contract with

(g) Is an employee of a facility or program unde®40.295 @ facility or program.
(2) (b), (c), (h) or (k) and has sexual contact or sexual intercourse 2. Arrives at a facility oprogram under £40.295 (2) (h)c),
with a person who is a patient or resident of the facility or prograth) or (k) for the purpose of receiving care toeatment from a
(h) Has sexual contact or sexual intercourse with an individdarility or program under £40.295 (2) (b)(c), (h) or (k), from
who is confined in a correctional institution if the actor is a cerre@nemployee of a facility or program unde®40.295 (2) (b)(c),
tional staf member This paragraph does not apply if the individ(h) or (k), or from a person providing services under contnattt
ual with whom theactor has sexual contact or sexual intercourgdacility or program under £40.295 (2) (b)(c), (h) or (k).
is subject to prosecutiofor the sexual contact or sexual inter  (ar) “Resident” means any person who resides facility
courseunder this section. unders.940.295 (2) (b)(c), (h) or (k).
(i). Has sexua] contact or sexual intercourse V\(ith an individual (b) “Sexual contact” means any of the following:
who is on probation, parole, or extended supervision if the actor 4 Any of the followingtypes of intentional touching, whether

is a probationparole, or extended supervision agent who SUP&lia or through clothing, if that intentional touching is either for
visesthe individual, either directly or through a subordinate, in h{ﬁe purposeof sexually degrading; or for the purpose of sexually

or her capacity asa probation, parole, or ext_ended SUperV'Sﬁ(m‘niliatingthe complainant or sexually arousing or gratifying the
agentor who hasnfluenced or has attempted to influence anOth((:ﬁlrefendantor if the touching contains the elements of actual or

probation,parole, or extended supervision agestipervision of

the individual. This paragraph does not apply if the individuéa[ttempted)at.tery under _5940'19 @)

with whomthe actor has sexual contact or sexual intercourse is & Intentional touching by the defendantugron the defen
subjectto prosecution for the sexual contact or sejatarcourse dant'sinstruction, byanother person, by the use of any body part
underthis section. or object, of the complainastintimate parts.

(i) Is alicensee, employee, or nonclient resident of an entity b. Intentional touching bshe complainant, by the use of any
asdefined in s48.685 (1) (bpr50.065 (1) (g)and has sexual con body part or object, of the defendamthtimate parts oiif done
tactor sexual intercourse with a client of the entity uponthe defendand’ instructions, the intimate parts of another

(3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter PErson.
coursewith a person without the consent of that person is guilty 2. Intentional penile ejaculation of ejaculate or intentional
of a Class G felonyWhoever has sexual contact in the mannemissionof urine or fecedy the defendant pupon the defen
describedn sub.(5) (b) 2.or3. with a person without the consentdant’s instruction, by another person upon any part of the body
of that person is guilty of a Class G felony clothed or unclothed of the complainant if that ejaculation or

(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in emission_is_ e_ither for the purpose of sexually degrading or sexu
sub.(3), whoever has sexual contagith a person without the ally humiliating the complainant dor the purpose of sexually
consenbf that person is guilty of a Cladsmisdemeanor arousingor gratifying the defendant.

(4) CoNsEeNT. “Consent”, as useid this section, means words 3. For thepurpose of sexually degrading or humiliating the
or overt actions by a person who is competent to give informedmplainantor sexually arousing or gratifying thaefendant,
consentndicating a freely given agreementitave sexual inter intentionallycausing the complainant to ejaculate or emit urine or
courseor sexual contact. Consédstnot an issue in alleged viela feceson any part of the defendasitbody whether clothed or
tionsof sub.(2) (c), (cm), (d), (9), (h), and(i). The following per unclothed.
sonsare presumed incapableainsent but the presumption may (c) “Sexual intercourse” includes the meaning assigmetr
be rebutted by competent evidence, subject to the provisions af $39 .22 (36)as well asunnilingus, fellatio or anal intercourse

972.11(2): betweenpersons or any other intrusion, however slight, of any
(b) A person siéring from a mental illness or defect whichpart of a persors bodyor of any object into the genital or anal

impairs capacity to appraise personal conduct. openingeither bythe defendant or upon the defendsiristrue
(c) A person who is unconscious or for any other reasontien. The emission of semen is not required.

physicallyunable to communicate unwillingness to an act. (d) “State treatment facility” has the meaning designated in s.
(5) DerINITIONS. In this section: 51.01(15).
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(6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall ~ Thestatutory scheme of the sexual assault law does not require proof of stimulation
; ; ; H of the clitoris or vulva for finding cunnilingus under sub. (5) (c). The notion of stimu
not be presumed to be |ncapable of vmlath"g section because lation of thevictim offends the principles underpinning the sexual assault &tate
of marriage to the complainant. v. Harvey 2006 WI App 26289 Ws. 2d 222710 N.W2d 482 05-0103

(7) DeaTHoFvICTIM. This section applies whether a victim is Sub. (2) (h) does not extend tslzerif's deputywho was assigned to work as a

deador alive at the time of the sexual contacsexual intercourse. Sait in e county coutouse. Stardwrrell, 2006 W1 App 166295 Ws. 2d 619
History: 1975 c. 184421, 1977 ¢. 1731979 c. 2425, 175,221, 1981 c. 89308 This section criminalizes sexual contact or sexual intercourse with a victim already
309,310,311, 1985 a. 1341987 a. 245332 352, 1987 a. 4035235 236,256 1993 o551 the time of the sexual activity when the accused did not cause the death of the

a.445 1995 a. 691997 a. 2202001 a. 1092003 a. 512005 a. 273344, 388 435 \jictim . State vGrunke, 2008 W1 82, _Wis. 2d ___ 752 N.W2d 769 06-2744

438 Theplain language of sub. (3) requires the state to prove beyond a reasonable doubt

Legislative Council Note, 1981:Presently [in sub. (5) (a)] the definition of 1y h h e -
. ; bt ' - . . e defendants attempted to haesual intercourse with the victim without the
sexualintercourse” in the sexual assault statute includes any intrusion of any im's words or overt ac?ions indicating a freely given agreement to have sexual

of a persors body or of any object into the genital or anal opening of another pers PV
< by - p - rcourse.The state does not have to prove that the victim withheld consent. State
This proposal clarifies that the intrusion of the body part or object may be cause V9% rinke, 2008 W1 82, 18 2d 752 N.W2d 769 06-2744

thedirect act of the éénder (defendant) or may occur agsult of an act by the vic

tim which is done in compliance with instructions of thiender (defendant). [Bill  Onewho has sexual contact or intercourse with a dead person cannotdzichar

630-S] with 1st- or 2nd-degree sexual asséidtause the facts cannot correspond with the
Failure to resist is not consamdersub. (4). State.\Clark,87 Wis. 2d 804275  €lementsf those two chaes. Howeverthepossibility that the facts of a particular

N.W.2d 715(1979). ' ’ casewill not come within the elements necessary to establish every crime listed in the

Injury by conduct regardless of life is not a lesser-included crime of first-degr%‘f‘tu'[edo.e'5 not mean the statute is absurd, but réthethe evidence necessary for

sexualassault. Hagenkord State94 Wis. 2d250 287 N.W2d 834(Ct. App. 1979). all potential crimes under this section does not exist in all cases. .Shateke, 2008
Separatects of sexual intercourse, eacHadint in kind from the others and-dif wig2, _ Vis.2d 752 N.W2d 769 06-2744 . .

ferently defined in the statutes, constitute separategelae oenses. Statg, . SUb-(7) does not limit sub. (3) to only thosiecumstances in which the perpetrator

Eisch,06 Wis. 2d 25291 N.W2d 800(1980). kills and has sexual intercoursgth the victim in a series of events, finds no support
Thetrial court did noerr in denying the accusedhotions to compel psychiatric I the plain language of the statute. Sta®runke, 2008 W82, ___ Vis.2d _,

examinatiorof the victim and fodiscovery of the victing past addresses. State v 752N.W.2d 769 06-2744

Lederer99 Ws. 2d 430299 N.W2d 457(Ct. App. 1980). Convictionon 2 countf rape, for acts occurring 25 minutes apart in the same
The verdict was unanimous &rape case even though the jury was not requiret@cation,did not violate double jeopardyHarrell v Israel, 478 F Supp. 7531979).

to specify whether the sexual assault was vaginal or oral. Staienagro,113 Ws. A conviction for attempted 1st—-degree sexual assault based on circumstantial

2d 582 335 N.W2d 583(1983). dencedid not deny due process. Upshawewell,478 F Supp. 12641979).

A jury instruction that touchinthe “vaginal area” constituted sexual contact was
correct. State vMorse,126 Ws. 2d 1 374 N.W2d 388(Ct. App. 1985). .y

“Unconscious”as used in sub. (2)) is a loss of awareness that may be caused @40'23 Reckless injury . (1) FIRST-DEGREE RECKLESS
sleep. State vCurtis, 144 Ws. 2d 691424 N.w2d 719(Ct. App. 1988). INJURY. (a) Whoever recklesslgauses great bodily harm to

The probability of exclusion and paternity are generally admissible in a sexyghotherhuman being under circumstances which show utter dis
assauliaction in which the assault allegedly resulted in the loifth child, but the

probability of paternity is not generally admissible. HLA and red blood cell tedggardfor human life is guilty of a Class D felany

resultsshowing the paternity indeand probability of exclusion were admissible sta i 1ondo

tistics. State vHartman,145 Ws. 2d 1 426 N.W2d 320(1988). h'?g) V\c/jhoeyer recklessly clfuses great bo dqllly harrg H "}.
Attemptedfourth—degree sexual assault is not aerefe under \gconsin law child unader CquumStances that s OV_V utter 'Sr_egar for the life of

Statev. Cvorovic,158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990). thatunborn child, the woman who is pregnarith that unborn

The“use or threaof force or violence” under sub. (2) (a) does not require that thehild or another is guilty of a Class D felon
force be directed toward compelling the victsrsubmission, but includes forcible guilty y

contactor the force used as the means of making contact. S@tmgs,165 Ws. (2) SECOND-DEGREERECKLESSINJURY. (a) Whoever recklessly

2d 27,477 N.W2d 265(1991). causegyreat bodily harm to another human being is guilty of a
A dog may be a dangerous weapon under sub. (1) (b). S&itks,168 Ws. 2d cl égf | y g quilty

245, 483 N.W2d 286(Ct. App. 1992). assk felony

Stﬁonvgtionsggfgé \%)th 23513?3’6% 5(d|21 wgd(%i)(ldg% g)ot violate double jeopardy (b) Whoever recklessly causes great bodily harm tardnorn
atev. Sauce . . . e .
A defendans lack of intent to maka victim believe that he was armed was iFreIeCh”,d 1S gu”ty of a Class F femny
vantin finding a violation of sub. (1) (b); if the victimbelief that the defendant was ~ History: 1987 a. 3991997 a. 2952001 a. 109 ) o
armed was reasonable, that is enoustate vHubanks173 Ws. 2d 1496 N.w2d Judicial Council Note, 1988:Sub. (1) is analogous to the priofesfse of injury
96 (Ct. App. 1992). by conduct regardless of life.
Sub.(2) (d) is not unconstitutionally vague. Expert evidence regarding siesep Sub.(2) is new It creates the crime of injury by criminal recklessness. See s.
solelyon a hypothetical situation simildutnot identical, to the facts of the case was939.24.[Bill 191-S]

inadmissible. State vPittman,174 Ws. 2d 255496 N.W2d 74(1993). First-degreeeckless injurys. 940.23 (1), is not a lesser includeiémge of aggra
Convictionsunder both sulf2) (a) and (e) did not violate double jeopar@fate yatedbattery State vEastman185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994).
v. Selmon,175 Ws. 2d 155877 N.W2d 498(Ct. App. 1993). Sub.(1) (a) cannot be applieabainst a mother for actions taken against a fetus

“Greatbodily harm” is a distinct elemennder sub. (1) (a) and need not be causeghjle pregnant as the applicable definition of human being under s. 939.22 (16) is
by the sexual act. StateSchambowl76 Ws. 2d 286 N.W.2d (Ct. App. 1993).  |imited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
Intentis not an element of sub. (2) (a); lack of an intent element does not renglgyexcludes actions by a pregnant woman fitsnapplication.” State Deborah J.Z.
this provision constitutionally invalid. State Neumann179 Ws. 2d 687508  228Wjis. 2d 468596 N.W2d 490(Ct. App. 1999)96-2797
N.W.2d 54 (Ct. App. 1993). o ) . ) Utter disregard for human life is not a subpart ofitttent element and need not
A previous use of force, and the victamesulting feawas an appropriate basis pe proven subjectivelylt can be proven by evidence relating to the defersistatte
for finding that a threat of force existed under sub. (2) (2). St8ipeesel91Wis.  of mind or by evidence of heightened risk or obvipatentially lethal dangeHow
2d 205 528 N.W2d 63(Ct. App. 1995). ever proven, utter disregard is measured objectively on the bagisibh reasonable

Violation of any of the provisions of this section does not immunize the defendgjarsonwould have known. Statedensen, 2000 WI 8236 Ws. 2d 521613 N.W2d
from violating the same or another provision in the course of sexual miscondwct. 1170 9g8-3175

actsof vaginal intercourse are $igfently different in fact to justify separate cges
undersub. (1) (d). State Kruzycki, 192 Ws. 2d 509531 N.W2d 429(Ct. App. . .
1995). ) o ) 940.235 Strangulation and suffocation. (1) Whoever
N \?\;‘gﬁgé‘z&s Rg;“gggr}?gg‘_tfgg{'y vague. Stat&mith, 215 Ws. 2d 84572 jntentionallyimpedes the normal breathing or circulatioblobd

Fora guilty plea to a sexual assault gfeato be knowingly made, a defendant needy applying pressure on the t_hroa@ or neck oblogking the nose
not be informed of the potentiaf being required to register as a convicted sexor mouth of another person is guilty of a Class H felony
offenderunder s. 301.46r that failure to register could result in imprisonment, as the . . . .
commitmentis a collateral, not direct, consequence of the plea. Statslig, 2000 (2) Whoeverviolates sub(1) is guilty of a Class G felony if
Wls?fb 2(322) \(/g)SWZadS i%%ggg”Ncglgﬁolgg %?n—écljgge of a fedeeiagpital as it s not theactor has a previous conviction under this section or a previous
afacility under s. 940.295 (2). The definitiohinpatient care facility in s. 940.295 CODVICtIOthI’ a violent crime, as defined in839.632 (1) (e) 1.
incorporates. 51.35 (1), which requires that all of the specifically enumerated facili History: 2007 a. 127
tiesmust be places licensed or approved by DHFS AAdépital is subject to federal
regulationbut is not licensed or regulated by the state. St&ewers, 2004 WI App . . .
156,276 Ws. 2d 107687 N.W2d 50 03-1514 940.24 Injury by negligent handling of dangerous
0 Expertaesft_imony is n%t requirﬁd in every calljsle to estat;!isrexiﬁtence 8f a megtal weapon, explosives or fire. (1) Whoever causes bodily harm
ilinessor deficiency rendering the victim unable to appraiseor her conduct under ; ; ;
sub.(2) (c). State vPerkins, 2004 Wi App 21277 Ws. 2d 243689 N.w2d 684 L0 @nother by the negligent operation or handling of a dangerous
03-3296 weapon, explosives or fire is guilty of a Class | felony
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(2) Whoevercauses bodily harm to an unborn childthg oneof the crimes sahaged for acts arising out of the sameinci
negligentoperationor handling of a dangerous weapon, expladentor occurrence, there shall be a single convictiopémposes
sivesor fire is guilty of a Class | felony of sentencing and for purposes of counting convictions under

History: 1977 c. 1731987 a. 3991997 a. 2952001 a. 109 23.33(13) (b) 2.and3., under s30.80 (6) (a) 2or 3., under ss.

Judicial Council Note, 1988:The definition of the dénse is broadened to include 343 30(1q) and343.3050r under s350.11 (3) (a) 2.and3. Sub
highly negligent handling of fire, explosives and dangerous weapons other than a_, ’ ’ '

firearm, airgun, knife or bow and arro@ee s. 939.22 (10). The culpable mental state€€tion(1) (a), (am), (b), (bm), (c), (cm), (d), and(e) each require
is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] proof of a fact for conviction which the others do not require.

Dogsmust be intended to lreeapons before their handling can result in a violation :
of this section. That a dog bites does not render the daggerousveapon. Despite (2) (a) The defendant has a defense ifheshe proves by a

evidenceof positive steps to restrain the dog, when those measures are inadecpseponderance of thevidence that the great bodily harm would
criminal negligence may be found. Physical proximityds necessary for a defen haveoccurred even if he or she had been exercising due care and
ggg‘(igggy'gi"ojg';f“w‘e handling. StateBodoh,226 Ws. 2d 718595 N-W2d o - sha had not been under the influence of an intoxicant, did not

havea detectable amount afrestricted controlled substance in

940.25 Injury by intoxicated use of a vehicle. (1) Any his or her blood, or did not have an alcohmincentration
personwho does any dhe following is guilty of a Class F felony: describedunder sub(1) (b), (bm), (d) or (e).

operationof a vehicle whilé under the influence of an intoxicannt allegedly having a detectable amountwéthamphetamine,

(am) Causes great bodily harm to another human being by ‘Egnma—hydroxybutyriacid,or detta-9-tetraftydrocannabinol in

; - : or her blood, the defendant heaglefense if he or she proves
operationof a vehicle while the person has a detectable amoun Va preponderance of the evidence thatatime of the incident

arestricted controlled substance in his or her blood. Cg_’r‘é‘occurrence he or she hadralid prescription for methamphet

(b) Causes great bodily harm to another human being by H}@ineor oneof its metabolic precursors, gamma—hydroxybutyric
operationof a vehiclewhile the person has a prohibited alcoh cid, or delta-9-tetrahydrocannabinol.

concentrationas defined in 340.01 (46m) (3) An officer who makes an arrest for a violation of this-sec

(bm) Causes great bodily harm to another human being by i shall make a report as required unde2333 (4t) 30.686
operationof a commercial motor vehicle while therson has an 346 6350r 350.106

alcoholconcentration of 0.04 or more but less than 0.08. History: 1977 c. 193272 1981 c. 20184 1983 a. 4591985 a. 3311987 a. 399

; ; 89a. 105275 359, 1991 a. 2771993 a. 317428 478 1995 a. 425436, 1997
(c) Causes great bodily harm to an unborn child by the epe; 37 205 1090 &, 32100, 186 2001 a. 16108 2003 4. 3007 5008 & 253

tion of a vehicle while under the influence of an intoxicant. NOTE: For legislative intent seechapter 20, laws of 1981section2051 (13)

(cm) Causes great bodily harm to an unborn child by the ©operarhedouble jeopardy clause was not violatedabshage under sub. (1) (c) [now

tion of a vehicle while the person hasdetectable amount of aggg-,ﬂll{j‘v)]zga’é‘ga‘g’é‘;"f subs. (1) () and (b). StatBohacheff 114 Ws. 2d 402
restrictedcontrolled substance in his or her blood. _'I'_hétriél court did no.t err in refusing to adneipert testimony indicating that the
(d) Causes great bodily harm toamborn child by the opera victims would not have stgred the same injury had they been wearing seat belts; the
tion of a vehicle while the person has a prohibited alcohol coﬁ\f{,(\j,.e;ﬁﬁné’(tlrgé%\g?m 0 a defense under@bState vTurk, 154 Ws. 2d 294453
centrationas defined in $340.01 (46m) Theoffense under sub. (1) (am) has 2 elements that must be proved beyond a rea
. . nabledoubt: 1) the defendant operated a vehicle with a detectable amount of a
) (e) Causes great bodily harm to an_unborn child by the 0peféstrictedcontrolIed substance in his or her blood; and 2) the defesdguetration
tion of a commercial motor vehicle while the perd@s an alco  of the vehicle caused great bodily harm to the victim. The elements of the crime do
i not provide the state with any presumptions that relieves the state of its borden
hol concentration of 0.04 or m_org but less t_han 0.08. establishthe two elements beyond a reasonable doubt nor did the legisl&naet
(1d) (a) 1. Except as providdd subdz2., if the person who ment,without requiring a causal link between drug use and the injury as an element
i of the crime, in some way exceeds its author8yate vGardner2006 WI App 92,
ﬁomg"nttedan ofense under sulfl) (a) (am), (b), (c), (cm), or(d) 292Wis. 20 682715 NW2d 72005-1372
as2 or more prior convictions, suspensions, or revocationSyheafirmative defense undaub. (2) (a) does not shift to the defendant the burden

countingconvictions undesub.(1) and s940.09 (1)in the per  to prove that he or sheiisnocent. It requires the defendant to prove that despite the

elifati i~ H i actthat the state has satisfied the elements of feasd, the defendant cannot be
son'slifetime, plus other convictionsuspensions, or I’(:"VocatlOn%eldIegally responsible under the statute. Sta®ardner2006 WI App 92292

countedunder s343.307 (1)the procedure under343.301shall  wis. 2d 682 715 N.w2d 720 05-1372
be followed if the court enters an order regarding operating-privi “Materially impaired” as used in the definition of “undie influence of an intoxi

icti i i ili i cant”in s. 939.22 (42) does not have a technical or peculiar meaning liawthe
Iegerestrlctlon or enters an order reQardmg immobilization. beyondthe time-tested explanations in standard jusyructions. Therefore, the cir

2. Notwithstanding paxb), if the person who committed ancuit courts response to the jury question to give all words not otherwise defined their
offenseunder sub(l) (a) (am) (b) (C) (cm) or(d) has 2 omore ordinarymeaning was not errazomported witrs. 990.01, and did not constitute an
P . ’ ! ' ! o tion. State. \Hubbard, 2008 WI 92 i8v2d 752
convictions, suspensions, or revocations counted under Nw.sds30 06-2783 e el
343.307 (1) within any 5-year period, the procedure under s.
343.301shall be followed if the court enters an ordegarding 940.285 Abuse of individuals at risk. (1) DEFINITIONS. In

operating privilege restriction and the installatioraafignition  this section:

interlock device or enters an order regarding immobilization.  (ag) “Abuse” means any of the following:
(b) If the person who committed anfefise under sulfl) (a) 1. Physical abuse, as defined i46.90 (1) (fg)
(am), (b), (c), (cm), or(d) has 2 or more prior convictions, suspen 2 Emotional abuse, as defined i®6.90 (1) (cm)
sions,or revocations, counting convictions under sdpand s. 3. Sexual abuse, as defined i#8.90 (1) (gd)
940.09(1) in the persois lifetime, plus other convictions, suspen 4. Treatment without consent, as defined iA&90 (1) ()

sions,or revocations counted unded.3.307 (1)the procedure ; . / .
unders.346.65 (6)shall be followed if the coudrders the seizure - Unreasonable confinement or restraint, as defined in s.
andforfeiture of the motor vehicle owned by the person and us#-90(1) (i)-
in the violation. 6. Deprivation ofa basic need for food, shelt@lothing, or
(1m) (a) A person may be crged with and a prosecutor mayPersonal or health care, including deprivation resulting from the
proceeduponan information based upon a violation of any eondailure to provide or arrange for a basic need Ipeeson who has
binationof sub.(1) (a) (am), or (b); any combination of sulfl) assumedesponsibility for meeting the need voluntarily or by-con
(a), (am), or (bm); any combination of sulfl) (c), (cm), or(d); or  tract,agreement, or court order
any combination of sul{(1) (c), (cm), or(e) for acts arising out of ~ (am) “Adult at risk” has the meaning given irb§.01 (1e)
the same incident or occurrence. (dc) “Elder adult at risk” has the meaning given iA6.90 (1)
(b) If a person is chged in an information with any of the (br).
combinationof crimes referred to in pdi), the crimes shallbe  (dg) “Individual at risk” means an elder adult at riskan adult
joinedunder s971.12 If the person is found guiltyf more than atrisk.
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(dm) “Recklessly” means conduct that creates a situation of (c) “Community—based residential facility” has the meaning
unreasonablesk of harm and demonstrates a conscious disregagivenin s.50.01 (1g)
for the safety of the vulnerable adult. (cr) “Elder adult at risk” has the meaning given i#.90 (1)
(Am) ExcepTioN. Nothing in this section may be construed tgbr).
meanthat an individual at risks abused solely because he or she (d) “Foster home” has the meaning given i#&02 (6)
consistentlyrelies upon treatment by spiritual means through (e) “Great bodily harm” has the meaning given i939.22
prayerfor healing, in lieu of medical care, in accordance with htﬁ4). '
or her religious tradition. . (f) “Group home” has the meaning given i#8.02 (7)
(2) ABUSE;PENALTIES. (&) Any person, other than a person in “ ,, . .
chage of or employed in a facility under10.29or in a facility (9) “Home health agency” has the meaning given §0s19
or program under €£40.295 (2) who does any of the following @) (a)

may be penalized under p4b): (h) “Hospice” has the meaning given irb§.90 (1)
1. Intentionally subjects an individual at risk to abuse. (hr) “Individual at risk” means an elder adult at risk ot
2. Recklessly subjects an individual at risk to abuse. a”'_Sk'“ _ . o
3. Negligently subjects an individual at risk to abuse. 50(|1)35I(r1§)atlent health caréacility” has the meaning given in s.

(b) 1g. Any person violating paia) 1.or 2. under circurn B Y . . .
stanceshat cause death is guilty of a Claséelony Any person (k) “Neglect” has the meaning given in4£.90 (1) (f)
violating par (a) 3.under circumstances that cause death is guilty (km) “Negligence” means an act, omission, or course of con
of a Class D felony uctthatthe actor should realize creates a substantial and-unrea
1m. Any person violating pata) under circumstances thatSonablerisk of death, great bodily harm, or bodily harm to another
causegreat bodily harm is guilty of a Class F felony person. .
1r. Any person violating pafa) 1.under circumstances that (L) “Patient” means any person who does any of the following:
arelikely to cause great bodily harm is guitifa Class G felony 1. Receives care or treatménaim a facility or program under
Any person violating pafa) 2.or 3. under circumstances that aresub.(2), from an employee of a facility or program or from & per
likely to cause great bodily harm is guilty of a Class | felony sonproviding services under contract with a facility or program.
2. Any person violating pata) 1.under circumstances that 2. Arrives at a facility oprogram under sulf2) for the pur
causebodily harm is guilty of a Class H felanyny persorviolat-  poseof receiving care or treatment from a facility or program
ing par (a) 1.under circumstances that are likely to cause bodindersub.(2), from an employee of a facility or programder

harmis guilty of a Class | felony sub.(2), or from a person providing services under contract with
4. Any person violating paa) 2. or 3. under circumstances & facility or program under suii2). o

thatcause or are likely to cause bodily hasnguilty of a Clasé (o) “Recklessly” means conduct that creates a situation of

misdemeanor. unreasonableisk of death or harm to and demonstrates & con

5. Any person violating pata) 1, 2. or 3. under circuma  Sciousdisregard for the safety of the patient or resident.
stancesot causing and not likely to cause bodily harm is guilty (p) “Resident” means any person who resides in a facility

of a Class B misdemeanor undersub.(2).
qonistory: 1985 2. 3061993 a. 4451997 a. 18012001 . 1092005 a. 264388 () “State treatment facilityhas the meaning given in&L.01
: (15).

940.29 Abuse of residents of penal facilities.  Any per (s) “Treatment facility” haghe meaning given in §1.01 (19)
sonin chage of or employed in a penal or correctional institution (2) AppLICABILITY. This section applies to any of the following
or other place of confinement who abuses, neglects or ill-treatpesof facilities or programs:

any person confined in or a resident of any such institution or place(a) An adult day care center

or who knowingly permits another person to do so is guilty of a (b) An adult family home.

Classl felony. A itv_based residential facilit
History: 1975 c. 19,1975 c. 413.18; 1977 ¢. 1731979 ¢. 1241981 c. 201987 (c) A community-based residential facility
a.161ss.12, 13 1987 a. 3321993 a. 4452001 a. 109 (d) A foster home.

940.291 Law enforcement officer; failure to render aid. (€) A group home.

(1) Any peace dfcer, while acting in the course of employment  (f) A home health agency

or under the authority of employment, who intentionally fails to (g) A hospice.

renderor make arrangementsr any necessary first aid for any  (h) An inpatient health care facility

person in his or her actual custody is guilty of a Class A misde (j) A program under $1.42 (2)

meanor if bodily harm resulfsom the failure. This subsection () The Wsconsin Educational Services Program for the Deaf

applieswhether the custody is lawful or unlawhutd whether the 54121 of Hearing under $15.52and the iconsin Center for
custodyis actual or constructive. A violation for mtennonaﬂlythe Blind and \isually Impaired under €15.525

failing to render first aid under thisibsection applies only to first

aid which the dficer has the knowledge and ability to render -
(2) Any peace dicer who knowingly permits another person (L) A treatment facility ,

to violate sub(1), while acting in the course of employment or (M) A residential care center for children and yoopierated

underthe authority of employment, is guilty of a Classrdsde by a child welfare agency licensed undet&60or an institution
meanor. operatecby a public agency fdhe care of neglected, dependent,

History: 1983 a. 27 or delinquent children.

) ) (n) Any otherhealth facility or care-related facility or home,
940.295 Abuse and neglect c_)f patients and  residents.  \yhetherpublicly or privately owned.
(1) DEFI"‘\WONS;, In this sectlon_. . . (3) ABUSEAND NEGLECT;PENALTIES. (a) Any person in chge
(ad) “Abuse” has the meaning given iM8.90 (1) (a) of or employed irany facility or program under suf2) who does
(ag) “Adult at risk” has the meaning given ir68.01 (1e)  any of the following, or who knowingly permits another person to
(am) “Adult family home” has the meaning given ir6§.01 do so, may be penalized under .(&i:
. 1. Intentionally abuses dntentionally neglects a patient or
(b) “Bodily harm” has the meaning given ir4€.90 (1) (aj) resident.

(k) A state treatment facility

@)
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2. Recklessly abuses or recklessly neglects a patient or resi(2) (a) Except as provideith s.948.051 whoever knowingly

dent. engagesn trafficking is guilty of a Class D felony if all of the fol
3. Abuses, with negligence, or neglects a patient or a residé@iving apply: _ _
(b) 1g. Any person violating pafa) 1.or 2. under circum 1. One of the following applies:

stanceghat cause death to an individual at risk is guilty of a Class a. The trdicking is for the purposes of labor or services.

C felony. Any person violatingpar (a) 3.under circumstances b, The traficking is for the purposes of a commercial sex act.
thatcause death to an individual at risk is guilty of a ClagslD 2. The traficking is done by any of the following:
a.

ony. - . . L
1m. Any person violating pafa) under circumstances that Causing or threatening to cause bodily harm tdrasfyid
causegreat bodily harm tan individual at risk is guilty of a Class
E felony:.
1r. Except as provided in suliin,, anyperson violating par
(a) 1. under circumstances that caggeat bodily harm is guilty

ual.

b. Causing or threatening to cause financial harm to any indi
vidual.

¢. Restraining or threatening to restrain any individual.

of a Class F felonyAny person violating pa@) 1.undercircum d. Molating or threatening to violate a law
stanceghat are likely to cause great bodily harm is guilty of a e. Destroying, concealing, removing, confiscating, or-pos
Class Gfelony. sessingpr threatening to destrpgonceal, remove, confiscate, or

2. Any person violating pata) 1.under circumstances thatPossessany actual opurported passport or any other actual or
causebodily harm is guilty of a Class H felanAny persorviolat- purportedofficial identification document of any individual.
ing par (a) 1.under circumstances that are likely to cause bodily f. Extortion.

harmis guilty of a Class | felony g. Fraud or deception.
3. Except as provided in subbin, anyperson violating par h. Debt bondage.
(a) 2. or 3. under circumstances that cause gleatily harm is i. Controlling any individuag access to an addictive eon

guilty of a Class H felonyAny person violating pafa) 2.0r3.  gjled substance.
under circumstances thatelikely to cause great bodily harm is i Using any scheme or pattern to cause an individual to

guilty of a Class I felony , believethat any individual would ster bodily harm, financial
4. Any person violating pafa) 2. or 3. under circumstances parm restraint, or other harm,

thatcause or are likely to cause bodily hasnguilty of a Class (b) Whoever benefits in any manner from a violation of(aar

misdemeanor. o _ is guilty of a Class D felony if the person knows that the benefits
5. Any person violating .pa(a) 1, 2. or 3. ulnder CIrCUM  comefrom an act described in péa).
stancesot causing and not likely to cause bodily harm is guilty (3) Any person who incurs an injury deathas a result of a

of a Class B misdemeanor . ; . o ; >
History: 1993 a. 4451995 a. 2251997 a. 1801999 a. 92001 a. 5759, 109 violation of sub.(2) may bring a civil action against the person

2005a. 264 388 2007 a. 45 who committedthe violation. In addition to actual damages, the
Evidencethat residentsufered weight loss and bedsores waicaht to support court may award punitive damages ttee injured partynot to

the conviction of a nursing home administrator &ause of residents. StateSere i

bin 110 Ws. 20 537350 N.W2d 65(1984). exceedreble the amount of actual damages incurred, and reason
Section 50.135 (1), as incorporated in sub. (1) (i), requires that all of the specPle attorney fees.

cally enumerated facilities must be places licensegpproved by DHFS. AA/hos History: 2007 a. 16.

pital is subject to federal regulation but is not licenseregulated by the state and

thusnot within the definition ofnpatient health care facilityState vPowers, 2004 : ; ;
WI App 156,276 Wis. 2d 107687 N.W2d 50 03-1514 940.305 Taking hostages. (1) Except as provided isub.

SeekingJustice in Death’ Waiting Room: Barriers to Edctively Prosecuting (), whoeverby force or threat of imminent force seizes_, confines
Crimein Long-term Care Facilities. HanrahanisW.aw Aug. 2004. or restrains a person without the persoodnsenand with the
A Response: Issues fetting Long—term Care. Purtell. iVLaw Oct. 2004. intentto usethe person as a hostage in order to influence a person

. . . to perform or not to perform some action demanded bycher
940.30 False imprisonment.  Whoever intentionally con g guilty of a Class B felony
fines or restrains another without the persoronsent and with

knowledgethat he or she has no lawful authority to do sguity ; ; :
of a Class H felony guilty of aClass C felony if, before the time of the atsaarrest,

History: 1977 c. 1732001 a. 109 eachperson who is held as a hostage is released without bodily

Falseimprisonment is not a lessercluded ofense of the crime of kidnapping. har.m-
Geitnerv. State 59 Ws. 2d 128207 N.w2d 837 History: 1979 c. 18; 1993 a. 1942001 a. 109

A victim need only take advantage of reasonable means of escape; a victim neddie constitutionality of s. 940.305 is upheld. StatBertrand162 Ws. 2d 41,
notexpose himself or herself or others to danger in attempt to esSapevC.V.C. 469N.W.2d 873(Ct. App. 1991).
153Wis. 2d 145450 N.W2d 463(Ct. App. 1989).

Falseimprisonment, or confinement, is the intentional, unlawful, @amzbntested ; ; ;
restraintby one person of the physical libedf/another State vBurroughs, 2002 940.31 Kidnapping. (1) Whoever does anyf the following

(2) Whoevercommits a violation specified under siib) is

WI App 18,250 Wis. 2d 180640 N.W2d 190 01-0738 is guilty of a Class C felony:
o ] ) (a) Byforce or threat of imminent force carries another from
940.302 Human trafficking. (1) In this section: oneplace to another without his or heansent and with intent to

(a) “Commercial sex act’” means sexual contact for which angausehim or her to be secretly confinedimprisoned or to be car
thing of value is given to, promised, or received, directly or-indried out of this state or to be held to service against his or her will;
rectly, by any person. or

(b) “Debt bondage'means the condition of a debtor arising (b) By force or threat of imminent force seizes or confines
from the debtois pledge of services as a security for deliéf anotherwithout his or her consent and with intent to cause him or
reasonablealue of those services is ragiplied toward repaying herto be secretly confined or imprisoned ob#ocarried out of this
the debt or if the length and nature of the services ardefoted. stateor to be held to service against his or her will; or

(c) “Services’'means activities performed by one individual at (c) By deceit induces another to go from one place to another
the request, under the supervision, or for the benefaraither with intent to cause him or her to be secretinfined or impris
person. onedor to be carried out of this state or to be held to service against

(d) “Trafficking” means recruiting, enticing, harboring, transhis or her will.
porting, providing, or obtaining, or attempting to recruit, entice, (2) (a) Except as provided in pgb), whoever violates sub.
harbor,transport provide, or obtain, an individual without con (1) with intent to cause another to transfer property in order to
sentof the individual. obtainthe release of the victim is guilty of a Class B felony
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(b) Whoever violates sulfl) with intent to cause another to  (cd) “Member of a household” means a person who regularly
transferproperty in order to obtain the release of the victim igsidesin the household of another or who within the previéus
guilty of a Class C felony if the victim is released without permanonthsregularly resided in the household of anather

nentphysical injury prior to the time the first witness is sworn at (cg) “Personally identifiable information” has the meaning

thg{trtial. 1977 c. 1731993 a. 194486 2001 a. 109 givenin s.19.62 (5)

Istory: C. a. ¢ ) a. “ ” H H H

A conviction under sub. (1) (c) does not require proof of express or imfibeep (cr) “Record” has the meaning given ins.32 (2)

resentations State vDalton,98 Wis. 2d 725298 N.W2d 398(Ct. App. 1980). (d) “suffer serious emotional distress” means to feel terrified,

The “service” element under sufil) (b) is satisfied by proof of sexual assault.intimi
Statev. Clement153 Ws. 2d 287450 N.W2d 789(Ct. App. 1989). intimidated, threatened, harassed, or tormented.

Parentaimmunity does not extend to an agent acting for the parent. Sgite-v (2) Whoevermeets all of the followingriteria is guilty of a

plot, 180 Wis. 2d 383509 N.W2d 338(Ct. App. 1993). Classl felony:

Forced movemerdf a person from one part of a building to another satisfies the . . .
“carriesanother from one place to another” element of sub. (1) (a). Sttwer, (@) The actor intentionally engages in a course of conduct
191Wis. 2d 322528 N.W2d 85(Ct. App. 1995). directedat a specific person that would cause a reasonable person

Confinements the intentional, unlawful, and uncontested restraint by one pers, : : : :
of the physical liberty of anothetate vBurToughs, 2002 W1 App 1850 Ws. 2d fhder the same circumstances tdesuserious emotional distress

180, 640 N.W2d 190 01-0738 or to fear bodily injury toor the death of himself or herself or a

Sub.(2) (b) allows for a lesser degree of kidnapping if two additional elements gigemberof his or her family or household.
presentl) the victim is released prior to tfiest witness testimonyand 2) there is

no permanent physical injury the victim. Once there is some evidence of themiti (D) The actor knows or should know that at least one of the acts

gatingfactor of no permanent injurthe burden is on the state to prove the absengpat constitute the course of conduct will cause the specific person
of that factor and a court accepting a guilty plea to ayelakidnapping éénse under

sub.(2) (a) should ascertain a factual basis for excluding the lesser-refaestof {0 Suffer serious emotional distressplace the specific person in
undersub. (2) (b). State.Ravesteijn, 2006 WI App 25@97 Wis. 2d 663727  reasonabldear of bodily injury to or the death of himself or her

N.W.2d53, 05-1955 self or a member of his or her family or household.
940.32 Stalking. (1) In this section: (c) The actols acts cause the specific person téesiderious
) ' ' Cemotionaldistress or induce fear in the specific person of bodily
f?ﬁury to or the death of himself or herselfa member of his or
her family or household.

(2e) Whoevermeets all of the following criteria is guilty af

(a) “Course of conduct” means a series of 2 or more acts
ried out over time, however short or lotigatshow a continuity
of purpose, including any of the following:

1. Maintaining a visual or physical proximity to the vu:tlm.cIassl felony:

2. Approa_chlng or cqnfroptmg the victim. . . (a) After havingbeen convicted of sexual assault under s.
_ '3. Appearing at the victirs’workplace or contacting the vic 940.225 948.02 948.025 or 948.085 or a domestic abuse
tim’s employer or coworkers. , _ . offense,the actor engages in any of the acts listed in @)Ka)
~4. Appearing at the victins’home or contacting the victi®?' 1 1910, if the act is directed at the victim of the sexual assault or
neighbors. the domestic abuse fefnse.

5. Entering property owned, leased,occupied by the Vic (1) The actor knows or should know that the act will cause the
) o ) ~ specificperson to stér serious emotional distress or place the
6. Contacting the victim by telephone or causing the vistimspecificperson irreasonable fear of bodily injury to or the death

telephoneor any other persos'telephone to ring repeatedly orof himself or herself or a member of his or her family or heuse
continuouslyregardless of whether a conversation ensues. hold.

6m. Photographing, videotaping, audiotaping, through (c) The actois act causes the specific person tdesiserious
any other electronic means, monitoring or recordingattiévities  emotionaldistress or induces fear in the specific person of bodily
of the victim. This subdivision applies regardless of where the @gry to or the death of himself or herself or a member of his or
occurs. _ . her family or household.

7. Sending material by any means to the victinfarthe pur (2m) Whoever violates sulf2) is guilty of a Class H felony
poseof obtaining information about, disseminating informatiofy any of the following applies:
about,or communicating with theictim, to a member of the vic
tim’s family or household or an employeoworker or friend of
the victim.

8. Placing an object on or delivering an objecptoperty
owned,leased, or occupied by the victim.

tim.

(a) The actor has a previous conviction for a violent crime, as
definedin s.939.632 (1) (e) 1or a previous conviction under this
sectionor s.947.013 (1r)(1t), (1v), or (1x).

(b) The actor has a previous conviction for a crime, the victim
of that crime is the victim of the present violation of g@f. and

9. Delivering an object to a member of ¥ietim's family o -, y-esent violation occurs within 7 years after the mmvic
householdor an employercoworker or friend of the victim or tion

placingan object onor delivering an object to, property owned,

leasedpr occupied by such a person with the intent thabltject (c) The actor intentionally gaireccess or causes anotherper
be delivered to the victim. sonto gain access to a record in electronic format that contains

ﬁgésonallyidentiﬁable information regarding the victim in order
0 facilitate the violation.

(d) The person violates 868.31 (1)or 968.34 (1)in orderto
cilitate the violation.

(ap) “Domestic abuse fE#nse” means an act of domesthuse (e) Thevictim is under the age of 18 years at the time of the
that constitutes a crime. violation. _ o _

(c) “Labor dispute” includes any controversy concerning (3) Whoeverviolates sub(2) is guilty of a Class F felony if
terms, tenure or conditions of employment, or concerning tHdY of the following applies:
associationor representation of persons in negotiating, fixing, (&) The act results in bodily harm to the victim or a member of
maintaining,changing or seeking to arrange termganmditions thevictim’s family or household.
of employment, regardless of whether the disputants stand in thg¢b) The actor has a previous conviction for a violent crime, as
proximaterelation of employer and employee. definedin 5.939.632 (1) (e) 1or a previous conviction under this

(cb) “Memberof a family” means a spouse, parent, child; sitsectionor s.947.013 (1r)(1t), (1v) or(1x), the victim of that crime
ling, or any other person who is related by bl@oddoption to is the victim of the present violation of su@), and thepresent
another. violation occurs within 7 years after the prior conviction.

10. Causing a person to engage in any of the acts descri
in subdsl.to09.
(am) “Domesticabuse” has the meaning given i8%3.12 (1) f
(am) &
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(c) The actor uses@angerous weapon in carrying out any of 4. In the circumstances described under (@ror (c), the
theacts listed in suk{1) (a) 1.to 9. crime or alleged crime has been reported to an appropriate law
(3m) A prosecutor need not show that a victim received hforcementgency by others.
will receive treatment from a mental health professional in order(2m) If a person is subject to siiB) (b)or(c), the person need
to prove that the victim stdred serious emotional distress undenot comply with sub(2) (b) or (c) until after he or she has sum
sub.(2) (c)or(2e) (c) monedor provided assistance to a victim.

(4) (a) This section does not apply to conduct ikair acts (3) If a person renders emgency care for a victim, 895.48
thatareprotected by the persarright to freedom of speech or to(1) applies. Any person who provides other reasonable assistance
peaceablyassemble with others under the state and U.S. censtitinderthis section ismmune from civil liability for his or her acts
tions, including, but not limited to, any of the following: or omissions in providing the assistance. This immunity does not

1. Giving publicity to and obtainingr communicating infer apply if the person receives or expects to receive compensation for
mationregarding any subjeathether by advertising, speaking oProviding the assistance.

patrollingany public street or any place where any person er pertistory: 1983 a. 1981985 a. 152332 1987 a. 141995 a. 461
This section is not unconstitutional. For a conviction, it must be proved that an

sonsmay lawfully be. accusedbelieved a crime was being committadd that a victim was exposed to
2. Assembling peaceably bodily harm. The reporting required does not require the defendant to incriminate
. . . himselfor herself as the statute contains no mandate that an individual identify him
3. Peaceful picketing or patrolling. selfor herself. Whether a defendant fits within an exception under sub. (2) (d) is a

matterof affirmative defense. State kaPlante]186 Ws. 2d 427521 N.W2d 448

(b) Paragraplfa) does not limit the activities thatay be con (Ct. App. 1994).

sideredto serve a legitimate purpose under this section.
(5) Thissection does not apply to conduct arising out of or ®0.41 Definitions. In $5.940.42t0 940.49

connectiorwith a labor dispute. ~ (1g) “Law enforcement agency” has the meaning given in s.
(6) Theprovisions of this statute aseverable. If any provi 165.83 (1) (b)
sionof this statute is invalid or if any application thereof is invalid, (1r) “Malice” or “maliciously” meansn intent to vex, annoy

suchinvalidity shall not afct other provisions or applications o injure in any way another person or to thwart or interfegin
which can be giverfiect without the invalid provision or applica mannemwith the orderly administration of justice.

tion. 0 fi g :
History: 1993 a. 96496 2001 a. 1092003 a. 222327 2005 a. 277 (2) “Victim” means any natural person against whom any
This section doesot violate the right to interstate travel and is not unconstitutioreime as definedn s.939.12or under the laws of the United States

ally v)algue or overbroad. StateRuesch214 Ws. 2d 548571 N.w2d 898(Ct. App.  iS being or has been perpetrated or attempted in this state.
1997),96-2280 AT » .

The actofs “acts” under sub. (2) (c) are not the equivalent of the 'actoourse (3) “Witness” means any natlural person who hagn oris
of conduct” under sub. (2) (a). There must be proof that the seirts caused fear expectedo be summoned to testify; who by reason of having rele

andnot that the course of conduct caused f&iate vSveum220 Ws. 2d 396584 i i i i i i
N Weod 157 (Ct. App. 1098)97-2165 vantinformation is subject to call or likely to be called as a wit

A “previous conviction for a violent crime” is a substantive elencéthe Class N€SSWwhether or not any action or proceeding hagetibeen com
H felony stalking dense under sub. (2m) (a) not a penalty enhartems not error mencedwhose declaration under oath is receimsdavidence for
to allow the introduction of evidenc trial that the defendant had stipulated to havany purpose; who hgsrovided information concerning any crime
ing a previous conviction for a violent crimeor was it error to instruct the jury to (h'b . h h d d A f .
makea finding on that matterState vWarbelton, 2008 Wi App 42, __iw2d___, L0 any peace aicer or prosecutor; who has provided information
747N.w.2d 717 07-0105 concerninga crime to any employee or agent of a law enforcement
S _ agencyusing acrime reporting telephone hotline or other tele
940.34 Duty to aid victim or report crime. (1) (a) Whe phonenumber provided by the law enforcement agency; or who
everviolates sub(2) (a)is guilty of a Class C misdemeanor  hasbeen served with a subpoena issued und&#s01or under
(b) Whoever violates sulR) (b)is guilty of aClass C misde the authority of any court of this state or of the United States.
meanorand is subject to discipline under40.26 (6) History: 1981 c. 18,1993 a. 128

(c) Whoever violates sulf2) (c)is guilty of a Class C misde

Meanor. 940.42 Intimidation of witnesses; misdemeanor .

. . . Exceptas provided in $940.43 whoever knowingly andhali-
(2) (&) Any person who knows tha crime is being com o]y prevents or dissuades, who attempts to SO prevent or
mitted and that a victinis exposed to bodily harm shall summonyissadeany witness from attendingy giving testimony at any
Iaw_ enforcement_ cﬁi_cers or other assistana@ shall provide trial, proceeding or inquiry authorized by la@ guilty of a Class
assistancéo the victim. A misdemeanor
(b) Any person licensed as a private detective or grantee a priistory: 1981 c. 18.

vatesecurity permiUnder s440.26who has reasonable grounds When a mother and child werettstify against the defendant and the defendant
tletters to the mother ging that she and the child not testifggardless of

to be”ev_e that a crime is being C_0mmitt9d or has been Commitmthenhe letters were addressed to ¢héid or the child was aware of the letser
shall notify promptly an appropriate law enforcement agency ofntentsthe defendant attempted to dissuade the child through her mathéne

the facts which form the basis for this belief mother of the minor child, had the parental responsibility and practical authority to
. ] o . monitorcommunications by third parties with the chiaid to influence whether the
(c) 1. Inthis paragraph, “unlicensed private security persottild cooperated with the court proceedings, there wéisisut evidence to convict.

i i 1 i Statev. Moore, 2006 WI App 61292 Wis. 2d 101713 N.W2d 131 04-3227
meansa private security persoas defined in $140.26 (1m) (h) This section supports ctging a person with a separate count for each letter sent,

who is exempt from the permit and licensure requirements 0f 8¢ each other act performed, for fhepose of attempting to dissuade any witness
440.26 from attending or giving testimony at a court proceeding or trial. StdMeare, 2006
. . . WI App 61,292 Wis. 2d 101713 N.W2d 131 04-3227
2. Any unlicensed privatsecurity person who has reasonable PP o5 ! !
groundsto believe that @rime is being committed or has beer§40 43

committedshall notify promptly an appropriate leemforcement : : : :
agencyof the facts which form the basis for this belief. lcigtgsé'lggg .éthéTg:;:any of the following circumstances is guilty

(d) A person. need not comply with this subsection if any of the (1) Wherethe act is accompanied by force or violemre
following apply: _ _ attemptedorce or violence, upon the witness, or the spouse, child,
1. Compliance would place him or her in danger stepchild,foster child, treatment foster child, parent, siblorg

2. Compliance would interfere with duties erson owes to grandchildof the witness or any person sharing a comdumi
others. cile with the witness.

3. In the circumstances described under(parassistance is  (2) Wherethe act is accompanied by injury or damagth&e
beingsummoned or provided by others. real or personal property of any person covered under(&ub.

Intimidation of witnesses; felony . Whoever vie
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(3) Wherethe act is accompanied by any express or implied (6) Wherethe act is committed by any person for monetary
threatof force, violence, injurpr damage described in s(b) or  gain or for any other consideration acting on the requesangf
(2). otherperson. All parties to the transactions are guilty under this

(4) Wherethe act is in furtherance of any conspiracy section.

(5) Wherethe act is committed bgny person who has suf ~History: 1981 ¢c. 18 1997 a. 1432001 a. 1092007 a. 96

feredany prior convictiorfor any violation under £43.30 1979  g40 46 Attempt prosecuted as completed act.  Whoever
stats. $5.940.42t0 940.45 orany federal statute or statute of anytemptghe commission of any act prohibited undera#0.42to
otherstate which, if the act prosecuted was committed irstis, g0 45is guilty of the dfense attempted without regard to the-suc
would be a violation under s840.42t0 940.45 cessor failure of the attempt. The fatttat no person was injured
(6) Wherethe act is committed by any person for monetargyhysicallyor in fact intimidateds not a defense against any-pro
gainor for any other consideration acting on the requeahgf secutionunder ss940.42to 940.45
otherperson.All parties to the transactions are guilty under this History: 1981 c. 18.
section. N
(7) Wherethe act is committed by a person whalgged 940.47 Court orders. Any court with jurisdiction over any
with a felony in connection with a trial, proceeding, or inquiry fopriminal mattey uponsubstantial evidence, which may include

thatfelony. hearsayor thedeclaration of the prosecutdhat knowing and
History: 1981 c. 18; 1997 a. 1432001 a. 1092005 a. 2802007 a. 96 maliciousprevention or dissuasion of any person whovgtm
Conspiracyto intimidate a witness is included under sub. (4). Steeibert141  OF Who is a witness has occurred or is reasonably likely to pccur

Wis. 2d 753416 N.W2d 900(Ct. App. 1987). mayissue orders including but not limited to any of the following:

940.44 Intimidation of victims; misdemeanor . Exceptas (1) An order that alefendant not violate s840.42t0940.45

providedin s.940.45 whoever knowingly and maliciously pre ~ (2) An order that a person before the court othan a defend
ventsor dissuades, or who attempts to so prevent or dissua@ét’,lndudlng, but not limited to, a subpoenaed witness or other
anotherperson who has been the victim of ariyne or who is act Personentering the courtroom of the court, not violatedgg).42
ing on behalf of the victim from doing any of the following isto 940.43
guilty of a Class A misdemeanor: (3) An order that any person described in gtpor (2) main
(1) Making any report of the victimization to any peackosfr  taina prescrlbed geographic distance from any specified witness
or state, local or federal law enforcement or prosecwgency Or victim.
or to any judge. (4) An order that any person described in gdpor (2) have
(2) Causinga complaint, indictment or information to beN0 communication with any specified witness or angtim,
soughtand prosecuted and assisting in the prosecution theredixceptthrough an attorney under such reasonable restrictions as
(3) Arrestingor causing or seeking tharest of any person in t€ court may impose.
connectiorwith the victimization. History: 1981 c. 18.

History: 1981¢c.18 . _940.48 Violation of court orders. Whoever violatesn
A jury instruction for a violation of s. 940.44 should specify the underlying crime . . R
andthat a defendant cannot be found guilty of intimidating a victim of a antess  Orderissued under £40.47may be punished as follows:

the elements of the underlying crime are proved beyond a reasonable doubt. Stat i .
v. Thomas 161 Wis. 2d 616468 N.Ww2d 729(Ct. App. 1991). 9481212?(0 gﬁglfgble, the persomay be prosecuted under ss

Acquittal on the underlying chge does not require acquittal on a geannders. L
940.44as the jury may have exercised its right to return a not guilty verdict irrespec (2) As a contempt of court under ch85. A finding of con

tive of evidence on thanderlying chage. State vThomas161 Ws. 2d 616468 H : .
N.W.2d 729 (Ct. App. 1991). temptis not a bar to prosecution under $40.42to 940.45 but:

Thedisorderly conduct statute, s. 947.01, does not requitetim, but when the (a) Any person who commits a contempt of court is entitled to
disorderlyconduct isdirected at a person, that person is the victim for the purpose @feditfor any punishment imposed therefor againstsemntence
‘2’5"13\7;;‘,“232% Eigpﬁ}_r\a,‘\}gaf?{é’}g’{f'%g},@l\gg&%ﬂdﬂﬂ's section. Staténie,  jmposedon conviction under s840.42to 940.45 and

o o ) (b) Any conviction or acquittal for any substantivéeofse
940.45 Intimidation of victims; felony . Whoever violates underss.940.42to 940.45is a bar to subsequent punishment for
s.940.44under any of the following circumstances is guiltyaof contemptarising out of the same act.

ClassG felony: (3) By the revocation of any form of pretrial releaséanfei-

(1) Wherethe act is accompanied by force or violeree ture of bail and the issuance of a bench warfanthe defendarg’
attemptedorce or violence, upon the victim, or the spouse, childrrestor remanding the defendantdostody After hearing and
stepchild,foster child, treatment foster child, parent, siblorg on substantial evidence, the revocation may be made whether the
grandchildof the victim or any person sharing a common domicilgolation of order complained of has been committed by the
with the victim. defendantpersonally or was caused or encouraged to have been

(2) Wherethe act is accompanied by injury or damagtheo committedby the defendant.
real or personal property of any person covered under(&ub. History: 1981 c. 18.

(3) Wherethe act is accompanied by any express or impli

threatof force, violence, injurpr damage described in siib) or %0'49 Pretriial release. Any pretrial releasef any defend

@) antwhether on bail ounder any other form of recognizance shall
) . . be deemed to include a condition that the defendant neitheodo,
(4) Wherethe act is in furtherance of any conspiracy causeto be done, nor permit to be done on his or her behalf, any
(5) Wherethe act is committed bgny person who has suf actproscribed bys.940.42t0 940.45and any willful violation of
feredany prior convictiorfor any violation under £43.30 1979  the condition is subject to punishment as prescribed 948.48
stats.,ss.940.42t0 940.45 or any federal statute or statute of any3) whether or not the defendant was sbbject of an order under
otherstate which, if the act prosecuted was committed irsthte, s.940.47
would be a violation under s840.42to0 940.45 History: 1981 c. 18.
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