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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS
968.01 Complaint. 968.27 Definitions.
968.02 Issuanceand filing of complaints. 968.28 Application for court order to intercept communications.
968.03 Dismissal or withdrawal of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.04 Warrant or summons on complaint. communications.
968.05 Corporations or limited liability companies: summons in criminal case968.30 Procedurdor interception of wire, electronic or oral communications.
968.06 Indictment by grand jury 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.07 Arrest by a law enforcementfifer. prohibited.
968.073 Recording custodial interrogations. 968.32 Forfeitureof contraband devices.
968.075 Domestic abuse incidents; arrest and prosecution. 968.33 Reports concerning intercepted wire or oral communications.
968.08 Release by law enforcemenfioér of arrested person. 968.34 Use of pen register or trap and trace device restricted.
968.085 Citation; nature; issuance; release of accused. 968.35 Application for an order for a pen register or a trap and trace device.
968.09 Warrant on failure to appear 968.36 Issuance of an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.37 Assistancen the installation and use afpen register or trap and trace
968.11 Scope of search incident to lawful arrest. device.
968.12 Search warrant. 968.375 Subpoenasand warrants for records or communications of customexs of
968.13 Search warrant; property subject to seizure. electroniccommunication service or remote computing service pro
968.135 Subpoena for documents. vider.
968.14 Use of force. 968.38 Testingfor HIV infection and certain diseases.
968.15 Search warrants; when executable. 968.40 Grand jury
968.16 Detention and search of persons on premises. 968.41 Oath or afirmation of grand jurors.
968.17 Return of search warrant. 968.42 Presiding juror and clerk.
968.18 Receipt for seized property 968.43 Reporter; salary; assistant.
968.19 Custody of property seized. 968.44 Witnesses.
968.20 Return of property seized. 968.45 Witness rights; transcripts.
968.205 Preservation of certain evidence. 968.46 Secrecy.
968.21 Search warrant; secrecy 968.47 District attorneywhen to attend.
968.22 Effect of technical irregularities. 968.48 Attendance;absence; excuse; number required for grand $ession;
968.23 Forms. numberrequired to concur in indictment.
968.24 Temporary questioning without arrest. 968.49 Fine for nonattendance.
968.25 Search during temporary questioning. 968.50 Report progress and return indictments.
968.255 Strip searches. 968.505 Procedure upon disclgger of grand jury
968.256 Search of physically disabled person. 968.51 Indictment not to be disclosed.
968.26 John Doe proceeding. 968.52 Votes not to be disclosed.
968.265 Lie detector tests; sexual assault victims. 968.53 When testimony may be disclosed.

Cross—reference: See definitions in £67.02

968.01 Complaint. (1) In this section:

(a) “Electronic” has the meaning given inl87.11 (5).

(b) “Electronic signature” has the meaning given i@Gl.17
) (e).

(c) “Facsimile machine” has the meaning given ih32l.72 (1)
(@)

(2) Thecomplaint is a written statementtbie essential facts

of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.W2d 61
(1970).

Fora chage of resisting arrest, a complaint stated in statutory language Wias suf
cientand no further facts were necesséBate vSmith,50 Ws. 2d 460184 N.Ww2d
889(1971).

A complaint is sufcient as to reliability of hearsay information if théioér mak
ing it states that it is based on a written statement of the minor victim offémsef
charged. State vKnudson51 Ws. 2d 270187 N.W2d 321(1971).

A disorderly conduct complaint, which alleged that the defendant at a titated
andplace violateds. 947.01 (1) by interfering with the policdioér—-complainant
while he was taking another person into custody and that thgecvas based on the
complainant'personal observations, met the test of legdicgericy and did not lack

pecificity so as to invalidate a conviction. StateBecker 51 Ws. 2d 659188

constitutingthe ofense chaged. A person may make a complaing\y 5g 449(1971).

on information and belief. Except as providadsub.(3) or (4),
the complaint shall be made upon oath before a disittorney
or judge as provided in this chapter

(3) A person may comply with sug®) if he or she makes the ing probable cause. Fadtgt would lead a reasonable person to conclude that a crime

oath by telephone contact with the district attorney or judge, sigglfgascommitted by the defendant must appear within the 4 corners of the document.

the statement and immediately thereafter transmits a copy of
signedstatement to the district attorney or judging a facsimile

machine. The person shall also transmit the original signed-stal

ment,without using a facsimile machine, to the district attorn

A defendant waives objections to thefigigncy of a complaint by not objecting
beforeor at thetime of pleading to the information. DayState52 Ws. 2d 122187
N.W.2d 790(1971).

A complaint is a self-contained cbar and it alone can be considered in determin

tev. Haugen52 Ws. 2d 791191 N.w2d 12(1971).

% complaint is not defective because, basedtatements to arfigkr that cannot
be admitted at the trialMiranda warnings were not given. Suelm objection is

e@yaivedif not raised prior to trial. Gelhaar State 58 Ws. 2d 547207 N.W2d 88

To chage a defendant with the possession or sale of obscene materials, the com

orjudge. If the complaint is filed, both the original and the cogyaintmust allege that the defendant knew the nature of the materialsga ohact

shall be filed under $968.02 (2)

ing “feloniously” is insuficient to chage scienter State vSchneidei60 Ws. 2d 563
211N.W.2d 630(1973).

(4) A person may comply_ with su(_ﬁ) '_f he or she ma_kes the A complaint based on a policdioér’s sworn statement of what the alleged victim
oathby telephone contact with the district attorney or judge amescribecas having actually happened met the test of reliability of the informer and

i i i i constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
immediately thereafter electronicallgransmits the statement,defendam_A”isonV_ CeatoB2 We. 2014914 N.Wod 437(1074),

accompanlt_acby the person eleCtrpmc.:.S'gnature’ to the .dlsmCt An absolute privilege attached to alleged defamatory statements made by the
attorne_yor judge. If the Com_p|a|nt ifiled, the e_leqtronlcally defendantbout the plaintffto anassistant district attorney in seeking the issuance
transmittedstatement shall be incorporated iatariminal com  of a criminal complaintBeigman v Hupy, 64 Ws. 2d 747221 N.W2d 898(1974).
plaintfiled in either an electronic or paper format und€8.02 ~_ A criminal complaint siiciently alleges probable cause that the defendant has
committedthe alleged dénse when it recites thatparticipant in the crime has
(2)- admittedhis own participation and implicates the defendant, since an inference may
History: 1989 a. 3361995 a. 3512009 a. 184 bereasonably drawn that the participant is telling the truthf \R&tate 65 Wis. 2d
To be constitutionally stitient to support the issuance of an arrest warrant and #L3 223 N.W2d 446(1974).
showprobable cause, a complamust contain the essential facts constituting the A complaint, alleging that the defendantdiarized arailer at a construction site,
offensechaged. A complaint was fatally defective in merely repeating the languagasedn part upon the hearsay statements of the construction foreman that tools found
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in the defendard’automobile had been locked in the traieas suficient to satisfy — matter jurisdiction on the court but any conviction that results from their use in the
thetwo—pronged test dkguilar. Anderson vState66 Wis. 2d 233223 N.W2d 879 mannerdescribed in the opinios null and void; ss. 968.02, 968.04, 971.01, 971.04,
(1974). 971.05,and 971.08 are discussed. 63 AGgn. 540.

In determining the sfitiency of a complaint, the credibility @fformants or wit Judicial scrutiny of prosecutorial discretion in decision tmtfile complaint.
nesses is adequately tested by the 2—proAgeidiar standard. State Marshall, 92  Becker. 71 MLR 749 (1988).
Wis. 2d 101 284 N.W2d 592(1979).

A criminal complaint may be attacked when there has been an omission of critj iemi ; i
materialwhen inclusion is necessary for an impartial judge to determine probal 8.'03 Dismissal or withdrawal of complal_nts. () If
cause. State vMann,123 Wis. 2d 375367 N.W2d 209(1985). ejudge does not find probable cause to believe thaffanse

Neithera presumption of prosecutor vindictivenesaatual vindictiveness was hasbeen committed or that the accused has committed it, the judge

found when, following a mistrial resulting from a hung jutiie prosecutor filed il i 1 i
increasecthages and then fdred to accept a plea lgain requiring a guilty plea to shallendorse such flndlng on the complalnt dikgithe complalnt

the originalchages. Adding additional chges to obtain a guilty plea does no moreWith the clerk.

thanpresent the defendant with the alternative ajdarg trial orfacing chages on
which the defendant is subject to prosecution. Statehnson2000 WI 12232Wis. (2) An unserved warrant or S“mmons shallthat rques_t of
2d 679 605 N.W2d 846 97-1360 thedistrict attorneybe returned to the judge who may disnties

Thetest of a complaint is of minimal adequacy in setting forth the essential fagigtion. Such request shall be in writing, it shall state the reasons

establishingorobable cause through a common sense, and not hypertechnical, e i it : ;
ation. Only afidavits specifically incorporated into the complaint may be used \@léreform writing and shall be filed with the clerk.

showprobable cause, but the legal term of art, “incorporated by reference,” need not(3) The dismissals in subgl) and(2) are without prejudice.
beused; the term “attached” was fitient. State vSmaxwell, 2000 WI App 1.2, History: 1993 a. 486
235Wis. 2d 230612 N.W2d 756 99-2261 ’ '
For a complaint to pass constitutional mustemust contain the essential facts .
constitutingthe ofense chaged. It is noenough to list only the language of the crimi 968.04 Warrant or summons on complaint. (1) WAR-

nal statute the defendant allegedly violated, let alone a statutoryircifeis case, the i i 1 i
complaintlisted s. 948.02 (1) (d), which contains a usthoeat of force or violence RanTs. If it appears from the complaint, or from arfidvit or

element, but the complaint did not allege that the defendant used or threatened @mgaVitS filed With_the comp_laint or after an exa_mination Und_er
or violence and did not set forth the statutory language. As the complaint did not coath of the complainant or witnesses, when the judge determines
tain facts that establishguobablecause that the defendant violated s. 948.02 (1) ( i i i igebeli
the complaint did not comply with théth amendment. Stateavis,2012 WI App dihattfpls IS nheceisarWat thefe IZ progaﬁle CI’? be“evg :]hat
46,340 Ws. 2d 639813 N.W2d 702 11-0685 ar] (0} ense a§ een Com.mltte and that the accuse as com
Formssimilar to the uniform trdit citations that are used as complaintatiate ~ Mitted it, the judge shall issue a warrant for the arrest of the

criminal prosecutions in certain misdemeanor casessuficient to confer subject defendanbr a summons in lieu thereof. The warrarngl@nmons
matterjurisdiction on the court, but any conviction that results from terin the : :
mannerdescribed in the opinios null and void; ss. 968.02, 968.04, 971.01, 971.04$_ha” be delivered forthwith to a law enforcemerfiasr for ser
971.05and 971.08 are discussed. 63 A@gn. 540. vice.

» ) (&) When an accused has been arrested without a warrant and
968.02 Issuance and filing of complaints. (1) Exceptas is in custody or appears voluntarily before a judge, no warrant
otherwiseprovided in this sectiora complaint chaing a person shall be issued and the complaint shall be filedhwith with a
with an ofense shall be issued only by a district attornethef judge.

county where the crime is alleged to have been committed. A 5) A warrant or summons may be issiigth judge in another
complaintis issued when it is approved for filify the district oy nty when there is no available judge of the county in which the
attorney. The approval shall be in ttierm of a written endorse  compjaintis issued. The warrant shall be returnable before a
menton the complaint. judgein the county in which the fense alleged in the complaint

(2) After a complaint has been issued, it shall be filed withv@as committed, and the summons shall be returnable before the
judgeand either a warrant or summons shall be issued or the cejifcuit court of the county in which thefehse alleged in the com
plaintshall be dismissed, pursuant t888.03 Such filing com  plaint was committed.

mencesgthe action. (c) A judge may specify geographical limits for enforcement

(3) If a district attorney refuses or is unavailable to issuepfia warrant.
complaint,a circuit judge may permit the filing of a complaint, if () An examination of the complainant or witness under sub.
thejudge findsthere is probable cause to believe that the PErspf) may takeplace by telephone on request of the person seeking
to be chaged has committed anfefise after conducting a hear the warrant or summons unless good cause to the contrary
ing. If the district attorney has refused to issue a complaint, he, pears.The judge shall place each complainant or witness under
sheshall be informeaf the hearing and may attend. The hearingathand arrange for all sworn testimony to be recorded, either by
shallbe ex parte without the right of cross—examination. a stenographic reporter or by meaisa voice recording device.

(4) If the alleged violator under948.55 (2)or948.60 (2) (c) Thejudgeshall have the record transcribed. The transcript; certi
is or was the parent or guardian of a child who is injured or difisd as accurate by the judge or repqréer appropriate, shall be
asa result of an accidental shooting, the district attorney may cdifed with the court. If the testimony wascorded by means of a
sider,among other factors, the impact of the injurgleath on the voice recording device, the judge shall alle the original
alleged violator when deciding whether to issue a complaintecordingwith the court.
regardingthe alleged violation. This subsection does not restrict (2) gymmons. (a) In any casthe district attorneyafter the
the factors that a district attorney may consider in decidingsyanceof a complaint, may issue a summons in lieu of reguest
whetherto issue a complaint regarding any alleged violation. jnq the issuance o warrant. The complaint shall then be filed

History: 1977 c. 4491991 a. 1391999 a. 185 ith the clerk.

A judge abused his discretion in barring the public from a hearing under sub. Y§'§ . . . . .
Stateex rel. Newspapers Circuit Court,124 Ws. 2d 499370 N.W2d 209(1985). (b) In misdemeanor actions where the maximum imprison

A judges order under sub. (3) is not appealable. GavcMaroney127 Ws. 2d ~ mentdoes not exceed 6 months, the judge shall issue a summons
69, 377 N.w2d 201(Ct. App. 1985). insteadof a warrant unless the judge believes that the defendant

Sub.(3) does not give a trial court authority to order a district attorney to fiee-dif |, - ;
entor additional chages than thosalready brought. Unnamed Petitioneival- will not appear in response to a summons.

worth Circuit Ct., 157 Ws. 2d 157458 N.W2d 575(Ct. App. 1990). (c) If a person summoned fails to appear in response to-a sum

Sub.(3) does not confer upon the person who is the subject of a proposed-pros ; ot iotri
tion theright to participate in any way or to obtain reconsideration of the ultimagfbnSISS.ued by a dISt!’ICt attorne;l}'le C.ilstrICt attome.y may. Pro
decisionreached. A defendant named in a complaint issued purstsnit.t8) has ceedto file the complaint as provided in%68.02and, in addition
hatcompia A5 dcfondant nemed in & complant esuod pursuant to sub. (0. kgyendorsing his or her approval on the complaint, shall endorse
v. Dane County2004 W1 58 271 Ws. 2d 633681 N.W2d 110, 02-2490 ”dﬂonthe complaint the fact that the accused failed to respond to
A refusal to issue a complaint under sub. (3) may be proven directtgamstan @ SUMMONS.
tially, by inferences reasonably draivom words and conduct. The refusal can be .
openand explicit or indirect and inferred. Inactialone will ordinarily not support (3) MA’_\IDATO_BY PROVISI_ONS' (a) V\b”a_mt' The warrant shall:
an ?;%r%récleNoW;gu]sla(l)l t(c))zpr;iggute. KalalPane County2004 WI 58271 Wis. 1. Be in writing and signed by the judge.
Formssimilar to the uniforniraffic citation that are used as complaints to initiate 2. State the name of the crime and the sectlorgehlavmd
criminal prosecutions in certain misdemeanor casessuficient to confer subject humberof the section alleged to have been violated.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20233
https://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20879
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20101
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20101
https://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20592
https://docs.legis.wisconsin.gov/document/courts/123%20Wis.%202d%20375
https://docs.legis.wisconsin.gov/document/courts/367%20N.W.2d%20209
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%2012
https://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20679
https://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20679
https://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20846
https://docs.legis.wisconsin.gov/document/wisupremecourt/97-1360
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20112
https://docs.legis.wisconsin.gov/document/courts/235%20Wis.%202d%20230
https://docs.legis.wisconsin.gov/document/courts/612%20N.W.2d%20756
https://docs.legis.wisconsin.gov/document/wicourtofappeals/99-2261
https://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2046
https://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2046
https://docs.legis.wisconsin.gov/document/courts/340%20Wis.%202d%20639
https://docs.legis.wisconsin.gov/document/courts/813%20N.W.2d%20702
https://docs.legis.wisconsin.gov/document/wicourtofappeals/11-0685
https://docs.legis.wisconsin.gov/document/statutes/2011/968.03
https://docs.legis.wisconsin.gov/document/statutes/2011/948.55(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/948.60(2)(c)
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1991/139
https://docs.legis.wisconsin.gov/document/acts/1999/185
https://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%20499
https://docs.legis.wisconsin.gov/document/courts/370%20N.W.2d%20209
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/377%20N.W.2d%20201
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20157
https://docs.legis.wisconsin.gov/document/courts/458%20N.W.2d%20575
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2058
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-2490
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2058
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-2490
https://docs.legis.wisconsin.gov/document/statutes/2011/968.03(1)
https://docs.legis.wisconsin.gov/document/statutes/2011/968.03(2)
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/2011/968.04(1)
https://docs.legis.wisconsin.gov/document/statutes/2011/968.02

3 Updated 11-12Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.05

3. Have attached to it a copy of the complaint. VS.
4. State the name of the person to be arrested, if known, or..if (Defendant)

not known, designate thegerson to be arrested by any descriptiofHE STATE OF WISCONSIN © SAID DEFENDANT
by which the person to be arrested can be identified with reason complaint, copy of which is attachebaving been made

ablecertainty : Y .
beforeme accusing the defendant of committing the crime of ...
5. State the date when it was issued and the name of the jU&Qﬁtrary to sec. g Stats. g

whoissued it together with the title OT the judgefice. . You, ...., are, therefore, summoned to appear before Branch
6. Command that the person against wibencomplaint was o the ' “court of .... County at the courthouse in the City of ... to

madebe arrested and brought befdre judge issuing the warrant, o q\versaid complaint, on ..., ... (year), at .... o'clackhe ....

or, if the judge is absent or unable to act, before some other ju ®n, and in case of ;IOUI’ failure to aphealwarrant for your

in the same county _ _ _ arrestmay be issued.
7. The warrant shall be in substantially the following form:

STATE OF WISCONSIN Dated ..., ... (vear)
, .... (Signature)
.... County District A
State of Visconsin .... District Attorney
4. The complaint and summons may betloa same form.

VS. The summons shall beeneath the complaint. If separate forms
... (Defendant(s)) are used, a copy of the complaint shall be attached to the sum
THE STATE OF WISCONSIN D ANY LAW ENFORCEMENT mons.

OFFICER: (4) Service. (a) The warrant shall be directéal all law

A complaint, copy of which is attached, having been filed widnforcemenbfficers of the state. A warrant may be seraag
me accusing the defendant(s) of committing the crime afan.  wherein the state.

trary to sec. ..., Stats., and | having found that probable causgp) A warrant is served by arresting the defendant and iform

existsthat the crime was committed by the defendant(s). ing the defendant as soon as practicable of the nature of the crime
You are, therefore, commanded to arrest the defendant(s) @jih which the defendant is ctued.

.br(ljng ...f.tﬁgfore mte, ofif I am not available, before some other (c) An arrest may be made hylaw enforcement fiéer with-
judgeot this county outa warrant in the law enforcemenfioér’s possession when the
Dated ...., .... (year) ) law enforcement dicer has knowledge that a warrant has been
....(Signature) issued. In suchcase, the fiter shall inform the defendant as soon
....(Title)  aspracticable of the nature of the crime withich the defendant
8. The complaint and warrant may be on the starma. The is chaged.
warrantshall be beneath the complaititseparate forms are used, (d) Thelaw enforcement iter arresting a defendant shall
acopy of the complaint shall be attached to the warrant. endorseupon the warrant the time and place of the arrest and the
(b) Summons. 1. The summons shall command the defenddaw enforcement dicer’s fees and mileage therefor

to appear before a court at a certain time and place and shall bse htr%‘t)% d1971?;‘ f-v\1’21%5_9égg% 11%% 719771 gifg%s.4a% gfg;g %9832%.335
: ; up.Ct. Order s. 2d xiii ; a. a. a.
SUbStantla”ythe form set forth in sub@. X . Judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons
2. A'summons may be served anywhere in the state and it staalk issued upon the basis of sworn recorded testimony received by telephone on
beserved b)delivering a copy to the defendant personally or b{yquesbf the person seeking the warrant or summons unless goodeaoseon

: ) . ary appears. The telephopecedure permits faster processing of the application,
lea\”nga copy at the defendasitisual place of abode with aPeryhie preserving a record of the basis for subsequent refR@nOrder dective Jan.

son of discretionresiding therein or by mailing a copy to thet, 1988]
defendant'slast-known address. It shall be served by a lawTo be constitutionally séitient to support the issuance of an arrest warrant and to
enforcemenbfficer showprobable cause, a complamust contain the essential facts constituting the
) . . . offensechaged. A complaint was fatally defective in merely repeating the language
3. The summons shall be in substantially the following fornof the statute allegedly violated. Stat&\liams, 47 Wis. 2d 242177 N.w2d 61
a. When issued by a judge: (1970).

A warrant was properly issued upon sworn testimony of a ttetfan accom

STATE OF WISCONSIN, plice had confessed and implicated the defendant, since reliable hearsay is permitted
Count anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q
y . 186N.W.2d 314(1971).
State of Visconsin Whena complaint alleged that a reliable informant procured a sampleig$
VS from the defendard’apartment, the inference that the informant observed the defen
: dant’spossession of a controlled substance satisfieAghidar test. Scott vState,
.... (Defendant) 73 Wis. 2d 504243 N.w2d 215(1976).
THE STATE OF WISCONSIN D SAID DEFENDANT A criminal prosecution is properly and timely commenced by a John Doe com

plaintand arrest warrant that identify the defendant solely by a DNA profile, which
A complaint, copy of which is attached, having been filed witheetsthe requirement of sub. (3) (a) 4. that if the defensiarame is not known the

i i i personto be arrested must be identified by any description by which the person to be
meaccusing the defendant of committing the crime ofontrary arrestectan be identified with reasonable certainBtate vDabney2003 WI App

to sec. ...., Statsand | having found that probable cause exists tl 264 Ws. 2d 843663 N.W2d 366 02-2445

the crime was committed by the defendant. Applicablelaw allows electronic transmission of certain confidential case-infor
mationamongclerks of circuit court, county shdti ofices, and the Department of
You, ...., are, therefore, summoned to appear before_ B[anChJusticethrough electronic interfaces involving the Departmenidrinistrations
of the .... court of .... County at the courthouse in the City of ....@dice of Justice Assistance, specifically inciuding electronic data messages about
i i el adultarrest warrants if either the warrant or the case in which it was issued has been
answersaid complaint, on ...., ...., (year) at .... o’clackhe .... orderotsealod by the COUIDAG 210

noon, and In case of your failure to appeawarrant for your NOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu
arrestwill be issued. tion.
Dated ...., .... (year)

....(Signature) 968.05 Corporations or limited liability companies:
(Title) ~Summons in criminal cases. (1) When acorporation or lim
ited liability company is chayed with the commissioof a crimi

b._When issued by a district attorney: nal offense, the judger district attorney shall issue a summons

STATE OF WISCONSIN, settingforth the nature of the feihse ancommanding the corpo
.... County ration or limited liability company to appear before a court at a
State of Visconsin specifictime and place.
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(2) Thesummons for the appearance of a corporation er lim Enforcementofficers may make constitutionally valid arrests witheatrrants
. ) . ; undersub. (1)(d) if they have reasonable grounds to believe that the person has com
ited liability company may be served peovided for service of @ pjeqa crime. Rinehart\State 63 Wis. 2d 760218 N.W2d 323(1974),
summonsupon acorporation or limited liability company in a Thepolice force is considered as a unit. If there is a police—charcwietunica

civil action. The summons shall be returnable not lesstBantion to the arresting @iter who acts in good faith, the arrest is based on probable
causewhen facts exist within the polickepartment. State 8hears68 Wis. 2d 217

daysaftgr Service. 229N.W.2d 103(1975).
History: 1993 a. 12 . ) ) Whenbags were heavy and contained brick-tilkjects obtained in an overnight
Cross-reference: See s973.17for provision for default judgment against a-cor trip and the defendasthouse was under surveillance, there praable cause for
poration. arrestfor possession of marijuana. Stat®kelpsy3 Ws. 2d 313243 N.w2d 213
(1976).

. i i . indi Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a
968.06 Indictment by grand jury Upon indictment by a warranton the basis of information known prior to the arrest. Police may relyen

grandjury acomplaint shall be issued, as provided b§68.02 witnessreports of citizen informers. LovedayState;74 Ws. 2d 503247 N.w2d

upon the person named in the indictment ang#reon shall be 116(1976).

entitledto a preliminary hearing underg70.03 and all proceed An officer may make a warrantless arrest for an ordinance violatiostatatory
: f . terparbf the ordinance existLCity of Madison vRicky Two Crow 88 Wis. 2d
ings thereafter shall be the same as if the person had been mnt@g)zm N.W2d 359(Ct. App. 1979),

chargedunder s968.02and had not been indicted by a grand.jury Evidence obtained during a mistaken arrest is admissible as long as the arresting

History: 1979 c. 291 officer acted in good faith and had reasonable, articulable grounds to believe that the
suspectvas the intended arrestee. Stateee,97 Ws. 2d 679294 N.W2d 547(Ct.
X App. 1980).
968.07 Arres.t by a law enforcement officer . (1) A law An arrest by an out-of-state policdicér was a valid citizes’arrest. State @la
enforcemenbfficer may arrest a person when: wek, 114 Wis. 2d 332338 N.W2d 120(Ct. App. 1983).

3 i Whena defendans’ mother admitted police into heome to talk to her son, the
(a) Thelaw enforcement diter has a warrant Commandmgsubsequemrrest of her son was valid. Stat®Redgers119 Ws. 2d102 349 N.W2d

thatsuch person be arrested; or 453(1984).
(b) The law enforcement fider believes, on reasonable. Municipal police may arrest and detain a person for whom another municipality

. -"in another county has issued a civil arrest warrant. 61 Ggyp. 275.
grounds that a warrant for the perssrarrest has been issued in A city police oficer is a law enforcement fider and trafic officer within s.

this state; or 345.22.61 Atty. Gen. 419.
(C) The law enforcement fifer believes. on reasonable NOTE: See also the notes to Article |, sectiori lof the Wisconsin Constitu
! tion.

grounds,that a felony warrant fothe persors arrest has been

issuedin another state; or _ ~ 968.073 Recording custodial interrogations. (1) In this
(d) There are reasonable grounds to believe that the persogection:

committingor has committed a crime. (a) “Custodial interrogation” means an interrogation by a law
(1m) Notwithstandingsub. (1), a law enforcement fifer enforcemenbfficer or an agent of a law enforcement agency of
shallarrest a persowhen required to do so under84.3.12 (7) aperson suspected of committing a crime from the timeiise
813.122(10), 813.125(6), 813.128 (1) (b)or968.075 (2) (apr pectis or should be informed of his or her rightetmnsel and to
(5) (e) remainsilent until the questioning ends, duriwgich the dficer
(2) A law enforcement diter making a lawful arrest may Or agent asks a question that is reasonably likely to elicit an

commandthe aidof any person, and such person shall have thcriminatingresponse and during which a reasonable person in
samepower as that of the law enforcemerftaz. the suspecs position would believe that he or sh@isustody or

(3) If the alleged violator under948.55 (2)or 948.60 (2) (c) otherwisedeprived of his or her freedom of actionany signift
is or was the parent or guardian of a child who is injured or digantway.

as a result of an accidental shooting, no law enforcemegrof _(b) “Law enforcement agency” hase meaning given in s.

may arrest the alleged violator until at least 7 days after the daf®-83(1) (b)

of the shooting. (c) “Law enforcement dicer” hasthe meaning given in s.
History: 1991 a. 1391993 a. 4862005 a. 104 165.85(2) (c)

If the police have probable cause for arrest without a warrant, they maylbveak (2) It is the policy of this state to make an audio or audio and
adoor to efect the arrest after announcititeir purpose in demanding admission.

The remedy for excessive force is riismissal of the criminal chge. Nadolinski  Visualrecording of a custodial interrogation of a persospected
V. State46 Wis. 2d 259174 N.W2d 483(1970). of committing afelony unless a condition under9§.2.115 (2) (a)

An arrest based solelyn evidence discovered after an illegal search is invalidl. t0 6. applies or good causeshown for not making an audio or
(Sltg%e)x rel. Furlong vWaukesha County Court7 Wis. 2d 515177 N.Ww2d 333 audioand visual recording of the interrogation

While probable cause for an arrest without a warrant requirearhaficer have (3) A law enforcement dicer or agent of law enforcement
morethan a mere suspicion, thdicér does not need the same quantum of evideneggencyconducting a custodial interrogation is not required to

necessaryor conviction, but information that would lead a reasonalfieesfto  : . . . . ;
believethat guilt is more than a possibilityhich information can bbased in part inform the SUbJECt of thmterrogatlon that the ti€er or agent is

on hearsay State vDiMaggio,49 Ws. 2d 565182 N.W2d 466(1971). makinganaudio or audio and visual recording of the interroga
An officer need not b possession of a warrant to make a valid arrest. Schill tion.
State,50 Wis. 2d 473184 N.W2d 858(1971). History: 2005 a. 60
An arrest was valid when a defendant, approached byfieerpfoluntarily stated Instituting Innocence Reform: W&tonsins New Government Experimeriruse.
thathe assumed they wouli looking for him because he had been the last pers@06 WLR 645.
to see the victim alive. Schenk$tate51 Wis. 2d 600187 N.W2d 853(1971).
Policehavegrounds to arrest without a warrant when they have information fro ; N . _
areliable informer that a crime is e committed, when they check the information,g]ﬁs'o.75 Domestic abuse |nc[dents,_ ar.reSt and pro
andwhen the defendants attempt to escape when stopped. Mditetes3Wis.  secution. (1) DEerINITIONS. In this section:

2d 662 193 N.W2d 874(1972). (a) “Domestic abuse” means any of the following engaged in

A person is not under arrest and tHcef is not attempting an arrest, so far as th ; f
right to use force is concerned, urtie person knows or should know that the perso??y an adult person against his fuer Spouse or former Spouse,

restrainingor attempting to restrain him or her is afiagfi. Celmerv. Quarbeg, 56 agaiHS_tan adult with V_VhOm the person resides or fOI_’mE_BWded

Wis. 2d 581 203 N.W2d 45(1972). or against an adult with whom the person has a child in common:
An arrest pursuant to a vahdarrant is legal even though thdicér entered the . o g ; : : s .

defendant'shomewithout warning or knocking; therefore the court had personal 1. Intentional infliction of physical pain, physical injuryithr

jurisdiction. State vMonsoor56 Wis. 2d 689203 N.W2d 20(1973). ness

Thefactthat a witness had identified the defendant by photograph wiasesuf 2. Intentional impairment of physical condition.
to support an arrest, even though the witness was not allowed to idendffénelant . .
atthe trial. State.Wallace,59 Ws. 2d 66207 N.W2d 855(1973). 3. A violation of s940.225 (1)(2) or (3).
Whenan oficer, mistakenly believing in good faith that the occupants cdr had 4. A physical act that magause the other person reasonably

committeda crime,stopped a car and arrested the occupants, the arrest was illegal, . . : .
but a shotgun in plain sight on the back seat could be seized and used in evide% fear imminent engagement in the conduct descrilreder

Statev. Taylor, 60 Wis. 2d 506210 N.W2d 873(1973). subd.1., 2. or3.
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(b) “Law enforcement agency” has the meaning specified in d. A statement emphasizing that a law enforceméditienfs

s.165.83 (1) (b) decisionnot to arrest under this section may not be based solely
(d) “Party” means a person involved in a domestic abuse ingponthe absence of visible indications of injury or impairment.
dent. e. A statement discouraging, but not prohibiting, the arrest of

(e) “Predominant aggressor” means the most significant, jzorethan one party
not necessarily the first, aggressor in a domestic abuse incident. f. A statement emphasizing that a law enforceméditenfin
NOTE: Par. () is shown asenumberedfrom par. (c) by the legislative efer-  determining whether to arrest a pasyould consider whether he
encebureau under s. 13.92 (1) (bm) 2. or she acted in self-defense or in defense of another person.

(2) CIRCUMSTANCESREQUIRINGARREST;PRESUMPTIONAGAINST . i
CERTAIN ARRESTS. (a) Notwithstanding £68.07 (1)and except undze.rsﬁbp(rf)cedure‘or the written report and referral required

ided i ¢ d(b), al f t ficer shall
asprovided in parsamand(b), a law enforcement iter sha 3. A procedure for notifying the alleged victoh the incident

arrestand take a person into custody if: Al ; !
b y of the provisions in sub(5), the procedure for releasing the

1. The oficer has reasonable grounds to believe that the p Y ;
sonis committing or has committed domestic abuse and that Frgz:gg?g:grg %Tgaége likelihood and probable time of the

person$ actions constitute the commission of a crime; and -
2 Anv of the following applv: (b) In the development of these policies, each law enforcement
‘ y . 9 apply: . o ) agencyis encouraged to consult with communitgamizations
a. The oficer has a reasonable basis for believing ¢batin  5nqother law enforcement agencies with expertise in the recogni

ueddomestic abuse against the alleged victim is likely tion and handling of domestic abuse incidents.
b. There is evidence of physical injury to the alleg@tim. (c) This subsection does not limit the authority of a law
c. The person is the predominant aggressor enforcementgency to establish policies that require arnastier

(am) Notwithstanding $968.07 (1) unless the persaarrest more circumstances than those set fortsuim(2), but the policies
is required under s813.12 (7) 813.122 (10)813.125 (6) or may not conflict with the presumption under s(®) (am)
813.128(1) (b)or sub(5) (e) if a law enforcement G€er identt (4) REPORTREQUIREDWHERENO ARREST. If a law enforcement
fies the predominant aggressiiris generally not appropriate for officer does not make an arrest under this section whenftberof
alaw enforcementfiicer to arrest anyone under g@aj other than hasreasonable grounds to believe that a person is committing or
the predominant aggressor hascommitted domestic abuse and that pessawts constitute

(ar) In order to protect victims from continuing domesti¢the commission of a crime, thefficer shall prepare a written
abusea law enforcemerntfficer shall consider all of the follow reportstating why the person was rastested. The report shall
ing in identifying the predominant aggressor: be sent to the district attorneydfice, in the county where the acts

1. The history of domestic abuse between the parties, if it @9k place, immediately after investigation tfe incident has
bereasonably ascertained by théaafr, and any information pro beenco_mpleted. The district a_lttorne_y Shal_l rQVIeW the report to
vided by witnesses regarding that history determinewhether the person involved the incident should be

2. Statements made by witnesses. chaged with the commission of a crime.

3. The relative degree of injury inflicted on the parties. (5) ConTACT PROHIBITION. (a) 1. Unless theris a waiver
4. Th tent to which h t tof underpar (c), during the 72 hours immediately following an arrest
- 1he extent to which each person present appears o fear@py, qomestic abuse incident, the arrested person shall avoid the

party. . . residenceof the alleged victim athe domestic abuse incident and,
5. Whether any party is threatening or has threatened futyrgpplicable, any premises temporarily occupied by the alleged
harmagainst another party or another fantityhousehold mem yjctim, and avoid contacting or causing any person, other than law

ber. enforcemenbfficers and attorneys for the arrested person and
6. Whether either partgicted in self-defense or in defense dfillegedvictim, to contact the alleged victim.
any other person under the circumstances describec®89s48 2. An arrested person who intentionally violates this para

(b) If the oficer’s reasonable grounds for belief undet @r graphmay befined not more than $10,000 or imprisoned for not
1. are based on a report of an alleged domestic abuse incidentnibesthan 9 months or both.
officer is required to make an arrest under @gronly if the report () 1. Unless there is a waiver under. &y a law enforcement
is received, within 28 days after the day the incident is allegeddficer or otherperson who releases a person arrested for a domes
have occurred, by thefafer or the law enforcement agency thatic apuse incident from custody less than 72 hours after the arrest
employsthe oficer. shall inform the arrested person orally and in writing of the

(2m) IMMEDIATE RELEASE PROHIBITED. Unless s.968.08 requirementsunder par(a), the consequences of violating the
applies,a law enforcement fifer may not release a persshose requirementsand the provisions of §39.621 The arrested per
arrestwas required under suf2) until the person posts bail undersonshall sign an acknowledgment on thigtten notice that he or
$.969.070r appears before a judge unde®#.01 (1) shehas received notice aind understands the requirements, the

(3) LAw ENFORCEMENTPOLICIES. (a) Each law enforcementconsequences ofolating the requirements and the provisions of
agency shall develop, adopt and implement written policies.939.621 If the arrested person refuses to sign the noticer, he
regardingarrest procedures for domestic abuse incidents. Télegemay not be released from custody
policiesshall include, but not be limited to, the following: 2. If there is a waiver under p#c) and theperson is released

1. a. A statement emphasizing that in most circumstancesgdersubd.1., thelaw enforcement diter or other person who
otherthan those under suf2), a law enforcement fi€er should releaseshe arrested person shall inform the arrested person orally
arrest and take a person into custody if thie@f has reasonable andin writing of the waiver and the provisions 0089.621
groundsto believe that the person is committing or has committed 3. Failure tocomply with the notice requirement under subd.
domesticabuse and that the perspatctionsconstitute the com 1. regarding a person who is lawfully released from custody bars
mission of a crime. aprosecution undgrar (a), but does not &ct the application of
b. A policy reflectingthe requirements of sul{®) and(2m).  s.939.621in any criminal prosecution.

c. A statement emphasizing that a law enforcemditenfs (c) Atany time during the 72—hour period specified in @8y
decisionas to whether or not to arrest under this section may g alleged victim may sign a written waivef the requirements
be based orthe consent of the victim to any subsequent presedn par (a). The law enforcement agency shall have a waiver form
tion or on the relationship of the parties. available.
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(d) The law enforcement agency responsible for the arrest of Prosecutass View of Elder Abuse. Hanrahan. isVLaw Sept. 2000.
aperson for a domestic abuse incidemll notify the alleged vic
tim of the requirements under p@) and the possibility of, proee

dureforNart'lV(\j/_f:e;:t oofl_a nggroindf ' pf(lc)' f B arrestedvithout a warrant may release the person arrested without
shéﬁ)arre%t a{ndstZIr(]e |Qg ersitmtb cu(st)og eilf\,\{h%ncﬁci)crgf mainreas%n requmngthe_ person to appear before_ a-JL-ldge if the law enforce
>ap y ) mentofficer is satisfied that there are inficient grounds fothe
ablegrounds to believe that the person has violated @ar issuanceof a criminal complaint against the person arrested.
(6) ConDITIONAL RELEASE. A person arrested and taken into History: 1993 a. 486
custody for a domestic abuse incident is eligible for conditional o .
release.Unless there is a waiver undarb.(5) (c), as part of the 968.085 Citation;  nature; ~issuance; release  of
conditionsof any such release that occurs during the 72 ho@gcused. (1) NATURE. A citation under this sectids a diree
immediatelyfollowing suchan arrest, the person shall be requireéve, issued by a law enforcementicér, that a person appear in
to comply with the requirements undeib.(5) (a)and to sign the courtand answer criminal chges. A citation is not ariminal
acknowledgmentinder sub(5) (b). The arrested persanelease complaintand may not be used as a substitute for a criminal com
shallbe conditioned upon his or her signed agreemergftain ~ Plaint.
from any threats or acts of domestic abuse against the alleged vic(2) AUTHORITY TO ISSUE; EFFECT. Except as provided in sub.
tim or other person. (8), a law enforcement fi€er may issue a citation to apgrson
(6m) OFFICER IMMUNITY. A law enforcement diter is Whomhe or she has reasonable grounds to believe has committed
immunefrom civil and criminal liability arising out of a decision@ Mmisdemeanor A citation may be issued in the field or at the
by the oficer to arrest or not arrest an allegetbotier if the deci  N€adquartersr precinct station of the dfer instead of or subse
sionis made in a good faithfeft to comply with this section. ~duentto a lawful arrest. If a citation is issued, the person cited
(7) ProsecuTioNPOLICIES. Each district attorne'ofice shall shallbe released on his or her own recognizance. In determining

develop,adopt and implement written policies encouraging th‘gggtrwget?hgfue acitation, the law enforcemefitesfmay con
prosecutionof domestic abuse feinses. The policies shall )

968.08 Release by law enforcement officer of — arrested
person. A law enforcement @iter having custody of person

include, but not be limited to, the following: (8) The accused has given proper identification.
(a) A policy indicating that a prosecuterdecision not to ~ (P) The accused is willing to sign the citation. _
prosecutea domestic abuse incident should not be based: (c) The accused appears to represent a danger of harm-to him
1. Solely upon thabsence of visible indications of injury orS€lf or herself, another person or property ,
impairment; (d) The accused can show fitient evidence of ties to the
2. Upon the victims consent to any subsequent prosecuticﬁ?mmun'ty' ) . .
of the other person involved in the incident; or (e) The accused haseviously failed to appear or failed to
3. Upon the relationshipf the persons involved in the inci "€SPONdo a citation.

dent. () Arrest or further detention appears necessary to carry out

oy indinati . o gitimate investigative action in accordanegth law enforce
(b) A policy indicating that when any domestic abuse mCIdeﬁentagency policies.

is reported to the district attorneyofice, including a report made o .
undersub.(4), a chaging decision by the district attorney should, (3) CONTENTS. The citation shall do all of the following:
absentextraordinarycircumstances, be made not later than 2 (&) Identify the ofense and section which the person is alleged
weeksafter the district attorney has received notice of the indp have violated, including the date, and if material, identify the
dent. propertyand other persons involved.

(8) EDUCATION AND TRAINING. Any education and training by~ (0) Contain the name and address of the person cited, or other
thelaw enforcement agency relating to thendling of domestic identificationif that cannot be ascertained.
abusecomplaints shall stress enforcementcdfminal laws in (c) Identify the dficer issuing the citation.
domesticabuse incidents anprotection of the alleged victim.  (d) Direct theperson cited to appear for his or her initial
Law enforcement agencies aedmmunity oganizations with appearancén a designated court, at a designated time and date.
expertisein the recognition and handling ddmestic abuse inci  (4) Service. A copy of the citation shall be delivered to the
dentsshall cooperate in all aspects of the training. personcited, and the original must be filed withe district attor

(9) ANNUAL REPORT. (a) Eactdistrict attorney shall submit an ney.
annualreport to the department ofjustice Iisting all of the folow (5) REVIEW BY DISTRICT ATTORNEY. If the district attorney
Ing: declinesto prosecute, he or she shall notifie law enforcement

1. The number of arrests for domestic abuse incideritsin agencywhich issued the citation. The law enforcement agency
or her county as compiled and furnished by the law enforcemshtll attempt to notify the person cited that he or she will not be

agencieswithin the county chargedand is not required to appear as directed in the citation.
2. Thenumber of subsequent prosecutions and convictions of (6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The
the persons arrested for domestic abuse incidents. prior issuance of a citation does not bar the issuance of a summons

(b) The listing of the numbesf arrests, prosecutions and eonOr & warrant for the samefehse.
victionsunder par(a) shall include categories by statutory refer  (7) PREPARATIONOFFORM. The judicial conference shall pre
enceto the ofense involved and include totals for all categoriescribethe form and content of the citation unders8.171

;‘goryil 313288- (g4§12989 a. 2931993 a. 3191995 a. 3042005 a. 1042011 (8) INAPPLICABILITY TO CERTAINDOMESTICABUSECASES. A law

a. [ S. . m) 2. - . . .

NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative enforce.menbﬁ.lcer.may n.Ot issue a citation to a person for an
intent and purpose in section 1 of the Act. offenseif the oficer is required to arrest the person for thégrge

Questions by an fiter prior to an arrest to determine which spouse was the ptinders. 968.075 (2)
mary physical aggressor undsub. (3) (a) 1. b. were investigatory avitanda History: 1983 a. 4332005 a. 104
warningswere not required when the defendant was not deprived of freedom or ques
tioned in a coercive environment. Statéeprich,160 Ws. 2d 472465 N.W2d 844 968.09 Warrant on failure to appear (1) When a defend
(Ct. App. 1991). : . . ) . .
Warrantlessrrest and detention for bail jumpir@#6.49, is authorized if probable @NtOr & WItness failso appear before the court as required, or VIO
causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. aflatesa term of the defendastor witness bond or the defendasit
beingreleased under ch. 9688 Atty. Gen. 177~ _ or witnesss probation, if anythe court may issue a bench warrant
This section applies to roommat@gng in university residence halls, whether-pri §?r the defendarg’ or witnes< arrest which shall direct that the

vatelyor state owned. If criteria requiring arrest under sub. (2) exist, a law enfor: . ;
mentofficer must make a custodial arre39 Atty. Gen. 109 efendant or witness be brought before the court without unrea
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sonabledelay The court shall state on the record at the time of (d) Recording and certification of testimony. When a caller

issuanceof the bench warrant the reason therefor informsthe judgethat the purpose of the call is to request a war
(2) Prior to the defendarg’ appearance in court after thgant,the judge shall place under oath epefson whose testimony

defendant'sarrest under sulfl), ch.969 shall not apply formsa basis of the application and each person applying for the
History: 1971 c. 2981993 a. 486 warrant. The judge or requesting person shall arrange for all

A benc&w W:alr|;1:a1ntr1m:a1¥1 b%d}recéed to alugrw gﬂforcer}’lé‘mﬁﬂﬁfin the stateith-  sworntestimony to be recorded either &gtenographic reporter
s T oo war oo Shod e s ancsed by - 562 5 Y means ofa voice recorcing device. The judge shallhave the
(3) 7. 62 Atty Gen. 208. recordtranscribed. The transcriptertified as accurate by the

judgeor reporteras appropriate, shdle filed with the court. If
968.10 Searches and seizures; when authorized. A thetestimony was recorded by means of a voice recording device,
searchof a person, object or place may be made and things mhgjudge shall also file the original recording with the court.

be seized .when the search is made: (e) Contents. The contents of a warrant upon oral testimony
(1) Incident to a lawful arrest; shallbe the same as the contents of a warrant uginlaaf.
(2) With consent; (f) Entry of time of execution. The person who executtse
(3) Pursuant to a valid search warrant; warr.antshal!e.nter the exact time of execution on the face of the
(4) With the authority and within the scope of a right of lawfufluplicate original warrant.
inspection; (4) LOCATION OF SEARCH. A search warrant may authorize a
(5) Pursuant to a search during an authorized temporary quegarchto be conducted anywhere in the state and may be executed
tioning as provided in 968.25 or pursuantto its terms anywhere in the state.

. : History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987).

(6) As otherwise aUthonzed by law i o Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for

NOTE: See the notes to Article |, section1] of the Wisconsin Constitution.  \yritten affidavits as the basis for search warrantelefihoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review

968.11 Scope of search incident to lawful arrest.  When Sub.(3) (a) is amended to eliminate the preference for writfetagits as the basis

a lawful arrest is made law enforcement éiter may reasonably E‘;rczfg{sc2g”@g’;‘”;f,gﬂ;’:g?gf‘fjﬂg’v‘;”y allows faster response and the transcribed

searchthe person arrested and an area within such peisane Sub.(3) (c) is amended to eliminate the preference for writfatesits as the basis

diate presence for the purpose of: for search warrantslelephonedestimony allows faster response and the transcribed
. . . recordis no less adequate for review ) )
(1) Protecting the dicer from attack; Sub. (3) (d) is amended to authorize that the testimomyecorded either by a
(2) Preventing the person from escaping; stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]

i X . i ) NOTE: See the notes to Article I, sectionl] of the Wisconsin Constitution.
(3) Discovering and seizing the fruits of the crime; or
(4) Discoveringand seizing any instrumengsticles or things 968.13 Search warrant; property subject to seizure.
which may have been used in the commission of, or which mé) A search warrant may authorize the seizure of the following:
coTr;stAtlljt'j[.eewfdA?.nce Of(’;“tht65§nusgé 32 thatBeiton d ©authori (a) Contraband, which includes without limitation because of
e nolding o 1zona v. Gant, . a on does not authorize a i 1 H H
vehiclesearch incident to a recent occupmattest after the arrestee has been secur _umerayonlottery tickets, gamb“”g machmes or o_ther gam
andcannot access the interior of the vehicle is adopted as the proper interpretddRg devices)ewd, obscene or indecent written matpectures,
of the Wsconsin Constitutios’ protectionagainst unreasonable searches and sesoundrecordings or motion picture films, fgd money owritten
zures. State vDearborn2010 WI 84 327 Ws. 2d 252786 N.W2d 97 07-1894  ; ; ; ; ;
NOTE: See also the notes to Atrticle I, sectiori 1of the Wisconsin Constitu instrumentsand the tools, dies, maChmeS.' or materials for maklng
tion. them,and controlled substances, as defined 8§64.01 (4) and
controlledsubstance analogs, as defined ®64..01 (4m)andthe
968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A implementsfor smoking or injecting them. Gambling machines
searchwarrant is an order signed by a judge directing a lagr othergambling devices possessed by a shipbuilding business
enforcemenbfficer to conduch search of a designated person, thatcomplies with s945.095are not subject to this section.
designatedbject or a designated place for the purpose of seizing () Anything which is the fruit of or has been used indbwe
designatecproperty or kinds of propertyA judge shall issue a mjssionof any crime.

searctwarrant if probable cause is shown. (c) Anything other than documents which may constitute evi
(2) WARRANT UPONAFFIDAVIT. A search warrant may be base@enceof any crime.

upon sworn complaint or &tlavit, or testimony recorded by a (d) Documents which magonstitute evidence of any crime,
phonographicreporteror under sub(3) (d), showing probable ¢ ohaple cause is shown that the documents are under the con
causetherefor The complaint, &tlavit or testimony may be upon g of 5 person who is reasonably suspected to be concerned in the
informationand belief. commissionof that crime under €39.05 (2)

(3) WARRANT UPON ORAL TESTIMONY. (&) General rule. A (2) In this section, “documents” includes, but is not limited to,

searchwarrant may be based upon sworal testimony commu ; .
nicatedto the judge by telephone, radio other means of elec bg%'g&fgg?géﬁ%%isaarte;ordIngs’ tapes, photographs, films or

tronic communication, under the procedure prescribed in this SUDyjistory: 1971 ¢. 2191979 c. 811995 a. 1, 448

section. An adversary hearings not necessary for the seizure of a limited quantity of

icati i i scenematerial as evidence but is necessary before moretdentiary copies are
Shig.ﬁ) répg:gag %TJ Igl(—:giepc?rzs?nnalwvl\’/]gn!:.nrtequeétltr;]ge t(;]ue mitgrggized. Stateex rel. Howard yO’anneII,53 Ws. 2q 248192 N.W2d.201(1971).
\aliprep plicat g V and p “Contraband’under sub. (1) (a) is not limited to items thatgeese illegal; it also
original warrant, verbatim, to the judge. Thelge shall enter encompasseitems used, acquired, or transferred illegatigluding money Jones
verbatim, what is read on the original warrant. The judge mé)ﬁta‘eﬂe Ws. 2d 565594 N.W2d 738(1999),97-3306

. ioe OTE: See also the notes to Article I, sectiori lof the Wisconsin Constit
directthat the warrant be modified. tion. tele |, sectior 1 ' 'u

(c) Issuance. If the judge determines that there is probable
causefor the warrant, the judgghall order the issuance of a war968.135 Subpoena for documents.  Upon the request of
rant by directing the person requesting the warrant to sign ttie attorney generair a district attorney and upon a showing of
judge’sname on the duplicate original warramh addition, the probablecauseunder s968.12 a court shall issue a subpoena
personshall sign his or her own name tire duplicate original requiringthe production of documents, as specified i868.13
warrant. The judge shall immediately sign the original warra(®). The documents shall be returnable todbert which issued
andenter on the face of the original warrant the exact time whtre subpoena. Motions to the court, including, but not limited to,
the warrant was ordered to be issued. The finding of probabetionsto quash or limit the subpoershall be addressed to the
causefor a warrant upon oral testimony shall be based on the sazoert which issued the subpoena. Any person whtawfully
kind of evidence as is didient for a warrant upon fiflavit. refusesto produce the documents may be compelledbtso as
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providedin ch.785. This section does not limit orfaft any other by a written inventory of any property taken. Upon request, the
subpoenauthority provided by law clerk shall deliver a copy of the inventory to the perfamm

History: 1979 c. 81177, 1983 a. 443.4. whom or fromwhose premises the property was taken and to the
A banks voluntary surrender of records other than those demanded salthe i
poenaprovided no basis for suppression. Stawift, 173 Ws. 2d 870496 N.Ww2d appllcantfor _the seamh Warr,ant' . .
713(Ct. App. 1993). (2) An affidavit or complaint made in suppaf the issuance
This section protects the interests of persons whose documents are sought in gfdihe warrant and the transcript of any testimony taken shall be
tion to protecting the interests of tperson on whom a subpoena is served. Th ; e :
defendanhad standing to challenge subpoenas issued to produce heebards. ﬁled with the clerk within 5 days after the date of the execution of
A person has standing to seek judicial intervention when that persarpbesonal  any search warrant.
stakein the outcome ani directly afected by the issues in controvers$tate v History: 1971 c. 298

Popenhager008 W1 55 309 Wis. 2d 601749 N.w2d 611, 06-1114 ) In computing the time within which a search warrant must be returned, the court
This section encompassesnation to suppress documents in violation of this secmay exclude the hours between 4:30 p.m. Friday and 8 a.m. Mor®lmh a delay

tion and to suppress statements directly derived from those documents. The cifgH[i|d not afect the validity of the searctState vMeier, 60 Wis. 2d 452210 N.W2d

courthas discretion to suppress or allow evidence obtameiblation of a statute g5 (1973). '

that does not specifically require suppression of evidence obtained contrary to thene yria| court erred in suppressiegntrolled substances and associated parapher

statute depending on the facts and circumstances of theacaksthe objectives of the |- ia seized : -
pursuant @ search warrant on the ground that a transcript of testimony
S%af‘fflftate v Popenhager008 Wi 55 309 Ws. 2d 601 749 N.W2d 61, uponwhich thewarrant was based was not filed within 5 days of its execution, as
. ; : requiredby sub. (2), because: 4) 968.22 provides that no evidence seized under a

If a person were permitted to bring a motion to quash the subpoena for bank %%Hrchwarram may be suppressdde to technical irregularities notfedting the

mentsunlawfully obtained but not permitted to bring a motion to suppress incrimin. %fendant‘ssubstantial rights2) the 5-day filing requirement is a ministerial guty

ing statements derived directly from the unlawfully obtained bank documents, thé: -+ ; / ; S dica
personwould not get the full benefit of the protectiontu statute, and the underly iolation of which does not invalidate a search absent prejudice; and 3) there was

! VL no prejudice when the transcript was filegproximately 6 weeks prior to the filing
ing objectives of the statute would be defeated. Steepenhager2008 WI55, { ; f :
309Wis. 2d 601749 N.W2d 611, 06-1114 of the information, before which the defendant was statutorily precluded from mak

ing any motion to suppress. Staté&lam,68 Ws. 2d 614229 N.W2d 664(1975).

968.14 Use of force. All necessary force may be useci® 968.18 Receipt for seized property . Any law enforcement
cutea search warrartr to efect any entry into any building or officer seizing any items without a search warrant shall give
propertyor part thereof to execute a search warrant. receiptas soon as practicable to the person from whose possession

Officersacted legallyvhen, armed with a search warrant, they knocked on a do i i i eodl i
pushedt open when the defendant opened it 2 inches, and put him under restr. hn(:f‘yare taken. Failure to give such receipt shalf er the evi

beforeshowing the warrant. StateMeier 60 Wis. 2d 452210 N.Ww2d 685(1973). denceseized inadmissible upon a trial.
To dispense with the rule of announcement in executing a wapeaticularfacts
mustbe shown in each c?usﬁe; that support ﬁoarfg reasonable sulsgickl)n that exigt(ejnt968,19 Custody of property seized. Property seized under
circumstances exist. Anfafer’s experience and training are valid relevant conside i f ;
ations. State vMeyer 216 Ws. 2 dp729 Te RwWad 263(1998)’96_22 i a search warrant or validly seized without a warrant shall be safely
Irrespectiveof whether the search warrant authorizes a "no—knock” @e@gon kept by the OﬁC_er, who may leave it in the CUStOdy of the sierif
ablenesss determined when the warrant is executed. Stddawis,2000 W1 270  andtake a receipt therefao long as necessary foe purpose of

240 Ws. 2d 15622 N.w2d 1 _ beingproduced as evidence on any trial.
Thereis no blanket exception to the knock and announce requirement for-execut

ing warrants. @ justify no—knock entrya reasonable suspicion that knocking an . .
announcingwill be dangerous, or futile, or will inhibit thefeétive investigation of %68-20 Return of property seized. (1) Any persorclaim
acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 61%1997).  ing the right to possession pfopertyseized pursuant to a search

tioEOTE: See also the notes to Article I, sectiori lof the Wisconsin Constitu Warrant_or s_eized without a sear_ch Wc_alrrant may apply for its !—etum
: to the circuit court for theounty in which the property was seized
968.15 Search warrants; when executable. (1) Asearch ©Of where the search warrant was returned. The court shall order
warrantmust be executed aneturned not more than 5 days aftepuchnotice as it deems adequate to be given the district attorney
the date of issuance. andall persons who have or may have an interesite property
(2) Any search warrant not executed within the tisnevided andshall hold a hearing to hear all claims to its true ownership.

: - ; .. If the right to possession is proved to the cewsd#tisfaction, it
:{1 sub.(1) shall bevoid and shall be returned to the judge issuin allorder the propertyother than contraband or property cov

Executionof search warrant is timely if in complianagth (1) and if probable eredunder SUb(lm) or (1r) ors.173.12 173'21(4)' 0r968.205

causewhich led to issuance still exists at time of execution. Defense has burdef@furnedif:

[(DJI:ggBI)n timeliness challenge. StateBdwards98 Wis. 2d 367 297 N.Ww2d 12 (a) The property is not needed as evidencé Oeeded’ satis
Law enforcement failure to return an order and inventory within the confines dactoryarrangements can be made for its return for subsequent use

$5.968.15 and 968.1did not render the execution of the order unreasonable. TEsevidence; or

timely return of a warrant is a ministerial duty that does rfetathe validity of the . . . . . .
searchabsent prejudice to the defendant. Staveum2010 WI 92328 Wis. 2d (b) All proceedings in which it might be required have been

369, 787 N.W2d 317 08-0658 completed.
(Im) (a) In this subsection:

1. “Crime” includes an act committed by a juvenile or by an
It who is adjudicated incompetent that would have been a

968.16 Detention and search of persons on premises.
The person executing theearch warrant may reasonably detaip ; |
andsearch any person on the premises at the time to protect I"E : :
i eif the act had been committed by a competent adult.
self or herself from attack or to prevent the disposalarceal 2 D " has th Yy a Compe BB8.22
mentof any item particularly described in the search warrant. ., = angerous weapon: has the meaning given bbs.
History: 1993 a. 486 (10). . . .
The defendant had siigient control and dominion over a dar it to be considered (b) If the seized property is a dangerous weapon or ammuni
,\?Wgﬁighlt‘é'fﬁgg iggg)mh of the defendant. StaReed156 Ws. 2d 546457 tjon, the property shall not be returnemany person who com
Thefrisk of a person not named in a search warrant during the executiomairthe mitted a, c_:”me 'nVOlVlng the use of the dangerous \_Neapdheor
rantwas reasonable when occupants of the residence were very likely to be invoR#amunition. The property may be returned to the rightful owner
theolficer had ploable cause t elieve na there vias a connécion bemween wiaierthis section if the owner had no prior knowledge of and gave
wasfelt and criminal activity State vGuy 172Wis. 2d 86492 N.W2d 311 (1992). H&tonsent to the commission of the crinkroperty which may
Law enforcements failure to return an order and inventory within the confines dfiot be returnedo an owner under this subsection shall be disposed
$5.968.15 and 968.1did not render the execution of the order unreasonable. T ynder subs(3) and(4)
timely return of a warrant is a ministerial duty that does rfetathe validity of the ‘ R ' . . .
searchabsent prejudice to the defendant. Stafveum2010 WI 92328 Ws. 2d (1r) (a) If the seized property is a firearm ordered seized under

36’35?;_’\‘%/\12(1 |317,tg8-0?53t Aticle |, sectiort 1of the W i Consit s.51.20(13) (cv) 1, 2007 stats., the court that issued that order
fon | oceasoihenotes fo Aicie , sectorfotthe Tisconsin Lonstit shall order the firearm returned if the order undéis20 (13)cv)

1., 2007 stats., has been canceled undet.20 (13)cv) 2.0r(16)
968.17 Return of search warrant. (1) The return of the (gm), 2007 stats., or is canceled undesk20 (13) (cv) 1m. c.
searchwarrant shall be made within 48 hours after executidimeto  (b) If the seized property is a firearm ordered seized under s.
clerk designated in the warranthe return shall be accompaniedb1.20 (13) (cv) 1.the court that issued that order shall order the
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firearmreturned if the order underl.20 (13) (cv) liscanceled 340.01(35), sell the motor vehicle followinthe procedure under
unders.51.20 (13) (cv) 1m. c. s.973.075 (4) If a firearm or ammunition is not so retained, the

(c) If the seized property is a firearm ordered seized unde€#y, village, town or county or other custodian shall ship it to the
51.45(13) (i) 1, the court that issued that order shall order the firstatecrime laboratories and it is then the property ofldherate

armreturned if the order under&i1.45 (13) (i) 1is canceled under ries. A person designated by the departmehfjustice may
s.51.45 (13) (i) 2. c. destroyany material for which the laboratories have no use or

(d) If the seized property is a firearm ordered seized undefgangefor the exchange of material with other public agencies.
54.10(3) (f) 1, the court that issued that order shall order the fir lieu of destruction, shoulder weapons for which the laboratory

armreturned if the order unders#.10 (3) (f) Lis canceled under Nasno use shall be turned oves the department of natural
@ O resourcedor sale andlistribution of proceeds under29.934or

$:54.10 (3) () 2 < . ) . for use under £29.938

(e) If the seized property is a firearm ordered seized under s.(4) Any property seized, other than property covered usder
55.12(10) (a) the court that issued that order shall order the ﬂr568.205 that poses a dang,er to life or other property in storage
armreturned if the order unders5.12 (10) (a)s canceled under transportatioror use and that is not required for evidence or fur

§.55.12 (10) (b) 3. ) . . . ther investigation shalbe safely disposed of upon command of

) (2) Propertynot I’equn’ed for evidence or use in further |nVeSthe person in whose custody they are committed. Thewﬂgge,

tigation, unless contraband or property covered under(@uh)  town or county shall by ordinance or resolution estaltisposal

or (1r) or 5.173.120r 968.205 may be returned by thefr to  procedures. Proceduresnay include provisions authorizing an

the person from whom it was seized without the requirement Og&emptto return to the rightful owner substances which have a

hearing. commercial value in normal business usage and do not pose an
(3) (a) First class cities shall dispose of dangerous weapdnsmediatethreat to life or propertylf enactedany such provision

or ammunition seized 12 months after takpagsession of them shallinclude a presumption that if the substance appears to be or

if the ownerauthorized under suilm), has not requested theiris reported stolen an attempt will be made to return the substance

returnandif the dangerous weapon or ammunition is not required the rightful owner

for evidence or use in further investigation and has not disen Hzigs)t(()g:19189377 cz.%gizglgsgﬁ c2 émszsﬁglz; 12%% %.2%%1(139511 53716012%%?1 gé 7189

posedof pursuant to a court order at the completion of a crimi J a a 258234710 a a

actionor proceedingDisposition procedures shall be establish SE '2,“5%?334?'288%9;? %23260?'1 1;721597%75%] 197248 1999 a. 1852001 a. 16

by ordinance or resolution and may include provisions autho a claimant of seized property has the burden of showing that it is not contraband

rizing an attempt to return to the rightful owner adgngerous andis not needed as evidence in a possible retrial. Money may be applied to-the pay
tof counsel fees. ®lter v Sauk County Clerkf Court,53 Wis. 2d 178191

weaponor ammunition which appear to be stolen or are report%‘ﬁ,\’}_Zd 852(1971).
5t0|e_n- If enacted, any sugtrovision shall 'nqude a presumption  ynder sub. (1m) (b), “rightful owner” refers to an innocent person who owned a
thatif the dangerous weapons or ammunition appear to be or éearmor ammunition at the time anfefise was committed. StateWflliams, 148

reportedstolen an attemptill be made to return the dangerougVis: 2d 852 436 N.w2d 924(Ct. App. 1989).

e ; : Whetherexplicit photographs seized during the execution of a search warrant were
weaponsor ammunition to the authorized ”ghm” ownef the contrabands discussed. In re Return of Property in StaRenhof, 185 Ws. 2d60Q

returnof a seized dangerous weapon other than a firearm is BGEN.wW.2d 307(Ct. App. 1994).

requestedy its rightful owner under sulil) and is not returned  In the event that the district attorney elauts to bring a forfeiture action against
) : ; seizedproperty a person seeking the return of the property may do so under this sec
by the oficer undersub.(2), the city shall safely dispose of theyo, "ot s 961.55 (3). Jones State226 Ws. 2d 565594 N.W.2d 738(1999),

dangerousveapon qarif the dangerous weapon is a motor vehicle7-3306
asdefined in s340.01 (35) sell the motor vehicle following the _ Thedefinition of contraband in s. 968.13 applies to this section.bliften is on

. the state to prove by the greater weight of the credible evideatggoperty is con
prOCEdureunder $973.075 (4)0!’ authorize a law emcorCememtraband not subject to return under this section. Joritate226 Ws. 2d 565594

agencyto retain and use the motor vehicle. If the return of a seizes.2d 738(1999),97-3306

firearm or ammunition is not requested by its authorized rightfuITQﬁte'm ‘use” i?t SUb-t(tlJm) (b)t fﬁ}qtlrl]ifes more than thagtthte mere facwgtvslﬁfeafm
ownerunder sub(1) and is not returned by thefigbr under sub. o 115 535 Wi, 50 536015 N wad 574065100 o YPeres?

(2), the seized firearm or ammunition shall be shipped to andhis section establishes an in rem proceeding to establish true ownerghip-of

becomeproperty of the state crime laboratories. A person des&}y- It does not authorizgranting a money judgment to the rightful owner when
izedproperty is missing or mistakenly returned to another as a judgmenirin an

nat_edby the department of justiceay destroy any material for oy, proceeding is valid only against the propeatd not against a defendant or a

which the laboratory has no use or arrange for the exchangei@éndantsssets. City of Milwaukee Glass2001 W1 61243 Ws. 2d 636628

materialwith other public agencies. In lieu of destruction, shoul-W.2d 34399-2389 .

d f hich the laboratories have no use shall be tur Sub.(1m) (b) prohibits the return of a dangerous weapon to a person convicted of
erweapons tor wi & ingaconcealed and dangerous weapon. StaRenrez2001 WI 79244 Wis.

overto the department of natural resources for sale and distrilau 582 628 N.w2d 820 99-3108

i Sub.(1m) (b) is subject to the excessive fiotmuse of the 8th amendment. State
tion of proceeds undgr 29..9340r for use under §‘9'93$ ] v. Bergquist, 2002 W1 App 39250 Wis. 2d 792641 N.W2d 179 01-0814
(b) Except as provided in péa) or sub(1m)or(4), a city vil- Sub.(1m) (b) forbidsreturning weapons to one who committed a crime involving

|age town or county or other custodian of a seized dangerdﬂ@f use; it does not require that the defendant be convicted of that crime. Agreeing
! a crime being read in at the time of sentencing constitutes an admission of having

weaponor ammunition, if the dangerous weapon or ammunmoi%mmittedthe crime. When chged with possession of a firearm by a person ordered

is not required for evidence or use in further investigation and h@sto possess a firearm under an injunction, a defendant need not have them literally

not been disposed of pursuant to a court order at the Comp|eq@ﬁsha'nds or on premises that he occupies but must have the right to possess them.
S . . ot having contact with the weapons for several years did not establish lack of pos

of a C_”m'nal action oproceeding, shall make reasona_tbfer@_ﬁ sessiongspecially when the defendant was allowing the firearms to appreciate for

to notify all persons who have or may have an authorized rightfatkr sale. State vKueny 2006 Wi App 197296 Ws. 2d 658724 N.W 2d 399

h ; . icati8f-1291
interestin the dangerous weapon or ammunition of the app|lcatl8f'lA law enforcement agency may not retain unclaiowdraband money for its own

requ_irementsmder SUb(l)_- If, within 30 days aﬁer_the notice, aNyse. In the absence of an asset forfeiture proceeitiated by the state or a judicial
applicationunder sub(1) is not made and the seized dangeroutsterminatiorthat the money constitutes contraband, a local law enforceenty

weapon or ammunition is noéturnedoy the oficer under sub. shoulddispose of the money as unclaimed property undi.66 (2).OAG 10-09
ue process does not require states to give detailed instructions to owners who

o . . e
(2), the city village, townor county or other CU3t9d|§n may retaieekihe return of lawfully seized property no longeeded in a police interrogation
the dangerous weapon or ammunition andhorize its use by a or criminal proceeding.West Covina vPerkins525 U.S. 234142 L.Ed. 2d 636
law enforcement agengcgxcept that a dangerous weapon used qilEf'al'gf):i)s)lsection applies although a crimirzaition has not been commenced; the prop
the commission of a homlc[de or a handgun,dwned Ins. erty owner has the burden of moving for the return of the propempreme’Meo,
175.35(1) (b) may not beetained. If a dangerous weapon othahc. v. Schulz808 F Supp. 138¢1992).

thana firearm is not so retained, tbigy, village, town or county

or other custodiashall safely dispose of the dangerous weap®@68.205 Preservation of certain evidence. (1) In this

or, if the dangerous weapon is a motor vehicle, as defined irssction:
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(a) “Custody” means actual custody of a person under-a s668.22 Effect of technical irregularities. No evidence
tenceof imprisonment, custody of a probationgarolee, oper  seizedunder a search warrant shall be suppressed becaasg of
sonon extended supervision by the department of correctiomszal irregularities not décting the substantial rights dhe
actualor constructive custody of a person pursuara disposi  defendant.
tional order under ch938, supervision of a person, whether in Theincorrect identification of a building’address in a warrant waseghnical
institutionalcare oron conditional release pursuant to a commig'rorand did not render the resulting search unreasonable when the search made was

) of the buildingidentified by the informant, which was otherwise correctly identified
mentorder under €971.17and supervision of a person under chy the warrant. State Nicholson174 Ws. 2d 542497 N.W2d 791(Ct. App.1993).
980, whetherin detention before trial or while in institutional care Mistakeson the face of a warrant were a technical irregularity under s. 968.22 and

; ; the warrant met the 4th amendment standard of reasonableness when atltigough
oron superwsed release pursuant to a commitment. order warrantidentified the car to be searched incorrectly two times, the executioer of

(b) “Dischage date” means the date on which a pelison attachedand incorporated an fafavit that correctiyidentified the car 3 times,
releasecbr dischaged from custody that resulted from a crimingleSeTongie Sonect coamake, ol and S e O e o o e Pareona !
action,a delinquency proceeding under 888 or a commitment knowledgefrom prior encountersState vRogers2008 Wi App 176315 Ws. 2d
proceedingunder s971.17or ch.980or, if the person is serving 60, 762 N.w2d 795 07-1850 ) _ ) )
consecutivesentences of imprisonment, the date on which the p%EOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu

sonis released or disctgedfrom custody under all of the sen

tences. 968.23 Forms. The following forms for use under ttibapter
(2) Exceptas provided irsub.(3), if physical evidence that is areillustrative and not mandatory:

in the possession of a law enforcement agency includes any BFATE OF WISCONSIN,

logical material that was collected in connection with a criminal County

investigationthat resulted in a criminal conviction, delinquency,

adjudication,or commitment under 971.17or 980.06and the AFFIDAVIT OR COMPLAINT.

biological material is from a victim of the féhse that was the sub N the ... court of the ... of ....

ject of the criminal investigation or may reasonablyused to ~ A. B., being duly sworn, saythat on the ... day of ..., A. D.,

incriminate or exculpate any person for thefesfse, the law - (year), in saiccounty in and upon certain premises in the (city

enforcementagency shall preserve the physical evidemegl townor village) of .... in saidounty occupied by ... and more par

everyperson in custody as a resultioé conviction, adjudication, ticularly described as follows: (describe the premises) there are

or commitment has reached his or her disgbatate. now located and concealed certain things, to wit: (descrllpe the
(2m) A law enforcement agency shall retain evidence {ingsto be searched for) (possessedthe purpose of evading

which sub. (2) applies in an amount and mannerfisignt to or violating the laws of the state ofi$onsin and contrary to sec

developa deoxyribonucleic acid profile, as defined i1939.74 ton -... of the Visconsin statutes) (owhich things were stolen

(2d) (a), from the biological material contained in or included offO™ their true ownerin violation of section .... of the ¥¢onsin
the evidence statutes)or, whichthings were used in the commission of (or may

: constitute evidence of)@imeto wit: (describe crime) committed
(3) Subjectto sub(5), a law enforcement agency may destroy, \ig|ation of section ... of the i8tonsin statutes).
evidence that includes biological material before the expiration of - . S
Thefacts tending to establish the grounds for issuing a search

thetime period specified in sulf2) if all of the ff)”ow”.‘g fapply: warrantare as follows: (set forth evidentiary facts showing prob
(a) The law enforcement agensgnds a notice of its intent 0 4y1a cause for issuance of warrant)

destroythe evidence to all persons who remain in custody as a : ' .

result of the criminal conviction, delinquency adjudication, Oé?aWherefore,the said A. B. prays that a search warrant be issued

: . search suclpremises for the said propergnd to bring the
commitmentand to either the attorney of record for each pers mef found, and the person imhose possession the same is

in custody or the state public defender , found, before the said court (dvefore the .... court for ... County),
(b) No person who is notifiednder par(a) does either of the 5 pe dealt with according to law

following within 90 days after the date on which the person

X L I~ Signed) A.B.
h . _ o«

recewedF ¢ notice i ; Subscribed and sworn to before me this .... day of ...., .... (year)

1. Files a motion for testing of the evidence undéi74.07
). ...., Judge of the .... Court.

2. Submits a written request for retention of the evidence $JATE OF WISCONSIN,
the law enforcement agency .. County

(c) No other provision of federal or state law requires the lagFARCH WARRANT.
enforcementgency to retain the evidence. In the .... court of the .... of ...

(4) A notice provided under sut8) (a)shall clearly inform THE STATE OF WISCONSIN, @ thesherif or any constable or
therecipient that the evidence will be destroyed unless, wahin any peace dfcer of said county:
daysafter the date on which tlperson receives the notice, either WhereasA. B. has this day complained (in writing) to the said
a motion for testing of thevidencsds filed under s974.07 (2)or courtupon oath that on the .... day of ...., A. D, .... (year), in said
awritten requesfor retention of the evidence is submitted to theounty,in and upon certain premises in the (digwvn or village)
law enforcement agency of .... in said countyoccupied by .... .... and more particularly
(5) If, after providing notice under su®) (a) of its intent to  describedas follows: (describe the premises) there are now
destroyevidence, a law enforcement agency receives a writt¢atedand concealed certain things, to wit: (describe the things
requestor retention of the evidence, the law enforcement ageni@/be searched for) (possessed for the purpose of evading or violat
shallretain theevidence until the disctge date of the person whoiNd the laws of the state of ¥€onsinand contrary to section ...
madethe request or on whose behalf the request was made, sul§je#e Wsconsin statutes) (awhich things were stolen from their
to a court order issued unde974.07 (7)(9) (a) or(10) (a) 5, trueownerinviolation of section .... of the €onsin statutes) (or

unlessthe court orders destruction or transfer of the eviden¥dich things were used in the commission(@f may constitute
unders.974.07 (9) (bor (10) (a) 5. evidenceof) a crime, to wit: (describe crime) committed in viola

History: 2001 a. 162005 a. 60 tion of section .... of the Wconsin statutes) and prayed that
searchwarrant be issued to search said premises for said property
968.21 Search warrant; secrecy . A search warrant shallbe  Now, therefore, in the name of the state ds¥énsin you are
issuedwith all practicable secrecgnd the complaint, fdlavit or commandedorthwith to search the said premises for said things,
testimonyupon which it is based shall not be filed with the clerandif the same or any portion thereof are found, to bring the same
or made public in any way until the search warrant is executedndthe person in whose possession the same are found, and return
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this warrant within 48 hours before the said cdorf before the Whena caller identifies himself or herself by name, placing his oahenymity

; : atrisk, and the totality of the circumstances establishes a reasonable suspicion that
... court for ... County), to be dealt with according to. law criminal activity may be afoot, the police may execute a lawful investigative stop.

Dated this .... day of ...., .... (year) Whetherthe caller gave correct identifying information, or whether the police ulti
matelycould have verified the information, the calley providing the information,
...., Judge of the .... Court. riskedthat his or her identity would be discovered and cabeaonsidered anony
mous. State vSisk,2001 WI App 182247 Ws. 2d 443634 N.W2d 87700-2614
. ENDORSEMENT ON VARRANT It was reasonable to conducteaary search of a person who knocked on the door
Received by me ...., .... (year), at .... o’clock ....M. of a house while it was being searched for drugs pursuant to a warrant.. Ktipe v
. 2002WI App 17,250 Wis. 2d 296640 N.W2d 551 01-0549
..., Sherif (or peace dicer) Terry and this section apply &onfrontations between the police and citizens in
RETURN OF OFFICER public places only For private residences and hotels, in the absence of a warrant, the
. . police must have probable cause and exigent circumstances or consent to justify an
State of Visconsin entry. Reasonable suspicion is not a prerequisite tofaseos seeking consemd
Court entera private dwelling. State Btout,2002 WI App 41250 Ws. 2d 768 641
) N.W.2d 474, 01-0904
County To perform a protectiveearch for weapons, arfiofr must have reasonable suspi
. . . cipnthat a person may be armed and dangerous. A court may considiécears of
I hereby certify that by virtue of the within warrant | searcheggiiefthat his, heror anothess safety is threatened in finding reasonable suspicion,
the within named premises and found the following thingsutsuch a beliefis not@rerequisite to a valid search. There is no per se rule justifying

i i ; ; rch any time an individual places his or her hands in his or her pockets contrary
(descnbahmgs Selzed) and have the same now in my possesﬁﬁggﬁce orders. The defendasthand movements must be considered under the

subjectto the direction of the court. totality of the circumstances of the case. Statéyles,2004 WI 15269 Ws. 2d 1,
i 675N.W.2d 449 02-1540
Dated this ... day of ..., ... (vear) . The principlesof Terry permit a state to require a suspect to disclose his or her name
...., Sherif (or peace dfcer) inthe course of @rry stop and allow imposing criminal penalties for failing to do
History: 1997 a. 250 so. Hiibel v. Sixth Judicial District Court of Nevaddumboldt County542 U.S. 177
’ ' 159L. Ed 2d 292124 S. Ct. 24512004).

o i Whenthe defendars’refusal to disclose his name was not based on any articulated
968.24 Temporary questioning without arrest. After realand appreciable fear that his name would be used to incriminate him, or that it

havingidentified himselfor herself as a law enforcemerticgr would furnish a link in the chain of evidence needed to prosecute him, application of
' . _acriminal statute requiring disclosure of the persar@me when the policefiier

alaw enforcement ﬁter_may stop a person in a public place fofeasonablysuspected the person had committed a crime did not violate the protection
areasonable period of time when théagr reasonably suspectsagainstself-incrimination. Hiibel vSixth Judicial District Court of Nevada, Ham

P it H P boldt County 542 U.S. 177159 L. Ed 2d 292124 S. Ct. 24512004).
thatsuch person is committing, is abdatcommit or has com Weavingwithin a single trdfc lane does not alone give rise to the reasonable-suspi

mitteda crime, and may demand the name and addfé!ss per  cjon necessary to conduct an investigative stop of a vehicle. The reasonableness of
sonand an explanation of the persmabnduct. Such detentionastop must be determined based on the totality of the facts and circumstances. State

[P ; i ~inid, P0st,2007 WI 6Q 301 Wis. 2d 1 733 N.W2d 634 05-2778
and temporary questioning shall be conducted in the VICInItSIThe potential availability of amnocent explanation does not prohibit an investiga

wherethe person was S'[Opped. tive stop. If any reasonable inference of wrongful conduct can be objectively dis
History: 1993 a. 486 cerned,notwithstanding the existence of other innocent inferences that could be
Suspiciousehavior of a dri d justified deten@iate vGoebel, drawn,the oficers have the right to temporarily detain the individual for the purpose

103Wis. 20 203307 N.W2d 915(1081) o L oed CEIEMTEAE YEOSHEL ot inquiry. State vLimon, 2008 W1 App 77312 Ws. 2d 174 751 N.W2d 877

. - - . - 07-1578
A defendans flight froma police oficer may using the totality of circumstances . . S, .
test,justify a warra?ntless invgstigatory stop.yStaté%z;ksonl47tyWs. 2d 824434 Cell Phone ps of Crime and ‘Reasonable Suspicion.” Andreggs.\Waw June
N.W.2d 386 (1989). 2005. ) _ ) )
Actions suggesting to a reasonable polidicef that an individual is attempting . NOTE: See also the notes to Article |, sectiord Lof the Wisconsin Constitu
to flee is adequately suspicious to support an investigatory stop. SAatgerson, tion.
155Wis. 2d 77454 N.W2d 763(1990).

The Terry rule applies once a person becomes a valid suspect even theugh968.25 Search during temporary questioning. When a

encountemas initially consensual; if circumstances show investigation is not co i
plete,the suspect does not have the right to terminate it. Stateyer 157 Ws. 2d Taw enforcement dicer has stopped a person for temporary gues

532, 460 N.W2d 424(Ct. App. 1990). tioning pursuant to 968.24and reasonably suspects that he or

Whena persors activity may constitute either a cifidrfeiture or crime, an inves  sheor another is in danger of physical injuttye law enforcement
tigative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct.  officer may search such person for weapons or any instrument or
App. 1991). ticle or substance readily capable of causing physical irjody

A “showup” where police present a single suspect to a witness for identificatia’F . . 4 ! : . g
oftenat or near a crime scene shortly after the crime occurs, is suggestivet butOf & sort not ordinarily carried in public places by law abiding per

i(néf e;misgiigéyg)ugg egii\é?er se. State vGarner207 Ws. 2d 520558 N.W2d 916  sons. If thelaw enforcement iter finds such a weapon or instru
. App. - - .

Detaininga person at his home, then transporting him about one mile to the scgﬂgm’or. any other property_possessmn of W.hICh the law en.for.ce
of an accident in which heas involved, was an investigative stop and a reasonapentofficer reasonably believes may constitute the commission

partof an ongoing accident investigation. StatQuartana213 Ws. 2d 440570  of a crime, or which magonstitute a threat to his or her saféte

N.W.2d 618(Ct. App. 1997)97-0695 . . h .
Thatthe defendant is detained in a temporBeyy stop does not automatically law enforcement dicer may take it and keep it until the comple

meanMiranda warnings are not requiredWhether the warnings are required tion of the questioning, at which time the law enforcemeiitef
dependn whether a reasonable person in the defersdaosition would have cen i it i
sideredhimself or herself to be in custadtate vGruen,218 Ws. 2d 581 582 shalltglthe:jreturn i, if lanu”y possessed’ or arrest the person so
N.W.2d 728(Ct. App. 1998)96-2588 questioned.

This section authorizes figers to demandlentification only when a person is sus ~ History: 1993 a. 486
pected of committing a crime, but does not govern the lawfulness of requests-for idern investigatory stop—and-frisk for the sole purposelistovering a suspest’
tification in other circumstances. StateGriffith, 2000 W1 72236 Ws. 2d 48613  identity was lawful under the facts of the case. Stafédynn,92 Ws. 2d 427285
N.W.2d 72, 98-0931 ] o o N.W.2d 710(1979).

A police oficer performing dlerry stop and requesting identification could-per A stop-and-frisk was not an unreasonaelarch and seizure. Stat&Mlliamson,
form a limited search for identifying papers when: 1) the informatogived by the 173 Wis. 2d 389335 N.W2d 814(1983).
officer was not confirmed by police records; 2) the intrusion on the suspect was minitpis section i ] f

g o h permits anfafer to search the passenger compartment of a vehicle

fTai;’e ?ptgﬁeorﬁggl;/\zttr)fggggr:rs]?/E/rtwlz)eclsz;rsr?gc?]t?)cﬁg/smvggrtﬁiE;tl%ﬂ%vﬁgg i‘r? ft;‘g“tﬁ%y for weapons if an individual who recently occupied the vehicle is stopped under s.
did. State vBlack,2000WI App 175 238 Wis. 2d 203617 N.W2d 21099-1686 %ﬁ;iﬂag?;gevﬁgjetigﬁfgg%,*\’,'Sy_ R o an (1o er of physical

UnderFloridav. J.L., an anonymous tip giving rise to reasonable suspicion mus Although Terry provides only for an diter to conduct a carefully limited search

bearindicia of reliability That the tipstes anonymity is placed at risk indicates thatyf the outer clothing in an attempt to discover weapons that might be used to assault

theinformant is genuinely concerned and not a fallacious prankStaroborated hiH; or her under the circumstanceéthis case, the search was properly broadened

aspectsf the tip also lend credibility; the corroborated actions of the suspect nggthncompass the opening of the defendanirse. which was essentially an exten
beinherently criminal in and of themselves. StatdMiams, 2001 W1 21241 Ws.  iqnof he? person w%ere tghe purse was zi':gessyible byState vLimon, 2)(l)08 wi
2d 631,623 N.W2d 106 96-1821 App 77,312 Wss. 2d 174751 N.W2d 877 07-1578

An anonymous tip regarding erratic driving from another driver calling froella ) ]
phonecontained sticient indicia of reliability to justify an investigative stop when: . €'Y tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.

1) the informant was exposed to possible identification, and therefore possible al S . . . . .

if the tip proved false; 2) the tip reported contemporaneous and verifiable ebserval© TE: See also the notes to Article I, sectiorl] of the WisconsinConstitu-
tionsregarding the driving, location, and vehicle; and 3) tfieesfverified many of ~ tOnN-

the detalils in the tip.That the tip reasonably suggested intoxicated driving created

anexigency strongly in favor of immedigpelice investigation without the necessity . i . i ion:

thatthe oficer personally observe erratic driving. StatRutzinski,2001 WI 22241 968 25? St.rlp ?eamhes (1) In this Sec,tlon

Wis. 2d 729 623 N.W2d 516 98-3541 (a) “Detained” means any of the following:
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1. Arrested for any felony person req_uires the rgmqval of an ansistive qlevice or involves a
2. Arrested for any misdemeanamder s167.30 (1)940.19 personlacking sensation in some portion of his or her bay
941.20(1), 941.23 941.237941.24 948.6Q 0r948.61 searchshall be conducted with extreme care by a person who has

3. Taken into custody under38.19and there are reasonabld@dtraining in handling physically disabled persons.
groundsto believe the juvenile has committed an act which if History: 1979 c. 240
committedby an adult would be covered under suhdr 2.

4. Arrested for any misdemeanor not specifiestibd 2., any
otherviolation of state law punishable by forfeiture or any loc
ordinanceif there is probable cause believe the person is con
cealinga weapon or a thing which may constitute evidence of tR
offensefor which he or she is detained. P

(b) “Strip search” means a search in which a detgieesorns
genitals,pubic area, buttoctr anus, or a detained female person
breastjs uncovered andither is exposed to view or is touched b

968.26 John Doe proceeding. (1) If a district attorney
%Fquestsajudge to convene a proceeding to determine whether a

rime has been committed in the coarjlrisdiction, the judge
fallconvene a proceeding described under@)and shall sub
O0enaand examine any witnesses thistrict attorney identifies.

(2) (&) Exceptin pafam), in this subsection, “district attor
ney” includes a prosecutor to whom the judge has referred the
§omplaintunder par(am).

aperson conducting the search. ~ (am) If a person who is not a district attorney complains to a
(2) No person may be the subject of a strip search unless hé4§g€that heor she has reason to believe that a crime has been
sheis a detained person and if: committedwithin the judges jurisdiction, the judgshall refer the

(a) The person conducting the search is of the same sb& a omplaintto the district attorney oif the complaint may relate to
persondetained, unless the search is a body cavity seareh ¢ conduct of the district attornep another prosecutor under s.
ductedunder sub(3); 8.045

Th ; ; he vi f - (b) If a district attorney receives a referral unpar (am), the
sorgtr?ot ngg&ilt?ﬁg t%tzrsszr;rlihr?ot exposed to the view of any p((ejrlstrlct attorney shall, within 90 days o&ceiving the referral,

: . issuechages or refuse to issue chas. If the districattorney
rec(c?r)di-rll-h'e search is not reproduced through a visualoond refusegto issue chaes, the district attorney shall forward to the
d Ag’ rson conducting th ch h btained the orier 'udgein Whosejurisdiction.the crimt_a has allegedly been eom
(d) A perso ]?c;] uﬁ. fg hg rgef‘ c ?50 aine 4 € prier Witlitted all law enforcement investigative reports on the matter that
tenpermission of the chief, shdrdr law enforcement administra 5 the custody of the district attorndyis or her records and

tor of the jurisdiction where the person is detainedyisror her ., qefiles on the mattermnd a written explanation why he or she
designee,unless thereis probable cause to believe that theoq,sedto issue chaes. The judge may require a law enferce
detainedperson is concealing a weapon; and

. ) mentagency to provide to him or her any investigative reports that
_ (e) Aperson conducting the search prepares a report identifiye |aw enforcement agency has the matter The judge shall
ing the person detained, all persons conducting the search, d§venea proceeding as describedder sub(3) if he or she
time, date and place of treearch and the written authorizationyetermineghat a proceeding is necessary to determineiinae
requiredoy par(d), and provides a copy of the report to the persqfysheen committed. When determining raceeding is neces
detained. o o ) sary,the judge may consider the law enforcemiamestigative

(3) No person other than a physician, physician assistantr@ports the records and case files of the district attqrasg any
registerednurse licensed to practice in this state may conducbgherwritten records that the judge finds relevant.
body cavity search. _ _ _ _ (¢) In a proceeding convened under.ga), the judge shall
(4 A person who intentionally violates this section may bg,ppoenand examine under oath the complainant and any wit
fined not morethan $1,000 or imprisoned not more than 90 daygsseshat the judge determinés be necessary and appropriate

or both. _ o ] _ . to ascertain whether a crime has been committed and by whom
(5) This section doesot limit the rights of any person to civil committed. Thejudge shall consider the credibility of testimony
damage®r injunctive relief. in support of and opposed to the pers@omplaint.

(6) A law enforcement agencgs defined in €.65.83 (1) (b) (d) In a proceeding convened under.gh), the judge may
may promulgate rules concerning strip searches which at legguea criminal complaint if the judge finds $iafent credible
meetthe minimum requirements of this section. evidenceto warrant a prosecution of the complaint. The judge

(7) This section does not apply to a search of any person wlball considerin addition to any testimony under p@), thelaw

(a) Is serving a sentence, pursuant toaviction, in a jail, state enforcementnvestigative reportghe records and case files of the
prisonor house of correction. district attorney and any other written reports that the judge finds

(b) Is placed in or transferred to a juvenile correctional fagilitfelevant.
asdefined in s938.02 (10p)or a secured residential care center (3) Theextent to which the judge may proceed in an examina

for children and youth, as defined in988.02 (15g) tion under sub(1) or (2) is within the judges discretion. The
(c) Is committed, transferred or admitted undersdh971 or exam!nationmay bg adjou_rned and may be secret. Any witness
975 examinedunder this section may have counsel present at the

(d) Is confined as a condition of probation und&78.09 (4) examinatiorbut the counsel shall not be allowed to examine his
History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 951051995  Of her client, cross—examine other witnesses, gueabefore the
A visusl boly Eavity sbarch 6 more intruae than & ot seareh. tis not objl e Supject 1o 971,23 ifthe proceeding is secret, the record
tively reasonab>lle for pyolice to conclude that consent to astr’ijp search includes co@rﬁhe proceedlng and the tes“m,on)’ talstiall not be .open to
to scrutiny of body cavities. Stateallace, 2002 WI App 61251 Wis. 2d 625642  Inspectionby anyone except the district attorney uniessused
N.}Ni2d54a 00—?1524fth 0 . dby sub. (3). H by the prosecution at the preliminary hearing or the trial of the
cohrchos! tnose body oricbe Sholld be Londucid by medial pereonnario comfibcusedand then only to the extent that it is so used. A court, on
with the 4th and 5th amendment&l Atty. Gen. 12 emotion of a district attorneynay compel a person to testify or
] ) produceevidence under 872.08(1). The person is immune from
968.256 Search of physically disabled person. (1) In  prosecutioras provided in ©72.08 (1) subject to the restrictions
this section, “physically disabled person” means a person whaders.972.085
requiresan assistive device for mobiliyncluding, but not limited  History: 1989 a. 1221991 a. 88223 315 2009 a. 24

to, a wheelchajrbrace, crutch or artificial limb. A defendanmust be allowed to use testimony of witnesses at a secret John Doe

f ; proceeding to impeach the same witnesses at the trial, even if the prosecution does
(2) A search of a phyS|caIIy disabled person shalcoe not use the John Doe testimoniyers v State,60 Ws. 2d 248208 N.w2d 31L

ductedin a careful mannerlf a search of a physically disabled(1973).
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An immuni% hezg(ijng rglésltae inzgpen‘lci)ug‘-l State ex rel. Newspapers,@ie. v 968.265 Lie detector tests; sexual assault victims.

curt Court,65 Ws. 2d 66 W2d 894(1974). (1) In this section, “liedetector” has the meaning given in s.
A person cha@red as a result of a John Doe proceeding has no recognized inte i 7(1) (b

in the maintenance of secrecy in that proceedihghn Doe proceedings are-dis .37(1) (b)

cussed.State vO'Connor 77 Wis. 2d 261252 N.W2d 671(1971). (2) If a person reports to a law enforcemefitef that he or

No restriction under the 4th or 5th amendment precludes the enforcement o i~
orderfor handwriting exemplars directed by a presiding judge in a John Doe proce] was the victim of an @énse under $940.22 (2) 940.225

ing. State vDoe,78 Ws. 2d 161254 N.W2d 210(1977). 8.02(_1) or_(2), 0r948.085 no law enforcement fier may in
Due process does not require that a John Doe witness be advised of the natugostnectionwith the report orderequest, or suggest that the-per
the proceeding or that the witness is aget’ of the investigation. Yanv. State/9  gonsubmit to a test using alie detectmprovide the persdnfor—

Wis. 2d 83 255 N.w2d 910(1977). . . . -
This section does not violate the constitutional separafipowers doctrine. John mation regardingtests using lie detectors unless the person

Doe proceedings are discussed. Staté/ashington83 Ws. 2d 808266 N.w2d  requestsnformation regarding tests using lie detectors.

597 (1978). (3) If a person reports to a district attorney that he or she was

A balance between the pubficight to know and the need for secrecy in John Do g
proceedings is discussed. reWis. Family Counseling Services$tate 95 Ws. 2d ?newctlm of an ofense under £40.22 (2) 940.225 948'02(1)

670,291 N.w2d 631(Ct. App. 1980). or(2), or948.085 no districtattorney may do any of the following
A John Doe judge may nigsue a material witness warrant under s. 969.01 (3)n connection with the report:
Statev. Brady 118 Ws. 2d 154345 N.W2d 533(Ct. App. 1984). . . .
Whena JohrDoe proceeding is not a joint executive and judicial undertaking, the () Order that the person submit to a test using a lie detector
proceduredoes not violate the separation of powers doctrine aodnistitutional. (b) Suggest or request that the person submit to a test using a

Statev. Unnamed Defendart50 Ws. 2d 352441 N.W2d 696(1989). lie detector without first providing the person with notice and an
A John Dogudge may issue and seal a search warrant, and a district attorney

independentlyssue a criminal complaint, regardless of the existence of the John D[ég\blanatiomf his or her right not to submit to such a test.
A John Doe cannot be used to obifdence against a defendant who has already History: 2003 a. 2242005 a. 277
beenchaged. State .vCummings,199 Ws. 2d 721 546 N.W2d 406 (1996),

93-2445 -
To be entitled to a hearing, a Joboe complainant must do more than merely968'27 Definitions.  In $5.968.28t0 968.375
allegein conclusory terms that a crime has been committed. The complsipetht’ (1) “Aggrieved person” means a person who was a party to

tion must allege facts that raise a reasonable belief that a crime haobemsitted. ; ; ; : ;
Stateex rel. ReimannACircuit Court for Dane Count14Wis. 2d 605571 N.wzd &Y intercepted wire, electronic or oral communication or & per

385(1997),96-2361 sonagainst whom the interception was directed.

A nonlawyefs questioning of a witness on the s&t®half at a John Doe hearing (2) “Aural transfer” means a transfer containing the human
evenif constituting the unauthorized practice of law did not require exclusion of the

testimonyat trial. State vNoble,2002 W 64 253 Ws. 2d 206646 N.w2d 3§  Voiceat any point from the point of origin to the point of reception.
99-3271 « n i i i
Article VII, Section 5 (3), read together with ss. 808.03 (2) and 809.51 (1fiis suf (3)| Content$ Whem“!se? é\”th rQSDGCt tO_ any wire, e.leCtrﬁnlc
ciently broad in scope to permit the court of appeals to exercise supervisory{uris@iE Oral communication, includes amformation concerning the
tion over the actions of a judge presiding over a John Doe proceeding. When rengisbstancepurport or meaning of that communication.
ing judicial decisions in the context oflahn Doe proceeding, the judge must create « . . A .
arecord for possible reviewOn review of a petition for a writ stemming from a secret _ (4) Elg(_:tronlccommunlcanon means any transfer of signs,
JohnDoe proceeding, the court of appeals may seal parts of a record in order to c8ignals,writing, images, sounds, data or intelligence of any nature
ply with existing secrecy orders issued by the John Doe judge. Unnamed Perwp@"y or partially transmitted by wire. radio electromagnetic
Numbers1, 2, and 3 vState,2003 WI 30, 260 Wss. 2d 653 660 N.Ww2d 26| . h -~ ’ ; g
oiaoy o and s st ' S 3 9 photoelectronior photooptical system. “Electronic communica
A John Doe judge must have the authority to disqualify couasélmay permit  tion” does not include any of the following:
argument by counsel wherecessaryo ensure procedural fairness. Unnamed Per . . P
sonsNumbers 1, 2, and 3 State 2003 WI 30 260 Ws. 2d 653660 N.W2d 260 (a) The radio portion of a cordless telephone communication
01-3220 thatis transmitted between the cordless telephone handset and the
TheJohnDoe judge erred as a matter of law by requiring an oath of secrecy fr¢gsgseunit.
awitnesss counsel when a secrecy order wasfiact. Individual Subpoenaed to . . .
Appearat Waukesha County John Doe Case No. 2003 JD 0Dawis,2005 W 70 (b) Any wire or oral communication.
281 Wis. 2d 431697 N.W2d 803 04-1804 it _ ;
Thecircuit judge erred when in reviewing a John Doe petition he reviewed polic (C) Any communication made throth a tone Only paging
reports containing information casting doubt on assertions in the petition and€VICE.
explainedthat his review of the petition and the police reports led hicotelude : i i i
thatthe petitioner failed to allege facts cient to raisea reasonable belief that a (d) Any comrnunlcatlon.fror.n a traCI.(mg device. .
crime has been committed. This section does not permit this sort of analysis at the(5) “Electronic communication service” means any service
thresholdstage of determining/hether a petition contains reason to believe that gt provides its users with the ability to send or receive wire or

crime has been committed. illams v. Fiedler 2005 WI App 91282 Wis. 2d 486 . L
698N.W.2d 294 04-0175 electroniccommunications.

A John Doe judghas exclusive authority to subpoena witnesses in a John Doe pro (6) “Electronic communications system” means any wire
ding based the | febigtion. Hi Circuit Court for Milwauk . . . . g
County 2008 WI 67310 Ws- 24 342750 N.W2d 83707-0230 ¢ radio, electromagnetic, photooptical or photoelectronic facilities

Thejudge in a John Doe hearing is not required to examine all the witnesses a @it the transmission of electronic communications, and any com
plainaniproduces and lo issue subpoenas 1o all the withesees a complasiasst by terfacilities or related electronic equipment for #ectronic
to produce. This section extends judicial discretion in a John Doe hearing not fth s
to the scope of a witnesséxamination, but also to whether a witness need testify atforageot those communications.
all. Robins vMadden2009 WI 46 317 Wis. 2d 364766 N.W2d 542 07-1526 (7) “Electronic, mechanical or other device” means any

Undersub. (3), as revised 3009 Ws. Act 24 a John Doe judge must potentially . . . .
undertakefour inquiries: 1) decide whether to refer the John Doe complaint to tq_gav[ceor apparatus Wh'ch can be used to intercept a wire, elec
districtattorney in the first instance; 2) decigtbether it is necessary to conduct anytronic or oral communication other than:
additionalproceedings if the district attorney chooses not to issuge$ia8) deter f . ;
mine what, if anywitnesses to subpoeaadexamine if additional proceedings are . . (a) Any telephone or telegraph 'n_Stru_ment' equipment orfacil
deemed necessary; and 4) decide whether to issue a craminglaintif the judge  ities, or any component thereof, which is:
finds that the additional proceedings have produceficgrit credible evidence to ; ; :
warrantprosecution. Naseer vMiller, 2010 WI App 142329 Wis. 2d 724793 l FUmIShed to th.e SL_JbSCI’Il?eI’ QI’ user b)_/ B prowder of ?'ec
N.W.2d 209 09-2578 tronic or wire communicatioservice in the ordlnary course of its

Underthe statute, as amended2f)09Wis. Act 24 a judge has a mandatory duty businessand being used by the subscriber or user in the ordinary
to refer a John Doe complaint to the district attorney only if the four corners of |

complaintprovide a suicient factual basis to establish an objective reastelieve B%urseo_f Its busmes_g _OI’ furnished b_y the SUbSC“_meuser fo_r

thata crime has been committed in the judgerisdiction, the same as under the prioconnectionto the facilities of the service and used in the ordinary

statute. Naseer vMiller, 2010 WI App 142329 Ws. 2d 724793 N.W2d 209  courseof its business: or

09-2578 . ' . . . .
Applicablelaw allows electronic transmission of certain confidential case-infor 2. Beingused by a provider of electronic or wire communica

mationamongclerks of circuit court, county shefié ofices, and the Department of tion service in the ordinary course of its business, or by a law

Justicethrough electronic interfaces involving the DepartmerAdrhinistrations + : ; f ;
Office of Justice Assistance, specifically including electronic data messages abou‘?morcemenomcer in the ordlnary course of his or her duties.
arrestwarrant if the warrant was issuedlishn Doe proceedings that have been sealed (b) A hearingaid or similar device being used to correct-sub
underthis section OAG 2-10 . _normalhearing to not better than normal.

Limits of judges authority inpresiding over or conducting John Doe proceedings w . N X
arediscussed76 Atty. Gen. 217 (8) “Electronic storage” means any of the following:
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968.27 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 11-12Wis. Stats. Database 14

(a) Any temporaryintermediate storage of a wire or electronications. “Wire communication” includes the electronic storage of
communicatiorincidentalto the electronic transmission thereofany such aural transfer

electroniccommunication service for purposes of backup protegrggl‘fcﬁ’ggt{}\“‘g_"gg'@7’7";lsg',\?svsé?;go%&go is upheld. State ex rel. Hussong v

tion of the communication. An informant who is party to a tapecorded telephone conversation also acquired

(g) “Intercept” means thaural or other acquisition of the con theconversation in his mind, regardless of the use of tape recordeacthasition
is not an “intercept.” The informant may testifyttee conversation without use of

tentsof any wire, electronic or oral communication through th@erecording. State. wialoney 161 Ws. 2d 127467 N.W2d 215(Ct. App. 1991).
useof any electronic, mechanical or other device. An “oral communication” under sub. (12) is a statement uttered under eircum

« . ; : ” stancesn which the speaker hageasonable expectation of privaddn individual
(10) InveSt'gatNe or law enforcemenofficer” means any hasa reasonable expectation of privacy when he or she has both an actual subjective

officer of this state or political subdivision thereof, who is empovexpectatiorof privacy in the speech, and a subjective expectation thaithat soei
ered by the laws of this state to conduct investigations of or is willing to recognize as reasonable, which requires examination of the totality
makearrests for dénses enumerated in §68.28t0 968.37 and é&}y;_h;l%'g‘:“m“a“"es- StateDuchow2008 WI 57310 Ws. 2d 1749 N.W2d 913

any attorney authorized by law to prosecute or participate in theourtshaveidentified a non-exclusive list of factors to discern whether an individ
prosecutiomf those dlenses ual's expectation of privacy in his or heral statements is objectively reasonable,
B . o . . L including: 1) the volume of the statements; 2) the proximity of other individuals to
(11) “Judge”means the judge sittirag the time an application the speaker; 3jhe potential for the communications to be reported; 4) the actions

is made under €68.300r his or her successor takenby the speaker to ensure his or her privacy; 5) thetoesmploy technological
« e . . . enhancement®r one to hear the speakestatements; ar@i) the place or location
(12) “Oral communication” meanany oral communication wherethe statements are made. StatBuchow 2008 WI 57 310 Ws. 2d 1 749

utteredby a person eXhibiting an eXpeCtation tha munica N.wé?sgl]%t?;_pzols?tisoning system (GPS) tracking device did not emit any bignal
tion Is not su_bJeCt ‘t‘O 'nterCEpnon _und_er f'rcumStanc_eS JUS“fy'ngherreceived signaland stored data that could be retrieved later did not take it out
the expectation. “Oral communication” does not include angdethe meaning of a tracking device undeb. (4) (d). Itis not rational to limit the
i i i admissionof tracking information based on whether it is obtained in real time by a
eIectronlllccommqnlczitlon. . signalor at a later time by direct access to the device. St&eeum2009 WI App
(13) “Pen register” means a device that records or decodgs319 ws. 2d 498769 N.W2d 53 08-0658 Affirmed on other grounds2010

electronicor other impulses that identify theimbers dialed or W! 92 328 Ws. 2d 369787 N.W2d 317 08-0658

otherwisetransmittecbn the telephone line to which the device is L .

attached. “Pen register” does not include any device used by2%8-28 Application for court order to intercept com -

provideror customer of a wire or electronic communicatea Mmunications. The attorneygeneral together with the district

vice for billing, or recording as an incidentbdling, for commu  attorneyof any countymay approve a request of an investigative

nications services provided by the provider or any device used35yaw enforcement &iter to apply to the chief judge of the judi

aprovider or customer of a wire communication service for cd I administrative district for the county where the interception

accountingor other like purposes in the ordinary cowsis busi 1S to take place for an order authorizing or approving the-inter

ness. ceptionof wire, electronic ooral communications. The chief
(14) “Readily accessible to the general public’ meaih judgemay under 968.30grant an order authorizing approving

respecto a radio communication, that the communication is nite |nt_erc¢_apt|on| of W|r$electron|cﬁgr or?]l cc_)mmunlcathgﬁ_ by
any of the following: Nvestigativeor law enforcement fiters having responsibility

for the investigation of the fifnse for which the application is
(a) Scrambled or encrypted. _ made. The authorization shall hgermitted only if the intercep
(b) Transmitted using modulation techniques whose essentigh may provide or has provided evidence of the commission of
parameterfiave been withheld from the public with the intentiofhe offense of homicide, felony murdeiidnapping, commercial

of preserving the privacy of the communication. gambling,bribery extortion, dealing ircontrolled substances or
(c) Carried on a subcarrier or other signal subsidiary to a radiontrolled substance analogs, a computer crime that is a felony
transmission. unders. 943.7Q sexual exploitation of a child under318.05

(d) Transmitted over a communication system provided bytrafficking of a child under §948._0_5l child enticemer_n under s.
common carrier including a commercial mobile radiervice 948.07 useof a computer to facilitate a child sex crime under s.
provider,as defined in s196.01 (2g) unless the communication 948.075 or soliciting a child for prostitution under $48.08 or
is a tone—only paging system communication. any conspiracy to commit any of the foregoindeoises.

(e) Transmitted on frequencies allocated UdiBICER part I;|751tory: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 4482011
25, subpart D, E or F of part 74, part 94, unless in the case of Theauthorization of a wiretap for feinses not enumerated in tsisction did not
a communicatiortransmitted on a frequency allocated urdigr Wwarrantsuppression of the evidence obtained from the wiretap when the order

. B i1iapincludedboth enumerated and non—enumeratdéenses and contained faofent
CFR_part 74thatis not _exc_lusn_/ely allocated _tO broadcaSt_ au}_(”'arifrobablecause for the enumeratedienfses, the evidence obtained by wiretap was for
servicesthe communication is a 2-way voice communicabign enumeratedffenses, and chges were brought only for enumeratgttnses. State
radio. v. House 2007 WI 79302 Wis. 2d 1 734 N.W2d 14Q 05-2202

(14g) “Remotecomputing service” means compustorage
or processing that is provided to the public by means of an el

tronic cc:mmunlcatlons syst_em”. ) investigativeor law enforcement &€er who, by any means

_ (15) “Trap and trace device” means a device that captures Wi orizecby ss.968.28t0 968.370r 18 USC 25100 2520 has
incomingelectronic or other impulses that identify the originatingptainedknowledge of the contents of any wire, electronic or oral
numberof an instrument or device from which a wire or eleCtron'Eommunicationor evidence derived therefrom, may disclose the

communicationwas transmitted. contentsio another investigative or law enforcemeriicef only

8.29 Authorization for disclosure and use of inter -
pted wire, electronic or oral communications. (1) Any

(16) “User” means any person who or entity that: to the extent that the disclosure is appropriate to the proper-perfor
(a) Uses an electronic communication service; and manceof the oficial duties of the dfcer making or receiving the
(b) Is duly authorized by the provider of the service to engaglisclosure.

in that use. (2) Any investigative or law enforcemenfior who, byany

(17) “Wire communication” means any aural transfer made [Reansauthorized by s868.28t0968.370r18 USC 251002520
wholeor in part through the use of facilities for the transmissidtasobtained knowledge dhe contents of any wire, electronic or
of communications by the aid of wire, cable, or other like conne@al communication or evidence derived therefroray use the
tion between the point of origin and the point of reception, inclugontentsonly to the extent the use is appropriate to the proper per
ing theuse of the connection in any switching station, furnishdirmanceof the oficer’s oficial duties.
or operateddy any person in providing or operating the facilities (3) (a) Any person who has received, by any means autho
for the transmission of intrastate, interstate or foreign communized by ss968.28t0968.370r 18 USC 251Q0 25200r by a like
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statuteof any other state, any information concerning a wire; elec (a) The identity of the investigative or law enforcemefitef

tronic or oral communication or evidence derived therefimierr ~makingthe application, and thefafers authorizing the appliea

ceptedin accordance with s868.28t0 968.37 may disclose the tion.

contentsof that communication or that derivative evidence only (b) A full and complete statement of tfacts and circum

while giving testimony under oath orfiaiation in any proceed  giancesrelied upon by the applicant, to justify the applicant’

ing in any court or before any magistrate or grand ijuthis state, be|ief that an order should be issued, including:

or in any court of the United States or of any state, or in any federal 1 Details of th culaof hat has b is bei

or state grand jury proceeding. _ . Details of the particulasffense that has been, is being, or
is about to be committed;

(b) In addition to the disclosure provisions of.|fa), any per . - .
sonwho has received, in the manner described tmE68.31 (2) 2. A particular description of the nature and location of the

(b), any information concerning a wire, electronic or oral commigcilities from which or the place where teemmunication is to
nication or evidence derived therefrom, may disclose the contepgdntercepted;

of that communication or that derivative evidence while giving 3. A particular description of the type of communications
testimonyunder oath or &fmation in any proceeding describedsoughtto be intercepted; and

in par (a) in which a person is accused of any act constituting a 4. The identity of the person, if known, committing the
felony, and only if theparty who consented to the interception igffenseand whose communications are to be intercepted.
availableto testifyat the proceeding or if another witness is avalil (©) A full and complete statement whether or not other investi

ableto authenticate the recording. gativeprocedurediave been tried and failed or why they reason

_(4) No otherwise privileged wire, electronic or ommmu 41y anpear to be unlikely to succeed if tried or to be too danger
nication intercepted in accordance with, or in violation of, sg o

968.2810968.370r 18 USC 25102529 may lose its privileged (d) A statement of the period of time for which thierception

character. . i L . L
(5) Whenan investigative or law enforcemenficér, while is required to be maintained. If the nature of the investigadion
: -sStigal : L suchthat the authorizatiofor interception should not automati
engagedn intercepting wire, electronior oral communications v terminatewhen the described tvpe of communication has
in the manner authorized, intercepts wire, electronic or oral co y . . ed typ o
eenobtained, a particular description of facts establishing-prob

municationsrelating to ofenses other than those specified in th . o > =
orderof authorization or approvahe contents thereof, and evi ablecause to believe that additional communications for the same
! ' type will occur thereafter

dencederived therefrom, may be disclosadused as provided in
subs.(1) and(2). The contents and amyidence derived there  (€) A full and complete statemeat the facts concerning all
from may be used under syB) when authorizedr approved by previousapplications known to the individual authoriziagd

the judge who acted on thariginal application where the judgemaking the application, made to any court for authorization to
finds on subsequent application, made as soon as practicableiitgrcept,or for approval of interceptions of, wire, electronic or
no later than 48 hours, that the contents were otherwise- int@ral communications involving angf the same persons, facilities
ceptedin accordance with s868.28t0 968.370r 18 USC 2510 or places specified in the application, and the action takeheoy

to 25200r by a like statute. courton each such application; and
I;Bstory: 1971 c. 405s.91, 93, 1987 a. 3991989 a. 121359, 1993 a. 981995 (f) Where theapplication is for the extension of an order
a. !

Evidenceof intercepted oral or wire communications can be introduced only if ﬂgate_menSettlng forth the results thus far Obtamed from_”ﬂm'
interception was authorized unde968.30; consent by one party to the commeniceception,or a reasonable explanationtbé failure to obtain such
tion is not suficient. State ex rel. Arnold.\County Courtb1 Ws. 2d 434 187 results
N.W.2d 354(1971). : ) ) ] B

Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28  (2) The court may require the applicant to furnish additional

to 968.33and therefore the contents cannot be admitted as evidence in chief, bggstimonyor mentar viden r th or &fmation in
968.29 (3) does not prohibit giving such tapes to the state. SiAtestie Manage estimo );OthCU l.e . ye del (LB‘ld_e oa f? Iiab a % d
ment of Wsconsin, Inc81 Ws. 2d 555261 N.W2d 147(1977). supportof the application. Oral testimony shall be redute

Althougha taped telephone conversation was obtained without a courttbeder Writing.

defendanbpened the door to the tap@dmission bgxtensive reference to the tape At
transcript duringhis case—in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d (3) Uponthe appllca_tl_on theourt _m_ay enter an e_x pr?\rte or,der
776(Ct. App. 1994). asrequested or as modified, authorizing or approving interception

Sub.(2) authorizes prosecutors to include intercepted communications in a crimf wire, electronic or oral communications, if the court determines

nal complaint. A prosecutor is a law enforcemerficgr under sub. (2), and prepara ; ; ;
tion of complaints is within the prosecutsroficial duties. State. Gilmore,193 onthe basiof the facts submitted by the applicant that all of the

Wis. 2d 403535 N.W2d 21(Ct. App. 1995). following exist:

The statemay incorporate intercepted communications in a criminal complaint if i i indivi i
the complaintis filed under seal. Unilateral public disclosure of such communica (a) There IS)rObable cause for belief that an individual is eom

tionsin a complaint while not authorized does sabject the communication to sup Mitting, has committed, or is about to commit a particultercfe
pressionput may entitle the defendant to remedirder s. 968.31. StateGilmore, enumeratedn s.968.28
201 Wis. 2d 820549 N.W2d 401(1996),94-0123 . . .
The state mayise one—party consent recordings of criminal actitiiy disclosure ~ (0) There is probable cause for belief that particotenmu
of which is not authorized under sub. (3) (b), if the evidence inadvertently falls wittiicationsconcerning that éénse will be obtained through such
the“plain hearing” of law enforcementfafers conducting authorized surveillance. interception
Statev. Gil, 208 Wis. 2d 531561 N.W2d 760(Ct. App. 1997)95-3347 T . . .
Sinceinterception by government agents of an infornsatelephone call was (c) Other investigative procedures have been tried and have

exclusivelydoneby federal agents and was lawful under federal Vsisconsin law i i if tri
did not govern its admissibility into evidence ifederal prosecution, notwithstand failed or reasonably appear to be unlikely to succeed if tried or to

ing that the telephone call may have been a privileged communication uisgeny betoo dangerous.
sinlaw. United States.\Beni,397 F Supp. 1086 (d) There is probable cause for belief that the facilities from
which, or the place where, the wire, electrooioral communica

tionsare tobe intercepted are being used, or are about to be used,
- ; \ . . -~ in connection with the commission of thdeofse, or are leased to,
authorizingor approving the interception of a wire, electronic

oral communication shall be made in writing upon oathfimma- %Hstedin the name of, or gommonly used.by the person. .

tion to the court and shall statiee applicang authority to make ~ (4) Eachorder authorizing or approving the interception of
the application and may hepon personal knowledge or informa any wire, electronic or oral communication shall specify:

tion and belief. Each application shall include the following infor (a) The identity of the person, if known, whose communica
mation: tionsare to be intercepted;

968.30 Procedure for interception of wire, electronic
or oral communications. (1) Each application for an order
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(b) The nature and location of the communications facilitieshall not be destroyed exceph order of the issuing or denying
which, or the place where authority to intercept is granted and flaelge,and in any event shall be kept for 10 years.
meansby which such interceptions shall be made; (c) Any violation of this subsection may be punished as con
(c) A particular description of the type of communicatiomempt of court.

soughtto be intercepted and a statement of the particullensé (d) Within a reasonable time but not later than 90 days after the
to which it relates; filing of an application for an order of approval under. fizr

(d) The identity of the agen@uthorized to intercept the coem which is denied or the termination of the period of an order or
municationsand of the person authorizing the application; andextensionghereof, the issuing or denying judge shall cause to be

(e) The period of time duringhich such interception is autho servedon the persons named in the order or the application and
rized,including a statement whether or not the interception shalichother parties to intercepted communications as the judge
automaticallyterminate when the described communication h&gterminess in the interest of justice, an inventory which shall
beenfirst obtained. includenotice of:

(5) No order entered under this section may authorize or 1. The fact of the entry of the order or the application.
approvethe interception of any wire, electronic or oral commu 2. The date of the entry and the period of authorized, approved
nication for any period longer than is necessary to achieve tbedisapproved interception, or the denial of the application.
objective of the authorization, nor in any event longer than 30 3 The fact that during the period wire, electronic or oral-com
days. The 30—-day period begins on the earlier of the day on whighnicationswere or were not intercepted.
the investigative or law enforcementfickr first begins to con
ductan interception undehe order or 10 days after the order i?o
entered. Extensions of an order may be granteat, only upon
applicationfor an extension made in accordance with Elipand
the court making the findings required by s(®). The period of
extensiorshall be no longer than the authorizing judge deems n

essanfo achieve the purposes for which it was granted and " this subsection may be postponed. The judge shall review such

eventbe for longer than 30 daysEvery order and extension
thereofshall contain a provision that the authorization to interce! pstponemendt the end of 60 days and good cause shall be shown
rior to further postponement.

shall be executed as soon as practicable, sfeltonducted in ) . .
sucha way as to minimize the interception of communications not (8) The contents of any intercepted wire, electronic or oral
otherwisesubject to interception under this chapéerd must ter communication or evidencederived therefrom shall not be
minate upon attainment of the authorized objective, omity receivedin evidence or otherwise disclosed in any trial, hearing
eventin 30 days. In thevent the intercepted communication i other proceeding in any court of this state unless each patty
in a code or foreign language, and an expethat foreign lan Iess_than 10_days before the trial, hearing or proceeding, hf_is been
guageor code is noteasonably available during the interceptioftirnished with a copy of the court ordeand accompanying
period, minimization may baccomplished as soon as practicabi@Pplication, under which the interception was authorized or
afterthe interception. approved. This 10-day period may be waived by the judge if he
(6) Wheneveran order authorizing interceptigmentered pur  Of She finds that it was ngssible to furnish the party with the
suantto $s.968.28t0 968.33 the ordeimay require reports to be 2P0veinformation 10 days before the trial, hearing or proceeding
madeto the court which issued the order showing what progr dthat the party will not be prejudiced by the delay in receiving

hasbeen made toward achievement of the authorized objectf§ information. _ _ _
and the need for continued interception. Such reports sleall  (9) () Any aggrieved person in any trial, hearing or proeeed
madeat such intervals as the court requires. ing in or before any court, departmenfjagr, agencyregulatory

(7) (a) The contents of any wire, electromic oral commu body or other authority of this state, or a political subdivision
nication intercepted by any means authorized by9&8.28to thgrgof,may move before the trial court or the court granting the
968.37shall, if possible, be recorded on tape or wire or other cof{iginal warrant to suppress the contents of any intercepted wire,
parabledevice. The recording of the contents of any wire,-ele€ ectronicor oralcommunication, or_ewaence derived th(_erefrom,
tronic or oral communication under this subsectball be done ©On the grounds that the communicatiems unlawfully inter
in such way as will protect the recording from editing or oth&ePted;the order of authorization or approval under whichas
alterations. Immediately upon the expiration of the period of thltercepteds insuficient on its face; or the interception wast
orderor extensions thereof all such recordings and records of §adein conformity with the order of authorization or approval.
intercepted wire, electronic or oral communication shall be filet€ motion shall be made before the trial, hearing or proceeding
with the court issuing the order and the court shralér the same unlessthere was no opportunity to make thg motion or the person
to be sealed. Custody of the recordings and records shall be wis not aware of the grounds of the motion. If the motion is
ever the judge handling the application shall ordéreyshallnot granted,the contents of thintercepted wire, electronic or oral
be destroyed except upon an order of the issuing or denying ju@ggmunicationor evidence derived therefrom, shzdltreated as
andin any event shall be properly kept and preserved for 10 yedidvingbeen obtained in violation of s368.28t0 968.37 The
Duplicaterecordings and other records may be made for useléfgemay upon the filingof the motion by the aggrieved person,
disclosure pursuant to the provisions for investigations underf@keavailable to the aggrieved person or his or her codosel
968.29(1) and(2). The presence of the seal provided for by thispectionsuch portions of the intercepted communication or evi
subsectionpr a satisfactory explanation for the absence there@gnce derived therefrom as the judge determines to beiint¢he
shallbe a prerequisite for the use or disclosure of the content$8tof justice.
any wire, electronic or oral communication or evidence derived (b) In addition toany other right to appeal, the state shall have
therefromunder s968.29 (3) theright to appeal:

(b) Applications made and orders granted unde963.28to 1. From an order granting a motitmsuppress made under
968.33together with all other papers and records in connectipar.(a) if the attorney general or district attorney certifiesh®
therewithshall be ordered sealed by the court. Custody of thalgeor other dficial granting such motion that the appeal is not
applications,orders and other papers and records shall be-whenteredor purposes of delay arsthall be diligently prosecuted as
everthe judge shall orderSuch applications and orders shall ba the case of other interlocutory appeals or under such rules as the
disclosedonly upona showing of good cause before the judge arstipremecourt adopts; or

(e) The judge mayupon the filingof a motion, make available
such person or the perssigounsel for inspection in the manner
providedin ss.19.35and19.36such portions of thantercepted
communicationsapplications and orders as the judge determines
%%bein the interest of justice. On an ex parte showing of good
useto the issuing judge the serving of the inventory required by
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2. From an order denying an application for an order of autho (b) For a person acting under color of law to intercept a wire,
rization or approval, and such an appeal shall bpagte and shall electronicor oral communicationyhere the person is a party to
bein camera in preference to all other pending appeals in accdite communication or one of the parties to the communicétisn
ancewith rules promulgated by the supreme court. given prior consent to the interception.

(10) Nothingin ss.968.28t0 968.375shall be construed to  (c) For a person not acting under color of law to intercept a
allow the interception of any wire, electronic, or oral communicavire, electronic or oral communication whehe person is a party
tion between an attorney and a client. to the communication or where one of the parties to the coammu

History: 1971 c. 465931981 c. 33%.26; 1987 a. 3991993 a. 4862009 a. 349  nication has given prior consent to the interception unless the
Althougha taped telephone conversation was obtained without a courtteler communicatioris intercepted for the purpose of committing any

defendanbpened the door to the tapedmission bgxtensive reference to the tape ~pimi i A v ; it
transcript duringhis case-in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d criminal or tortious act in violatioof the constitution or laws of

776(Ct. App. 1994). the United States or of any state or for the purpose of committing

The statemay incorporate intercepted communications in a criminal complaint&ny other injurious act.
the complaintis filed under seal. Unilateral public disclosure of such communica ; ;
tionsin a complaint while not authorized does swbject the communication to su . (d) For any person to intercept (_JI’ access al_’] elt_ectronlc commu
pressionbut may entitle the defendant to remedieder s. 968.31. StateGilmore, ~hicationmade through an electronic communication system that
201Wis. 2d 820549 N.W2d 401(1996),94-0123 ) ~is configured so that the electronic communication is readily
Suppressiomf wire communications is reserved for those that are |IIegaIIy|nteélcceSS|b|eo the g(;,,m;n-a| pub|IC.
ceptedand does not apply to legally intercepted communications that are improperly X . .
disclosed. State vGilmore,201 Ws. 2d 820549 N.W2d 401(1996),94-0123 (e) For any person to intercept any radio communication that
Not every failure to follow wiretapping statutes makes an interception unlawfid transmitted:
suchthat suppression is required. Whether a violation of the wiretapping statutes . .
requiressuppression depends upon whether the statutory purpose has been achievedl. By any station for the use of the general public, or that
despitethe violation. The authorization of a wiretap forfefises not enumerated in relatesto ships, aircraft, vehicles or persons in distress;
this section did not warrant suppression of the evidence obtained from the wiretap . .
whenthe order included both enumerated and non-enumeréedes, it contained 2. By any governmental, law enforcement, civil defense, pri

sufficientprobable cause for the enumeratddrefes, the evidence obtained by wire yateland mobile or public safety communications system, includ

tap was for enumerated fehses, and chges were brought only for enumerated; : : : : .
offenses. State vHouse 2007 Wi 79302 W, 2d 1 734 N.wzd 140 05-2202  INg Police and fire, readily accessible to the general public;

Sub.(10) does not require that all intercepts by a county jail are unlawful because 3. By a station operating on an authorized frequency within

thetelephone intercept system has the potential to record inmates’ calls to their & i i
neys. State v Christonsen2007 W1 App 170304 Ws. 2d 147737 N.W2d 38 tHE bands allocated to the amateaitizens band or general mobile

06-1565 radio services; or

Communicationprivacy: A legislative perspective. Kastenmeieavy & Beier 4. By any marine or aeronautical communications system.
1989WLR 715 (1989). .

(f) For any person to engage in any conduct that:

968.31 Interception and disclosure of wire, electronic 1. Is prohibited by section 633 of the communications act of
or oral communications prohibited. (1) Except as other 1934;0r
wise specifically provided in $4.96.630r968.28t0968.3Q who 2. Is excepted from the application of section 705 (a) of the
evercommits any of the acts enumerated in this sectignilsy communicationsct of 1934 by section 705 (b) of that act.
of a Class H felony: (9) For any person to intercept any wire or electronic commu

(a) Intentionally intercepts, attempts to interceppmrcures nicationthe transmission of which is causing harmful interference
any otherperson to intercept or attempt to intercept, any wir&y any lawfully operating station or consumer electronic equip
electronicor oral communication. ment,to the extent necessary to identify the soofdbe interfer

(b) Intentionally uses, attempts to use or procures any ot/§&ce-
personto use or attempt to use any electronic, mechanical or other(h) For users of the same frequetayntercept any radio com
deviceto intercept any oral communication. munication made through a system that utilizes frequencies moni
(c) Discloses, or attempts disclose, to any other person thdéoredby individuals engaged in the provisiontie use of the sys
contentsof any wire, electronic asral communication, knowing €M if the communication is not scrambled or encrypted.
or having reason to know that the information was obtained (i) To use a pen register or a trap and trace device as authorized
throughthe interception of a wire, electronic or oral communicainderss.968.34to 968.37 or
tion in violation of this section or under circumstances constitut (j) For a provider of electronic communication service to
ing violation of this section. recordthe fact that a wire or electronic communication was-initi
(d) Uses, or attempts to use, the contents of any wire, electraifigdor completed in order to protect the provjdamother pre
or oral communication, knowing or having reasohrtow that the V|de_r furnlshlng_ service toward the completlo_n of the wire or-elec
informationwas obtainethrough the interception of a wire, elec tronic communication, or a user of that service, from fraudulent,
tronic or oral communication in violation of this section or unde#nlawful or abusive use of the service.
circumstancesonstituting violation of this section. (2m) Any person whose wire, electronic or oral communica
(e) Intentionally discloses the contents of any aetdctronic  tion is intercepteddisclosed or used in violation of £68.28to
or wire communication obtained by authority of €68.28 968.37shall have a civil cause of action against any person who
968.29and968.3( except as therein provided. interceptsgiscloses or uses, or procures any opeeson to inter
(f) Intentionally alters any wire, electronic or oral communica?ept'd'scmse' or use, the com_munlcatlon, and shall be entitled to
tion intercepted on tape, wire or other device. recoverfrom any such person: o
(2) Itis not unlawful under s968.28to 968.37 (a) Actual damages, but not less than liquidated damages com

utedat the rate of $100 a day for e of violation or $1,000,
(a) For an operator of a switchboard, or dicef, employee _ \F/)Vhicheveris higher;$ y atdy $

or agent of any provider of a wire or electronic communication s )
service,whose facilities are used in the transmission of a wire or (b) Punitive damages; and o
electroniccommunication to intercept, disclose or use that-com (€) A reasonable attorneyfee and other litigation costs rea
municationin the normal course of his or her employment whiléonably incurred.
engagedn any activity which is a necessary incident to the rendi (3) Goodfaith reliance on a court order or on968.30 (7)
tion of his or her service or to the protection of tiglats or prop ~ shallconstitute a complete defense to any civil or criminal action
erty of the provider of that service, except that a providenuif@a broughtunder ss968.28to 968.37

i icati i ili i History: 1971 c. 4055.92, 93, 1977 c. 2721985 a. 2971987 a. 3991989 a. 56
or electronic communication service shalbt utilize service 1091 204 1007 5. 2832001 5. 109
observingor random monitoring except for mechanical or servi

; CCThe testimony of an undercovgmlice oficer who was carrying a concealed
quality control checks. eavesdroppinglevice under sub. (2) is not the product of the eavesdropping and is
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admissibleeven assuming the eavesdropping was unconstitutional. Sgatatk, (b) A certification by theapplicant that the information likely

72 Wis. 2d 71, 242 N.W2d 184(1976). - . - . S
An individual, who volunteers to aid the authorities in a lawful, atheiteptitious to be obtaineds relevant to an ongoing criminal investigation

investigationdoesnot commit an injury against the investigated party under sub. (Beingconducted by that agency
(c) simply by participation. Undercover informants must surely realize that evidenceHistory: 1987 a. 399
theyreceivemay be potentially harmful to the ¢g@t of the investigation, but this is

notthe type of injuriousict contemplated by the statute. Statdaloney 2005 WI H
74,281 Ws, 2d 595698 N.W2d 583 03-2180 968.36 Issuance of an order for a pen register or a trap

Consentnder sub. (2) (b) may be express or implied in fact from surrounding cand trace device. (1) Upon an application made under s.
cumstancedndicating that the person knowingly agreedtte surveillance. Inthe 968.35 the court shalkenter an ex parte order authorizing the
prisonsetting, an inmate has given implied consent to electronic surveillance w : : :
he or she has meaningful notice that a telephoneixallibject to monitoring and l?ﬁl_%ta”atlon. ar.]d use of a pen regI.Ster ora t“?‘p and trace quICe
recordingand nonetheless proceeds with the call. Staélay, 2005 Wi App 203 Within the jurisdiction of the court if the court fintisat the appli
287Wis. 2d 244704 N.W2d 635 04-2321 canthas certified to the court that the information likely to be

If a warrantless intercept complies with sub. (2) (b), commonly referrasithe ; : ; : ; X
one-—partyconsent exception, the contents of the intercept may be disclosed-in a_%?ta_medby the_ installation and use is relevant to an ongoing-crim
ony proceeding. The phrase “person acting under color of law” does not exclude inal investigation.

e o ot ~ e vOhlinger 2009 WI App 44317 Ws. 20 445767 (2) An order issuedinder this section shall do all of the-fol
Theuse of the “called party control device” by the communications commen cAPWiNg:

rier to trace bomb scares and other harassing telephone calls would not violate an(a) Specify the identityif known, of the person to whom is

lawif used with the consent of the receiving parBp Atty Gen. 90. leasedor in whose name is listed the telephone line to which the

968.32 Forfeiture of contraband devices.  Any elec Pen register or trap and trace device is to be attached.

tronic, mechanical, or other intercepting device used in violation (P) Specify the identityif known, of the person who is the sub

of 5.968.31 (1)may be seized amntraband by any peacdicér jectof the criminal investigation.

and forfeited to this state in an action by the department of justice(c) Specify the number and, if known, the physical location of

underch.778 thetelephone line to which the pen register or trap and trexdee
History: 1979 c. 3%.92 (8) is to be attached and, in the case of a trap and trace device,the geo
o ) graphiclimits of the trap and trace order
968.33 Reports concerning intercepted  wire or oral (d) Provide a statement of thdaise to which the information

communications.  In January okach yearthe department of |jely to be obtained by the pen register or trap and trace device
justiceshall report to the administrativefiok of the UnitedStates (g|ates.
courtssuch information as is required to be filedll8yUSC 2519 (e) Direct,u ; i

i h ; ,upon the request of the applicant, the furnishing of
A duplicate copy of the reporshall be filed, at the same tlme’information, facilities and technicalassistance necessary to

with the ofice of the director of state courts. : : - .
History: 1973 c. 1.37;1977 c. 185.135 Sup.Ct. Order88 Wis. 2d xiii (1979). ggs?crgﬁﬂsdfgrgéggtggatlon of the pen register or trap and trace

968.34 Use of pen register or trap and trace device ~ (3) An order issued under this section shall authotiee
restricted. (1) Exceptas provided in this section, no persornstallationand use of a pen registara trap and trace device for
mayinstall or use a pen registara trap and trace device without2 period not to exceed 60 days.
first obtaining a court order underd68.360r 18 USC 3123r50 (4) Extensionof the order may be granted, but only upon an
USC1801to 1811 applicationfor an order under 868.35and upon the judicial find

(2) Theprohibitionof sub.(1) does not apply with respect toing required bysub.(1). The period of extension shall be for a
the use of goen register or a trap and trace device by a providegriodnot to exceed 60 days.
of electronic or wire communication service: (5) An order authorizing or approving the installation aisd

(a) Relating to the operation, maintenance and testing of a wifed pen register or a trap and trace device shall direct that:
or electronic communication service tr the protection of the ~ (a) The order besealed until otherwise ordered by the court;
rights or property of the provideor to the protectioof users of and
thatservice from abuse of service or unlawful use of service;  (b) The person owning or leasing the line to which the pen reg

(b) To record the fact that a wire or electronic communicatidateror a trap and trace device is attached, or who has been ordered
wasinitiated or completed in order to protect the provideother by the court to provide assistance to the applicant, not disclose the
provider furnishing service toward the completion of the wir@xistenceof the pen register or trap and trace device oetie
communicationpr a user of that service, from fraudulent, unlawtence of the investigation to the listed subscribeto any other
ful or abusive use of service; or person, unless or until otherwise ordered by the court.

(c) Where the consent of the user of that service has beefsto"y: 1987 a 399

obtained. o 968.37 Assistance in the installation and use of a pen
(2m) The prohibition of sub(1) doesnot apply to a telephone register or trap and trace device. (1) Upon the request of
calleridentification service authorized underl86.207 (2) the attorney generaL a district attorney or aficef of a law
(3) Whoeverknowingly violates sub(1) may be fined not enforcementagency authorizetb install and use a pen register
morethan $10,000 or imprisoned for not more tilamonths or underss.968.28to 968.37 a provider of wire or electronic cem

both. municationservice, landlord, custodian or othparson shall fur
History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109 nish the investigative or law enforcementfioér forthwith all
o ) information, facilites and technicalassistance necessary to
968.35 Application for an order for a pen register or a accomplisithe installation of the pen register unobtrusively and

trap and trace device. (1) The attorney generalr a district with a minimum of interference with the servidbat the person
attorneymay make application fan order or an extension of ansp ordered by the court accords the party with respeshom the
orderunder s968.36authorizing or approvinthe installation and nstallationand use is to take place, if the assistance is directed by
useof a pen register or a trap and trace device, in writing undggourt order under 968.36 (5) (b)
oathor equivalent dirmation, to a circuit court for the county  (2) yponthe request of the attorney general, a district attorney
wherethe device is to be located. _ or an oficer of a law enforcement agency authorized to receive the
(2) An application under sulfl) shall include all of the fel  resultsof a trap and trace device undera68.28t0968.37 a pro
lowing: vider of a wire or electronic communication service, landlord,
(a) The identity of the person making the application and tlweistodianor other person shall install the device forthwith on the
identity of the lawenforcement agency conducting the investigappropriatdine and shall furnish the investigative or law enferce
tion. ment officer all additional information, facilities and technical
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assistancncluding installation and operation thie device uncb warrantunder sub(4) as it applies to the basis and application for
trusively and with a minimum of interference with teervices andissuance of, a search warrant und&68.12

that the person so ordered by the court accords the party with(6) ManNER oF SERVICE. A subpoena or warrant issued under

respectto whom the installation and use is to take place, if thgis section may be served in theanner provided for serving a

installationand assistance is directed by a court order undefsgmmonsunder s801.1 (5) or, if delivery can reasonablye

968.36(5) (b) Unless otherwise orderéy the court, the results proved by United States mail, delivery service, telephone facsim

of the trap and trace device shall be furnished to fleeobf alaw  jle, or electronic transmission.

enforcemenagencydesignated bthe court, at reasonable iMer 7y 1y rorservice. A subpoena or warrant issued under this

vals during regular business hours for the duration of the Ordeéectionshall be served not more than 5 days after the date of
(3) A providerof a wire or electronic communication servicejssyance.

landlord, custodian or other person who furnishes facilites

technicalassistance under this section shall be reasomalnty (9) Motion To QuAsH. The person on whom a subpoena or

; : S arrantissued under this section is served may file a motion to
]Pa?c?ﬁt?etgda?]rdtggszsgi%gable expenses incurred in providing tﬁ,ﬁashthe subpoena or warrant with the judge who issued the sub
) oenaor warrant. If the person files the motion within the time for

_ (4) No cause of action may lie in any court against any prgroductionof records or information, the judge shall head
vider of a wire or electronic communication service, itcefs, qecidethe motion within 8 days after the motion is filed.

employeesor agents or other specified persons fooviding

: - o . : - 10) LAw ENFORCEMENTPRESENCENOT REQUIRED. Thepres
information, facilities or assistance in accordance with the term ( : ) . :
of a court order under 968.36 &hceof a law enforcement figer is not required for service or

) ) N . executionof a subpoena or warrant issued under this section.
(5) A good faith reliance on a court ordaidegislative authori P

zationor a statutory authorization iscamplete defense against_, (11) RETURN. A subpoena or warrant issued under this section
anycivil or criminalyaction brought underp%8.28to 968.??7 shallbe returned to the court not later than 5 days afteett@ds

History: 1987 a. 399 or information described in the subpoenavarrant are received

by the attorney general, district attorneyr law enforcement

968.375 Subpoenas and warrants for records or com - agencywhichever is designated in the subpoena or warrant.
munications  of customers of an electronic com - (12) Secrecy. A subpoena or warrant issued under this sec

munication service or remote computing service  pro- tion shall be issued with all practicable secrecy and the request,
vider. (2) JurispicTION. For purposes of this section, a persosomplaint,affidavit, or testimony upon which it is based may not
is considered to be doing business in this state aubject to ser befiled with the clerk or made publimtil the subpoena or war
vice and execution of process from thiste, if the person makesranthas been executed and returtethe court. The judge may
a contract withor engages in a terms of service agreement widsuean order sealing the subpoena or warrant and the request,
any other person, whether or not the other person is a resideng@iplaint, afidavit, or testimony upon which it is based. The
this state, and any part of the performance of the contract or prqudge may issuean order prohibiting the person on whom the sub
sion of service takes place within this state on any occasion. poenaor warrant is served from disclosing the existence of the
(3) SurPoENA. (a) Upon the request of the attorgneral subpoenar warrant to the customer or subscriber unless the judge
or a district attorney and upon a showing of probable causesubsequentlyuthorizes such disclosure.
judgemay issue a subpoena requiring a pergoo provides elec  (13) ImmunITy. A person on whom a subpoena or warrant
tronic communication service or remote computing service o digsuedunder this section is served is immune from civil liability
closewithin a reasonable time that is established in the subpoggaacts or omissions in providing records or information, facili

arecord or other information pertaining to a subscribetus ties, or assistance in accordance with tirens of the subpoena or
tomerof the service, including any of the following relating to theyarrant.

subscriberor customer: (14) TECHNICAL IRREGULARITIES. Evidence disclosed undar

1. Name. subpoenaor warrant issued under this section shall nosige

2. Address. pressececause of technical irregularitiesesrors not décting

3. Local and long distance telephone connection recordsthe substantial rights of the defendant.
records of session times and durations. (15) DISCLOSUREWITHOUT SUBPOENA OR WARRANT. A pro-

4. Length of service, including start date, and types of servigger of electroniccommunication or remote computing service
utilized. may disclose records or information described under @)k{a)

5. Telephone or instrument number or other subscriber  Of a customer or subscriber or thententof communications of
ber or identity including any temporarily assignemetwork & customer or subscriber described ursigr.(4) without a sub
address. poena or warrant if any of the following applies:

6. Means and source of payment for the electronic communi (&) The customer or subscriber provides consent for the-partic
cationservice or remoteomputing service, including any creditular disclosure.

cardor bank account number (b) The provider of electronic communication or remote-com
(b) A subpoena under this subsection may not require discisiting service believes in good faith thatemegencyinvolving
sureof the contents of communications. the danger of death or serious physical injury to any person exists

(4) WARRANT. Upon therequest of the attorney general or gndthat_disclosure of _the informat_ion is required to prevent the
district attorney and upon a showing of probatéeise, a judge deathor injury or to mitigate the injury
may issue a warrant requiring a person who provides electronigistory: 2009 a. 3452011 a. 260s.81.
communicationservice orremote computing service to disclose . . . . .
within a reasonable time that is established in the warrant any?§f-38 Testing for HIV infection and certain  diseases.
the following: (1) In this section:

(a) The content of a wirer electronic communication thatis (&) “Health care professional” means a physician or afegis
in electronic storage in an electromiemmunications system or terednurse or licensed practical nurse who is licensed under ch.
held or maintained by a provider of remote computing service? _ ) o

(b) A record or information described under s(#.(a) (b) "HIV" means any strain of human immunodeficiency

(5) BASIS, APPLICATION FOR, AND ISSUANCE OF SUBPOENAOR  VITUS, Which causes acquired immunodeficiency syndrome.
WARRANT. Section968.12 (2)and (3) applies to the basis and (bc) “HIV test” has the meaning given in252.01 (2m)
applicationfor, andissuance of, a subpoena under 8por a (bm) “Physician” has the meaning given iM48.01 (5)
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(c) “Sexually transmitted disease” has the meaning given intestresults part of the defendampermanent medical record, and

252.11(1). to disclose the results of the test to any of the following:
(d) “Significant exposure” has the meaning given ia52.15 (a) The alleged victim or victim, if the alleged victimwctim
(1) (em) is not a minor

(2) In a criminal action under €40.225 948.02 948.025 (b) The parent or guardian of the alleged victim or victim, if
948.05948.06 948.085 0r948.095 if all of the following apply thealleged victim or victim is a minor
the district attorney shall apply to the circuit court for his or her (¢) The health care professionaho provides care to the

countyto order the defendant to submit to an HIV test and to a tggbgedvictim or victim, upon request by the alleged victim of vic
or a series of tests ttetect the presence _of_ a sexually transmittggh, or, if the alleged victinor victim is a minarby the parent or
diseasegach ofwhich tests shall be administered by a health caggardianof the alleged victim or victim.

professionaland to disclose the resutibthe test or tests as speci
fied in sub.(4) (a)to (c):
(a) The district attorney has probable causedieve that the

(5) Thecourt shall set a time for a hearing on the matter under
sub. (2m) during the preliminary examination, if su{8) (a)

o av . . applies;after the defendant is bound over for trial and befoer-a
allegedvictim or victim has had contact with body fluid of theyit is rendered, if sulf3) (b) applies:after conviction or a finding

defendanthat constitutes a significant exposure. If the defendagjt, 5 guilty by reason of mental disease or defect, if )K(<)
is convicted or found not guilty by reason of mental disease é’{)plies;or, subject to $971.13 (4) after the determination thete
defect,this paragraph does not apply _ defendants not competent, if sul§3) (d) applies. The court shall

(b) The alleged victim or victim whis not a minor or the par give the district attorney and the defendant notice of the hearing
entor guardian othe alleged victim or victim who is a minor at |east 72 hours prior to the hearing. Tefendant may have
requestshe district attorney to so apply for an order counselat thehearing, and counsel may examine and cross-

(2m) In a criminal action under £46.43(2m), the district examinewitnesses. If the court finds probable cause to believe
attorneyshall apply to theircuit court for his or her county for anthatthe act or alleged act of the defendant that constitutes a viola
order requiring the defendatatsubmit to a test or a series of testsion of 5.946.43 (2m)carried a potential for transmittingcam
administeredby a health care professionaldetect the presence municabledisease to the victim or alleged victim and involved the
of communicable diseases and to disclose the results of the tegledendant'sblood, semenyomit, saliva, urine or feces or other
testsas specified isub.(5) (a)to(c), if all of the following apply: bodily substance of the defendant, the court sidir the defend

(a) The district attorney has probable causedieve that the antto submit to a test or a series of tests administeyedhealth
actor alleged act of the defendant thanstitutes a violation of s. careprofessional to detect the presence of any communidable
946.43(2m) carried a potential faransmitting a communicable easethat was potentially transmitted by the act or alleged act of the
diseaseto the victim or alleged victim anidvolved the defen defendant. The court shall require the health care professional
dant'sblood, semen, vomit, saliva, urine or feces or other bodilyho performs the test to disclose the test results tdefendant.
substancef the defendant. The court shall require the health care professional who performs

(b) The alleged victim or victim whis not a minor or the par thetest to refrain from_ making the test re_sults part of the defen
ent or guardian othe alleged victim or victim who is a minordant'spermanent medlqal record and to disclose the results of the
requestghe district attorney to apply for an order testto any of the following:

(3) Thedistrict attorney may apply under s@p) or (2m)for ~ (a) The alleged victim or victim, if the alleged victimwctim
anorder at any of the following times, and, within those timets not a minor
shalldo so as soon as possible so as to enable the court to provid®) The parent or guardian of the alleged victim or victim, if

timely notice: the alleged victim or victim is a minor
(a) Ator after the initial appearance and prior to the prelimi (c) The health care professionaho provides care to the
nary examination. allegedvictim or victim, upon request by the alleged victim or vic

(b) If the defendant waives the preliminary examination, at atiyn or, if the alleged victiror victim is a minarby the parent or
time after the court binds the defendant over for trial and befageardianof the alleged victim or victim.

averdict is rendered. History: 1991 a. 2691993 a. 2732,183 227,495 1995 a. 4561997 a. 1821999

. . . . .188 2005 a. 2772009 a. 209
(C) Atany timeafter the defendant is convicted or is found I’IO% Acquittal on a chage of sexual intercourse with a minor did not prevent an order

guilty by reason of mental disease or defect. for HIV testing following a conviction for sexual assault; the test is probable cause
: : andis not governed by the outcome of the trial. Stafeary 182 Wis. 2d 349513
(d) If the court has determined thhe defendant is not compe 54 647 (Ct. App. 1994).
tentto proceed under £71.14 (4)and suspended the criminal

proceedingsat anytime after the determination that the defendagfgg 40 Grand jury. (1) SELECTIONOF GRAND JURYLIST. Any
is not competent to proceed. . ' :

: ) udgemay in writing, order the clerk of circuit coutd select a
(4) Thecourt shall set a time for a hearing on the matter Unflj}fandjury list within a specified reasonable time. The clerk shall

sub.(2) during the preliminary examination, if s8) (a)applies; selectfrom the prospective juror list for the county the nawfes
afterthe defendant is bound over for trial and before a veislicthot fewer than 75 nor more than 150 persons to constitute the pro
renderedif sub.(3) (b) applies; after conviction or a finding of notspectivegrand juror list. The list shall be kept secret.

guilty by reason of mental disease or defect, if §8o(C) applies; 3y £y \\inaTioN OF PROSPECTIVEIURORS. At the time set for

or, subject to $971.13(4), after the determination that the defend,, prospective grand jurors to appehe judge shall and the dis
antis notcompetent, if sul(3) (d) applies. The court shall give trict attorney or other prosecutingfiobr may examine the pro

t7h2er§j (l)itrrlsctr?gtrot:)n?gear? ed atr?r? de{_?]rédgg;er:](gg:ﬁt (r);;hehg?lgr'cn(?uﬁtsffg‘éctivejurors under oath afiirmation relative to their qualifica
P 9. Y iohsto serve as grand jurors and the judge shall excuse those who

the hearing, and counsel may examare cross—examine wit . . ;
’ ' : ._.are disqualified, and may excuse others &y reason which
nesses.If the court finds probable cause to believe that the victif] emsproper to the judge.

or alleged victim has had contact with body fluid of the defendarit o
that constitutes a significant exposure, the court shall order the(4) ADDITIONAL GRAND JURORS. If after such examination
defendanto submit to an HIV test and to a test or a series of tefggverthan 17 grand jurors remain, additional prospective jurors
to detect the presence of a sexually transmitted disease. The fé§be selected, summoned and examinetdl there are at least
shallbe performed by a health care professional. The court sHaflqualified jurors on the grand jury

requirethe health carprofessional who performs the test to-dis (6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for
close the test results to the defendant, to refrain from makéng a period of 31 consecutive days unless more daysegessaryo
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complete service in a particular proceeding. The judgedisay consultwith his or her client while before a grand jurif the

chargethe grand jury at any time. prosecutingpfficer, attorney for a withess or a grand jubetieves
(7) ORDERSFILED WITH CLERK. All orders mentioned in this thataconflict of interest _exists for an attorney or attorneys te rep
sectionshall be filed with the clerk of court. resentmore than one witnedmefore a grand jurythe person so

(8) INTERCOUNTY RACKETEERING AND CRIME. When a grand Peliévingmay make anotion before the presiding judge to-dis
jury is convened pursuant to this sectiorinvestigate unlawful qualify the attorney from representing mdfean one witness
activity under s165.7Q and such activity involvesiore than one P€forethe grand jury A hearing shall be held upawtice with the
county,including the county where the petition for such gijang Purdenupon the moving party to establish the conflict. _
is filed, then if the attorney general approves, all expenses of suci2) No grand jury transcript may be made public until the trial

proceedingshall be chayed to the appropriatiomnder s20.455 0f anyone indicted bshe grand jury and then only that portion of
(1) (d). thetranscript that is relevant and matettathe case at hand. This

History: 1971c. 125s.522 (1) 1977 c. 2%.1656 (27)1977 c. 18%s.95 135  Subsectiordoes not limit the defendasittights to discovery under
1977 c. 3181977 c. 44%.210, 1977 c. 449Stats. 1977 s. 756.10991 a. 39Sup.  s.971.23

Ct. Order N0.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40. _History: 1979 c. 291Sup. Ct. Order N6-08 207 Wis. 2d xv (1997); Stats.
A claim of grand jury discrimination necessitates federal habeas corpus.revigyy7s. 968.45.
Rosev. Mitchell, 443 U.S. 5451979).

The grand jury in Wconsin. Cdey, Richards, 58 MLR 518. 968.46 Secrecy. Notwithstanding s757.14 all motions,
) . . . including but not limited to those for immunity or ivilege,
968.41 Oath or affirmation of grand jurors.  Grand jurors ggoughtby a prosecuting @iger or witnessappearing before a

shall, before they begin performance of their duties, solemn : . :
swearor afirm that they will diligently inquire as to all matters andjury shall be made, heard and decided in comsieteecy

andihings which come before the grand ury: that ey wil keelfs T2 ERE i G By o riege so reopedts

whi Ju ) y Wi, . . '

indict no person for envyratredor malice; that they will not leave ; gas.0gig Lar® ¢ 29%Sup. Ct. Order N6-08 207 Ws. 2d xv (1997); Stats.

any person unindicted for love, fedavor, affectionor hope of

reward;and that thevill indict truly, according to the best of their968.47 District attorney , when to attend.  Whenever

understanding. requiredby the grand jury it shall be the duty of the district attor
History: 1975 c. 945.91 (12) 1977 c. 18%.95; Stats. 1977 56.11; Sup. Ct. ney of the county to attend them for the purposexamining wit

OrderNo. 96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41. nessesn their presence or of giving them advice upon any Iegal
968.42 Presiding juror and clerk. ~ The grand juryshall matter,and to issue subpoenaisd other process to bring up wit
selectirom their number a presiding juror and a clerk. cleek nes‘sstgrs - 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 8&-08 207
shall preserve the minutes of the proceedings before them and,glf55", (1997); Stats. 1997 5. 968.47. P '
exhibits. ' T o

History: 1977 c. 185.95, Stats. 1977 s. 756.12; Sup. Ct. Order 9&:08 207 968.48 Attendance; absence; excuse; number
Wis. 2d xv (1997); Stats. 1997 s. 968.42. required for grand jury session; number required  to
concur inindictment. Each grand juror shall attend every-ses
sionof the grand jury unless excused by the presiding.jurbe
. d sidingjuror may excuse a grand juror from attending a grand
oneor more reporters (o attend their sessions and to make and t‘%ﬁ/ session only for a reason which appears to the presiding juror
scribea verbatim recqrd of all proc eedings had befpre them. in his or her discretion as good andisignt cause for the excuse.

(2) Before assuming the duties undéhis section, each No business may be transacted at any session of the grarad jury
reportershall make and file an oath offiahation faithfully to  yhjch less than 14 members of the grand jury are in attendance
recordand transcribe all of the proceedings betbeegrand jury _andno indictment may be found by any grand jury unless at least
andto keep secret the matters relative to the proceedings. Eashyf their number shall concur in the indictment.
reportershall be paicut of the county treasury of the county in pistory: 1977 c. 18%.95; Stats. 1977 s. 756.16; Sup. Ct. Order 8&-08 207
which the service is rendered such sum for compensation awiel 2d xv (1997); Stats. 1997 s. 968.48.
expensesas shall be audited and allowed as reasonable by 32398 49 Fine for nonattendance. Anv person lawfully Sum
COlrJ]rtorderlng the gt;rand JuryEtacth repo.rtt)ertr#ag;rm[glloy on hlsa Fm:g)riedto attend as a grand juror.who f)z/ii?s to attend w)i/tlamyt
or her own account a person to transcribe the testimony anc < . g X
coedngof e grand bt befre rierng pn the dute TEeTISACLSe Sl by e ot exceedio +4, whh she
underthis subsection, the person shall be requiredeke and file hall p ) Dy h p
anoath or dirmation similar to that required of each reparter S Hei‘stg’re_ p;jd ICntt(()Z)rt de‘? ggg?gg’;gs?/wss“% v (1987)

(3) Any person who violatean oath or dirmation required y. St ' '
by sub.(2) is guilty of a Class H felony 968.50 Report progress and return indictments. A

_Hisztgry: 1%7 c. 51875-955 9StatS-g 15%7195' 756-%3: 123518- Ct. Oogier%r-OS 207 grandjury may report progress and return indictmeothe court
Wis. 2d xv (1997); Stats. 1997 s. 968.4B97 a. 2832001 a. 1 from time to time during its session and until discfeat.

. - . . History: 1977 c. 187%.95; Stats. 1977 s. 756.17; Sup. Ct. Order 9&-08 207
968.44 Witnesses. The preS|d|ng juror of every grand Jurywis. 2d )¥v (1997); Stats. 1997 s. 968.50. P 8

andthe district attorney or other prosecutinficar who is before A grand jury performs a judicial rather than a legislative function; therefore, a

i ini i i progresgeport unconnected to an indictment may not be made public. State ex rel.
the grand Jury- may admImSte-r all oaths andrafations Ir]- the Caledoniav. Racine County C#Z8 Ws. 2d 429254 N.W2d 317(1977).
mannerprescribed by law to witnesses who appear beforjithe

for the purpose of testifying in any matter of which the witnessggg.505 Procedure upon discharge of grand jury .

havecognizance. At the request of the court, the presidiy Whenthe grand jury is dischaed the clerk shall collect all tran

shallreturn to the court a list, under his or her hand, of all withessg§iptsof testimony minutes of proceedings, exhibits and other

who are sworn beforthe grand jury That list shall be filed by the recordsof the grand juryanddeliver them as the jury directs either

clerk of circuit court. to the attorney general or to the district attorrmeyupon approval

oo Story: 1977 ¢, 16895, 1977 ¢. 449Stals, 1977 . 756.14; Sup. Ct. Order Noof the court deliverthem to the clerk of the court who shall
8 5. 2d xv (1997); Stats. 1997 s. 968.44. impoundthem subject to the further order or orders of the court.

. . . : . History: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 8&-08 207
968.45 Witness rights; transcripts. (1) Any witness \yis 24 v (1997); Stats. 1997 5. 968.50997 a. 3%. 586

appearingoefore a grand jury may have counsel present, but the
counselshall not be allowed to examine hishanr client, cross— 968.51 Indictment not to be disclosed. No grand juror or
examineother witnesses orgue before the judgeCounsel may officer of the court, if the court shall so ordehall disclose thtact

968.43 Reporter; salary; assistant. (1) Every grand jury
shallwhen ordered by the judge ordering such grand @gmploy
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thatany indictment for a felony has been found againspangon thegrand jury and any grand jury reporter maydmguired by any
notin custody or under recognizance, otherwise than by issuicmurt to testify whether the testimony of a witness examined
or executing process on such indictment, until such penasn beforethe jury is consistent with or dirent from the evidence

beenarrested. given by the witness before the court; and they may &kso
History: 1977 c. 18%.95; Stats1977 s. 756.19; Sup. Ct. Orgbio. 96-08, 207  requiredto disclose théestimony given before the grand jury by
Wis. 2d xv (1997); Stats. 1997 s. 968.51. any person upon a complaint against the person for pegury

) ) upon trial for the ofense. Any transcript of testimony taken

968.52 Votes notto be disclosed. No grand juror mape peforethegrand jury and certified by a grand jury reporter to have
allowedto state or testifyn any court in what manner h_e or shgyeencarefully compared by the reporter with his or tménutes
or any other member of the jury voted on any questiefore of testimony so taken and to be a true and correct transcript of all
them, or what opinion was expressed by any juror in relation to te a specified portion of the transcript, may be receiveevin
question. dencewith the same &ct as the oral testimony of the reporter to

.History: 1977 c. 18%.95, Stats. 1977 s. 756.20; Sup. Ct. Order 8808 207  thefacts so Certified, but the reporter may be cross—examined by
Wis. 2d xv (1997); Stats. 1997 s. 968.52. any party as to the matter

. . History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order 8&-08 207
968.53 When testimony may be disclosed. = Membersof  wis. 2d xv (1997); Stats. 1997 s. 968.53.
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