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PARTIES 803.01

CHAPTER 803
CIVIL PROCEDURE — PARTIES

803.01  Parties plaintiff and defendant; capacity.

803.02  Joinder of claims and remedies.

803.03  Joinder of persons needed for just and complete adjudication.
803.04  Permissive joinder of parties.

803.045 Actions to satisfy spousal obligations.

803.05  Third-party practice.

803.06  Misjoinder and nonjoinder of parties.
803.07 Interpleader.

803.08  Class actions.

803.09  Intervention.

803.10  Substitution of parties.

NOTE: This chapter was created by Sup. Ct. Order, 67 Wis. 2d 585 (1975),
which contains explanatory notes. Statutes prior to the 1983-84 edition also
contain these notes.

803.01 Parties plaintiff and defendant; capacity. (1)
REAL PARTY IN INTEREST. No action shall be dismissed on the
ground that it is not prosecuted in the name of the real party in in-
terest until a reasonable time has been allowed after objection for
ratification of commencement of the action by, or joinder or sub-
stitution of, the real party in interest; and such ratification, join-
der, or substitution shall have the same effect as if the action had
been commenced in the name of the real party in interest.

(2) REPRESENTATIVES. A personal representative, guardian,
bailee, or trustee of an express trust, a party with whom or in
whose name a contract has been made for the benefit of another,
or a party authorized by statute may sue in the party’s name with-
out joining the person for whose benefit the action is brought. A
partner asserting a partnership claim may sue in the partner’s
name without joining the other members of the partnership, but
the partner shall indicate in the pleading that the claim asserted
belongs to the partnership.

(3) MINORS OR INDIVIDUALS ALLEGED OR ADJUDICATED IN-
COMPETENT. (a) Appearance by guardian or guardian ad litem.
If a party to an action or proceeding is a minor, or if a party is ad-
judicated incompetent or alleged to be incompetent, the party
shall appear by an attorney, by the guardian of the estate of the
party who may appear by attorney, or by a guardian ad litem who
may appear by an attorney. A guardian ad litem shall be ap-
pointed in all cases in which the minor or individual alleged to be
incompetent has no guardian of the estate, in which the guardian
fails to appear and act on behalf of the ward or individual adjudi-
cated incompetent, or in which the interest of the minor or indi-
vidual adjudicated incompetent is adverse to that of the guardian.
Except as provided in s. 807.10, if the guardian does appear and
act and the interests of the guardian are not adverse to the minor
or individual adjudicated incompetent, a guardian ad litem may
not be appointed. Except as provided in s. 879.23 (4), if the inter-
ests of the minor or individual alleged to be or adjudicated incom-
petent are represented by an attorney of record, the court shall,
except upon good cause stated in the record, appoint that attorney
as the guardian ad litem.

(b) Guardian ad litem. 1. The guardian ad litem shall be ap-
pointed by a circuit court of the county where the action is to be
commenced or is pending, except that the guardian ad litem shall
be appointed by a circuit court commissioner of the county in ac-
tions to establish paternity that are before the circuit court
commissioner.

2. When the plaintiff is a minor 14 years of age or over, the
guardian ad litem shall be appointed upon the plaintiff’s applica-
tion or upon the state’s application under s. 767.407 (1) (c); or if
the plaintiff is under that age or is adjudicated incompetent or al-
leged to be incompetent, upon application of the plaintiff’s
guardian or of a relative or friend or upon application of the state
under s. 767.407 (1) (c). If the application is made by a relative,
a friend, or the state, notice thereof must first be given to the

guardian if the plaintiff has one in this state; if the plaintiff has
none, then to the person with whom the minor or individual adju-
dicated incompetent resides or who has the minor or individual
adjudicated incompetent in custody.

3. When the defendant is a minor 14 years of age or over, the
guardian ad litem shall be appointed upon the defendant’s appli-
cation made within 20 days after the service of the summons or
other original process; if the defendant is under that age or ne-
glects to so apply or is adjudicated incompetent or alleged to be
incompetent, then upon the court’s own motion or upon the appli-
cation of any other party or any relative or friend or the defen-
dant’s guardian upon such notice of the application as the court
directs or approves.

4. If the appointment, for a plaintiff or a defendant, is after
the commencement of the action, it shall be upon motion entitled
in the action. If the appointment is for a plaintiff and is made be-
fore the action is begun, the petition for appointment shall be en-
titled in the name of the action proposed to be brought by the mi-
nor or individual adjudicated incompetent or alleged to be incom-
petent, and the appointment may be made before the summons is
served. Upon the filing of a petition for appointment before sum-
mons, the clerk may impose the fee required for the commence-
ment of an action, but in that event no additional commencement
fee may be imposed when the summons is filed.

5. The motion or petition under subd. 4. shall state facts
showing the need and authority for the appointment. The hearing
on the motion or petition under subd. 4., if made by a minor or an
individual adjudicated incompetent or alleged to be incompetent
for the minor’s or individual’s guardian ad litem, may be held
without notice and the appointment made by order. If the motion
or petition is made for a minor or an individual adjudicated in-
competent or alleged to be incompetent who is an adverse party,
the hearing shall be on notice.

6. If a compromise or a settlement of an action or proceeding
to which an unrepresented minor or individual adjudicated in-
competent or alleged to be incompetent is a party is proposed, a
guardian ad litem shall be appointed, upon petition in a special
proceeding, to protect the interest of the minor or individual even
though commencement of an action is not proposed. Any com-
promise or settlement shall be subject to s. 807.10.

(¢c) Procedure for unrepresented person. 1. If at any time
prior to the entry of judgment or final order, the court finds that
either a minor, or a person believed by the court to be mentally in-
competent to have charge of his or her affairs, has not been repre-
sented in the action or proceeding as provided in par. (a), there
shall be no further proceedings until a guardian ad litem is ap-
pointed. In making such appointment, the court shall fix a rea-
sonable time within which the guardian ad litem may move to va-
cate or strike any order entered or action taken during the period
when a guardian ad litem was required; and as to all matters to
which objection is not made, the guardian ad litem and the ward
shall be bound. Any such motion by a guardian ad litem shall be
granted as a matter of right.

2. If the court finds after the entry of judgment or final order
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803.01 PARTIES

that a person, who at the time of entry of judgment or final order
was a minor or an individual adjudicated or alleged to be incom-
petent, was not represented in the action or proceeding by an at-
torney of record or otherwise represented as provided in par. (a)
the judgment or order shall be vacated on motion of:

a. The minor or individual adjudicated or alleged to be in-
competent, for whom no appointment was made, at any time
prior to the expiration of one year after the disability is removed;
or

b. The personal representative of the minor or individual ad-
judicated or alleged to be incompetent at any time prior to the ex-
piration of one year after the death of the minor or individual.

History: Sup. Ct. Order, 67 Wis. 2d 585, 638 (1975); 1975 c. 218; 1977 c. 299,
449; 1981 ¢. 317; 1993 a. 481; 1997 a. 35; 2001 a. 61, 102; 2005 a. 387; 2005 a. 443
s. 265; 2009 a. 276.

The county in which proceedings are brought must pay the fee of an appointed
guardian ad litem. Romasko v. City of Milwaukee, 108 Wis. 2d 32,321 N.W.2d 123
(1982).

Sub. (3) (a) requires that, in all cases, a minor who is a party to an action must
have a court-appointed general guardian of the property or a guardian ad litem. To
be general guardians, parents must be appointed by the court. The parent’s attorney
does not represent the minor unless the attorney has also been appointed guardian ad
litem or general guardian. Jensen v. McPherson, 2002 WI App 298, 258 Wis. 2d
962, 655 N.W.2d 487, 01-2912.

803.02 Joinder of claims and remedies. (1) A party as-
serting a claim to relief as an original claim, counterclaim, cross
claim, or 3rd-party claim, may join, either as independent or as
alternate claims, as many claims, legal or equitable, as the party
has against an opposing party.

(2) Whenever a claim is one heretofore cognizable only after
another claim has been prosecuted to a conclusion, the 2 claims
may be joined in a single action; but the court shall grant relief in
that action only in accordance with the relative substantive rights
of the parties. In particular, a plaintiff may state a claim for
money and a claim to have set aside a conveyance fraudulent as to
the plaintiff, without first having obtained a judgment establish-
ing the claim for money.

History: Sup. Ct. Order, 67 Wis. 2d 585, 642 (1975); 1975 c. 218; 2005 a. 253;
2007 a. 97.

803.03 Joinder of persons needed for just and com-
plete adjudication. (1) PERSONS TO BE JOINED IF FEASIBLE.
A person who is subject to service of process shall be joined as a
party in the action if:
(a) In the person’s absence complete relief cannot be accorded
among those already parties; or
(b) The person claims an interest relating to the subject of the
action and is so situated that the disposition of the action in the
person’s absence may:
1. As a practical matter impair or impede the person’s ability
to protect that interest; or
2. Leave any of the persons already parties subject to a sub-
stantial risk of incurring double, multiple or otherwise inconsis-
tent obligations by reason of his or her claimed interest.

(2) CLAIMS ARISING BY SUBROGATION, DERIVATION AND AS-
SIGNMENT. (a) Joinder of related claims. A party asserting a
claim for affirmative relief shall join as parties to the action all
persons who at the commencement of the action have claims
based upon subrogation to the rights of the party asserting the
principal claim, derivation from the principal claim, or assign-
ment of part of the principal claim. For purposes of this section,
a person’s right to recover for loss of consortium shall be deemed
a derivative right. Any public assistance recipient or any estate of
such a recipient asserting a claim against a 3rd party for which the
public assistance provider has a right of subrogation or assign-
ment under s. 49.89 (2) or (3) shall join the provider as a party to
the claim. Any party asserting a claim based upon subrogation to
part of the claim of another, derivation from the rights or claim of
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another, or assignment of part of the rights or claim of another
shall join as a party to the action the person to whose rights the
party is subrogated, from whose claim the party derives his or her
rights or claim, or by whose assignment the party acquired his or
her rights or claim.

(b) Options after joinder. 1. Any party joined pursuant to
par. (a) may do any of the following:

a. Participate in the prosecution of the action.

b. Agree to have his or her interest represented by the party
who caused the joinder.

c. Move for dismissal with or without prejudice.

2. If the party joined chooses to participate in the prosecu-
tion of the action, the party joined shall have an equal voice with
other claimants in the prosecution.

3. Except as provided in par. (bm), if the party joined
chooses to have his or her interest represented by the party who
caused the joinder, the party joined shall sign a written waiver of
the right to participate that shall express consent to be bound by
the judgment in the action. The waiver shall become binding
when filed with the court, but a party may withdraw the waiver
upon timely motion to the judge to whom the case has been as-
signed with notice to the other parties. A party who represents
the interest of another party and who obtains a judgment favor-
able to the other party may be awarded reasonable attorney fees
by the court.

4. If the party joined moves for dismissal without prejudice
as to his or her claim, the party shall demonstrate to the court that
it would be unjust to require the party to prosecute the claim with
the principal claim. In determining whether to grant the motion
to dismiss, the court shall weigh the possible prejudice to the
movant against the state’s interest in economy of judicial effort.

(bm) Joinders because of implication of medical assistance.
If the department of health services is joined as a party pursuant
to par. (a) and s. 49.89 (2) because of the provision of benefits un-
der subch. IV of ch. 49, the department of health services need
not sign a waiver of the right to participate in order to have its in-
terests represented by the party that caused the joinder. If the de-
partment of health services makes no selection under par. (b), the
party causing the joinder shall represent the interests of the de-
partment of health services and the department of health services
shall be bound by the judgment in the action.

(¢c) Scheduling and pretrial conferences. At the scheduling
conference and pretrial conference, the judge to whom the case
has been assigned shall inquire concerning the existence of and
joinder of persons with subrogated, derivative or assigned rights
and shall make such orders as are necessary to effectuate the pur-
poses of this section. If the case is an action to recover damages
based on alleged criminally injurious conduct, the court shall in-
quire to see if an award has been made under subch. I of ch. 949
and if the department of justice is subrogated to the cause of ac-
tion under s. 949.15.

(3) DETERMINATION BY COURT WHENEVER JOINDER NOT
FEASIBLE. If any such person has not been so joined, the judge to
whom the case has been assigned shall order that the person be
made a party. If the person should join as a plaintiff but refuses
to do so, the person may be made a defendant, or, in a proper case,
an involuntary plaintiff. If a person as described in subs. (1) and
(2) cannot be made a party, the court shall determine whether in
equity and good conscience the action should proceed among the
parties before it, or should be dismissed, the absent person being
thus regarded as indispensable. The factors to be considered by
the court include:

(a) To what extent a judgment rendered in the person’s ab-
sence might be prejudicial to the person or those already parties;

(b) The extent to which, by protective provisions in the judg-

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2023/803.01(3)(a)
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1977/299
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1981/317
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2001/102
https://docs.legis.wisconsin.gov/document/acts/2005/387
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443%2C%20s.%20265
https://docs.legis.wisconsin.gov/document/acts/2009/276
https://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%2032
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20123
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20298
https://docs.legis.wisconsin.gov/document/courts/258%20Wis.%202d%20962
https://docs.legis.wisconsin.gov/document/courts/258%20Wis.%202d%20962
https://docs.legis.wisconsin.gov/document/courts/655%20N.W.2d%20487
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-2912
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/2005/253
https://docs.legis.wisconsin.gov/document/acts/2007/97
https://docs.legis.wisconsin.gov/document/statutes/2023/49.89(2)
https://docs.legis.wisconsin.gov/document/statutes/2023/49.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(2)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2023/49.89(2)
https://docs.legis.wisconsin.gov/document/statutes/2023/subch.%20IV%20of%20ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2023/subch.%20I%20of%20ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2023/949.15
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(1)
https://docs.legis.wisconsin.gov/document/statutes/2023/803.03(2)

3 Updated 23-24 Wis. Stats.

Database
ment, by the shaping of relief, or other measures, the prejudice

can be lessened or avoided;
(c) Whether a judgment rendered in the person’s absence will
be adequate; and

(d) Whether the plaintiff will have an adequate remedy if the
action is dismissed for nonjoinder.

(4) PLEADING REASONS FOR NONJOINDER. A pleading assert-
ing a claim for relief shall state the names, if known to the
pleader, of any persons as described in subs. (1) and (2) who are
not joined, and the reasons why they are not joined.

(5) EXCEPTION OF CLASS ACTIONS. This section is subject to
s. 803.08.

History: Sup. Ct. Order, 67 Wis. 2d 585, 643 (1975); 1975 c. 218; 1979 c. 189,
221; 1983 a. 192; 1985 a. 29; 1989 a. 31; 1995 a. 27; 1997 a. 35; 1999 a. 9; 2001 a.
103; 2005 a. 253; 2007 a. 20 ss. 3752, 9121 (6) (a).

If the constitutionality of a statute is challenged in an action other than a declara-
tory judgment action, the attorney general must be served, but, in this case, the fail-
ure to do so at the trial level was cured by service at the appellate level. William B.
Tanner Co. v. Estate of Fessler, 100 Wis. 2d 437, 302 N.W.2d 414 (1981).

Sub. (2) (b) requires a subrogated party to choose one of the listed options or risk
dismissal with prejudice. Radloff v. General Casualty Co. of Wisconsin, 147 Wis.
2d 14, 432 N.W.2d 597 (Ct. App. 1988).

The mere presence of a party does not constitute “participation” under sub. (2)
(b). A subrogated insurer who exercises none of the three options under sub. (2) (b)
must pay its fair share of attorney fees and costs if it has notice of and does nothing
to assist in the prosecution of the action. Ninaus v. State Farm Mutual Automobile
Insurance Co., 220 Wis. 2d 869, 584 N.W.2d 545 (Ct. App. 1998), 97-0191.

Failure to comply with the technical requirement under sub. (2) (b) that a joined
party must file a written waiver of the right to participate in the trial does not prevent
the joined party’s assertion that it had a representation agreement with the joining
party. Gustafson v. Physicians Insurance Co. of Wisconsin, 223 Wis. 2d 164, 588
N.W.2d 363 (Ct. App. 1998), 97-3832.

Whether a party is an “indispensable party” requires a two-part inquiry. First, it
must be determined if the party is “necessary” for one of the three reasons under
sub. (1). If not, the party cannot be “indispensable” under sub. (3). If the party is
found necessary, then, whether “in equity and good conscience” the action should
not proceed in the absence of the party must be determined. Dairyland Greyhound
Park, Inc. v. McCallum, 2002 WI App 259, 258 Wis. 2d 210, 655 N.W.2d 474, 02-
1204.

In determining what type of interest a potential party must claim in order to be
deemed a necessary party under sub. (1) (b), the relevant inquiry is not whether a
prospective party has a legal or legally protected interest in the subject of an action,
but whether the person or entity has an interest of such direct and immediate charac-
ter that the prospective party will either gain or lose by the direct operation of the
judgment. Dairyland Greyhound Park, Inc. v. McCallum, 2002 WI App 259, 258
Wis. 2d 210, 655 N.W.2d 474, 02-1204.

If a person has no right of intervention under s. 803.09 (1), the courts have no
duty to join that person sua sponte as a necessary party under sub. (1) (b) 1. The in-
quiry of whether a movant is a necessary party under sub. (1) (b) 1. is in all signifi-
cant respects the same inquiry under s. 803.09 (1) as to whether a movant is entitled
to intervene in an action as a matter of right, including the factor of whether the in-
terest of the movant is adequately represented by existing parties. A movant who
fails to meet that requirement for intervention as of right may not simply turn around
and force its way into the action by arguing that the court must join the movant, sua
sponte, as a necessary party under sub. (1) (b) 1. Helgeland v. Wisconsin Munici-
palities, 2008 W19, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540.

If a plaintiff is required to join a party holding a “constituent part” of a cause of
action under sub. (2) (a) but fails to do so, then the unjoined subrogation, derivative,
or assigned claims are deemed timely when made by the other party by virtue of the
s. 802.09 (3) relation-back doctrine—as long as such claims are asserted in the orig-
inal action. However, if the plaintiff is not required to join the other party’s cause of
action under sub. (2) (a)—i.e., the other party’s claims do not arise by subrogation,
derivation, or assignment, and therefore are not part of the plaintiff’s claim in
chief—the other party’s claims do not relate back to the date of the original filing
and are time-barred. Town of Burnside v. City of Independence, 2016 WI App 94,
372 Wis. 2d 802, 889 N.W.2d 186, 16-0034.

Sub. (1) (a) refers to relief as between the persons already parties, not as between
a party and the absent person whose joinder is sought. Nelson v. Loessin, 2020 W1
App 72, 394 Wis. 2d 784, 951 N.W.2d 605, 18-2448.

At the time the third-party complaint was filed by the defendants in this case, the
potential parties had not engaged in negotiations with the defendants, made a de-
mand of them, or filed suit against them. Even if the potential parties “may” have
had a claim that they could potentially bring against the defendants simply by virtue
of being injured in the crash that was the subject of the lawsuit, they were not actu-
ally claiming an interest related to the subject of the plaintiffs’ suit, which was re-
quired for sub. (1) (b) to apply. Nelson v. Loessin, 2020 WI App 72, 394 Wis. 2d
784,951 N.W.2d 605, 18-24438.

803.04 Permissive joinder of parties. (1) PERMISSIVE
JOINDER. All persons may join in one action as plaintiffs if they
assert any right to relief jointly, severally, or in the alternative in
respect of or arising out of the same transaction, occurrence, or
series of transactions or occurrences and if any question of law or

PARTIES 803.04
fact common to all these persons will arise in the action. All per-
sons may be joined in one action as defendants if there is asserted
against them jointly, severally, or in the alternative, any right to
relief in respect of or arising out of the same transaction, occur-
rence, or series of transactions or occurrences and if any question
of law or fact common to all defendants will arise in the action. A
plaintiff or defendant need not be interested in obtaining or de-
fending against all the relief demanded. Judgment may be given
for one or more of the plaintiffs according to their respective
rights to relief, and against one or more defendants according to
their respective liabilities.

(2) NEGLIGENCE ACTIONS: INSURERS. (a) In any action for
damages caused by negligence, any insurer which has an interest
in the outcome of such controversy adverse to the plaintiff or any
of the parties to such controversy, or which by its policy of insur-
ance assumes or reserves the right to control the prosecution, de-
fense or settlement of the claim or action, or which by its policy
agrees to prosecute or defend the action brought by plaintiff or
any of the parties to such action, or agrees to engage counsel to
prosecute or defend said action or agrees to pay the costs of such
litigation, is by this section made a proper party defendant in any
action brought by plaintiff in this state on account of any claim
against the insured. If the policy of insurance was issued or deliv-
ered outside this state, the insurer is by this paragraph made a
proper party defendant only if the accident, injury or negligence
occurred in this state.

(b) If an insurer is made a party defendant pursuant to this
section and it appears at any time before or during the trial that
there is or may be a cross issue between the insurer and the in-
sured or any issue between any other person and the insurer in-
volving the question of the insurer’s liability if judgment should
be rendered against the insured, the court may, upon motion of
any defendant in the action, cause the person who may be liable
upon such cross issue to be made a party defendant to the action
and all the issues involved in the controversy determined in the
trial of the action or any 3rd party may be impleaded as provided
in s. 803.05. Nothing herein contained shall be construed as pro-
hibiting the trial court from directing and conducting separate tri-
als on the issue of liability to the plaintiff or other party seeking
affirmative relief and on the issue of whether the insurance policy
in question affords coverage. Any party may move for such sepa-
rate trials and if the court orders separate trials it shall specify in
its order the sequence in which such trials shall be conducted.

(3) ACTIONS AFFECTING MARITAL PROPERTY. In an action af-
fecting the interest of a spouse in marital property, as defined un-
der ch. 766, a spouse who is not a real party in interest or a party
described under s. 803.03 may join in or be joined in the action.

(4) SEPARATE TRIALS. The court may make such orders as
will prevent a party from being embarrassed, delayed, or put to
expense by the inclusion of a party against whom the party as-
serts no claim and who asserts no claim against the party, and
may order separate trials or make other orders to prevent delay or
prejudice.

History: Sup. Ct. Order, 67 Wis. 2d 585, 646 (1975); 1975 c. 218; 1985 a. 37.

Cross-reference: See s. 632.24 as to insurers being made defendants.

Cross-reference: See s. 775.10 providing that the state may be made a party in
an action to quiet title to land.

In an action for injuries allegedly sustained as a result of three separate surgical
procedures performed by two unassociated doctors residing in different counties,
separate places of trial were required and joinder of separate causes of action was
improper. Voight v. Aetna Casualty & Surety Co., 80 Wis. 2d 376, 259 N.W.2d 85
(1977).

When an insurer made a good-faith request for a bifurcated trial under sub. (2) (b)
on the issue of coverage, the trial court erred in finding that the insurer acted in bad
faith by refusing to settle. Mowry v. Badger State Mutual Casualty Co., 129 Wis. 2d
496, 385 N.W.2d 171 (1986).

That a policy is one of indemnity rather than liability does not prevent direct ac-
tion against the insurer. Decade’s Monthly Income & Appreciation Fund v. Whyte
& Hirschboeck, S.C., 173 Wis. 2d 665, 495 N.W.2d 335 (1993).

Joinder of one tortfeasor who causes an injury and a successive tortfeasor who ag-
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gravates the injury is permitted by this section. Kluth v. General Casualty Co. of
Wisconsin, 178 Wis. 2d 808, 505 N.W.2d 442 (Ct. App. 1993).

There is neither a statutory nor a constitutional right to have all parties identified
to a jury, but, as a procedural rule, the court should in all cases apprise the jurors of
the names of all the parties. Stoppleworth v. Refuse Hideaway, Inc., 200 Wis. 2d
512, 546 N.W.2d 870 (1996), 93-3182.

If the issue of insurance coverage involves a party not a party to the underlying
lawsuit, coverage may be determined by either a bifurcated trial or a separate
declaratory judgment action. The plaintiff and any other party asserting a claim in
the underlying suit must be named, and consolidation with the underlying action
may be required. Fire Insurance Exchange v. Basten, 202 Wis. 2d 74, 549 N.W.2d
690 (1996), 94-3377.

The federal compulsory counterclaim rule precluded an action against an insurer
under the state direct action statute when an action directly against the insured was
barred by rule. Fagnan v. Great Central Insurance Co., 577 F.2d 418 (1978).

In order to join an insurer under sub. (2) (a), the accident must have occurred in
this state or the policy must have been issued or delivered in the state. Utz v. Nation-
wide Mutual Insurance Co., 619 F.2d 7 (1980).

Sub. (2) (a) is limited to negligence claims, which do not include implied war-
ranty claims. Rich Products Corp. v. Zurich American Insurance Co., 293 F.3d 981
(2002).

A breach of fiduciary duty was negligence for purposes of Wisconsin’s direct ac-
tion and direct liability statutes. Federal Deposit Insurance Corp. v. MGIC Indem-
nity Corp., 462 F. Supp. 759 (1978).

803.045 Actions to satisfy spousal obligations. (1)
Except as provided in sub. (2), when a creditor commences an ac-
tion on an obligation described in s. 766.55 (2), the creditor may
proceed against the obligated spouse, the incurring spouse or
both spouses.

(2) In an action on an obligation described in s. 766.55 (2) (a)
or (b), a creditor may proceed against the spouse who is not the
obligated spouse or the incurring spouse if the creditor cannot ob-
tain jurisdiction in the action over the obligated spouse or the in-
curring spouse.

(3) After obtaining a judgment, a creditor may proceed
against either or both spouses to reach marital property available
for satisfaction of the judgment.

(4) This section does not affect the property available under s.

766.55 (2) to satisfy the obligation.
History: 1985 a. 37.

803.05 Third-party practice. (1) At any time after com-
mencement of the action, a defending party, as a 3rd-party plain-
tiff, may cause a summons and complaint to be served upon a per-
son not a party to the action who is or may be liable to the defend-
ing party for all or part of the plaintiff’s claim against the defend-
ing party, or who is a necessary party under s. 803.03. The 3rd-
party plaintiff need not obtain leave to implead if he or she serves
the 3rd-party summons and 3rd-party complaint not later than 6
months after the summons and complaint are filed or the time set
in a scheduling order under s. 802.10; thereafter, the 3rd-party
plaintiff must obtain leave on motion upon notice to all parties to
the action. The person served with the summons and 3rd-party
complaint, hereinafter called the 3rd-party defendant, shall make
defenses to the 3rd-party plaintiff’s claim as provided in s. 802.06
and counterclaims against the 3rd-party plaintiff and cross claims
against any other defendant as provided in s. 802.07. The 3rd-
party defendant may assert against the plaintiff any defenses
which the 3rd-party plaintiff has to the plaintiff’s claim. The 3rd-
party defendant may also assert any claim against the plaintiff if
the claim is based upon the same transaction, occurrence or series
of transactions or occurrences as is the plaintiff’s claim against
the 3rd-party plaintiff. The plaintiff may assert any claim against
the 3rd-party defendant if the claim is based upon the same trans-
action, occurrence or series of transactions or occurrences as is
the plaintiff’s claim against the 3rd-party plaintiff, and the 3rd-
party defendant thereupon shall assert defenses as provided in s.
802.06 and counterclaims and cross claims as provided in s.
802.07.

(2) When a counterclaim is asserted against a plaintiff, the
plaintiff may cause a 3rd party to be brought in under circum-
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stances which under this section would entitle a defendant to do
So.

(3) Oral argument permitted on motions under this section
may be heard by telephone under s. 807.13 (1).

History: Sup. Ct. Order, 67 Wis. 2d 585, 648 (1975); 1975 c. 218; Sup. Ct. Or-
der, 82 Wis. 2d ix (1978); Sup. Ct. Order, 141 Wis. 2d xiii (1987); 2005 a. 253; 2007
a.97.

Judicial Council Committee’s Note, 1977: Sub. (1) has been amended to allow
a third-party plaintiff to serve the third-party summons and third-party complaint
without leave of the court to implead if the third-party summons and third-party
complaint are filed not later than 6 months after the summons and complaint in the
original action are filed. The new six-month time period has been created since the
old time period allowing a third-party plaintiff to file a third-party summons and
third-party complaint without the need to obtain leave to implead during the time set
in a scheduling order under s. 802.10 can no longer apply in most cases. The use of
such a scheduling order is now completely discretionary with the trial judge. [Re
Order effective July 1, 1978]

Judicial Council Note, 1988: Sub. (3) [created] allows oral argument permitted
on motions under this section to be heard by telephone conference. [Re Order effec-
tive Jan. 1, 1988]

The statute of limitations is applicable to a claim made under sub. (1). Strassman
v. Muranyi, 225 Wis. 2d 784, 594 N.W.2d 398 (Ct. App. 1999), 98-3039.

803.06 Misjoinder and nonjoinder of parties. (1) Mis-
joinder of parties is not ground for dismissal of an action. Parties
may be dropped or added by order of the court on motion of any
party or on its own initiative at any stage of the action and on such
terms as are just. Any claim against a party may be severed and
proceeded with separately. Oral argument permitted on motions
under this subsection may be heard by telephone under s. 807.13
(1).

(2) When it comes to the attention of the court that the sum-
mons has not been served upon a named defendant, the court may
enter an order on its own initiative, after notice to parties of
record, dismissing the action as to that defendant without
prejudice.

History: Sup. Ct. Order, 67 Wis. 2d 585, 649 (1975); Sup. Ct. Order, 73 Wis. 2d
xxxi (1976); Sup. Ct. Order, 141 Wis. 2d xiii (1987).

Judicial Council Committee’s Note, 1976: Sub. (2) establishes an efficient pro-
cedure for dismissing an action against a defendant who has not been served. It will
help alleviate situations such as clouds on title that could result from a summons that
was not served being on file with the clerk of court. [Re Order effective Jan. 1, 1977]

Judicial Council Note, 1988: Sub. (1) is amended to permit oral argument on

motions to drop or add parties to be heard by telephone conference. [Re Order effec-
tive Jan. 1, 1988]

803.07 Interpleader. Persons having claims against the
plaintiff may be joined as defendants and required to interplead
when their claims are such that the plaintiff is or may be exposed
to double or multiple liability. Itis not ground for objection to the
joinder that the claims of the several claimants or the titles on
which their claims depend do not have a common origin or are
not identical but are adverse to and independent of one another,
or that the plaintiff avers that the plaintiff is not liable in whole or
in part to any or all of the claimants. A defendant exposed to sim-
ilar liability may obtain such interpleader by way of cross claim
or counterclaim. The provisions of this section supplement and
do not in any way limit the joinder of parties permitted in s.
803.04.

History: Sup. Ct. Order, 67 Wis. 2d 585, 649 (1975); 1975 c. 218; 2007 a. 97.

Under this section, a defendant who is exposed to double or multiple liability may
obtain interpleader by way of cross claim or counterclaim against a party already in
the lawsuit. Nelson v. Loessin, 2020 WI App 72, 394 Wis. 2d 784, 951 N.W.2d 605,
18-2448.

As I See It: Improving Interpleader: Discharge Stakeholders from Litigation.
Finerty. Wis. Law. June 2020.

803.08 Class actions. (1) PREREQUISITES. One or more
members of a class may sue or be sued as representative parties
on behalf of all members only if the court finds all of the
following:

(a) The class is so numerous that joinder of all members is
impracticable.

(b) There are questions of law or fact common to the class.
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(c) The claims or defenses of the representative parties are
typical of the claims or defenses of the class.

(d) The representative parties will fairly and adequately pro-
tect the interests of the class.

(2) TYPES OF CLASS ACTIONS. A class action may be main-
tained if sub. (1) is satisfied and if the court finds that any of the
following are satisfied:

(a) Prosecuting separate actions by or against individual class
members would create a risk of either of the following:

1. Inconsistent or varying adjudications with respect to indi-
vidual class members that would establish incompatible stan-
dards of conduct for the party opposing the class.

2. Adjudications with respect to individual class members
that, as a practical matter, would be dispositive of the interests of
the other members not parties to the individual adjudications or
would substantially impair or impede their ability to protect their
interests.

(b) The party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting
the class as a whole.

(c) The court finds that the questions of law or fact common
to class members predominate over any questions affecting only
individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the con-
troversy. The matters pertinent to these findings include all of the
following:

1. The class members’ interests in individually controlling
the prosecution or defense of separate actions.

2. The extent and nature of any litigation concerning the con-
troversy already begun by or against class members.

3. The desirability or undesirability of concentrating the liti-
gation of the claims in the particular forum.

4. The likely difficulties in managing a class action.

(3) CERTIFICATION ORDER. (a) Time to issue. At an early
practicable time after a person sues or is sued as a class represen-
tative, the court must determine by order whether to certify the
action as a class action.

(b) Defining the class; appointing class counsel. An order
that certifies a class action must define the class and the class
claims, issues, or defenses, and must appoint class counsel under
sub. (12).

(c) Altering or amending the order. An order that grants or
denies class certification may be altered or amended before final
judgment.

(4) NOTICE. (a) For sub. (2) (a) or (b) classes. For any class
certified under sub. (2) (a) or (b), the court may direct appropriate
notice to the class.

(b) For sub. (2) (c) classes. For any class certified under sub.
(2) (c), the court must direct to class members the best notice that
is practicable under the circumstances, including individual no-
tice to all members who can be identified through reasonable ef-
fort. The notice must clearly and concisely state in plain, easily
understood language, all of the following:

1. The nature of the action.

2. The definition of the class certified.

3. The class claims, issues, or defenses.

4. That a class member may enter an appearance through an
attorney if the member so desires.

5. That the court will exclude from the class any member
who requests exclusion.

6. The time and manner for requesting exclusion.

PARTIES 803.08
7. The binding effect of a class judgment on members under
sub. (5).

(5) JUDGMENT. Whether or not favorable to the class, the
judgment in a class action must do one of the following:

(a) For any class certified under sub. (2) (a) or (b), include and
describe those whom the court finds to be class members.

(b) For any class certified under sub. (2) (c), include and spec-
ify or describe those to whom the notice under sub. (4) was di-
rected, who have not requested exclusion, and whom the court
finds to be class members.

(6) PARTICULAR ISSUES. Notwithstanding ss. 805.05 (2) and
805.09 (2), when appropriate, an action may be brought or main-
tained as a class action with respect to particular issues.

(7) SUBCLASSES. When appropriate, a class may be divided
into subclasses that are each treated as a class under this rule.

(8) CONDUCTING THE ACTION. (a) In general. In conducting
an action under this section, the court may issue orders that do
any of the following:

1. Determine the course of proceedings or prescribe mea-
sures to prevent undue repetition or complication in presenting
evidence or argument.

2. Require — to protect class members and fairly conduct the
action — giving appropriate notice to some or all class members
of any of the following:

a. Any step in the action.

b. The proposed extent of the judgment.

c. The members’ opportunity to signify whether they con-
sider the representation fair and adequate, to intervene and
present claims or defenses, or to otherwise come into the action.

3. Impose conditions on the representative parties or on
intervenors.

4. Require that the pleadings be amended to eliminate allega-
tions about representation of absent persons and that the action
proceed accordingly.

5. Deal with similar procedural matters.

(b) Combining and amending orders. An order under sub. (8)
(a) may be altered or amended from time to time and may be
combined with an order under s. 802.10.

(9) SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISE.
The claims, issues, or defenses of a certified class may be settled,
voluntarily dismissed, or compromised only with the court’s ap-
proval. All of the following procedures apply to a proposed set-
tlement, voluntary dismissal, or compromise:

(a) The court must direct notice in a reasonable manner to all
class members who would be bound by the proposal.

(b) If the proposal would bind class members, the court may
approve it only after a hearing and on finding that it is fair, rea-
sonable, and adequate.

(c) The parties seeking approval must file a statement identi-
fying any agreement made in connection with the proposal.

(d) If the class action was previously certified under sub. (2)
(c), the court may refuse to approve a settlement unless it affords
a new opportunity to request exclusion to individual class mem-
bers who had an earlier opportunity to request exclusion but did
not do so.

(e) Any class member may object to the proposal if it requires
court approval under sub. (9); the objection may be withdrawn
only with the court’s approval.

(10) DISPOSITION OF RESIDUAL FUNDS.
subsection:

1. “Residual funds” means funds that remain after the pay-
ment of all approved class member claims, expenses, litigation

(a) In this
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costs, attorney fees, and other court-approved disbursements in
an action under this section.

2. “WisTAF” means the Wisconsin Trust Account Founda-
tion, Inc.

(b) 1. Any order entering a judgment or approving a proposed
compromise of a class action that establishes a process for identi-
fying and compensating members of the class shall provide for
disbursement of any residual funds. In class actions in which
residual funds remain, not less than 50 percent of the residual
funds shall be disbursed to WisTAF to support direct delivery of
legal services to persons of limited means in non-criminal mat-
ters. The circuit court may disburse the balance of any residual
funds beyond the minimum percentage to WisTAF for purposes
that have a direct or indirect relationship to the objectives of the
underlying litigation or otherwise promote the substantive or pro-
cedural interests of members of the certified class.

2. This subsection does not prohibit the trial court from ap-
proving a settlement that does not create residual funds.

(11) INTERLOCUTORY APPEAL OF CLASS CERTIFICATION. (a)
When practicable after the commencement of an action brought
as a class action, the court shall determine by order whether it is
to be so maintained. If the court finds that the action should be
maintained as a class action, it shall certify the action accordingly
on the basis of a written decision setting forth all reasons why the
action may be maintained and describing all evidence in support
of the determination. An order under this subsection may be al-
tered, amended, or withdrawn at any time before the decision on
the merits. The court may direct appropriate notice to the class.

(b) An appellate court shall hear an appeal of an order grant-
ing or denying class action certification, or denying a motion to
decertify a class action, if a notice of appeal is filed within 14
days after entry of the order. During the pendency of an appeal
under this subsection, all discovery and other proceedings shall
be stayed, except that the trial court shall retain sufficient juris-
diction over the case to consider and implement a settlement of
the action if a settlement is reached between the parties.

(12) CLASS COUNSEL. (a) Appointing class counsel. Unless
a statute provides otherwise, a court that certifies a class must ap-
point class counsel.

(b) 1. In appointing class counsel, the court must consider all
of the following:

a. The work counsel has done in identifying or investigating
potential claims in the action.

b. Counsel’s experience in handling class actions, other com-
plex litigation, and the types of claims asserted in the action.

c. Counsel’s knowledge of the applicable law.

d. The resources that counsel will commit to representing the
class.

2. In appointing class counsel, the court may do any of the
following:

a. Consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class.

b. Order potential class counsel to provide information on
any subject pertinent to the appointment and to propose terms for
attorney fees and nontaxable costs.

c. Include in the appointing order provisions about the award
of attorney fees or nontaxable costs under sub. (13).

d. Make further orders in connection with the appointment.

(c) Standard for appointing class counsel. When one appli-
cant seeks appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under sub. (12) (a)
and (d). If more than one adequate applicant seeks appointment,
the court must appoint the applicant best able to represent the in-
terests of the class.
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(d) Interim counsel. The court may designate interim counsel

to act on behalf of a putative class before determining whether to
certify the action as a class action.

(e) Duty of class counsel. Class counsel must fairly and ade-
quately represent the interests of the class.

(13) ATTORNEY FEES AND NONTAXABLE COSTS. In a certi-
fied class action, the court may award reasonable attorney fees
and nontaxable costs that are authorized by law or by the parties’
agreement. All of the following procedures apply:

(a) A claim for an award must be made by motion, subject to
the provisions of this subsection, at a time the court sets. Notice
of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

(b) A class member, or a party from whom payment is sought,
may object to the motion.

(c) The court may hold a hearing and must find the facts and
state its legal conclusions under s. 805.17 (2).

(d) The court may refer issues related to the amount of the
award to a referee, as provided in s. 805.06.

(14) PROHIBITION AGAINST CERTAIN CLASS ACTIONS. No
claim may be maintained against the state or any other party un-
der this section if the relief sought includes the refund of or dam-
ages associated with a tax administered by the state.

History: Sup. Ct. Order, 67 Wis. 2d 585, 650 (1975); 2011 a. 68; Sup. Ct. Order
No. 15-06, 2016 WI 50, 369 Wis. 2d xxiii; Sup. Ct. Order No. 17-03, 2017 W1 108,
378 Wis. 2d xxi; 2017 a. 235.

NOTE: Sup. Ct. Order No. 17-03 states that “the Judicial Council Commit-
tee Notes above are not adopted, but will be published and may be consulted for
guidance in interpreting and applying these rules.”

Judicial Council Committee Notes, 2017: By S. Ct. Order 17-03,2017 WI 108
(issued December 21, 2017, eff. July 1, 2018) the supreme court repealed and recre-
ated s. 803.08. Recreated s. 803.08 is based on Rule 23 of the Federal Rules of Civil
Procedure. Federal Rule 23 was adopted in its modern form in 1966, and it has been
the subject of decades of careful review by the federal Advisory Committee on Civil
Rules.

The Judicial Council’s intent was to craft a Wisconsin class action rule that tracks
as closely as possible federal practice so that Wisconsin courts and practitioners can
look to the well-developed body of federal case law interpreting Rule 23 for guid-
ance. Additionally, the federal Advisory Committee Notes accompanying Rule 23
are instructive, though not binding, and should be consulted.

To the extent that the language of s. 803.08 differs from federal Rule 23, the Com-
mittee’s intent was to conform the federal rule to Wisconsin statutory drafting stan-
dards without changing the substantive meaning of any provision.

Subsection (6), Particular issues. In Waters ex rel. Skow v. Pertzborn, 243 Wis.
2d 703 (2001), the Wisconsin Supreme Court held that the circuit court was barred
by statute from ordering separate trials before different juries on the issues of liabil-
ity and damages arising from the same claim. The court’s holding was based on
Wis. Stats. ss. 805.05 (2) and 805.09 (2).

Without deciding whether these rules would preclude a court from permitting a
class action with respect to particular issues, the Committee has added the introduc-
tory phrase to this section to make it clear that such class actions are permitted. The
inability to bring or maintain a class action with respect to particular issues would
create an undesirable difference between Wisconsin practice and practice in the fed-
eral courts under Fed. R. Civ. P. 23(c)(4). Moreover, the Wisconsin Legislature has
already adopted a former version of Rule 23(c)(4) as part of the procedure for class
actions brought under the Wisconsin Consumer Act, in current s. 426.110 (10).
(The procedures for class actions under that act are proposed for repeal as unneces-
sary after the adoption of revised s. 803.08.)

Subsection (10), Disposition of residual funds, and sub. (14), Prohibition against
certain class actions, are the only provisions in recreated s. 803.08 that depart from
the federal rule. Federal Rule 23 does not contain a provision comparable to sub.
(10), which was originally adopted by the Wisconsin Supreme Court as s. 803.08
(2), effective January 1, 2017. Federal Rule 23 also does not contain a provision
comparable to sub. (14), which was added by 2011 Wis. Act 68 to prohibit class ac-
tion suits against the state seeking tax refunds, effective March 1, 2012.

Subsection (11), Appeals. Subsection (11) is modeled on F.R.C.P. 23(f). Inter-
locutory appeals specific to class certifications present unique considerations as
compared to other appeals. The federal Advisory Committee Note 1998 amendment
is instructive, though not binding, and should be consulted.

The class action statute, s. 260.12 [now this section], is part of title XXV of the
statutes [now chs. 801 to 823], and the scope of title XXV is restricted to civil ac-
tions in courts of record. The county board is not a court of record. The class action
statute can have no application to making claims against a county. Multiple claims
must identify each claimant and show each claimant’s authorization. Hicks v. Mil-
waukee County, 71 Wis. 2d 401, 238 N.W.2d 509 (1976). But see Townsend v.
Neenah Joint School District, 2014 WI App 117, 358 Wis. 2d 618, 856 N.W.2d 644,
13-2839.

The trial court did not abuse its discretion in determining that an action for dam-
ages caused by the negligent withdrawal of groundwater was not an appropriate class
action. Nolte v. Michels Pipeline Construction, Inc., 83 Wis. 2d 171, 265 N.W.2d
482 (1978).
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The test of common interest to maintain a class action is whether all members of
the purported class desire the same outcome that their alleged representatives desire.
Goebel v. First Federal Savings & Loan Ass’n of Racine, 83 Wis. 2d 668, 266
N.W.2d 352 (1978).

The maintenance of a class action involving nonresident class members does not
exceed the constitutional limits of the jurisdiction of the courts of this state. The
due process requisites for the exercise of jurisdiction over unnamed nonresident
plaintiffs are adequate notice and representation. Schlosser v. Allis-Chalmers
Corp., 86 Wis. 2d 226, 271 N.W.2d 879 (1978).

The trial court must decide if the named plaintiffs can fairly represent the com-
mon class interest that they share with the represented class and if joinder of all
members is impracticable. O’Leary v. Howard Young Medical Center, 89 Wis. 2d
156, 278 N.W.2d 217 (Ct. App. 1979).

To bring a class action: 1) there must be a common or general interest shared by
all members of the class; 2) the named parties must represent the interest involved;
and 3) it must be impractical to bring all interested parties before the court. Mercury
Records Productions, Inc. v. Economic Consultants, Inc., 91 Wis. 2d 482, 283
N.W.2d 613 (Ct. App. 1979).

In addition to considering the Mercury Records, 91 Wis. 2d 482 (1979), factors,
the trial court must weigh the advantages of disposing of the entire controversy in
one proceeding against the difficulties of combining divergent issues and persons.
Cruz v. All Saints Healthcare System, Inc., 2001 WI App 67, 242 Wis. 2d 432, 625
N.W.2d 344, 00-1473.

The trial court did not err when it determined that a proposed class of “tens of
thousands of presently and formerly employed hourly paid Wal-Mart employees”
should not be certified because, among other reasons, the proposed class would be
unmanageable, recognizing that much of the pertinent Wal-Mart payroll records
were generated in the first instance by members of the proposed class and that,
therefore, Wal-Mart had a right to examine each individual claimant regarding the
circumstances of the claimant’s employment, and each instance of missed break
time or off-the-clock work. Hermanson v. Wal Mart Stores, Inc., 2006 WI App 36,
290 Wis. 2d 225, 711 N.W.2d 694, 04-2926.

Nothing in Wisconsin law bars class action against a governmental body that is a
mass action of named claimants bringing similar claims, provided that each claimant
has complied with s. 893.80. Townsend v. Neenah Joint School District, 2014 WI
App 117, 358 Wis. 2d 618, 856 N.W.2d 644, 13-2839.

The revised class certification rule directs courts to look to federal case law for
guidance. Federal appellate courts review class certification decisions deferentially,
in recognition of the fact that Federal Rule of Civil Procedure 23 gives the district
courts broad discretion to determine whether certification of a class action lawsuit is
appropriate. Federal appellate courts will reverse a class certification decision only
when they find an abuse of discretion. Thus, a trial court’s decision to grant or deny
amotion for class certification is committed to the trial court’s discretion. Harwood
v. Wheaton Franciscan Services, Inc., 2019 WI App 53, 388 Wis. 2d 546, 933
N.W.2d 654, 18-1836.

Sub. (1) requires a plaintiff to first establish three facts about the proposed class
and the representative—referred to as numerosity, commonality, and typical-
ity—and one fact about the plaintiff’s ability to represent the class. Under sub. (2)
(c), a trial court must find that the questions of law or fact common to class members
predominate over any questions affecting only individual members and that a class
action is superior to other available methods for fairly and efficiently adjudicating
the controversy—referred to as the predominancy and superiority requirements.
Harwood v. Wheaton Franciscan Services, Inc., 2019 WI App 53, 388 Wis. 2d 546,
933 N.W.2d 654, 18-1836.

When a nonprofit corporation overcharged for the costs of obtaining medical
records and later merged into a separate nonprofit corporation, in order to accurately
define the scope of the certified class, the class notice should have identified the
original corporation, rather than the successor corporation, as the entity whose al-
leged conduct triggered the claim. Successor liability under s. 181.1106 (3) [now s.
181.11055 (1) (c)] does not change the identity of a past actor; it merely carries lia-
bility for the past actor’s actions forward to that actor’s successor. Shannon v. Mayo
Clinic Health System - Northwest Wisconsin Region, Inc., 2021 WI App 49, 398
Wis. 2d 685, 963 N.-W.2d 115, 20-1186.

Speculation related to issues to be addressed later in the “merits” phase of a class-
action lawsuit will not suffice to defeat certification of a class. Furthermore, the po-
tential need for individual damage determinations later in the litigation does not it-
self justify the denial of certification. Hammetter v. Verisma Systems, Inc., 2021
WI App 53, 399 Wis. 2d 211, 963 N.W.2d 874, 19-2423.

The typicality requirement is met if a class member’s claim arises from the same
practice or course of conduct that gives rise to the claims of other class members, is
based on the same legal theory, and ultimately has the same essential characteristics
as the claims of the class at large. Hammetter v. Verisma Systems, Inc., 2021 WI
App 53, 399 Wis. 2d 211, 963 N.W.2d 874, 19-2423.

Viewpoint: A Call to Reform Wisconsin’s Class-Action Statute. Benson, Olson,
& Kaplan. Wis. Law. Sept. 2011.

A Primer: Wisconsin’s New Class Action Statute. Leffel, Haas, & Wegrzyn.
Wis. Law. Apr. 2018.

803.09 Intervention. (1) Upon timely motion anyone shall
be permitted to intervene in an action when the movant claims an
interest relating to the property or transaction which is the subject
of the action and the movant is so situated that the disposition of
the action may as a practical matter impair or impede the
movant’s ability to protect that interest, unless the movant’s inter-
est is adequately represented by existing parties.

(2) Upon timely motion anyone may be permitted to inter-
vene in an action when a movant’s claim or defense and the main

PARTIES 803.09

action have a question of law or fact in common. When a party to
an action relies for ground of claim or defense upon any statute or
executive order or rule administered by a federal or state govern-
mental officer or agency or upon any regulation, order, rule, re-
quirement or agreement issued or made pursuant to the statute or
executive order, the officer or agency upon timely motion may be
permitted to intervene in the action. In exercising its discretion
the court shall consider whether the intervention will unduly de-
lay or prejudice the adjudication of the rights of the original
parties.

(2m) When a party to an action challenges in state or federal
court the constitutionality of a statute, facially or as applied, chal-
lenges a statute as violating or preempted by federal law, or other-
wise challenges the construction or validity of a statute, as part of
a claim or affirmative defense, the assembly, the senate, and the
legislature may intervene as set forth under s. 13.365 at any time
in the action as a matter of right by serving a motion upon the par-
ties as provided in s. 801.14.

(3) A person desiring to intervene shall serve a motion to in-
tervene upon the parties as provided in s. 801.14. The motion
shall state the grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention
is sought. The same procedure shall be followed when a statute
gives a right to intervene.

History: Sup. Ct. Order, 67 Wis. 2d 585, 650 (1975); 1975 c. 218; 2007 a. 20;
2015 a. 55; 2017 a. 369.

A postjudgment applicant for leave to intervene must show sufficient reason for
having waited. Sewerage Commission of Milwaukee v. DNR, 104 Wis. 2d 182, 311
N.W.2d 677 (Ct. App. 1981).

Intervenors in an action cannot continue their claim once the original action is
dismissed. Intervention will not be permitted to breathe life into a nonexistent law-
suit. Fox v. DHSS, 112 Wis. 2d 514, 334 N.W.2d 532 (1983).

A newspaper could intervene to protect the right to examine a sealed court file.
State ex rel. Bilder v. Township of Delavan, 112 Wis. 2d 539, 334 N.W.2d 252
(1983).

A newspaper’s postjudgment motion to intervene to open sealed court records
was timely and proper. C.L. v. Edson, 140 Wis. 2d 168, 409 N.W.2d 417 (Ct. App.
1987).

Motions to intervene are evaluated practically, and not technically, with an eye to-
ward disposing of lawsuits by involving as many apparently concerned persons as is
compatible with efficiency and due process. There is no requirement that the inter-
venor’s interest be judicially enforceable in a separate proceeding. Wolff v. Town of
Jamestown, 229 Wis. 2d 738, 601 N.W.2d 301 (Ct. App. 1999), 98-2974.

After intervention, an intervenor’s status is the same as all other parties. Once a
party intervenes, all claims and defenses against it may be asserted. Kohler Co. v.
Sogen International Fund, Inc., 2000 WI App 60, 233 Wis. 2d 592, 608 N.W.2d 746,
99-0960.

A non-party to a circuit court action may intervene in an appeal brought by an-
other party, even after the time for filing a notice of appeal has passed. City of
Madison v. WERC, 2000 WT 39, 234 Wis. 2d 550, 610 N.W.2d 94, 99-0500.

In order to prevail, a prospective intervenor must demonstrate that: 1) the movant
claims an interest relating to the property or transaction subject of the action; 2) the
disposition of the action may as a practical matter impair or impede the proposed in-
tervenor’s ability to protect that interest; 3) the movant’s interest will not be ade-
quately represented by existing parties to the action; and 4) the motion to intervene
was made in a timely fashion. Motions to intervene must be evaluated with an eye
toward disposing of lawsuits by involving as many apparently concerned persons as
is compatible with efficiency and due process. M&I Marshall & Ilsley Bank v.
Urquhart Cos., 2005 WI App 225, 287 Wis. 2d 623, 706 N.W.2d 335, 04-2743.

Timeliness is not defined by statute, and there is no precise formula to determine
whether a motion to intervene is timely. The question of timeliness is a determina-
tion necessarily left to the discretion of the circuit court and turns on whether, under
all the circumstances, a proposed intervenor acted promptly and whether interven-
tion will prejudice the original parties. Postjudgment motions for intervention will
be granted only upon a strong showing of justification for failure to request interven-
tion sooner. Olivarez v. Unitrin Property & Casualty Insurance Co., 2006 WI App
189, 296 Wis. 2d 337, 723 N.W.2d 131, 05-2471.

Intervention by the legislature in a case with policy or budgetary ramifications
when the executive branch, through the attorney general, fulfills its traditional role
defending legislation before the court is not required. Legislators may often have a
preference for how the judicial branch should interpret a statute, but such mere pref-
erences do not constitute sufficiently related or potentially impaired interests within
the meaning of sub. (1). Helgeland v. Wisconsin Municipalities, 2006 WI App 216,
296 Wis. 2d 880, 724 N.W.2d 208, 05-2540.

Affirmed on other grounds. 2008 WI 9, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540.

In the context of sub. (2), “defense” conveys that the person seeking to intervene,
although not named as a defendant, could be a defendant to a claim in the main ac-
tion or a defendant to a similar or related claim. Sub. (3) supports this construction
of “defense,”conveying that the “claim” or “defense” is more than arguments or is-
sues a non-party wishes to address and is the type of matter presented in a plead-
ing—either allegations that show why a party is entitled to the relief sought on a
claim or allegations that show why a party proceeded against is entitled to prevail
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803.09 PARTIES

against the claim. Helgeland v. Wisconsin Municipalities, 2006 WI App 216, 296
Wis. 2d 880, 724 N.W.2d 208, 05-2540.
Affirmed on other grounds. 2008 WI 9, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540.

Courts have no precise formula for determining whether a potential intervenor
meets the requirements of sub. (1) The analysis is holistic, flexible, and highly fact-
specific. Sub. (1) attempts to strike a balance between two conflicting public poli-
cies: that the original parties to a lawsuit should be allowed to conduct and conclude
their own lawsuit and that persons should be allowed to join a lawsuit in the interest
of the speedy and economical resolution of controversies. Despite its nomenclature,
intervention “as of right” usually turns on judgment calls and fact assessments that
areviewing court is unlikely to disturb except for clear mistakes. Helgeland v. Wis-
consin Municipalities, 2008 WI 9, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540.

If a person has no right of intervention under sub. (1), the courts have no duty to
join that person sua sponte as a necessary party under s. 803.03 (1) (b) 1. Whether
a movant is a necessary party under s. 803.03 (1) (b) 1. is in all significant respects
the same inquiry under sub. (1) as to whether a movant is entitled to intervene in an
action as a matter of right, including the factor of whether the interest of the movant
is adequately represented by existing parties. A movant who fails to meet that re-
quirement for intervention as of right may not force its way into the action by argu-
ing that the court must join the movant, sua sponte, as a necessary party under s.
803.03 (1) (b) 1. Helgeland v. Wisconsin Municipalities, 2008 W19, 307 Wis. 2d 1,
745 N.W.2d 1, 05-2540.

Certain institutional interests of the legislature were sufficient to defeat a facial
challenge to the provisions of this section authorizing legislative intervention in cer-
tain cases and those requiring legislative consent to defend and prosecute certain
cases. Service Employees International Union (SEIU), Local 1 v. Vos, 2020 WI 67,
393 Wis. 2d 38, 946 N.W.2d 35, 19-0614.

When the prerequisites in sub. (2m) are met, Wisconsin law gives the legislature,
if it chooses to intervene, the power to represent the State of Wisconsin’s interest in
the validity of its laws. Democratic National Committee v. Bostelmann, 2020 W1
80, 394 Wis. 2d 33, 949 N.W.2d 423, 20-1634.

The language of sub. (2m) implies that intervention should be automatic, without
any input from the trial court, as long as the conditions for authorization under s.
13.365 are met. The right to intervene in a federal lawsuit is a purely procedural
right, and, even in a diversity suit, it is the Federal Rules of Civil Procedure (FRCP)
rather than state law that dictate the procedures, including who may intervene, to be
followed. Sub. (2m) cannot supplant the FRCP and make intervention automatic.
Planned Parenthood of Wisconsin, Inc. v. Kaul, 942 F.3d 793 (2019). But see
Berger v. North Carolina State Conference of the NAACP, 597 U.S. ___, 142 S. Ct.
2191, 213 L. Ed. 2d 517 (2022).

803.10 Substitution of parties. (1) DEATH. (a) If a party
dies and the claim is not thereby extinguished, the court may or-
der substitution of the proper parties. The motion for substitution
may be made by any party or by the successors or representatives
of the deceased party and, together with the notice of hearing,
shall be served on the parties as provided in s. 801.14 and upon
persons not parties in the manner provided in s. 801.11 for the
service of a summons. Unless the motion for substitution is made
not later than 90 days after the death is suggested on the record by
service of a statement of the facts of the death as provided herein
for the service of the motion, the action shall be dismissed as to
the deceased party.

(b) In the event of the death of one or more of the plaintiffs or
of one or more of the defendants in the action in which the right
sought to be enforced survives only to the surviving plaintiffs or
only against the surviving defendants, the action does not abate.
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The death shall be suggested upon the record and the action shall
proceed in favor of or against the surviving parties.

(2) INCOMPETENCY. If a party is adjudicated incompetent,
the court upon motion served as provided in sub. (1) may allow
the action to be continued by or against the party’s representative.

(3) TRANSFER OF INTEREST. In case of any transfer of inter-
est, the action may be continued by or against the original party
unless the court upon motion directs the person to whom the in-
terest is transferred to be substituted in the action or joined with
the original party. Service of the motion shall be made as pro-
vided in sub. (1).

(4) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICE.
(a) When a public officer, including a receiver or trustee ap-
pointed by virtue of any statute, is a party to an action in an offi-
cial capacity and during its pendency dies, resigns, or otherwise
ceases to hold office, the action does not abate and the successor
is automatically substituted as a party. Proceedings following the
substitution shall be in the name of the substituted party, but any
misnomer not affecting the substantial rights of the parties shall
be disregarded. An order of substitution may be entered at any
time, but the omission to enter such an order shall not affect the
substitution.

(b) When a public officer sues or is sued in an official capac-
ity, the public officer may be described as a party by the official
title rather than by name; but the court may require the officer’s
name to be added.

(5) DEATH AFTER VERDICT OR FINDINGS. After an accepted
offer to allow judgment to be taken or to settle pursuant to s.
807.01, or after a verdict, report of a referee or finding by the
court in any action, the action does not abate by the death of any
party, but shall be further proceeded with in the same manner as
if the cause of action survived by law; or the court may enter
judgment in the names of the original parties if such offer, ver-
dict, report or finding be not set aside. But a verdict, report or
finding rendered against a party after death is void.

History: Sup. Ct. Order, 67 Wis. 2d 585, 652 (1975); 1975 c. 200, 218; 1993 a.
486; 2005 a. 387.

A letter to the court and opposing counsel stating that the plaintiff had died was
not a “suggestion of death” under sub. (1) (a). Wheeler v. General Tire & Rubber
Co., 142 Wis. 2d 798, 419 N.W.2d 331 (Ct. App. 1987).

A “suggestion of death” that failed to identify the proper party to substitute for
the deceased did not trigger the running of the 90-day period under sub. (1) (a).
Wick v. Waterman, 143 Wis. 2d 676, 421 N.W.2d 872 (Ct. App. 1988).

Service of the suggestion of death only on the deceased plaintiff’s attorney was
insufficient to activate the 90-day period in which a sub. (1) (a) motion for substitu-
tion is to be filed. Sub. (1) (a) does not require service of the suggestion of death on
all interested nonparties in every case but requires a determination of what nonpar-
ties should be served in that case and how burdensome the task will be to protect the
interests of all persons and move the litigation toward a fair and expeditious resolu-

tion. Schwister v. Schoenecker, 2002 WI 132, 258 Wis. 2d 1, 654 N.W.2d 852, 01-
2621.
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