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995.10 Tobacco product agreement.  (1) DEFINITIONS.  
In this section:

(a)  XAdjusted for inflationY means increased in accordance 
with the formula for inflation adjustment set forth in exhibit C of 
the master settlement agreement.

(b)  XAffiliateY means a person who directly or indirectly owns 
or controls, is owned or controlled by or is under common owner-
ship or control with, another person.  Solely for the purposes of 
this definition, XownsY, Xis ownedY and XownershipY mean own-
ership of an equity interest, or the equivalent thereof, of 10 per-
cent or more, and the term XpersonY means an individual, part-
nership, committee, association, corporation or any other organi-
zation or group of persons.

(c)  XAllocable shareY means allocable share as that term is 
defined in the master settlement agreement.

(d)  1.  XCigaretteY means any product that contains nicotine, is 
intended to be burned or heated under ordinary conditions of use, 
and consists of or contains any of the following:

a.  Any roll of tobacco wrapped in paper or in any substance 
not containing tobacco.

b.  Tobacco, in any form, that is functional in the product, 
which, because of its appearance, the type of tobacco used in the 
filler, or its packaging and labeling, is likely to be offered to, or 
purchased by, consumers as a cigarette.

c.  Any roll of tobacco wrapped in any substance containing 
tobacco which, because of its appearance, the type of tobacco 
used in the filler, or its packaging and labeling, is likely to be of-
fered to, or purchased by, consumers as a cigarette described in 
subd. 1. a.

2.  The term XcigaretteY includes Xroll-your-ownY tobacco, 
which is tobacco that, because of its appearance, type, packaging 
or labeling, is suitable for use and likely to be offered to, or pur-
chased by, consumers as tobacco for making cigarettes.

3.  For purposes of this definition of XcigaretteY, 0.09 ounces 
of Xroll-your-ownY tobacco constitutes one individual 
XcigaretteY.

(e)  XMaster settlement agreementY means the settlement 
agreement and related documents entered into on Novem-
ber 23, 1998, by this state and the leading U.S. tobacco product 
manufacturers.

(f)  XQualified escrow fundY means an escrow arrangement 
with a federally or state chartered financial institution having no 
affiliation with any tobacco product manufacturer and having as-
sets of at least $1,000,000,000, which arrangement requires that 
the financial institution hold the escrowed funds[ principal for the 
benefit of releasing parties and prohibits the tobacco product 
manufacturer placing the funds into escrow from using, accessing 
or directing the use of the funds[ principal except as is consistent 
with sub. (2) (b) 2.

(g)  XReleased claimsY means released claims as that term is 
defined in the master settlement agreement.

(h)  XReleasing partiesY means releasing parties as that term is 
defined in the master settlement agreement.

(i)  1.  XTobacco product manufacturerY means an entity that 
after May 23, 2000, directly, and not exclusively through any 
affiliate:

a.  Manufactures cigarettes anywhere, which the manufac-
turer intends to be sold in the United States, including cigarettes 
intended to be sold in the United States through an importer; ex-
cept that an entity that manufactures cigarettes that it intends to 
be sold in the United States shall not be considered a tobacco 
product manufacturer under this paragraph if those cigarettes are 
sold in the United States exclusively through an importer that is 
an original participating manufacturer, as defined in the master 
settlement agreement, that will be responsible for the payments 
under the master settlement agreement with respect to those ciga-
rettes as a result of the provisions of subsection II (mm) of the 
master settlement agreement and that pays the taxes specified in 
subsection II (z) of the master settlement agreement, and the 
manufacturer of those cigarettes does not market or advertise 
those cigarettes in the United States;

b.  Is the first purchaser anywhere, for resale in the United 
States, of cigarettes manufactured anywhere that the manufac-
turer does not intend to be sold in the United States; or

c.  Becomes a successor of an entity described in subd. 1. a. 
or b.

d.  Owns an automated roll-your-own machine that is used to 
make cigarettes, not including an individual who owns a roll-
your-own machine and uses the machine in his or her home solely 
to make cigarettes for his or her personal use or for the use of 
other individuals who live in his or her home.

2.  XTobacco product manufacturerY does not include an affil-
iate of a tobacco product manufacturer unless the affiliate itself 
falls within subd. 1. a., b. or c.

(j)  XUnits soldY means the number of individual cigarettes 
sold in this state by the applicable tobacco product manufacturer, 
whether directly or through a distributor, retailer or similar inter-
mediary, during the year in question, as measured by the excise 
taxes collected by this state on containers of Xroll-your-ownY to-
bacco and on packs of cigarettes bearing the excise tax stamp of 
this state.

(2) REQUIREMENTS.  Any tobacco product manufacturer sell-
ing cigarettes to consumers within this state, whether directly or 
through a distributor, retailer or similar intermediary, after May 
23, 2000, shall do one of the following:

(a)  Become a participating manufacturer, as that term is de-
fined in section II (jj) of the master settlement agreement, and 
generally perform its financial obligations under the master set-
tlement agreement; or

(b)  1.  Place into a qualified escrow fund by April 15 of the 
year following the year in question the following amounts, as 
those amounts are adjusted for inflation:

a.  For 2000:  $.0104712 per unit sold after May 23, 2000.
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b.  For each of 2001 and 2002:  $.0136125 per unit sold.
c.  For each of 2003 to 2006:  $.0167539 per unit sold.
d.  For each year after 2006:  $.0188482 per unit sold.
2.  A tobacco product manufacturer that places money into 

escrow under subd. 1. shall receive the interest or other apprecia-
tion on that money as earned.  The money placed into escrow 
shall be released from escrow only under the following 
circumstances:

a.  To pay a judgment or settlement on any released claim 
brought against that tobacco product manufacturer by this state or 
any releasing party located or residing in this state.  Moneys shall 
be released from escrow under this paragraph in the order in 
which they were placed into escrow and only to the extent and at 
the time necessary to make payments required under the judg-
ment or settlement.

b.  To the extent that a tobacco product manufacturer estab-
lishes that the amount it was required to place into escrow on ac-
count of the units sold in a particular year was greater than the 
master settlement agreement payments, as determined under sec-
tion IX (i) of that agreement including after the final determina-
tion of all adjustments, that the manufacturer would have been re-
quired to make on account of such units sold had it been a partic-
ipating manufacturer, the excess shall be released from escrow 
and revert to that tobacco product manufacturer.

c.  To the extent not released from escrow under subd. 2. a. or 
b., money shall be released from escrow and revert to the tobacco 
product manufacturer twenty-five years after the date on which 
the money was placed into escrow.

3.  Each tobacco product manufacturer that elects to place 
money into escrow under subd. 1. shall annually certify to the at-
torney general by each April 15 that the tobacco product manu-
facturer is in compliance with subds. 1. and 2.  The attorney gen-
eral may bring a civil action on behalf of the state against any to-
bacco product manufacturer that fails to place into escrow the 
moneys required under this subsection.  Any tobacco product 
manufacturer that fails in any year to place into escrow the money 
required under subd. 1. shall:

a.  Be required within 15 days to place money into escrow as 
shall bring the tobacco product manufacturer into compliance 
with this subsection.  The court, upon a finding of violation of 
this paragraph, may impose a civil penalty in an amount not to ex-
ceed 5 percent of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed 100 
percent of the original amount improperly withheld from escrow.

b.  In the case of a knowing violation, be required within 15 
days to place such funds into escrow as shall bring it into compli-
ance with this subsection.  The court, upon a finding of a know-
ing violation of this paragraph, may impose a civil penalty in an 
amount not to exceed 15 percent of the amount improperly with-
held from escrow per day of the violation and in a total amount 
not to exceed 300 percent of the original amount improperly 
withheld from escrow.

c.  In the case of a second or subsequent knowing violation, 
be prohibited from selling cigarettes to consumers within this 
state directly or through a distributor, retailer or similar interme-
diary for a period not to exceed 2 years.

4.  Each failure to make an annual deposit required under this 
subsection shall constitute a separate violation.

(3) AWARDS OF COSTS AND ATTORNEY FEES.  If the attorney 
general is the prevailing party in an action under this section, the 
court shall award the attorney general costs and, notwithstanding 
s. 814.04 (1), reasonable attorney fees.

(4) PROMULGATION OF RULES.  The department of revenue 
shall promulgate the rules necessary to ascertain the amount of 
Wisconsin excise tax paid on the cigarettes of each tobacco prod-

uct manufacturer that elects to place funds into escrow under this 
section for each year.

History:  1999 a. 122; 2003 a. 73; 2005 a. 155 s. 30; Stats. 2005 s. 995.10; 2013 
a. 20.

995.11 Payments under the tobacco settlement 
agreement.  (1) In this section, Xtobacco settlement agree-
mentY means the Attorneys General Master Tobacco Settlement 
Agreement of November 23, 1998.

(2) The state[s participation in the tobacco settlement agree-
ment is affirmed.

(3) All payments received and to be received by the state un-
der the tobacco settlement agreement are the property of the 
state, to be used as provided by law, including a sale, assignment, 
or transfer of the right to receive the payments under s. 16.63.  No 
political subdivision of the state, and no officer or agent of any 
political subdivision of the state, shall have or seek to maintain 
any claim related to the tobacco settlement agreement or any 
claim against any party that was released from liability by the 
state under the tobacco settlement agreement.

History:  2001 a. 16; 2005 a. 155 s. 31; Stats. 2005 s. 995.11.

995.12 Certification under the tobacco settlement 
agreement.  (1) DEFINITIONS.  In this section:

(a)  XBrand familyY means all styles of cigarettes sold under 
the same trademark and differentiated from one another by 
means of additional modifiers or descriptors, including Xmen-
thol,Y Xlights,Y Xkings,Y and X100s,Y and includes any brand 
name, alone or in conjunction with any other word; trademark; 
logo; symbol; motto; selling message; recognizable pattern of 
colors; or other indicia of product identification identical or sim-
ilar to, or identifiable with, a previously known brand of 
cigarettes.

(b)  XCigaretteY has the meaning given in s. 995.10 (1) (d).
(c)  XDepartmentY means the department of revenue.
(d)  XDistributorY means a person that is authorized to affix 

tax stamps to packages or other containers of cigarettes under 
subch. II of ch. 139 or any person that is required to pay the tax 
imposed on tobacco products under subch. III of ch. 139.

(e)  XMaster settlement agreementY has the meaning given in 
s. 995.10 (1) (e).

(f)  XNonparticipating manufacturerY means any tobacco prod-
uct manufacturer that is not a participating manufacturer.

(g)  XParticipating manufacturerY has the meaning given in 
section II (jj) of the master settlement agreement.

(h)  XQualified escrow fundY has the meaning given in s. 
995.10 (1) (f).

(j)  XTobacco product manufacturerY has the meaning given in 
s. 995.10 (1) (i).

(k)  XUnits soldY has the meaning given in s. 995.10 (1) (j).
(2) CERTIFICATIONS; DIRECTORY; TAX STAMPS.  (a)  Certifi-

cation.  1.  Every tobacco product manufacturer whose cigarettes 
are sold in this state, whether directly or through a distributor, re-
tailer, or similar intermediary or intermediaries, shall execute and 
deliver in the manner prescribed by the attorney general a certifi-
cation to the department and attorney general, no later than the 
30th day of April each year, certifying that as of that date the to-
bacco product manufacturer is either a participating manufacturer 
or is in full compliance with s. 995.10 (2) (b).

2.  A participating manufacturer shall include in its certifica-
tion a list of its brand families.  The participating manufacturer 
shall update that list at least 30 calendar days prior to any addition 
to or modification of its brand families by executing and deliver-
ing a supplemental certification to the department and attorney 
general.
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3.  A nonparticipating manufacturer shall include all of the 
following in its certification:

a.  A list of all of its brand families and the number of units 
sold for each brand family that were sold in the state during the 
preceding calendar year.

b.  A list of all of its brand families that have been sold in the 
state at any time during the current calendar year.

c.  A list of any brand families sold in the state during the pre-
ceding calendar year that are no longer being sold in the state as 
of the date of such certification.

d.  The name and address of any other manufacturer of the 
brand families in the preceding or current calendar year.

4.  The nonparticipating manufacturer shall update the list 
under subd. 3. at least 30 calendar days before any addition to or 
modification of its brand families by executing and delivering a 
supplemental certification to the department and attorney 
general.

5.  The nonparticipating manufacturer shall further certify all 
of the following:

a.  That the nonparticipating manufacturer is registered to do 
business in the state or has appointed an agent for service of 
process and provided notice of that appointment as required by 
sub. (3).

b.  That the nonparticipating manufacturer has established 
and continues to maintain a qualified escrow fund and has exe-
cuted a qualified escrow agreement that has been reviewed and 
approved by the attorney general and that governs the qualified 
escrow fund.

c.  That the nonparticipating manufacturer is in full compli-
ance with this section and s. 995.10.

d.  The name, address, and telephone number of the financial 
institution where the nonparticipating manufacturer has estab-
lished the qualified escrow fund required under s. 995.10 (2) (b).

e.  The account number of the qualified escrow fund and any 
subaccount number for the state.

f.  The amount the nonparticipating manufacturer placed into 
the fund for cigarettes sold in the state during the preceding cal-
endar year, the date and amount of each deposit, and any evidence 
or verification as required by the attorney general.

g.  The amount and date of any withdrawal or transfer of 
funds the nonparticipating manufacturer made at any time from 
the fund or from any other qualified escrow fund into which it 
ever made escrow payments under s. 995.10 (2) (b).

6.  A participating manufacturer may not include a brand 
family in its certification unless the participating manufacturer 
affirms that the brand family constitutes its cigarettes for pur-
poses of calculating its payments under the master settlement 
agreement for the relevant year, in the volume and shares deter-
mined under the master settlement agreement.

7.  A nonparticipating manufacturer may not include a brand 
family in its certification unless it affirms that the brand family 
constitutes its cigarettes for purposes of s. 995.10.

8.  Nothing in this section shall be construed as limiting or 
otherwise affecting the state[s right to maintain that a brand fam-
ily constitutes cigarettes of a different tobacco product manufac-
turer for purposes of calculating payments under the master set-
tlement agreement or for purposes of s. 995.10.

9.  Tobacco product manufacturers shall maintain all invoices 
and documentation of sales and other such information relied 
upon for the certification under subd. 5. for a period of 5 years, 
unless otherwise required by law to maintain them for a greater 
period of time.

(b)  Directory of cigarettes approved for stamping and sale.  
Not later than March 1, 2004, the attorney general shall develop 

and make available for public inspection a directory listing all to-
bacco product manufacturers that have provided current and ac-
curate certifications conforming to the requirements of par. (a) 
and all brand families that are listed in the certifications, except 
as follows:

1.  The attorney general shall not include or retain in the di-
rectory the name or brand families of any nonparticipating manu-
facturer that has failed to provide the required certification or 
whose certification the attorney general determines is not in com-
pliance with par. (a) 3. to 5., unless the attorney general has deter-
mined that the violation has been cured.

2.  Neither a tobacco product manufacturer nor brand family 
may be included or retained in the directory if the attorney gen-
eral concludes, in the case of a nonparticipating manufacturer, 
that any of the following apply:

a.  An escrow payment required under s. 995.10 (2) (b) for 
any period for any brand family, whether or not listed by such 
nonparticipating manufacturer, has not been fully paid into a 
qualified escrow fund governed by a qualified escrow agreement 
that has been approved by the attorney general.

b.  Any outstanding final judgment, including interest on that 
judgment, for a violation of s. 995.10 has not been fully satisfied 
for the brand family or manufacturer.

3.  The attorney general shall update the directory as neces-
sary to correct mistakes and to add or remove a tobacco product 
manufacturer or brand family to keep the directory in conformity 
with the requirements under this paragraph.

4.  Every distributor shall provide and update as necessary an 
electronic mail address to the attorney general for the purpose of 
receiving any notifications as may be required under this section.

(c)  Prohibition against stamping or sale of cigarettes not in 
the directory.  It shall be unlawful for any person to affix a stamp 
to a package or other container of cigarettes of a tobacco product 
manufacturer or brand family not included in the directory or to 
sell, or offer or possess for sale, in this state cigarettes of a to-
bacco product manufacturer or brand family not included in the 
directory.

(3) AGENT FOR SERVICE OF PROCESS.  (a)  Requirement for 
agent for service of process.  Any nonresident or foreign nonpar-
ticipating manufacturer that has not registered to do business in 
this state as a foreign corporation or business entity shall, as a 
condition precedent to having its brand families included or re-
tained in the directory under sub. (2) (b), appoint and continually 
engage the services of an agent in this state to act as agent for the 
service of process on whom all processes, and any action or pro-
ceeding against it concerning or arising out of the enforcement of 
this section and s. 995.10, may be served in any manner autho-
rized by law.  That service shall constitute legal and valid service 
of process on the nonparticipating manufacturer.  The nonpartici-
pating manufacturer shall provide the name, address, phone num-
ber, and proof of the appointment and availability of the agent to 
the attorney general.

(b)  Notification of termination of agent.  The nonparticipating 
manufacturer shall provide notice to the department and attorney 
general 30 calendar days before termination of the authority of an 
agent under par. (a) and shall provide proof to the satisfaction of 
the attorney general of the appointment of a new agent no less 
than 5 calendar days before the termination of an existing agent 
appointment.  In the event an agent terminates an agency appoint-
ment, the nonparticipating manufacturer shall notify the depart-
ment and attorney general of that termination within 5 calendar 
days and shall include proof to the satisfaction of the attorney 
general of the appointment of a new agent.

(c)  Service on department of financial institutions.  Any non-
participating manufacturer whose cigarettes are sold in this state, 
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who has not appointed and engaged an agent as required in this 
subsection, shall be considered to have appointed the department 
of financial institutions as that agent and may be proceeded 
against in courts of this state by service of process upon the de-
partment of financial institutions provided, however, that the ap-
pointment of the department of financial institutions as that agent 
does not satisfy the condition precedent for having the brand fam-
ilies of the nonparticipating manufacturer included or retained in 
the directory under sub. (2) (b).

(4) REPORTING OF INFORMATION; ESCROW INSTALLMENTS.  
(a)  Reporting by distributors.  Not later than 20 calendar days af-
ter the end of each calendar quarter, and more frequently if so di-
rected by the department, each distributor shall submit a report 
that includes any information that the department requires to fa-
cilitate compliance with this section, including a list by brand 
family of the total number of cigarettes, or, in the case of roll-
your-own tobacco, the equivalent stick count, for which the dis-
tributor affixed stamps during the previous calendar quarter or 
otherwise paid the tax due for those cigarettes.  The distributor 
shall maintain, and make available to the department, all invoices 
and documentation of sales of all nonparticipating manufacturer 
cigarettes and any other information relied upon in reporting to 
the department for a period of 5 years.

(b)  Disclosure of information.  The department is authorized 
to disclose to the attorney general any information received under 
this section and requested by the attorney general for purposes of 
determining compliance with and enforcing the provisions of this 
section.  The department and attorney general shall share with 
each other the information received under this section, and may 
share such information with other federal, state, or local agencies 
only for purposes of enforcement of this section, s. 995.10, or 
corresponding laws of other states.

(c)  Verification of qualified escrow fund.  The attorney gen-
eral may require at any time from the nonparticipating manufac-
turer proof, from the financial institution in which the manufac-
turer has established a qualified escrow fund for the purpose of 
compliance with s. 995.10, of the amount of money in that fund, 
exclusive of interest, the amount and date of each deposit into the 
fund, and the amount and date of each withdrawal from the fund.

(d)  Requests for additional information.  In addition to the in-
formation required to be submitted under par. (c), the attorney 
general may require a distributor or tobacco product manufac-
turer to submit any additional information, including samples of 
the packaging or labeling of each brand family, as is necessary to 
enable the attorney general to determine whether a tobacco prod-
uct manufacturer is in compliance with this section.

(e)  Quarterly escrow installments.  To promote compliance 
with this section, the attorney general may promulgate rules re-
quiring a tobacco product manufacturer subject to the require-
ments of sub. (2) (a) 3. to make the escrow deposits required in 
quarterly installments during the year in which the sales covered 
by such deposits are made.  The attorney general may require pro-
duction of information sufficient to enable the attorney general to 
determine the adequacy of the amount of the installment deposit.

(5) PENALTIES AND OTHER REMEDIES.  (a)  License revoca-
tion and civil penalty.  Upon a determination that a distributor 
has violated sub. (2) (c), the department may revoke or suspend 
the license of the distributor in the manner provided under s. 
139.44 (4) and (7).  Each stamp affixed and each sale of cigarettes 
or offer or possession to sell cigarettes in violation of sub. (2) (c) 
shall constitute a separate violation.  For each violation the de-
partment may also impose a forfeiture in an amount not to exceed 
the greater of 500 percent of the retail value of the cigarettes or 
$5,000.

(b)  Contraband and seizure.  Any cigarettes that have been 

sold, offered for sale, or possessed for sale, in this state, in viola-
tion of sub. (2) (c) shall be deemed contraband and such ciga-
rettes shall be subject to seizure as provided under s. 139.40.  All 
cigarettes that are seized shall be destroyed and not resold.

(c)  Injunction.  The attorney general, on behalf of the depart-
ment, may seek an injunction to restrain a threatened or actual vi-
olation of sub. (2) (c) or failure to comply with sub. (4) (a) or (d) 
by a distributor and to compel the distributor to comply with 
those subsections.

(d)  Unlawful sale and distribution.  It shall be unlawful for a 
person to sell or distribute cigarettes or acquire, hold, own, pos-
sess, transport, import, or cause to be imported cigarettes that the 
person knows or should know are intended for distribution or sale 
in the state in violation of sub. (2) (c).  Section 139.44 (7), as it 
applies to violations under subchs. II and III of ch. 139, applies to 
a violation of this paragraph.

(e)  Unfair and deceptive trade practice.  A person who vio-
lates sub. (2) (c) engages in an unfair and deceptive trade practice 
in violation of s. 100.20.

(6) NOTICE AND REVIEW OF DETERMINATION.  A determina-
tion of the attorney general to not include or to remove from the 
directory under sub. (2) (b) a brand family or tobacco product 
manufacturer shall be subject to review in the manner prescribed 
under ch. 227.

(7) APPLICANTS FOR LICENSES.  No person shall be issued a 
license or granted a renewal of a license to act as a distributor un-
less that person has certified in writing that the person will com-
ply fully with this section.

(8) DATES.  For the year 2003, the first report of distributors 
required by sub. (4) (a) shall be due 30 calendar days after No-
vember 27, 2003; the certifications by a tobacco product manu-
facturer described in sub. (2) (a) shall be due 45 calendar days af-
ter that date; and the directory described in sub. (2) (b) shall be 
published or made available within 90 calendar days after that 
date.

(9) PROMULGATION OF RULES.  The attorney general may 
promulgate rules necessary to effect the purposes of this section.

(10) RECOVERY OF COSTS AND FEES BY ATTORNEY GENERAL.  
In any action brought by the state to enforce this section, includ-
ing an action under sub. (5) (c) the state shall be entitled to re-
cover the costs of investigation and prosecution expert witness 
fees, court costs, and reasonable attorney fees.

(11) TRANSFER OF PROFITS FOR VIOLATIONS.  If a court deter-
mines that a person has violated this section, the court shall order 
any profits, gain, gross receipts, or other benefit from the viola-
tion to be transferred and paid to the state.  Unless otherwise ex-
pressly provided, the remedies or penalties provided by this sec-
tion are cumulative.

(12) CONSTRUCTION.  If a court finds that the provisions of 
this section and of s. 995.10 conflict and cannot be harmonized, 
then the provisions of s. 995.10 shall control.  If any part of this 
section causes s. 995.10 to no longer constitute a qualifying or 
model statute, as those terms are defined in the master settlement 
agreement, then that portion of this section is not valid.

History:  2003 a. 73; 2005 a. 155 s. 32; Stats. 2005 s. 995.12; 2007 a. 156.
Cross-reference:  See also ch. Jus 16, Wis. adm. code.

995.15 Electronic vaping device directory.  (1) In this 
section:

(a)  XDepartmentY means the department of revenue.
(b)  XElectronic vaping deviceY has the meaning given in s. 

134.65 (1a) (b).
(2) No later than July 1, 2025, and annually thereafter, every 

manufacturer of electronic vaping devices that are sold in this 
state, either directly by the manufacturer or through a distributor, 
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wholesaler, retailer, or similar intermediary, shall certify to the 
department, on a form and in the manner prescribed by the de-
partment, that the manufacturer shall comply with this section 
and that either of the following apply:

(a)  The manufacturer has received a marketing authorization 
or similar order for the electronic vaping device from the U.S. 
food and drug administration pursuant to 21 USC 387j.

(b)  The electronic vaping device was marketed in the United 
States as of August 8, 2016, the manufacturer submitted a pre-
market tobacco product application for the electronic vaping de-
vice to the U.S. food and drug administration pursuant to 21 USC 
387j on or before September 9, 2020, and either the application 
remains under review by the U.S. food and drug administration or 
a final decision on the application has not otherwise taken effect.

(3) At the time a manufacturer of electronic vaping devices 
submits the form under sub. (2), a manufacturer of electronic va-
ping devices shall submit, in the manner prescribed by the depart-
ment, a form that separately lists each of the manufacturer[s elec-
tronic vaping devices that are available for sale in this state.  The 
manufacturer shall submit with the form, and in each year there-
after, a payment equal to the number of devices listed on the 
form, multiplied by $500.

(4) The submissions to the department under subs. (2) and (3) 
shall include a copy of the marketing authorization or similar or-
der for the electronic vaping device issued by the U.S. food and 
drug administration pursuant to 21 USC 387j, as provided under 
sub. (2) (a), or evidence that the pre-market tobacco product ap-
plication for the electronic vaping device was submitted to the 
U.S. food and drug administration, as provided under sub. (2) (b), 
and a final decision on the application has not otherwise taken 
effect.

(5) A manufacturer that is required to submit a certification 
form under this section shall notify the department within 30 
days of any material change to the information contained in the 
certification form, including the issuance or denial of a marketing 
authorization or similar order by the U.S. food and drug adminis-
tration pursuant to 21 USC 387j, as provided under sub. (2) (a), or 
any other order or action by the U.S. food and drug administra-
tion that affects the ability of the electronic vaping device to be 
introduced or delivered into interstate commerce for commercial 
distribution in the United States.

(6) Beginning September 1, 2025, the department shall main-
tain and make publicly available on its website a directory that 
lists all electronic vaping device manufacturers and electronic va-
ping devices for which certification forms have been submitted 
and shall update the directory at least monthly to ensure accuracy.

(7) (a)  The department shall provide manufacturers notice 
and an opportunity to cure deficiencies in the directory main-
tained under sub. (6) before removing manufacturers or electronic 
vaping devices from the directory.  The department may remove a 
manufacturer or the manufacturer[s devices from the directory no 
sooner than 15 business days after the date on which the depart-
ment sends the manufacturer notice under this paragraph.  The 
department shall send the notice under this paragraph by email or 
facsimile to the email address or facsimile number provided by 
the manufacturer in the manufacturer[s most recent certification 
submitted under this section.

(b)  A manufacturer that receives notice under par. (a) has no 
more than 15 business days to respond to the notice and provide 
sufficient information, as determined by the department, in order 
for the manufacturer or the manufacturer[s electronic vaping de-
vices to remain in the directory maintained under sub. (6).

(c)  A determination by the department to not include or to re-
move from the directory maintained under sub. (6) a manufac-
turer or an electronic vaping device shall be subject to review by 

the filing of a civil action for prospective declaratory or injunctive 
relief.

(8) If an electronic vaping device is removed from the direc-
tory maintained under sub. (6), each retailer, distributor, and 
wholesaler that has such a device in its inventory shall remove the 
device from its inventory no later than 21 days after the date on 
which the device is removed from the directory and return the de-
vice to the manufacturer for disposal.  After 21 days following re-
moval from the directory, the electronic vaping devices of a man-
ufacturer identified in the notice under sub. (7) (a) are subject to 
seizure, forfeiture, and destruction, and may not be purchased or 
sold in this state.  The cost of such seizure, forfeiture, and de-
struction shall be borne by the person from whom the electronic 
vaping devices are confiscated.

(9) (a)  Beginning September 1, 2025, or on the date that the 
department first makes the directory maintained under sub. (6) 
available for public inspection on its website, whichever is later, 
the department shall impose on each retailer who sells or offers 
for sale an electronic vaping device in this state that is not in-
cluded in the directory a forfeiture of $1,000 per day for each 
electronic vaping device offered for sale in violation of this sec-
tion until each such device is no longer offered for sale in this 
state or until each such device is properly listed on the directory 
pursuant to this section.

(b)  Beginning September 1, 2025, or on the date that the de-
partment first makes the directory maintained under sub. (6) 
available for public inspection on its website, whichever is later, 
the department shall impose on each manufacturer of an elec-
tronic vaping device that is sold in this state, but not included in 
the directory a forfeiture of $1,000 per day for each electronic va-
ping device offered for sale in violation of this section until each 
such device is no longer offered for sale in this state or until each 
such device is properly listed on the directory pursuant to this 
section.

(c)  Any retailer, distributor, wholesaler, or manufacturer who 
violates this section engages in an unfair and deceptive trade 
practice in violation of s. 100.20.

(10) Section 139.82, as it applies to records and inspections 
under subch. III of ch. 139, applies to records and inspections un-
der this section.

(11) (a)  Any electronic vaping device sold, offered for sale, 
or possessed for sale, in this state, in violation of this section shall 
be deemed contraband and such devices shall be subject to 
seizure in the manner provided under s. 139.40 for the seizure of 
cigarettes.  All electronic vaping devices that are seized as pro-
vided under this paragraph shall be destroyed and not resold.

(b)  The duly authorized employees of the department have all 
necessary police powers to prevent violations of this section.

(12) (a)  Upon request by the secretary of revenue, the attor-
ney general may represent this state or assist a district attorney in 
prosecuting any case arising under this section.

(b)  The state shall be entitled to recover the costs of investiga-
tion, expert witness fees, court costs, and reasonable attorney fees 
for any action brought by the state to enforce this section.

(13) Section 995.12 (3), as it applies to an agent for service of 
process under s. 995.12, applies to an agent for service of process 
under this section.

(14) The department may promulgate rules to administer this 
section.

(15) No later than July 1, 2026, and annually thereafter, the 
department shall provide a report to the legislature, as provided 
under s. 13.172 (2), regarding the status of the directory main-
tained under sub. (6), manufacturers and electronic vaping de-
vices included in the directory, revenue and expenditures related 
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 6 995.15 MISCELLANEOUS STATUTES

to administration of this section, and enforcement activities un-
dertaken pursuant to this section.

History: 2023 a. 73, 146; s. 35.17 correction in (8).

995.20 Legal holidays.  January 1, the 3rd Monday in Janu-
ary (which shall be the day of celebration for January 15), the 3rd 
Monday in February (which shall be the day of celebration for 
February 12 and 22), the last Monday in May (which shall be the 
day of celebration for May 30), June 19, which shall be the day of 
observation for Juneteenth Day, July 4, the 1st Monday in Sep-
tember which shall be known as Labor day, the 2nd Monday in 
October, November 11, the 4th Thursday in November (which 
shall be the day of celebration for Thanksgiving), December 25, 
the day of holding the partisan primary election, and the day of 
holding the general election in November are legal holidays.  On 
Good Friday the period from 11 a.m. to 3 p.m. shall uniformly be 
observed for the purpose of worship.  In every 1st class city the 
day of holding any municipal election is a legal holiday, and in 
every such city the afternoon of each day upon which a primary 
election is held for the nomination of candidates for city offices is 
a half holiday and in counties having a population of 750,000 or 
more the county board may by ordinance provide that all county 
employees shall have a half holiday on the day of such primary 
election and a holiday on the day of such municipal election, and 
that employees whose duties require that they work on such days 
be given equivalent time off on other days.  Whenever any legal 
holiday falls on Sunday, the succeeding Monday shall be the legal 
holiday.

History:  1971 c. 226; 1973 c. 140, 333; 1977 c. 187 s. 96; Stats. 1977 s. 757.17; 
1983 a. 7; 1983 a. 192 s. 257; Stats. 1983 s. 895.20; 2005 a. 155 s. 33; Stats. 2005 s. 
995.20; 2009 a. 91; 2011 a. 75; 2015 a. 198; 2017 a. 207 s. 5.

995.22 Wisconsin family month, week and Sunday.  
The month of November, in which the celebration of Thanksgiv-
ing occurs, is designated as Wisconsin Family Month, the first 7 
days of that month are designated as Wisconsin Family Week and 
the first Sunday of that month is designated as Family Sunday.  In 
conjunction therewith, appropriate observances, ceremonies, ex-
ercises and activities may be held under state auspices to focus at-
tention on the principles of family responsibility to spouses, chil-
dren and parents, as well as on the importance of the stability of 
marriage and the home for our future well-being; and the chief of-
ficials of local governments and the people of the state are invited 
either to join and participate therein or to conduct like obser-
vances in their respective localities.

History:  1973 c. 333; 1977 c. 187 s. 96; Stats. 1977 s. 757.171; 1983 a. 192 s. 
258; Stats. 1983 s. 895.22; 1987 a. 27; 2005 a. 155 s. 34; Stats. 2005 s. 995.22.

995.225 Fire Prevention Week.  (1) The week in October 
during which October 9 falls is designated Fire Prevention Week 
and the Saturday at the end of Fire Prevention Week is designated 
Wisconsin Firefighters Memorial Day.  In conjunction with the 
week, appropriate observances, ceremonies, exercises, and activi-
ties may be held under state auspices to do all of the following:

(a)  Commemorate 2 of the most devastating fires in U.S. his-
tory, both of which started on October 8, 1871, the Peshtigo fire 
and the Chicago fire.

(b)  Study fire safety tips to help avoid home fires.
(c)  Recognize that well-trained, dedicated, and well-equipped 

fire departments are important to all of the residents of this state.
(d)  Recognize that thousands of state firefighters, both full-

time and volunteer, dedicate themselves to protecting lives and 
property.

(e)  Express the gratitude of the residents of this state for the 
valuable contributions that firefighters have made to the other 
residents of this state.

(f)  Honor those contributions and memorialize the firefight-
ers of this state who have died while performing their duties.

(2) The chief officials of local governments and the people of 
the state are invited either to join and participate in the obser-
vances, ceremonies, exercises, and activities under sub. (1) that 
may be held under state auspices or to conduct similar obser-
vances in their respective localities.

History:  2003 a. 56, 320; 2005 a. 155 s. 35; Stats. 2005 s. 995.225; 2011 a. 185.

995.23 Indian Rights Day.  July 4 is designated as XIndian 
Rights Day,Y and in conjunction with the celebration of Indepen-
dence Day, appropriate exercises or celebrations may be held in 
commemoration of the granting by congress of home rule and a 
bill of rights to the American Indians.  When July 4 falls on Sun-
day, exercises or celebrations of Indian Rights Day may be held 
on either the third or the fifth.

History:  1977 c. 187 s. 96; Stats. 1977 s. 757.175; 1983 a. 192 s. 259; Stats. 1983 
s. 895.23; 2005 a. 155 s. 36; Stats. 2005 s. 995.23.

995.24 William D. Hoard Day.  October 10 is designated as 
William D. Hoard Day.  Appropriate exercises and celebrations 
may be held on that day, William D. Hoard[s birthday, to honor 
him and remember him as the 16th governor of Wisconsin and 
the leading promoter of the dairy industry through his weekly 
magazine, Hoard[s Dairyman.

History:  2009 a. 327; 2011 a. 260 s. 81.

995.30 Ronald W. Reagan Day.  February 6 is designated 
as Ronald W. Reagan Day.  Appropriate exercises and celebra-
tions may be held on that day, his birthday, to honor him and re-
member him as the 40th President of the United States and a pro-
moter of freedom and democracy throughout the world.

History:  2011 a. 32.

995.50 Right of privacy.  (1) The right of privacy is recog-
nized in this state.  One whose privacy is unreasonably invaded is 
entitled to the following relief:

(a)  Equitable relief to prevent and restrain such invasion, ex-
cluding prior restraint against constitutionally protected commu-
nication privately and through the public media;

(b)  Compensatory damages based either on plaintiff[s loss or 
defendant[s unjust enrichment; and

(c)  A reasonable amount for attorney fees.
(2) (am)  In this section, Xinvasion of privacyY means any of 

the following:
1.  Intrusion upon the privacy of another of a nature highly of-

fensive to a reasonable person, except as provided under par. 
(bm), in a place that a reasonable person would consider private, 
or in a manner that is actionable for trespass.

2.  The use, for advertising purposes or for purposes of trade, 
of the name, portrait or picture of any living person, without hav-
ing first obtained the written consent of the person or, if the per-
son is a minor, of his or her parent or guardian.

3.  Publicity given to a matter concerning the private life of 
another, of a kind highly offensive to a reasonable person, if the 
defendant has acted either unreasonably or recklessly as to 
whether there was a legitimate public interest in the matter in-
volved, or with actual knowledge that none existed.  It is not an 
invasion of privacy to communicate any information available to 
the public as a matter of public record.

4.  Conduct that is prohibited under s. 942.09, regardless of 
whether there has been a criminal action related to the conduct, 
and regardless of the outcome of the criminal action, if there has 
been a criminal action related to the conduct.

(bm)  XInvasion of privacyY does not include the use of a sur-
veillance device under s. 995.60.

(3) The right of privacy recognized in this section shall be in-
terpreted in accordance with the developing common law of pri-
vacy, including defenses of absolute and qualified privilege, with 
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due regard for maintaining freedom of communication, privately 
and through the public media.

(4) Compensatory damages are not limited to damages for pe-
cuniary loss, but shall not be presumed in the absence of proof.

(6) (a)  If judgment is entered in favor of the defendant in an 
action for invasion of privacy, the court shall determine if the ac-
tion was frivolous.  If the court determines that the action was 
frivolous, it shall award the defendant reasonable fees and costs 
relating to the defense of the action.

(b)  In order to find an action for invasion of privacy to be friv-
olous under par. (a), the court must find either of the following:

1.  The action was commenced in bad faith or for harassment 
purposes.

2.  The action was devoid of arguable basis in law or equity.
(7) No action for invasion of privacy may be maintained un-

der this section if the claim is based on an act which is permissi-
ble under ss. 196.63 or 968.27 to 968.373.

History:  1977 c. 176; 1987 a. 399; 1991 a. 294; 2001 a. 33; 2005 a. 155 s. 51; 
Stats. 2005 s. 995.50; 2013 a. 375; 2019 a. 72.

Commercial misappropriation of a person[s name is prohibited by Wisconsin 
common law.  Hirsch v. S.C. Johnson & Son, Inc., 90 Wis. 2d 379, 280 N.W.2d 129 
(1979).

Oral communication among numerous employees and jail inmates is sufficient to 
constitute publicity under sub. (2) (c) [now sub. (2) (am) 3.].  The plain meaning of 
Xa placeY in sub. (2) (a) [now sub. (2) (am) 1.] is geographical and does not include 
a file of medical records.  Hillman v. Columbia County, 164 Wis. 2d 376, 474 
N.W.2d 913 (Ct. App. 1991).

Disclosure of private information to one person or to a small group does not, as a 
matter of law in all cases, fail to satisfy the publicity element of an invasion of pri-
vacy claim.  Whether a disclosure satisfies the publicity element of an invasion of 
privacy claim depends upon the particular facts of the case and the nature of the 
plaintiff[s relationship to the audience who received the information.  Pachowitz v. 
LeDoux, 2003 WI App 120, 265 Wis. 2d 631, 666 N.W.2d 88, 02-2100.

An action for invasion of privacy requires:  1) a public disclosure of facts regard-
ing the plaintiff; 2) the facts disclosed were private; 3) the private matter is one that 
would be highly offensive to a reasonable person of ordinary sensibilities; and 4) the 
party disclosing the facts acted either unreasonably or recklessly as to whether there 
was a legitimate public interest in the matter or with actual knowledge that none ex-
isted.  In order to find public disclosure, the matter must be regarded as substantially 
certain to become one of public knowledge.  Olson v. Red Cedar Clinic, 2004 WI 
App 102, 273 Wis. 2d 728, 681 N.W.2d 306, 03-2198.

The recording of sounds emanating from a neighbor[s home using a common 
recording device that was placed inside the defendant[s own window was not an in-
trusion of a nature highly offensive to a reasonable person in violation of sub. (2) (a) 
[now sub. (2) (am) 1.].  Poston v. Burns, 2010 WI App 73, 325 Wis. 2d 404, 784 
N.W.2d 717, 09-0463.

Sub. (2) (a) [now sub. (2) (am) 1.] has a spatial basis—the invasion of privacy 
must occur in a place that a reasonable person would consider private or in a manner 
that is actionable for trespass.  In this case, the only action that was allegedly taken 
by the defendant was the distribution of fliers containing information that was al-
ready available to the public.  That the information may have inspired others to make 
phone calls, honk horns, or write letters does not mean that the defendant invaded 
the plaintiff[s private space.  Keller v. Patterson, 2012 WI App 78, 343 Wis. 2d 569, 
819 N.W.2d 841, 11-0334.

Sub. (2) (c) [now sub. (2) (am) 3.] addresses situations where an individual makes 
public statements about the private life of another person in a highly offensive way.  
In order to fall under sub. (2) (c) [now sub. (2) (am) 3.], the statements must make 
information public that was not previously available to the public.  Keller v. Patter-
son, 2012 WI App 78, 343 Wis. 2d 569, 819 N.W.2d 841, 11-0334.

The more reasonable interpretation of XuseY in sub. (2) (b) [now sub. (2) (am) 2.] 
is that it does not cover bidding on someone[s name as a keyword search term.  The 
holding is limited to the particular Xnon-visibleY type of use at issue in this case.  
Habush v. Cannon, 2013 WI App 34, 346 Wis. 2d 709, 828 N.W.2d 876, 11-1769.

The publicity of private facts cause of action under sub. (2) (am) 3. requires inten-
tional conduct.  An allegation of failing to prevent a data breach is not an allegation 
that a defendant intended the disclosure or publicity of private facts and, thus, is in-
sufficient to state a claim for invasion of privacy by publicity of private facts.  Reetz 
v. Advocate Aurora Health, Inc., 2022 WI App 59, 405 Wis. 2d 298, 983 N.W.2d 
669, 21-0520.

The right to privacy law does not affect the duties of custodians of public records 
under s. 19.21.  68 Atty. Gen. 68.

Surveillance of a school district employee from public streets and highways by the 
employer school district[s agents to determine whether the employee was in viola-
tion of the district[s residency policy did not violate this section.  Munson v. Mil-
waukee Board of School Directors, 969 F.2d 266 (1992).

While the Open Records Law and this section are related laws, they are only re-
lated in that a finding under the Open Records Law that a record should be made 
public would necessarily mean that Xthe information was available to the public as a 
matter of public record.Y  This is true because both statutes apply the same com-
mon-law balancing test when determining whether a record is public.  When a trial 
court found only that the procedures delineated in the Open Records Law were not 
followed, those procedures had no impact on the question of whether a record is 
public under this section; the procedures are merely procedural, not substantive.  
Hutchins v. Clarke, 661 F.3d 947 (2011).

In drafting this section, the legislature used New York[s privacy statute as a 
model.  The text of sub. (2) (b) [now sub. (2) (am) 2.] duplicates nearly verbatim 
New York law.  Case law under the New York privacy statute may be particularly 
useful.  Bogie v. Rosenberg, 705 F.3d 603 (2013).

A claim under sub. (2) (a) [now sub. (2) (am) 1.] must show that the alleged intru-
sion into privacy would be highly offensive to a reasonable person.  The question of 
what kinds of conduct will be regarded as a highly offensive intrusion is largely a 
matter of social conventions and expectations.  The offensiveness of the intrusion it-
self cannot be based on the content or substance captured by virtue of the alleged in-
trusion.  The fact that the plaintiff was embarrassed to be filmed saying something 
the plaintiff regretted having said and later deemed offensive did not convert the 
filming itself into a highly offensive intrusion.  Bogie v. Rosenberg, 705 F.3d 603 
(2013).

When a matter of legitimate public interest is concerned, no cause of action for 
invasion of privacy will lie.  This newsworthiness or public interest exception should 
be construed broadly, covering not only descriptions of actual events, but also arti-
cles concerning political happenings, social trends, or any subject of public interest.  
Wisconsin courts have also incorporated the common law exception for incidental 
use into the statute.  Bogie v. Rosenberg, 705 F.3d 603 (2013).

Court documents are matters of public interest.  It follows that, if court documents 
warrant the public interest exception, Internet search providers and indexes that lead 
the public to those documents or that capture key terms related to them are likewise 
entitled to that exception.  To the extent that a search provider[s profit motives under-
mine the reliance on the public interest argument, the exception applies even when 
the entities sharing the information do so largely, and even primarily, to make a 
profit.  Stayart v. Google Inc., 710 F.3d 719 (2013).

A person[s religious affiliation, standing alone, is not so private that publication 
would offend a reasonable person and constitute an invasion of privacy under sub. 
(2) (c) [now sub. (2) (am) 3.].  Briggs & Stratton Corp. v. National Catholic Reporter 
Publishing Co., 978 F. Supp. 1195 (1997).

The exclusivity provision of the Workers Compensation Act does not bar a claim 
for invasion of privacy under this section.  Marino v. Arandell Corp., 1 F. Supp. 2d 
947 (1998).

The Wisconsin court of appeals has held that unwanted phone calls do not consti-
tute an invasion of privacy under this section.  Baemmert v. Credit One Bank, N.A., 
271 F. Supp. 3d 1043 (2017).

The first element of a claim under sub. (2) (c) [now sub. (2) (am) 3.] requires in-
tentional disclosure by the defendant.  A defendant is not liable under this section for 
information stolen by a third party.  Fox v. Iowa Health System, 399 F. Supp. 3d 780 
(2019).

The Absence of False Light from the Wisconsin Privacy Statute.  Dee.  66 MLR 
99 (1982).

The Tort of Misappropriation of Name or Likeness Under Wisconsin[s New Pri-
vacy Law.  Endejan.  1978 WLR 1029.

The Case for Reexamining Privacy Law in Wisconsin:  Why Wisconsin Courts 
Should Adopt the Interpretation of the Tort of Intrusion upon Seclusion of Fischer v. 
Mount Olive Lutheran Church.  Infield-Harm.  2004 WLR 1781.

The Scope of Wisconsin[s Privacy Statute.  Backer.  Wis. Law. Sept. 2003.
Employer Liability for Employment References.  Mac Kelly.  Wis. Law. Apr. 

2008.
101:  How to Combat Revenge Porn.  Post.  Wis. Law. Feb. 2020.

995.55 Internet privacy protection.  (1) DEFINITIONS.  In 
this section:

(a)  XAccess informationY means a user name and password or 
any other security information that protects access to a personal 
Internet account.

(b)  XEducational institutionY means an institution of higher 
education, as defined in s. 108.02 (18); a technical college estab-
lished under s. 38.02; a school, as defined in s. 440.52 (11) (a) 2.; 
a public school, as described in s. 115.01 (1); a charter school, as 
defined in s. 115.001 (1); a private school, as defined in s. 
115.001 (3r); or a private educational testing service or 
administrator.

(c)  XEmployerY means any person engaging in any activity, 
enterprise, or business employing at least one individual.  XEm-
ployerY includes the state, its political subdivisions, and any of-
fice, department, independent agency, authority, institution, asso-
ciation, society, or other body in state or local government created 
or authorized to be created by the constitution or any law, includ-
ing the legislature and the courts.

(d)  XPersonal Internet accountY means an Internet-based ac-
count that is created and used by an individual exclusively for pur-
poses of personal communications.

(2) RESTRICTIONS ON EMPLOYER ACCESS TO PERSONAL IN-
TERNET ACCOUNTS.  (a)  Except as provided in pars. (b), (c), and 
(d), no employer may do any of the following:

1.  Request or require an employee or applicant for employ-
ment, as a condition of employment, to disclose access informa-
tion for the personal Internet account of the employee or appli-
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cant or to otherwise grant access to or allow observation of that 
account.

2.  Discharge or otherwise discriminate against an employee 
for exercising the right under subd. 1. to refuse to disclose access 
information for, grant access to, or allow observation of the em-
ployee[s personal Internet account, opposing a practice prohib-
ited under subd. 1., filing a complaint or attempting to enforce 
any right under subd. 1., or testifying or assisting in any action or 
proceeding to enforce any right under subd. 1.

3.  Refuse to hire an applicant for employment because the 
applicant refused to disclose access information for, grant access 
to, or allow observation of the applicant[s personal Internet 
account.

(b)  Paragraph (a) does not prohibit an employer from doing 
any of the following:

1.  Requesting or requiring an employee to disclose access in-
formation to the employer in order for the employer to gain access 
to or operate an electronic communications device supplied or 
paid for in whole or in part by the employer or in order for the em-
ployer to gain access to an account or service provided by the em-
ployer, obtained by virtue of the employee[s employment rela-
tionship with the employer, or used for the employer[s business 
purposes.

2.  Discharging or disciplining an employee for transferring 
the employer[s proprietary or confidential information or finan-
cial data to the employee[s personal Internet account without the 
employer[s authorization.

3.  Subject to this subdivision, conducting an investigation or 
requiring an employee to cooperate in an investigation of any al-
leged unauthorized transfer of the employer[s proprietary or con-
fidential information or financial data to the employee[s personal 
Internet account, if the employer has reasonable cause to believe 
that such a transfer has occurred, or of any other alleged employ-
ment-related misconduct, violation of the law, or violation of the 
employer[s work rules as specified in an employee handbook, if 
the employer has reasonable cause to believe that activity on the 
employee[s personal Internet account relating to that misconduct 
or violation has occurred.  In conducting an investigation or re-
quiring an employee to cooperate in an investigation under this 
subdivision, an employer may require an employee to grant ac-
cess to or allow observation of the employee[s personal Internet 
account, but may not require the employee to disclose access in-
formation for that account.

4.  Restricting or prohibiting an employee[s access to certain 
Internet sites while using an electronic communications device 
supplied or paid for in whole or in part by the employer or while 
using the employer[s network or other resources.

5.  Complying with a duty to screen applicants for employ-
ment prior to hiring or a duty to monitor or retain employee com-
munications that is established under state or federal laws, rules, 
or regulations or the rules of a self-regulatory organization, as de-
fined in 15 USC 78c (a) (26).

6.  Viewing, accessing, or using information about an em-
ployee or applicant for employment that can be obtained without 
access information or that is available in the public domain.

7.  Requesting or requiring an employee to disclose the em-
ployee[s personal electronic mail address.

(c)  Paragraph (a) does not apply to a personal Internet account 
or an electronic communications device of an employee engaged 
in providing financial services who uses the account or device to 
conduct the business of an employer that is subject to the content, 
supervision, and retention requirements imposed by federal secu-
rities laws and regulations or by the rules of a self-regulatory or-
ganization, as defined in 15 USC 78c (a) (26).

(d)  An employer that inadvertently obtains access information 

for an employee[s personal Internet account through the use of an 
electronic device or program that monitors the employer[s net-
work or through an electronic communications device supplied or 
paid for in whole or in part by the employer is not liable under 
par. (a) for possessing that access information so long as the em-
ployer does not use that access information to access the em-
ployee[s personal Internet account.

(3) RESTRICTIONS ON EDUCATIONAL INSTITUTION ACCESS TO 
PERSONAL INTERNET ACCOUNTS.  (a)  Except as provided in par. 
(b), no educational institution may do any of the following:

1.  Request or require a student or prospective student, as a 
condition of admission or enrollment, to disclose access informa-
tion for the personal Internet account of the student or prospec-
tive student or to otherwise grant access to or allow observation 
of that account.

2.  Expel, suspend, discipline, or otherwise penalize any stu-
dent for exercising the right under subd. 1. to refuse to disclose 
access information for, grant access to, or allow observation of 
the student[s personal Internet account, opposing a practice pro-
hibited under subd. 1., filing a complaint or attempting to enforce 
any right under subd. 1., or testifying or assisting in any action or 
proceeding to enforce any right under subd. 1.

3.  Refuse to admit a prospective student because the prospec-
tive student refused to disclose access information for, grant ac-
cess to, or allow observation of the prospective student[s personal 
Internet account.

(b)  Paragraph (a) does not prohibit an educational institution 
from doing any of the following:

1.  Requesting or requiring a student to disclose access infor-
mation to the educational institution in order for the institution to 
gain access to or operate an electronic communications device 
supplied or paid for in whole or in part by the institution or in or-
der for the educational institution to gain access to an account or 
service provided by the institution, obtained by virtue of the stu-
dent[s admission to the educational institution, or used for educa-
tional purposes.

2.  Viewing, accessing, or using information about a student 
or prospective student that can be obtained without access infor-
mation or that is available in the public domain.

(4) RESTRICTIONS ON LANDLORD ACCESS TO PERSONAL IN-
TERNET ACCOUNTS.  (a)  Except as provided in par. (b), no land-
lord may do any of the following:

1.  Request or require a tenant or prospective tenant, as a con-
dition of tenancy, to disclose access information for the personal 
Internet account of the tenant or prospective tenant or to other-
wise grant access to or allow observation of that account.

2.  Discriminate in a manner described in s. 106.50 (2) 
against a tenant or prospective tenant for exercising the right un-
der subd. 1. to refuse to disclose access information for, grant ac-
cess to, or allow observation of the personal Internet account of 
the tenant or prospective tenant, opposing a practice prohibited 
under subd. 1., filing a complaint or attempting to enforce any 
right under subd. 1., or testifying or assisting in any action or pro-
ceeding to enforce any right under subd. 1.

(b)  Paragraph (a) does not prohibit a landlord from viewing, 
accessing, or using information about a tenant or prospective ten-
ant that can be obtained without access information or that is 
available in the public domain.

(5) NO DUTY TO MONITOR.  (a)  Nothing in this section creates 
a duty for an employer, educational institution, or landlord to 
search or monitor the activity of any personal Internet account.

(b)  An employer, educational institution, or landlord is not li-
able under this section for any failure to request or require that an 
employee, applicant for employment, student, prospective stu-
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dent, tenant, or prospective tenant grant access to, allow observa-
tion of, or disclose information that allows access to or observa-
tion of a personal Internet account of the employee, applicant for 
employment, student, prospective student, tenant, or prospective 
tenant.

(6) ENFORCEMENT.  (a)  Any person who violates sub. (2) (a), 
(3) (a), or (4) (a) may be required to forfeit not more than $1,000.

(b)  An employee who is discharged or otherwise discrimi-
nated against in violation of sub. (2) (a) 2., an applicant for em-
ployment who is not hired in violation of sub. (2) (a) 3., a student 
who is expelled, suspended, disciplined, or otherwise penalized 
in violation of sub. (3) (a) 2., or a prospective student who is not 
admitted in violation of sub. (3) (a) 3., may file a complaint with 
the department of workforce development, and that department 
shall process the complaint in the same manner as employment 
discrimination complaints are processed under s. 111.39.  If the 
department of workforce development finds that a violation of 
sub. (2) (a) 2. or 3. or (3) (a) 2. or 3. has been committed, that de-
partment may order the employer or educational institution to 
take such action authorized under s. 111.39 as will remedy the vi-
olation.  Section 111.322 (2m) applies to a discharge or other dis-
criminatory act arising in connection with any proceeding under 
this paragraph.

(c)  A tenant or prospective tenant who is discriminated 
against in violation of sub. (4) (a) 2. may file a complaint with the 
department of workforce development, and that department shall 
process the complaint in the same manner as housing discrimina-
tion complaints are processed under s. 106.50.  If the department 
of workforce development finds that a violation of sub. (4) (a) 2. 
has been committed, that department may order the landlord to 
take such action authorized under s. 106.50 as will remedy the 
violation.

History:  2013 a. 208; 2017 a. 59.
Social Media:  Locking the Door to Private Information.  Dill.  Wis. Law. 

July/Aug. 2014.

995.60 Use of surveillance devices in connection 
with real estate sales.  (1) DEFINITIONS.  In this section:

(a)  XReal estateY means land and the improvements to the 
land.

(b)  XRecordY means to take a photograph, to make a motion 
picture, videotape, audiotape, recording, or other visual or audio 
representation, or to record or store in any medium data that rep-
resents a visual image or sound recording.

(c)  XRepresentationY means a photograph, exposed film, mo-
tion picture, videotape, audiotape, recording, other visual or au-
dio representation, or data that represents a visual image or audio 
recording.

(d)  XSurveillance deviceY means a camera, audio or video 
recorder, or any other device that may be used to observe, record, 
or transfer sounds or images.

(2) USE OF SURVEILLANCE DEVICES.  Except as provided un-
der sub. (3), an owner of real estate may use a surveillance device 
in or on the real estate to observe or record an individual who is 
present in or on the real estate for a private showing, open house, 

or other viewing of the real estate in connection with the owner[s 
attempt to sell the real estate.

(3) PROHIBITED USES.  (a)  An owner of real estate may not 
use a surveillance device under sub. (2) in a bathroom or 
washroom.

(b)  1.  Except as provided under subd. 2., an owner of real es-
tate may not copy, sell, rent, broadcast, post, publish, distribute, 
disclose, transfer, or otherwise share a representation of an indi-
vidual recorded with a surveillance device under sub. (2).

2.  An owner of real estate may provide a representation of an 
individual recorded with a surveillance device under sub. (2) pur-
suant to a court order or to the request of a law enforcement offi-
cer who is investigating possible criminal conduct.

(4) INTERPRETATION.  (a)  The use of a surveillance device by 
an owner of real estate in or on the real estate under this section 
does not constitute installing a surveillance device in a private 
place for purposes of s. 942.08 (2) (a).

(b)  An owner of real estate that records a representation of an 
individual with a surveillance device under this section does not 
capture a representation of the individual under circumstances in 
which the individual has a reasonable expectation of privacy for 
purposes of s. 942.09 (2) (am) 1.

(5) ENFORCEMENT.  An individual who violates sub. (3) (b) 1. 
may be required to forfeit not more than $500.

History:  2019 a. 72.

995.67 Domestic abuse services; prohibited disclo-
sures.  (1) In this section:

(a)  XDomestic abuseY has the meaning given in s. 49.165 (1) 
(a).

(b)  XDomestic abuse services organizationY means a non-
profit organization or a public agency that provides any of the fol-
lowing services for victims of domestic abuse:

1.  Shelter facilities or private home shelter care.
2.  Advocacy and counseling.
3.  A 24-hour telephone service.

(c)  XService recipientY means any person who receives or has 
received domestic abuse services from a domestic abuse services 
organization.

(2) (a)  No employee or agent of a domestic abuse services or-
ganization who provides domestic abuse services to a service re-
cipient may intentionally disclose to any person the location of 
any of the following persons without the informed, written con-
sent of the service recipient:

1.  The service recipient.
2.  Any minor child of the service recipient.
3.  Any minor child in the care or custody of the service 

recipient.
4.  Any minor child who accompanies the service recipient 

when the service recipient receives domestic abuse services.
(b)  Any person who violates this subsection may be fined not 

more than $500 or imprisoned for not more than 30 days or both.
History:  1991 a. 228; 2005 a. 155 s. 61; Stats. 2005 s. 995.67; 2007 a. 20.
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