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Appeal No.   03-2323-CR  Cir. Ct. No.  01CF000337 

STATE OF WISCONSIN  IN COURT OF APPEALS 

  

  
  

STATE OF WISCONSIN,  

 

  PLAINTIFF-RESPONDENT, 

 

              V. 

 

RICHARD A. DEVORE,  

 

  DEFENDANT-APPELLANT. 

 

  

 

 APPEAL from an order of the circuit court for Marathon County:  

GREGORY E. GRAU, Judge.  Affirmed.   

 Before Cane, C.J., Hoover, P.J., and Peterson, J.  

¶1 HOOVER, P.J.   Richard Devore appeals an order denying his 

motion to be transferred to Minnesota under the Interstate Compact on Mental 



No.  03-2323-CR 

 

2 

Health, WIS. STAT. § 51.75.
1
  He contends the circuit court erred when it 

concluded that, as a matter of law, § 51.75 did not apply to individuals found not 

guilty by reason of mental disease or defect (NGI) in accord with WIS. STAT. 

§ 971.17.  We conclude that the circuit court correctly determined § 51.75 was 

inapplicable to NGI defendants like Devore and affirm the order. 

Background 

¶2 On June 18, 2001, Devore was charged with burglary, two counts of 

theft, and bail jumping.  The burglary was a Class C felony, and the remaining 

counts were Class A misdemeanors.  On June 27, Devore pled not guilty by reason 

of mental disease or defect, and the court ordered mental evaluations. 

¶3 Following the evaluations, the State and the defense stipulated that 

Devore was not guilty by reason of his mental state.  In January 2003, the court 

found him not guilty by reason of mental disease or defect and ordered the state 

Department of Health and Family Services to prepare a conditional release plan.  

On February 27, 2003, the court approved the plan.  On February 28, Devore filed 

his motion to be transferred to Minnesota where he had previously lived and 

received mental health treatment.  The court denied the motion, concluding that 

the Compact on which Devore relied applied only to WIS. STAT. ch. 51 patients, 

not WIS. STAT. § 971.17 defendants.  Devore appeals. 

                                                 
1
  All references to the Wisconsin Statutes are to the 2001-02 version unless otherwise 

noted. 
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Discussion 

¶4 The sole question on appeal is whether the Interstate Compact on 

Mental Health, WIS. STAT. § 51.75, applies to criminals committed under WIS. 

STAT. § 971.17.  This presents a question of statutory interpretation, which we 

review de novo.  Hutson v. Personnel Comm'n, 2003 WI 97, ¶31, 263 Wis. 2d 

612, 665 N.W.2d 212.  The goal of statutory interpretation is to discern and 

effectuate legislative intent.  County of Jefferson v. Renz, 231 Wis. 2d 293, 301, 

603 N.W.2d 541 (1999).  We look first to the statute’s plain language.  Id.  If the 

language is plain and unambiguous, we need not look beyond it to determine its 

meaning.  City of Muskego v. Godec, 167 Wis. 2d 536, 545, 482 N.W.2d 79 

(1992).  If the statute is ambiguous or unclear, we may look to the legislative 

history and other extrinsic evidence to discern the legislative intent.  Renz, 231 

Wis. 2d at 302.  A statute is ambiguous if reasonable persons could disagree as to 

its meaning.  State v. Williquette, 129 Wis. 2d 239, 248, 385 N.W.2d 145 (1986). 

¶5 Devore contends that WIS. STAT. § 51.75 is broadly worded so as to 

include all mentally ill persons, including himself.  The State argues that Devore’s 

interpretation is only one possible reading.  It argues another reasonable 

interpretation is that because of its placement within ch. 51, the Mental Health 

Act, the Compact applies only to those individuals civilly committed under that 

chapter and not to NGI criminal defendants.  We agree with the State that both 

interpretations are reasonable and, thus, we turn to extrinsic evidence to discern 

legislative intent.  We conclude that the State’s alternate interpretation, that 

§ 51.75 applies only to civilly committed individuals, is correct. 

¶6 Devore directs us to WIS. STAT. § 51.75(4)(a), which states: 

“Whenever … it is determined that the patient should receive aftercare or 
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supervision, such care or supervision may be provided in a receiving state.”  In 

§ 51.75(2)(a), one definition of “Aftercare” is “conditional release,” and 

§ 51.75(14) states that the Compact should be liberally construed to effectuate its 

purpose.  Devore points out that he is on conditional release and should therefore 

be allowed to transfer to Minnesota.   

¶7 However, the Compact does not define “conditional release.”  

Whatever it means, however, we conclude that it cannot mean conditional release 

of an NGI defendant because when the Compact was enacted, neither WIS. STAT. 

§ 971.17 nor conditional release for NGI defendants existed.  

¶8 When the Compact was enacted, WIS. STAT. § 957.11(3) (1965) 

provided: 

If found not guilty because insane … or feeble-minded, the 
defendant shall be committed to the central state hospital or 
to an institution designated by the state department of 
public welfare, there to be detained until discharged in 
accordance with law.  (Emphasis added.) 

Thus, despite Devore’s argument to the contrary, NGI individuals would meet one 

of only two classifications:  committed to the state or fully released from its 

custody.  There was no “conditional” release option.   

¶9 The Compact’s article IX, WIS. STAT. § 51.75(9)(a), provides that 

the Compact does not apply to a person “whose institutionalization is due to the 

commission of an offense for which, in the absence of mental illness or mental 

deficiency, said person would be subject to incarceration in a penal or correctional 

institution.”  As such, the Compact never applied to NGI individuals because they 

would have either been committed for “an offense for which … [they] would be 

subject to incarceration,” or they would have been released from treatment and the 
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Compact would naturally cease to apply.  It is therefore reasonable to conclude 

that, absent language to the contrary, the legislature intended to maintain this 

status quo where § 51.75 does not apply to NGI defendants.   

¶10 As far as the liberal construction requirement of WIS. STAT. 

§ 51.75(14) is concerned, WIS. STAT. § 971.17’s main objective is protecting the 

public, not providing treatment to alleviate a defendant’s mental illness.  See Rolo 

v. Goers, 174 Wis. 2d 709, 722, 497 N.W.2d 724 (1993); WIS. ADMIN. CODE 

§ HFS 98.01.  By contrast, the purpose of § 51.75 is “proper and expeditious 

treatment of the mentally ill.”  WIS. STAT. § 51.75(1).  Thus, liberal construction 

of § 51.75 to include NGI defendants on conditional release does nothing to 

further the objectives of either statute. 

¶11 Additionally, we note that the Department of Health and Family 

Services, to which WIS. STAT. § 971.17 defendants are committed, see WIS. STAT. 

§ 971.17(3)(e) and WIS. ADMIN. CODE § HFS 98.02(1), has an administrative rule 

prohibiting those defendants on conditional release from leaving the state.  

WISCONSIN ADMIN. CODE § HFS 98.04(3)(k) states that such a client: 

May not live, work, travel or be trained or educated in 
another state, because persons committed to the department 
under s. 971.17 or 980.06, Stats., are not covered by the 
interstate Compact under s. 304.13, Stats., or by s. 304.135, 
Stats. …. 

WISCONSIN STAT. §§ 304.13 and 304.135 contains interstate Compacts on 

parolees and individuals on extended supervision.  Devore argues that this rule is 

inapplicable because he is neither a parolee nor an individual on extended 

supervision.     
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¶12 However, we view the latter half of the rule as an explanatory 

phrase, not a mandate.  It merely explains why individuals committed under WIS. 

STAT. §§  971.17 and 980.06 are not permitted the same considerations as parolees 

or individuals on extended supervision.  In addition, the travel prohibition is 

essentially a policy determination.  Where legal questions are intertwined with 

policy decisions, we should defer to the agency responsible for determining 

policy.  Sauk County v. WERC, 165 Wis. 2d 406, 413, 477 N.W.2d 267 (1991). 

 By the Court.—Order affirmed. 
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