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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Pat r i c i a D.  McMahon,  Judge.   Modified and, as modified, 

affirmed.   Rights declared.     

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1  I t  concer ns t he af t er mat h 
                                                 

1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.    
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of  al l egedl y excessi ve conduct  at  a pol i ce r ai d i n Mi l waukee i n 

Sept ember  2002.  

¶2 Wi sconsi n St at .  § 62. 50( 19)  aut hor i zes an aggr i eved 

per son t o f i l e a compl ai nt  agai nst  a member  of  t he f i r e or  

pol i ce depar t ment  ( member )  [ i n a c i t y of  t he " 1st  c l ass" ]  

al l egi ng conduct  suf f i c i ent  t o war r ant  r emoval  of  t he member .   

Wi sconsi n St at .  § 62. 50( 19)  pr ovi des:  

Char ges by Aggr i eved Per son.   I n cases wher e dul y 
ver i f i ed char ges ar e f i l ed by any aggr i eved per son 
wi t h t he boar d of  f i r e and pol i ce commi ssi oner s,  
set t i ng f or t h suf f i c i ent  cause f or  t he r emoval  of  any 
member  of  ei t her  of  t he depar t ment s,  i ncl udi ng t he 
chi ef s or  t hei r  assi st ant s,  t he boar d or  chi ef  may 
suspend such member  or  of f i cer  pendi ng di sposi t i on of  
such char ges.   The boar d shal l  cause not i ce of  t he 
f i l i ng of  t he char ges wi t h a copy t o be ser ved upon 
t he accused and shal l  set  a dat e f or  t he t r i al  and 
i nvest i gat i on of  t he char ges,  f ol l owi ng t he pr ocedur e 
under  t hi s sect i on.   The boar d shal l  deci de by a 
maj or i t y vot e and subj ect  t o t he j ust  cause st andar d 
descr i bed i n sub.  ( 17) ( b)  whet her  t he char ges ar e 
sust ai ned.   I f  sust ai ned,  t he boar d shal l  i mmedi at el y  
det er mi ne whet her  t he good of  t he ser vi ce r equi r es 
t hat  t he accused be r emoved,  suspended f r om of f i ce 
wi t hout  pay f or  a per i od not  exceedi ng 60 days or  
r educed i n r ank.   I f  t he char ges ar e not  sust ai ned,  
t he accused shal l  be i mmedi at el y r ei nst at ed wi t hout  
pr ej udi ce.   The secr et ar y of  t he boar d shal l  make t he 
deci s i on publ i c.    

Wi s.  St at .  § 62. 50( 19) .    

 ¶3 The Mi l waukee Fi r e and Pol i ce Commi ssi on ( FPC)  Boar d 

pr omul gat ed Rul e XVI I  t o i mpl ement  t he c i t i zen compl ai nt  

pr oceedi ngs i n Wi s.  St at .  § 62. 50( 19)  f or  compl ai nt s i n t he Ci t y  

of  Mi l waukee ( t he Ci t y) . 2 
                                                 

2 The f ul l  t ext  of  Rul e XVI I  i s  r epr i nt ed i n t he Appendi x 
at t ached her et o.  
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¶4 Jose Cast aneda ( Cast aneda)  f i l ed a compl ai nt  seeki ng 

decl ar at or y j udgment  t hat  Rul e XVI I  i s  i nval i d and unl awf ul .   

Cast aneda ar gues not  onl y t hat  Rul e XVI I  i s  i nval i d but  al so 

t hat  t he FPC Boar d has no aut hor i t y t o pr omul gat e any r ul e 

gover ni ng ci t i zen compl ai nt  pr oceedi ngs under  subsect i on ( 19)  of  

Wi s.  St at .  § 62. 50.    

¶5 We concl ude t hat  t he FPC Boar d has expr ess and i mpl i ed 

aut hor i t y t o pr omul gat e a r ul e i mpl ement i ng 

Wi s.  St at .  § 62. 50( 19)  per t ai ni ng t o compl ai nt s by aggr i eved 

per sons agai nst  a member .   However ,  we concl ude t hat  t he FPC 

Boar d exceeded i t s aut hor i t y i n adopt i ng Rul e XVI I  because at  

l east  f our  pr ov i s i ons of  t he r ul e cont r avene t he l anguage or  

i nt ent  of  Wi s.  St at .  § 62. 50( 19) .   Ther ef or e,  we modi f y and,  as 

modi f i ed,  af f i r m t he j udgment  of  t he c i r cui t  cour t  decl ar i ng 

Rul e XVI I  i nval i d i n i t s ent i r et y.  

FACTS AND PROCEDURAL HI STORY 

¶6 Thi s act i on ar ose f r om a pol i ce r ai d at  El  Rey gr ocer y 

st or e and t or t i l l a f act or y on Sept ember  18,  2002.   Member s of  

t he Mi l waukee Pol i ce Depar t ment  wer e execut i ng a sear ch war r ant  

t o i nvest i gat e t he sal e of  pr escr i pt i on dr ugs.   On November  7,  

2002,  Cast aneda and 24 ot her  compl ai nant s f i l ed a j oi nt  

compl ai nt  wi t h t he FPC pur suant  t o Wi s.  St at .  § 62. 50( 19)  

concer ni ng t hi s pol i ce r ai d.    

¶7 Accor di ng t o t he al l egat i ons i n t he j oi nt  compl ai nt ,  

t he pol i ce of f i cer s exceeded t he scope of  t hei r  sear ch war r ant ,  

whi ch was t o sear ch El  Rey gr ocer y st or e and t or t i l l a f act or y 

f or  pr escr i pt i on dr ugs,  and i nst ead per f or med an over br oad 
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sear ch f or  nonpr escr i pt i on dr ugs,  i ncl udi ng nar cot i cs and ot her  

cont r ol l ed subst ances.   The j oi nt  compl ai nt  al so al l eged t hat  

t he pol i ce of f i cer s engaged i n excessi ve f or ce and vi ol ence 

agai nst  i nnocent  empl oyees and cust omer s by doi ng t he f ol l owi ng:  

a.  Ent er i ng t he pr emi ses scr eami ng and shout i ng 
i n Engl i sh onl y,  and manhandl i ng and 
f r i ght eni ng peopl e who di dn' t  under st and 
t hei r  or der s;  

b.  Ent er i ng t he pr emi ses wi t h t hei r  pol i ce 
i dent i t i es hi dden,  so t hat  empl oyees and 
cust omer s coul d not  det er mi ne whet her  t hey 
wer e i n f act  l aw enf or cement  of f i c i al s;  

c.  Ent er i ng t he pr emi ses wi t h guns dr awn,  
i ncl udi ng handguns,  shot guns,  and 
semi aut omat i c r i f l es,  and poi nt i ng and 
wavi ng t hem at  per sons;  

d.  Poi nt i ng guns di r ect l y i n t he f aces of  
per sons;  

e.  Jabbi ng guns har d i nt o t he bodi es of  
empl oyees;  

f .  For ci ng pr egnant  women t o l i e on t hei r  
st omachs,  t hen j er k i ng t hem har d t o t hei r  
f eet ;  

g.  Pushi ng or  ot her wi se f or ci ng empl oyees at  
t he t or t i l l a f act or y t o l i e on t he gr ound;  

h.  I n v i ol at i on of  MPD Pol i cy 3/ 360. 15( f ) ,  
br i ngi ng i n l ar ge and f r i ght eni ng pol i ce 
dogs t o t he gener al  ar ea wher e empl oyees 
wer e her ded t oget her  i n c l ose conf i nement .  

¶8 The j oi nt  compl ai nt  al so al l eged t hat  t he pol i ce 

of f i cer s " i mpr oper l y and unr easonabl y det ai ned and i mpr i soned 

empl oyees and ot her  per sons"  by doi ng t he f ol l owi ng:  

a.  I n v i ol at i on of  Pol i ce Depar t ment  Rul es 
3/ 730. 00,  3/ 730. 05 and 3/ 730. 15,  handcuf f i ng 
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al l  t he empl oyees at  t he t or t i l l a f act or y 
f or  one or  mor e hour s;  

b.  I n v i ol at i on of  Pol i ce Depar t ment  Rul es 
3/ 730. 00,  3/ 730. 05 and 3/ 730. 15,  handcuf f i ng 
pr egnant  women;  

c.  Bl ocki ng al l  exi t s so t hat  no empl oyees 
coul d l eave of  t hei r  own f r ee wi l l ;  

d.  For bi ddi ng empl oyees and ot her  per sons 
l awf ul l y pr esent  t o speak or  t o depar t  t he 
pr emi ses;  

e.  At  t he gr ocer y st or e,  or der i ng empl oyees t o 
r ai se t hei r  hand t o r equest  somet hi ng t o 
dr i nk or  t o go t o t he bat hr oom,  and 
accompanyi ng empl oyees t o t he bat hr oom;  

f .  Det ai ni ng empl oyees and ot her  per sons f or  
hour s;  

g.  At  t he gr ocer y st or e,  f or c i ng empl oyees and 
ot her  per sons t o st and wi t h t hei r  hands 
above t hei r  heads f or  ext ended per i ods of  
t i me.    

¶9 The compl ai nant s r equest ed t hat  t he FPC i nvest i gat e 

t he act i ons of  al l  t he pol i ce of f i cer s i nvol ved i n t he r ai d,  

i ncl udi ng t he chi ef  of  pol i ce;  i nvest i gat e whet her  t he pol i ce 

depar t ment  member s f i l ed al l  necessar y r epor t s of  t he i nci dent ,  

i ncl udi ng r epor t s of  when f i r ear ms ar e poi nt ed at  per sons;  hol d 

a hear i ng t o t ake evi dence;  i mpose appr opr i at e di sci pl i ne,  

i ncl udi ng suspensi on or  t er mi nat i on,  on al l  of f i cer s i nvol ved;  

conduct  a pol i cy r evi ew of  t he Mi l waukee Pol i ce Depar t ment  

sear ch war r ant  execut i on pol i cy  and pr ocedur e;  and or der  t he 

Mi l waukee Pol i ce Depar t ment  t o i ssue a publ i c apol ogy t o t he El  

Rey empl oyees and cust omer s and t o t he sout hsi de communi t y.   
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¶10 The j oi nt  compl ai nt  was accompani ed by 25 i ndi vi dual  

compl ai nt s on pr escr i bed FPC f or ms.   The compl et ed f or ms wer e 

near l y i dent i cal  and mer el y r ef er enced t he j oi nt  compl ai nt  when 

descr i bi ng t he al l eged mi sconduct .   Under  t he por t i on of  t he 

compl ai nt  t hat  asked f or  f act s suppor t i ng t he al l eged 

mi sconduct ,  each compl ai nt  i ncl uded t he f ol l owi ng:   " The al l eged 

mi sconduct  i s set  f or t h i n t he at t ached j oi nt  compl ai nt .   I  

ver i f y t hat  t hose act s and i nci dent s whi ch I  obser ved ar e t r ue.   

I  am not  ver i f y i ng t hat  act s or  i nci dent s whi ch I  di d not  

obser ve ar e t r ue. "  

¶11 The j oi nt  compl ai nt  di d not  i dent i f y any of  t he pol i ce 

of f i cer s i nvol ved i n t he pol i ce r ai d.   The i nabi l i t y  t o i dent i f y 

any of  t he pol i ce of f i cer s was al l egedl y t he r esul t  of  t he 

pol i ce of f i cer s '  del i ber at e conceal ment  of  t hei r  i dent i t i es 

dur i ng t he r ai d.   I n r esponse t o t he l ack of  i dent i f i cat i on i n 

t he j oi nt  compl ai nt ,  t he FPC r equest ed and r ecei ved i n December  

2002 f r om t he Mi l waukee Pol i ce Depar t ment  a l i s t  of  al l  pol i ce 

per sonnel  who wer e pr esent  dur i ng t he execut i on of  t he sear ch 

war r ant .  

¶12 I n Januar y 2003 t he FPC al so r equest ed an addi t i onal  

i ndi v i dual  compl ai nt  f r om each compl ai nant  i n or der  t o i dent i f y 

t he speci f i c  r ul e v i ol at i ons t hat  r el at ed t o each accused.   

¶13 Fr om mi d- Febr uar y t o mi d- June 2003,  upon r ecei pt  of  

t he i ndi v i dual  compl ai nt s,  t he FPC was abl e t o i dent i f y onl y t wo 

possi bl e r ul e v i ol at i ons and was not  abl e t o l i nk any of  t he 

mi sconduct  al l eged i n t he speci f i c  i ndi v i dual  compl ai nt s t o any 

of  t he 21 of f i cer s i nvol ved i n t he r ai d.   I n August  2003 sever al  
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member s of  t he FPC conf er r ed and concl uded t hat ,  due t o t he 

i nabi l i t y  t o i dent i f y t he accused pol i ce of f i cer s,  t he onl y 

al t er nat i ve avai l abl e woul d be t o f or war d t he compl ai nt s t o t he 

chi ef  of  pol i ce.  

¶14 On Sept ember  30,  2003,  Cast aneda commenced an act i on 

i n Mi l waukee Count y Ci r cui t  Cour t  f or  a wr i t  of  mandamus 

di r ect i ng t he FPC t o set  a dat e f or  t he t r i al  and i nvest i gat i on 

of  t he char ges i n Cast aneda' s j oi nt  compl ai nt .   The act i on named 

t he Chai r man,  Vi ce Chai r ,  and member s of  t he FPC ( Boar d) ,  as 

wel l  as t he Execut i ve Di r ect or ,  as def endant s.   Two days l at er ,  

on Oct ober  2,  2003,  t he FPC Boar d addr essed t he j oi nt  compl ai nt  

at  a meet i ng.   The Boar d hear d f r om i t s Commi t t ee on Rul es and 

Compl ai nt s ( Commi t t ee) ,  whi ch pr esent ed t hr ee possi bl e opt i ons.    

¶15 Fi r st ,  t he Commi t t ee st at ed i t  " coul d r ecommend t hat  

t he Boar d r ef er  mat t er s f or  conci l i at i on,  pr et r i al  and t r i al ,  

but  [ i t  di d]  not  bel i eve t hat  t hi s [ was]  appr opr i at e gi ven t he 

f act  t hat  none of  t he compl ai nt s i dent i f y speci f i c  act s of  

al l eged mi sconduct  by speci f i c  depar t ment  member s. "    

¶16 Second,  t he Boar d coul d " di smi ss each of  t he 

compl ai nt s f or  l ack of  pr osecut or i al  mer i t "  on t he t heor y t hat  

" [ i ] f  a compl ai nant  i s unabl e t o i dent i f y t he i ndi v i dual  who may 

have commi t t ed an act  of  mi sconduct ,  t her e i s l i t t l e l i kel i hood 

of  t hat  compl ai nant  bei ng abl e t o pr ove t hat  a speci f i c  

depar t ment  member  i n f act  commi t t ed mi sconduct . "   However ,  t he 

Commi t t ee di d not  r ecommend t hi s opt i on because i f  t he Boar d 

di smi ssed t he compl ai nt s,  i t  " woul d be doi ng not hi ng mor e t han 

' sweepi ng t he mat t er  under  t he r ug. ' "    
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¶17 Thi r d,  t he Commi t t ee r ecommended t hat  t he Boar d r ef er  

t he compl ai nt s t o t he chi ef  of  pol i ce " wi t h a f i r m 

r ecommendat i on f r om t he Boar d t hat  each compl ai nt  be f ul l y 

i nvest i gat ed and appr opr i at e act i on t aken. "   The Commi t t ee not ed 

t hat  t he " Chi ef  has r eassur ed t hi s Boar d and t hi s communi t y on 

numer ous occasi ons t hat  any and al l  al l egat i ons of  mi sconduct  

whi ch ar e br ought  t o hi s at t ent i on wi l l  be f ul l y  i nvest i gat ed 

and act ed upon i n an appr opr i at e manner .   We t ake t he Chi ef  at  

hi s wor d i n t hi s r egar d,  and t r ust  t hat  he wi l l  do hi s best  t o 

see t hat  j ust i ce i s done as concer ns compl ai nant s and depar t ment  

member s al i ke. "   

¶18 The Boar d accept ed t he Commi t t ee' s r ecommendat i ons,  

and,  on t he f ol l owi ng day,  t he Boar d f or war ded " 24 compl ai nt s"  

t o t hen Mi l waukee Chi ef  of  Pol i ce Ar t hur  Jones ( Chi ef  Jones) .   

I n a l et t er  t o Chi ef  Jones,  t he FPC Execut i ve Di r ect or ,  Davi d L.  

Hear d ( Hear d) ,  expl ai ned t hat  t he compl ai nt s " al l ege numer ous 

and of t en br oad al l egat i ons of  mi sconduct ,  but  do not  i dent i f y 

speci f i c  depar t ment  member s who ar e al l eged t o have commi t t ed 

any such act ( s)  of  mi sconduct . "   Hear d expl ai ned t hat  t he FPC 

" di d not  t ake pr ovi s i onal  j ur i sdi ct i on over  t hese mat t er s and 

have r ef er r ed t hem t o [ Chi ef  Jones]  f or  a f ul l  i nvest i gat i on and 

appr opr i at e di sposi t i on. "  

¶19 Fol l owi ng t hi s r ef er r al  t o Chi ef  Jones,  on Oct ober  7,  

2003,  Cast aneda f i l ed an amended compl ai nt  seeki ng decl ar at or y  

j udgment  t hat  Rul e XVI I  i s  i nval i d and unl awf ul .   Speci f i cal l y,  

Cast aneda asked t he ci r cui t  cour t  t o decl ar e t hat  " FPC Rul e XVI I  

Ci t i zen Compl ai nt  Pr ocedur e i s i nval i d because i t  i s  
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i nconsi st ent  wi t h Wi s.  St at [ ] .  § 62. 50 and because t he FPC had 

no aut hor i t y under  Wi s.  St at [ ] .  § 62. 50 t o pr omul gat e sai d 

r ul e. "   Cast aneda al so asked t he ci r cui t  cour t  t o decl ar e t hat  

t he Mi l waukee Pol i ce and Fi r e Depar t ment  pol i cy and pr act i ce 

t hat  per mi t t ed pol i ce of f i cer s t o hi de t hei r  i dent i t i es was 

i nval i d.  

¶20 On November  26,  2003,  t he c i r cui t  cour t  or der ed t he 

FPC t o di r ect  t he new Chi ef  of  Pol i ce,  Nannet t e Heger t y ( Chi ef  

Heger t y) ,  t o expedi t e t he i nt er nal  i nvest i gat i on concer ni ng t he 

ci t i zen compl ai nt s.   On December  16,  2003,  Chi ef  Heger t y  

concl uded her  i nvest i gat i on,  and her  r epor t  t o t he FPC was 

f or war ded t o t he c i r cui t  cour t .   I n her  r epor t ,  Chi ef  Heger t y 

acknowl edged t hat  t he El  Rey sear ch war r ant s wer e execut ed i n a 

manner  s i mi l ar  t o pr ocedur e r out i nel y per f or med at  dr ug house 

r ai ds and ot her  hi gh- r i sk oper at i ons.   Chi ef  Heger t y r epor t ed 

t hat  she was i nst i t ut i ng some changes " i n an ef f or t  t o ensur e 

t hat  t hi s unf or t unat e sequence of  event s does not  r e- occur  i n 

t he f ut ur e. "   One of  t he changes was t hat  al l  per sonnel  i nvol ved 

i n t he execut i on of  a sear ch war r ant  woul d be i dent i f i abl e at  

al l  t i mes,  r egar dl ess of  an oper at i on' s degr ee of  r i sk.   

Speci f i cal l y,  t he change woul d r equi r e t hat  " Tact i cal  

Enf or cement  Uni t  Of f i cer s,  even when out f i t t ed i n f ul l  t act i cal  

gear ,  .  .  .  have i ndi v i dual  i dent i f i cat i on c l ear l y v i s i bl e on 

t hei r  out er most  gar ment ( s) . "   I n her  r epor t ,  Chi ef  Heger t y al so 

suggest ed t hat  al l  t he aggr i eved par t i es meet  wi t h her  and 

r epr esent at i ves of  t he FPC t o " engage i n honest  and open 

communi cat i on"  and t o successf ul l y r esol ve t he compl ai nt .  
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¶21 The ci r cui t  cour t  was i mpr essed by Chi ef  Heger t y ' s 

r epor t  and or der ed t he par t i es t o " have a pr oduct i ve meet i ng as 

r ef er enced i n Chi ef  Heger t y ' s l et t er . "   The par t i es wer e abl e t o 

set t l e t he mandamus cl ai m and t he " conceal ed i dent i t y"  

decl ar at or y j udgment  c l ai m,  and t he cour t  di smi ssed t hose cl ai ms 

wi t hout  pr ej udi ce on December  7,  2004.  

¶22 However ,  t he par t i es di d not  set t l e t he decl ar at or y 

j udgment  c l ai m concer ni ng t he val i di t y of  Rul e XVI I .   I n May t he 

ci r cui t  cour t  conduct ed a hear i ng.   On Jul y 15,  2004,  t he cour t  

i ssued a decl ar at or y j udgment  decl ar i ng Rul e XVI I  i nval i d as not  

aut hor i zed by and cont r ar y t o Wi s.  St at .  § 62. 50.   The ci r cui t  

cour t  det er mi ned t hat  Wi s.  St at .  § 62. 50 gr ant s no gener al  

r ul emaki ng aut hor i t y t o t he Boar d f or  enact i ng Rul e XVI I .   

Speci f i cal l y,  t he c i r cui t  cour t  concl uded t hat  

Wi s.  St at .  § 62. 50( 19)  " occupi es t he f i el d wi t h r egar ds t o 

compl ai nt s by an aggr i eved per son and l eaves no r oom f or  r ul es 

by t he [ Boar d] . "   The ci r cui t  cour t  al so decl ar ed t hat ,  " as 

adopt ed and i mpl ement ed,  Rul e XVI I  f r ust r at es t he i nt ent  of  t he 

l egi s l at ur e i n enact i ng § 62. 50( 19) . "  

¶23 The FPC appeal ed t he ci r cui t  cour t ' s  deci s i on,  and t he 

cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t .   The cour t  of  

appeal s asked t hi s cour t  t o det er mi ne t he scope of  t he Boar d' s 

r ul emaki ng aut hor i t y and whet her  t he Boar d has aut hor i t y t o 

pr omul gat e r ul es concer ni ng t he ci t i zen compl ai nt  pr ocedur e as 

pr ovi ded i n Wi s.  St at .  § 62. 50( 19) .    
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STANDARD OF REVI EW 

¶24 The i ssues pr esent ed i n t hi s case ar e whet her  t he 

Boar d has aut hor i t y t o pr omul gat e a r ul e concer ni ng t he ci t i zen 

compl ai nt  pr ocedur e i n Wi s.  St at .  § 62. 50( 19) ,  and i f  so,  

whet her  Rul e XVI I  exceeds st at ut or y aut hor i t y.   Whet her  an 

agency has aut hor i t y t o pr omul gat e r ul es r equi r es st at ut or y 

i nt er pr et at i on,  whi ch i s a quest i on of  l aw t hat  we r evi ew de 

novo.   See Sei der  v.  O' Connel l ,  2000 WI  76,  ¶29,  236 

Wi s.  2d 211,  612 N. W. 2d 659.   Whet her  an admi ni st r at i ve r ul e 

exceeds st at ut or y aut hor i t y i s al so a quest i on of  l aw t hat  we 

r evi ew de novo,  " al t hough we benef i t  f r om t he anal yses of  t he 

c i r cui t  cour t  and t he cour t  of  appeal s. "   Conway v.  Bd.  of  t he 

Pol i ce & Fi r e Comm' r s of  t he Ci t y of  Madi son,  2003 WI  53,  ¶19,  

262 Wi s.  2d 1,  662 N. W. 2d 335.    

DI SCUSSI ON 

 ¶25 Thi s case r equi r es us t o det er mi ne whet her  t he Boar d 

has ei t her  expr ess or  i mpl i ed aut hor i t y t o pr omul gat e a r ul e 

gover ni ng t he ci t i zen compl ai nt  pr ocedur e i n 

Wi s.  St at .  § 62. 50( 19) .   I f  we concl ude t hat  t he Boar d does have 

such aut hor i t y,  we must  det er mi ne whet her  t he Boar d exceeded i t s 

st at ut or y aut hor i t y by pr omul gat i ng Rul e XVI I .   See Conway,  262 

Wi s.  2d 1,  ¶29.  
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A.  Aut hor i t y t o Pr omul gat e Rul es 

¶26 The l egi s l at ur e may ei t her  expr essl y or  i mpl i c i t l y  

aut hor i ze an agency,  such as t he Boar d,  t o pr omul gat e a r ul e. 3  

Sei der ,  236 Wi s.  2d 211,  ¶70.   " [ A] n admi ni st r at i ve agency has 

onl y t hose power s as ar e expr essl y conf er r ed or  necessar i l y  

i mpl i ed f r om t he st at ut or y pr ovi s i ons under  whi ch i t  oper at es. "   

Br own Count y v.  DHSS,  103 Wi s.  2d 37,  43,  307 N. W. 2d 247 ( 1981) .   

To det er mi ne whet her  t he l egi s l at ur e expr essl y or  i mpl i c i t l y 

aut hor i zed t he Boar d t o pr omul gat e a r ul e,  we f i r st  exami ne t he 

enabl i ng st at ut e.   Sei der ,  236 Wi s.  2d 211,  ¶70.   We st r i ct l y 

const r ue an agency' s enabl i ng st at ut e and " r esol ve any 

r easonabl e doubt  per t ai ni ng t o an agency' s i mpl i ed power s 

agai nst  t he agency. "   Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves 

v.  Wi s.  DNR,  2004 WI  40,  ¶14,  270 Wi s.  2d 318,  677 N. W. 2d 612.   

¶27 To det er mi ne whet her  t he l egi s l at ur e gave expr ess 

aut hor i t y,  we i dent i f y t he el ement s of  t he enabl i ng st at ut e and 

mat ch t he r ul e agai nst  t hose el ement s.   Wi s.  Hosp.  Ass' n v.  

Nat ur al  Res.  Bd. ,  156 Wi s.  2d 688,  706,  457 N. W. 2d 879 ( Ct .  App.  

1990) .   " I f  t he r ul e mat ches t he st at ut or y el ement s,  t hen t he 

st at ut e expr essl y aut hor i zes t he r ul e.   However ,  t he enabl i ng 

st at ut e need not  spel l  out  ever y det ai l  of  a r ul e i n or der  t o 

expr essl y aut hor i ze [ t he r ul e] ;  i f  i t  di d,  no r ul e woul d be 

necessar y. "   Conway,  262 Wi s.  2d 1,  ¶31 ( c i t at i on omi t t ed) .    

                                                 
3 The par t i es do not  di sput e t hat  t he Boar d of  t he Mi l waukee 

Fi r e and Pol i ce Commi ssi on i s t o be t r eat ed as an admi ni st r at i ve 
agency.   See Conway v.  Bd.  of  Pol i ce & Fi r e Comm' r s of  t he Ci t y 
of  Madi son,  2003 WI  53,  ¶27,  262 Wi s.  2d 1,  662 N. W. 2d 335.    
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¶28 I n t hi s case,  we l ook t o t he i dent i f i ed enabl i ng 

st at ut e,  Wi s.  St at .  § 62. 50( 3) ( a) ,  t o det er mi ne whet her  t he 

l egi s l at ur e expr essl y aut hor i zed t he Boar d t o pr omul gat e a r ul e 

concer ni ng t he ci t i zen compl ai nt  pr ocedur e under  

Wi s.  St at .  § 62. 50( 19) .   We l ook t o t he pl ai n l anguage of  t he 

st at ut e.   " I f  t he l anguage of  t he st at ut e i s c l ear  and 

unambi guous,  we appl y t he l anguage t o t he f act s at  hand. "   

Conway,  262 Wi s.  2d 1,  ¶30.   We al so consi der  t he st at ut e i n 

cont ext ;  t hat  i s ,  " i n r el at i onshi p t o t he whol e st at ut e and t o 

r el at ed sect i ons. "  I d.   I n gener al ,  we gi ve wor ds and phr ases 

t hei r  common and appr oved meani ng and may consul t  a di ct i onar y 

i f  necessar y.   I d.   " I f  t hi s pr ocess of  anal ysi s y i el ds a pl ai n,  

c l ear  st at ut or y meani ng,  t hen t her e i s no ambi gui t y,  and t he 

st at ut e i s appl i ed accor di ng t o t hi s ascer t ai nment  of  i t s  

meani ng. "   Br uno v.  Mi l waukee,  2003 WI  28,  ¶20,  260 Wi s.  2d 633,  

660 N. W. 2d 656.   Thus,  " [ o] nl y i f  t he st at ut e i s ambi guous must  

we t ur n t o ext r i nsi c sour ces such as l egi s l at i ve hi st or y t o ai d 

our  i nt er pr et at i on. "   Wi s.  Ci t i zens,  270 Wi s.  2d 318,  ¶7.  

¶29 Wi sconsi n St at .  § 62. 50( 3) ( a)  pr ovi des t hat  " [ t ] he 

boar d may pr escr i be r ul es f or  t he gover nment  of  t he member s of  

each depar t ment  and may del egat e i t s r ul e- maki ng aut hor i t y t o 

t he chi ef  of  each depar t ment . "   The par t i es di sagr ee whet her  t he 

aut hor i t y t o pr escr i be r ul es f or  t he gover nment  of  t he member s 

i ncl udes t he aut hor i t y t o pr omul gat e a r ul e r el at i ng t o c i t i zen 

compl ai nt s under  Wi s.  St at .  § 62. 50( 19) .    

¶30 On one hand,  Cast aneda ar gues t hat  t he aut hor i t y 

r el at es onl y t o t he member s of  each depar t ment  wher eas t he 
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c i t i zen compl ai nt  pr ocedur e i n Wi s.  St at .  § 62. 50( 19)  r el at es t o 

t he gener al  publ i c.   Cast aneda agr ees wi t h t he c i r cui t  cour t  

t hat  t he di ct i onar y def i ni t i on of  " gover nment "  i s not  so 

expansi ve as t o i ncl ude aut hor i t y over  i nvest i gat i on and t r i al s.   

Cast aneda compar es t he l anguage i n Wi s.  St at .  § 62. 05( 3) ( a)  t o 

t he l anguage i n Wi s.  St at .  § 62. 13( 5) ( g) ,  whi ch concer ns 

di sci pl i nar y act i ons agai nst  subor di nat es i n c i t i es not  of  t he 

f i r st  c l ass. 4  Wi sconsi n St at .  § 62. 13( 5) ( g)  expl i c i t l y  pr ovi des 

t hat  " [ f ] ur t her  r ul es f or  t he admi ni st r at i on of  t hi s subsect i on 

may be made by t he boar d. "   Cast aneda asser t s t hat  t he absence 

of  compar abl e l anguage i n § 62. 50( 3) ( a)  i s ev i dence t hat  t he 

Boar d does not  have br oad r ul emaki ng aut hor i t y  t o pr omul gat e 

r ul es f or  compl ai nt ,  i nvest i gat i on,  and t r i al  pr ocedur es.  

¶31 Fi nal l y,  Cast aneda ar gues t hat  t he st at ut or y scheme i n 

Wi s.  St at .  § 62. 50 i s such t hat  wher e t he l egi s l at ur e i nt ended 

t he Boar d t o have r ul emaki ng aut hor i t y,  i t  pr ovi ded l anguage i n 

t he st at ut e,  such as " i n accor dance wi t h such r ul es and 

r egul at i ons. "   See,  e. g. ,  Wi s.  St at .  § 62. 50( 4) ,  ( 7) ( a) .   Wher e 

t he l egi s l at ur e di d not  i nt end t he Boar d t o have r ul emaki ng 

aut hor i t y,  i t  pr ovi ded l anguage such as " under  t hi s sect i on. "   

See,  e. g. ,  Wi s.  St at .  § 62. 50( 9) ,  ( 11) ,  ( 12) ,  ( 16) ,  and ( 19) .  

¶32 On t he ot her  hand,  t he FPC ar gues t hat  t he l egi sl at ur e 

expr essl y aut hor i zed t he Boar d t o pr omul gat e r ul es f or  t he 

admi ni st r at i on of  Wi s.  St at .  § 62. 50( 19) .   The FPC cont ends t hat  

                                                 
4 " Ci t i es of  150, 000 popul at i on and over  shal l  const i t ut e 

1st  c l ass c i t i es. "   Wi s.  St at .  § 62. 05( 1) ( b) .   Mi l waukee i s a 
f i r st  c l ass c i t y.    
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t he l anguage i n Wi s.  St at .  § 62. 50( 3) ( a)  aut hor i z i ng t he Boar d 

t o " pr escr i be r ul es f or  t he gover nment  of  t he member s of  each 

depar t ment "  i ncl udes t he aut hor i t y t o pr escr i be r ul es concer ni ng 

di sci pl i nar y pr oceedi ngs bef or e t he Boar d.   The FPC ci t es Kasi k  

v.  Janssen,  158 Wi s.  606,  610,  149 N. W.  398 ( 1914) ,  whi ch hel d 

t hat  t he t er m " gover nment  of  t he member s"  i ncl udes t he power  t o 

r egul at e di sci pl i ne.   The FPC obser ves t hat  

Wi s.  St at .  § 62. 50( 19)  i s a di sci pl i nar y st at ut e because t he 

t r i al s cont empl at ed under  Wi s.  St at .  § 62. 50( 19)  ar e onl y t hose 

t r i al s t hat  may l ead t o t he di sci pl i ne of  a member .   Ther ef or e,  

i t  cont ends,  t he Boar d i s expr essl y aut hor i zed t o pr omul gat e 

r ul es f or  admi ni st er i ng c i t i zen compl ai nt s under  

Wi s.  St at .  § 62. 50( 19) .  

¶33 I n addi t i on,  t he FPC ar gues t hat  t he Boar d has 

i mpl i c i t  aut hor i t y t o pr omul gat e r ul es f or  t he admi ni st r at i on of  

c i t i zen compl ai nt s.   The FPC ar gues t hat  t he Boar d' s 

r esponsi bi l i t i es under  Wi s.  St at .  § 62. 50( 19)  coul d not  be 

ef f ect uat ed i n t he absence of  an i mpl i ed gr ant  of  aut hor i t y t o 

c l ar i f y pr ocedur e.  

¶34 We agr ee wi t h t he FPC t hat  t he pl ai n l anguage of  

Wi s.  St at .  § 62. 50( 3) ( a)  gi ves t he Boar d expr ess aut hor i t y t o 

pr omul gat e r ul es concer ni ng t he admi ni st r at i on of  c i t i zen 

compl ai nt s under  Wi s.  St at .  § 62. 50( 19)  i nsof ar  as t hose 

compl ai nt s af f ect  member  di sci pl i ne.   The l anguage of  t he 

enabl i ng st at ut e——" [ t ] he boar d may pr escr i be r ul es f or  t he 

gover nment  of  t he member s of  each depar t ment " ——i s pl ai n and 

unambi guous.   As def i ned i n t he di ct i onar y,  " gover nment "  means 
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" aut hor i t at i ve di r ect i on or  cont r ol . "   Webst er ' s New Col l egi at e 

Di ct i onar y 497 ( 1977) .   Ther ef or e,  under  

Wi s.  St at .  § 62. 50( 3) ( a) ,  t he Boar d may pr escr i be r ul es f or  t he 

aut hor i t at i ve di r ect i on or  cont r ol  of  i t s  member s.   As we sai d 

i n Kasi k,  t he aut hor i t y t o pr escr i be r ul es f or  t he gover nment  of  

t he member s " cover s al l  t hose di sci pl i nar y r egul at i ons whi ch 

exper i ence has shown t o be val uabl e and t o pr omot e obedi ence and 

ef f i c i ency. "   Kasi k,  158 Wi s.  at  610.    

¶35 The ci r cui t  cour t  i nval i dat ed Rul e XVI I  i n i t s  

ent i r et y sayi ng t hat ,  " The r ul e maki ng aut hor i t y of  t he 

Mi l waukee FPC i s l i mi t ed t o r ul es f or  gover nance and sel ect i on 

onl y.   I t  does not  gr ant  aut hor i t y f or  r ul es wi t h r espect  t o 

i nvest i gat i on and t r i al  pr ocedur es. "   El sewher e,  t he cour t  sai d 

t hat  t he l egi s l at ur e has evi nced " a c l ear  i nt ent  t o pr ecl ude 

gener al  r ul emaki ng aut hor i t y i n t he ar ea of  suspensi on or  

r emoval  of  member s. "  

¶36 I n our  v i ew,  t he c i t i zen compl ai nt  pr ocedur e i n 

Wi s.  St at .  § 62. 50( 19)  does not  deal  sol el y wi t h t he gener al  

publ i c.   I t  al so deal s wi t h t he di sci pl i ne of  member s.   The 

ci t i zen compl ai nt  pr ocedur e i n Wi s.  St at .  § 62. 50( 19)  r equi r es 

al l egat i ons ser i ous enough t o l ead t o r emoval  of  a member ;  i t  

aut hor i zes t he Boar d or  chi ef  t o suspend a member  pendi ng 

di sposi t i on of  t he char ge;  and i t  cont empl at es di sci pl i ne of  t he 

member ,  i ncl udi ng r emoval ,  suspensi on,  or  a r educt i on i n r ank.   

Ther ef or e,  whi l e Wi s.  St at .  § 62. 50( 19)  af f ect s how compl ai nt s 

f r om member s of  t he gener al  publ i c wi l l  be pr ocessed,  i t  al so 

deal s wi t h t he di sci pl i ne of  member s.    
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¶37 We concl ude,  t her ef or e,  t hat  t he pl ai n l anguage of  

Wi s.  St at .  § 62. 50( 3) ( a)  gi ves t he Boar d expr ess aut hor i t y under  

Wi s.  St at .  § 62. 50( 3) ( a)  t o pr omul gat e r ul es concer ni ng t he 

admi ni st r at i on of  c i t i zen compl ai nt s under  

Wi s.  St at .  § 62. 50( 19) .   We acknowl edge a concer n,  however ,  wi t h 

r el i ance on Wi s.  St at .  § 62. 50( 3) ( a)  f or  expr ess aut hor i t y.   

Whi l e § 62. 50( 3) ( a)  gi ves t he Boar d aut hor i t y  t o " pr escr i be 

r ul es f or  t he gover nment  of  t he member s of  each depar t ment [ , ] "  

i t  al so aut hor i zes t he Boar d t o " del egat e i t s r ul e- maki ng 

aut hor i t y t o t he chi ef  of  each depar t ment . "   We r ecogni ze an 

i nconsi st ency bet ween Wi s.  St at .  § 62. 50( 3) ( a) ,  whi ch woul d seem 

t o aut hor i ze t he Boar d t o del egat e t o t he chi ef  i t s  aut hor i t y t o 

pr omul gat e r ul es concer ni ng t he ci t i zen compl ai nt  pr ocedur e,  and 

t he r est  of  t he st at ut or y scheme i n Wi s.  St at .  § 62. 50,  whi ch 

r equi r es t he Boar d t o gover n t he c i t i zen compl ai nt  pr ocedur e.   

Whi l e we r ai se concer n wi t h r el y i ng on Wi s.  St at .  § 62. 50( 3) ( a)  

as t he sour ce of  expr ess aut hor i t y f or  t he Boar d,  we do not  

t hi nk such concer n pr ecl udes a det er mi nat i on of  expr ess 

aut hor i t y f or  t he Boar d i n t hi s case.   The t r oubl esome i ssue of  

whet her  t he Boar d coul d del egat e i t s r ul emaki ng aut hor i t y 

concer ni ng ci t i zen compl ai nt  pr ocedur e t o t he chi ef  of  each 

depar t ment  i s not  bef or e us.    

¶38 We al so concl ude t hat  even wi t hout  t hi s expr ess 

aut hor i t y,  t he Boar d woul d have i mpl i ed aut hor i t y t o pr omul gat e 

r ul es concer ni ng ci t i zen compl ai nt s i n Wi s.  St at .  § 62. 50( 19) .   

As we st at ed i n Kasi k,  a publ i c of f i cer  " has by i mpl i cat i on such 

addi t i onal  power s as ar e necessar y f or  t he due and ef f i c i ent  
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exer ci se of  power s expr essl y gr ant ed or  such as may be f ai r l y 

i mpl i ed f r om t he st at ut e gr ant i ng expr ess power s. "   Kasi k,  158 

Wi s.  at  610.   Li kewi se,  t he Boar d has i mpl i ed aut hor i t y t o 

pr omul gat e r ul es t o car r y out  i t s expr ess power s under  

Wi s.  St at .  § 62. 50( 19) .  

¶39 Cast aneda ar gues t hat  Wi s.  St at .  § 62. 50( 19)  gi ves t he 

Boar d no aut hor i t y t o pr omul gat e r ul es because t he st at ut e 

i ncl udes a di r ect i ve t hat  t he Boar d " f ol l ow[ ]  t he pr ocedur e 

under  t hi s sect i on"  and does not  i ncl ude t he expansi ve l anguage 

of  " i n accor dance wi t h such r ul es and r egul at i ons. "   Cast aneda' s 

ar gument  woul d be per suasi ve i f  § 62. 50 pr ovi ded t he ent i r e 

c i t i zen compl ai nt  pr ocedur e f or  t he Boar d t o f ol l ow.   I t  does 

not .  

¶40 Wi sconsi n St at .  § 62. 50 does pr ovi de a consi der abl e 

di r ect i on.   To i l l ust r at e,  Wi s.  St at .  § 62. 50( 15)  r equi r es t hat  

not i ce of  t r i al  be ser ved pur suant  t o t he r ul es of  c i v i l  

pr ocedur e.   Wi sconsi n St at .  § 62. 50( 17)  pr ovi des t he st andar d 

f or  t he Boar d t o appl y when deci di ng whet her  t o sust ai n t he 

char ges.   Wi sconsi n St at .  § 62. 50( 20)  per mi t s a member  t o br i ng 

an act i on i n c i r cui t  cour t  f ol l owi ng i mposi t i on of  di sci pl i ne 

and even pr ovi des a sampl e f or m f or  t he member  t o use t o ser ve 

not i ce on t he secr et ar y of  t he Boar d.   A number  of  ot her  

subsect i ons i n t he sect i on coul d be ci t ed.  

¶41 However ,  whi l e Wi s.  St at .  § 62. 50 i n gener al  and 

subsect i on ( 19)  i n par t i cul ar  pr ovi de much det ai l  concer ni ng t he 

ci t i zen compl ai nt  pr ocedur e,  i t  i s  not  compr ehensi ve and does 

not  pr ovi de much di r ect i on f or  t he handl i ng and pr ocessi ng of  
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compl ai nt s.   Wi sconsi n St at .  § 62. 50( 19)  does not  def i ne an 

aggr i eved per son,  whi ch i s ver y i mpor t ant  f or  st andi ng.   I t  does 

not  i ndi cat e how and wher e an aggr i eved per son shoul d f i l e a 

compl ai nt . 5  I t  r equi r es t hat  t he char ge set  f or t h " suf f i c i ent  

cause f or  r emoval "  but  does not  i ndi cat e what  an aggr i eved 

per son must  do t o al l ege suf f i c i ent  cause f or  r emoval .   I t  

r equi r es t he Boar d t o f ol l ow t he pr ocedur es f or  t he t r i al  and 

i nvest i gat i on of  t he char ges under  Wi s.  St at .  § 62. 50( 16) ,  but  

§ 62. 50( 16)  does not  pr ovi de compr ehensi ve i nst r uct i on f or  t hese 

pr ocedur es.  

¶42 I n sum,  Wi s.  St at .  § 62. 50( 19)  i mpl i c i t l y  conveys some 

power s t o t he Boar d because i t  l eaves open some of  t he met hods 

by whi ch t he Boar d shoul d oper at e.   Ther ef or e,  t he Boar d' s 

aut hor i t y t o pr omul gat e r ul es concer ni ng t he admi ni st r at i on of  

c i t i zen compl ai nt s i s necessar i l y  i mpl i ed under  

Wi s.  St at .  § 62. 50( 19) .   See Kasi k,  158 Wi s.  at  610.    

B.  Whet her  Rul e XVI I  Exceeds St at ut or y Aut hor i t y 

¶43 Havi ng concl uded t hat  t he Boar d has bot h expr ess and 

i mpl i ed aut hor i t y t o pr omul gat e r ul es concer ni ng t he 

admi ni st r at i on of  c i t i zen compl ai nt s under  

Wi s.  St at .  § 62. 50( 19) ,  we must  now det er mi ne whet her  t he Boar d 

exceeded i t s st at ut or y aut hor i t y i n pr omul gat i ng Rul e XVI I .   

Al t hough t he Boar d has aut hor i t y t o pr omul gat e a r ul e,  t he " r ul e 

i s not  val i d i f  i t  exceeds t he bounds of  cor r ect  

                                                 
5 Unl i ke Wi s.  St at .  § 62. 50( 13)  and ( 20) ,  

Wi s.  St at .  § 62. 50( 19)  does not  pr ovi de a sampl e f or m.  
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i nt er pr et at i on. "   Wi s.  St at .  § 227. 11( 2) ( a) ;  see Sei der ,  236 

Wi s.  2d 211,  ¶71.   " A r ul e exceeds an agency' s st at ut or y 

aut hor i t y i f  i t  conf l i c t s wi t h an unambi guous st at ut e"  by 

cont r adi ct i ng ei t her  t he l anguage of  a st at ut e or  l egi s l at i ve 

i nt ent .   I d. ,  ¶72.   I n cases i n whi ch a conf l i c t  ar i ses bet ween 

a st at ut e and an admi ni st r at i ve r ul e,  t he st at ut e pr evai l s.   I d.   

We must  consi der ,  t her ef or e,  whet her  Rul e XVI I  cont r avenes t he 

l anguage i n Wi s.  St at .  § 62. 50( 19)  or  f r ust r at es l egi s l at i ve 

i nt ent .    

¶44 The ci r cui t  cour t  decl ar ed Rul e XVI I  i nval i d i n i t s 

ent i r et y because t he Boar d di d not  have aut hor i t y t o pr omul gat e 

r ul es on ci t i zen compl ai nt s.   I t  t hen pr oceeded t o addr ess 

sever al  def i c i enci es i n pr esent  Rul e XVI I  t hat  i t  bel i eved 

f r ust r at ed l egi s l at i ve i nt ent .   The ci r cui t  cour t  sai d t hat ,  

r at her  t han f aci l i t at i ng t he pr ocessi ng of  c i t i zen compl ai nt s,  

Rul e XVI I  " has ser ved as a bar r i er  t o c i t i zens seeki ng r edr ess 

f r om t hei r  gover nment . "   The ci r cui t  cour t  not ed t hat  " [ i ] n 

adopt i ng Rul e XVI I ,  t he FPC has engr af t ed a compl ex l ayer  of  

r equi r ement s ont o § 62. 50( 19)  t hat  was not  cont empl at ed by t he 

l egi s l at ur e and whi ch ser ves t o f r ust r at e t he l egi s l at i ve 

pur pose. "   The ci r cui t  cour t  decl ar ed t hat  t he r equi r ement  i n 

Rul e XVI I  f or  compl ai nant s t o i dent i f y t he of f i cer  compl ai ned of  

f ai l s  t o account  f or  al l egat i ons t hat  of f i cer  i dent i t i es wer e 

del i ber at el y conceal ed.   The ci r cui t  cour t  al so concl uded t hat  

t he r equi r ement  f or  compl ai nant s t o set  f or t h speci f i c  r ul e 

v i ol at i ons " ser ves onl y t o f r ust r at e and di scour age such 

compl ai nt s. "  
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¶45 I n addi t i on,  t he c i r cui t  cour t  sai d t hat  subsect i on 

4( a) ,  whi ch r equi r es compl ai nant s t o st at e cause f or  r emoval ,  

and subsect i on 6( b) ( i ) ,  whi ch al l ows t he compl ai nt  t o be 

di smi ssed and r ef er r ed t o t he Mi l waukee Pol i ce or  Fi r e 

Depar t ment  f or  i nvest i gat i on and di sposi t i on,  wer e i n di r ect  

cont r avent i on of  Wi s.  St at .  § 62. 50( 19) .  

¶46 At  or al  ar gument  of  t hi s case,  Cast aneda pr of f er ed 

seven pr obl ems wi t h Rul e XVI I :  ( 1)  Rul e XVI I  per mi t s di smi ssal  

and r ef er r al  of  t he compl ai nt  t o t he chi ef  not  onl y f or  

i nvest i gat i on,  but  al so f or  di sposi t i on;  ( 2)  Rul e XVI I  per mi t s  

di smi ssal  of  t he compl ai nt  wher e t he Boar d deci des t hat  i t  does 

not  have pr ovi s i onal  j ur i sdi ct i on;  ( 3)  Rul e XVI I  per mi t s  

di smi ssal  of  t he compl ai nt  wher e t he compl ai nant  cannot  i dent i f y  

pol i ce of f i cer s who have conceal ed t hei r  i dent i t i es;  ( 4)  Rul e 

XVI I  per mi t s t he compl ai nt  t o be hel d wi t h t he Commi t t ee on 

Rul es and Compl ai nt s i ndef i ni t el y;  ( 5)  Rul e XVI I  r est r i ct s use 

of  pol i ce depar t ment  r ecor ds t o i dent i f i cat i on of  pol i ce 

of f i cer s;  ( 6)  Rul e XVI I  pr ohi bi t s admi ssi bi l i t y  at  t r i al  of  any 

evi dence whi ch t he Boar d gat her s i n i t s i nvest i gat i on of  t he 

compl ai nt ;  and ( 7)  Rul e XVI I  per mi t s di smi ssal  of  t he compl ai nt  

f or  any r eason,  i ncl udi ng compl ai nant  passi v i t y.  

¶47 I n r esponse,  t he FPC ar gues t hat  " [ b] y adopt i ng Rul e 

XVI I  .  .  .  t he Boar d was ef f ect uat i ng t he pur pose of  t he power s 

del egat ed t o i t  under  Wi s.  St at .  § 62. 50( 19) . "   The FPC asser t s 

t hat  not hi ng i n Rul e XVI I  i s  i nconsi st ent  wi t h 

Wi s.  St at .  § 62. 50( 19) .   I n r esponse t o t he c i r cui t  cour t ' s  

i nval i dat i on of  subsect i on 4( a) ,  whi ch r equi r es t he compl ai nant  



No.   2004AP3306 

22 
 

t o st at e gr ounds suf f i c i ent  f or  r emoval ,  t he FPC ar gues t hat  

subsect i on 4( a)  mi r r or s t he l anguage of  Wi s.  St at .  § 62. 50( 19) ,  

whi ch r equi r es t he compl ai nt  t o set  f or t h " suf f i c i ent  cause f or  

t he r emoval . "   I n r esponse t o t he c i r cui t  cour t ' s  i nval i dat i on 

of  subsect i on 6( b) ( i ) ,  whi ch al l ows t he Boar d t o di smi ss and 

r ef er  t he compl ai nt  t o t he chi ef  f or  i nvest i gat i on and 

di sposi t i on,  t he FPC ar gues t hat  subsect i on 6( b) ( i )  i s 

consi st ent  wi t h Wi s.  St at .  § 62. 50( 19)  " because i t  al l ows t he 

Boar d t o r ef er  t he mat t er  t o t he Chi ef  af t er  t he Boar d has 

det er mi ned t hat  i t  does not  have j ur i sdi ct i on over  t he mat t er . "   

( Emphasi s added. )   The FPC cont ends t hat  t hi s pr ovi s i on does not  

v i ol at e Wi s.  St at .  § 62. 50( 19)  because § 62. 50( 19)  does not  

r equi r e t he Boar d t o hear  compl ai nt s t hat  do not  meet  st at ut or y 

r equi r ement s.  

¶48 Because we have r ecogni zed t he FPC' s aut hor i t y t o 

pr omul gat e a r ul e concer ni ng ci t i zen compl ai nt s agai nst  member s,  

we f ace t he unenvi abl e pr ospect  of  t r y i ng t o di ssect  Rul e XVI I  

sect i on by sect i on,  l i ne by l i ne,  t o det er mi ne what  par t s of  t he 

r ul e ar e val i d and what  par t s ar e not .   I f  we wer e t o engage i n 

t hi s sor t  of  anal ysi s,  we woul d be r ewr i t i ng t he r ul e our sel ves 

and depr i v i ng t he FPC of  t he aut hor i t y we bel i eve i t  has been 

gi ven by t he l egi s l at ur e.   I nst ead,  we decl ar e Rul e XVI I  i nval i d 

as a whol e because f our  i mpor t ant  pr ovi s i ons of  Rul e XVI I  ar e 

i nconsi st ent  wi t h Wi s.  St at .  § 62. 50( 19) .   We t hen si mpl y 

comment  on ot her  pr ovi s i ons of  t he Rul e t hat  we bel i eve may 

f r ust r at e t he pur pose of  t he st at ut e.   I f  t he FPC deci des t o 
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pr omul gat e a new r ul e,  i t  shoul d cr af t  a r ul e t hat  bet t er  

r ef l ect s t he pur pose i nt ended by t he l egi s l at ur e.   

¶49 Wi sconsi n St at .  § 62. 50( 19)  r ecogni zes t hat  per sons i n 

t he communi t y can be t r ul y aggr i eved by t he act i ons or  i nact i ons 

of  member s of  f i r e and pol i ce depar t ment s.   The st at ut e pr ovi des 

t hat ,  i n ser i ous cases,  t hese gr i evant s have a r i ght  t o hol d 

member s account abl e by pr esent i ng ver i f i ed char ges at  a publ i c  

t r i al .   The FPC i s not  r equi r ed t o f aci l i t at e t he publ i c t r i al  

of  a char ge under  Wi s.  St at .  § 62. 50( 19)  when t he char ge i s 

i nsuf f i c i ent l y ser i ous,  i f  pr oved,  t o war r ant  r emoval  of  a 

member ;  however ,  nei t her  FPC r ul es nor  FPC admi ni st r at i on can be 

per mi t t ed t o f r ust r at e t he r i ght  t o a pr ompt  publ i c t r i al  when 

t he char ge i s,  i n f act ,  suf f i c i ent  t o war r ant  r emoval .  

¶50 The FPC i s  conf l i c t ed by i t s st at ut or y r ol e i n 

i nvest i gat i ng compl ai nt s agai nst  member s and t hen si t t i ng i n 

j udgment  on t hese compl ai nt s.   Rul es can hel p t o r econci l e t hi s 

conf l i c t  wi t hout  sacr i f i c i ng f ai r ness ei t her  t o t he gr i evant  or  

t o t he member .  

1.  Sect i on 1 i s I nval i d 

¶51 Sect i on 1 of  t he Rul e def i nes a c i t i zen compl ai nt  as 

" any wr i t t en communi cat i on .  .  .  whi ch al l eges a v i ol at i on of  

r ul es or  st andar d oper at i ng pr ocedur es[ , ] "  and whi ch meet s t he 

r equi r ement s of  Sect i ons 2,  3,  and 4.   Thi s sect i on i s 

pr obl emat i c because i t  i mpl i es t hat  a compl ai nant  must  be abl e 

t o c i t e a v i ol at i on of  a speci f i c  r ul e or  st andar d oper at i ng 

pr ocedur e i n or der  t o f i l e a compl ai nt .   Fur t her mor e,  t hi s 

sect i on does not  assur e a consi st ent  r esponse t o each compl ai nt .    
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¶52 Fr om t he r ecor d i n t hi s case,  i t  i s  not  c l ear  whet her  

Rul e XVI I  r equi r es a compl ai nant  t o c i t e t he r ul e al l egedl y 

bei ng vi ol at ed or  s i mpl y t o descr i be t he al l eged mi sconduct  t hat  

const i t ut es a v i ol at i on.   At  t he mot i on hear i ng on t he 

decl ar at or y j udgment  i n t he c i r cui t  cour t ,  t he FPC i mpl i ed t hat  

a compl ai nant  had t he dut y t o c i t e a speci f i c  r ul e v i ol at i on i n 

t he compl ai nt .   The FPC st at ed at  t he hear i ng t hat  t he 

compl ai nant  has " t o be abl e t o i dent i f y a r ul e v i ol at i on or  an 

or der  v i ol at i on or  v i ol at i on of  st andar d oper at i ng pr ocedur es. "   

Ear l i er  i n t he pr oceedi ng,  when t he ci r cui t  cour t  st at ed t hat  

t he r equi r ement  f or  a compl ai nant  t o c i t e a r ul e v i ol at i on was a 

" st i cki ng poi nt , "  t he FPC r esponded t hat  " [ t ] he r ul es and t he 

[ st andar d oper at i ng pr ocedur es]  ar e avai l abl e at  ever y publ i c  

l i br ar y.   Ther e i sn' t  a per son i n t he c i t y t hat  cannot  obt ai n a 

t r ue,  cor r ect ,  accur at e copy. "    

¶53 By cont r ast ,  t her e i s l anguage i n sect i on 4,  ent i t l ed 

" Cont ent s and For m of  Compl ai nt , "  t hat  t he compl ai nant  pr ovi de 

onl y a " descr i pt i on of  t he al l eged mi sconduct . "   I n addi t i on,  

t he c i t i zen compl ai nt  f or m does not  r equest  t he compl ai nant  t o 

c i t e any speci f i c  r ul e v i ol at i on wher e i t  asks t he compl ai nant  

t o descr i be t he al l eged mi sconduct .   However ,  t he c i t i zen 

compl ai nt  f or m does st at e i n a par agr aph at  t he t op of  t he f or m 

t hat  " [ t ] he Fi r e and Pol i ce Commi ssi on' s c i t i zen compl ai nt  

pr ocess i s desi gned t o addr ess al l egat i ons of  i nt ent i onal  act s  

of  mi sconduct  by speci f i c  depar t ment  member s whi ch ar e 

v i ol at i ons of  Depar t ment  r ul es. "   ( Emphasi s added. )    
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¶54 Accor di ng t o an af f i davi t  f r om Davi d Hear d,  t he FPC' s 

Execut i ve Di r ect or ,  FPC pr act i ce i s t hat  t he FPC st af f  " r evi ews 

t he compl ai nt  t o det er mi ne whi ch,  i f  any,  r ul e v i ol at i ons of  t he 

Mi l waukee Pol i ce or  Fi r e Depar t ment  may have occur r ed. "   Hear d 

expl ai ned t hat  t he FPC st af f  has a f or mat t ed memo t hat  al l ows 

t he st af f  member s t o " summar i ze i n t hei r  own wor ds t he 

al l egat i ons of  t he compl ai nt  and t o pr ovi de a l i s t  of  t he most  

commonl y occur r i ng r ul e v i ol at i ons t hat  st af f  can l i t er al l y ' cut  

and past e'  i nt o t he memo t o mat ch t he al l egat i ons cont ai ned i n 

t he c i t i zen compl ai nt . "  

¶55 However ,  i n t hi s  case,  accor di ng t o anot her  of  Hear d' s 

af f i davi t s,  t he FPC st af f  " r equest ed f r om t he i ndi v i dual  

compl ai nant s t hat  each compl ai nant  at t empt  t o i dent i f y t he 

speci f i c  r ul e v i ol at i on t hat  r el at ed t o each of  t he [ accused] . "  

¶56 What ever  t he pr act i ces of  t he FPC have been,  t he 

l anguage of  Rul e XVI I  cont r avenes t he l anguage of  

Wi s.  St at .  § 62. 50( 19) .   Wi sconsi n St at .  § 62. 50( 19)  does not  

r equi r e t he compl ai nant  t o al l ege a r ul e v i ol at i on;  i t  r equi r es 

t he compl ai nant  t o set  f or t h " suf f i c i ent  cause f or  t he r emoval . "   

Thi s mi ght  be est abl i shed by a r ul e v i ol at i on,  but  i t  mi ght  al so 

be shown by ot her  means.    

¶57 Sect i on 1 i s  mi sl eadi ng because i t  appear s t o equat e 

set t i ng f or t h suf f i c i ent  cause f or  r emoval  wi t h al l egi ng a r ul e 

v i ol at i on.   The FPC ar gues t hat  Wi s.  St at .  § 62. 50( 19)  must  be 

r ead i n conj unct i on wi t h Wi s.  St at .  § 62. 50( 17) ,  whi ch per t ai ns 

t o t he j ust  cause st andar d t hat  t he Boar d i s  t o appl y when 
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deci di ng whet her  t o i mpose di sci pl i ne. 6  However ,  whi l e t he j ust  

cause st andar d i n Wi s.  St at .  § 62. 50( 17)  may r equi r e t he Boar d 

t o consi der  whet her  t he member  v i ol at ed a r ul e or  or der ,  

Wi s.  St at .  § 62. 50 does not  r equi r e t he compl ai nant  t o c i t e a 

r ul e or  st andar d oper at i ng pr ocedur e t o set  f or t h suf f i c i ent  

cause f or  r emoval .  

                                                 
6 Wi sconsi n St at .  § 62. 50( 17) ( b)  pr ovi des i n par t :  

I n maki ng i t s  det er mi nat i on,  t he boar d shal l  appl y t he 
f ol l owi ng st andar ds,  t o t he ext ent  appl i cabl e:  

1.  Whet her  t he subor di nat e coul d r easonabl y be 
expect ed t o have had knowl edge of  t he pr obabl e 
consequences of  t he al l eged conduct .  

2.  Whet her  t he r ul e or  or der  t hat  t he 
subor di nat e al l egedl y v i ol at ed i s r easonabl e.  

3.  Whet her  t he chi ef ,  bef or e f i l i ng t he char ge 
agai nst  t he subor di nat e,  made a r easonabl e ef f or t  t o 
di scover  whet her  t he subor di nat e di d i n f act  v i ol at e a 
r ul e or  or der .  

4.  Whet her  t he ef f or t  descr i bed under  subd.  3 
was f ai r  and obj ect i ve.  

5.  Whet her  t he chi ef  di scover ed subst ant i al  
evi dence t hat  t he subor di nat e v i ol at ed t he r ul e or  
or der  as descr i bed i n t he char ges f i l ed agai nst  t he 
subor di nat e.  

6.  Whet her  t he chi ef  i s  appl y i ng t he r ul e or  
or der  f ai r l y  and wi t hout  di scr i mi nat i on agai nst  t he 
subor di nat e.  

7.  Whet her  t he pr oposed di sci pl i ne r easonabl y 
r el at es t o t he ser i ousness of  t he al l eged vi ol at i on 
and t o t he subor di nat e' s r ecor d of  ser vi ce wi t h t he 
chi ef ' s depar t ment .    

Wi s.  St at .  § 62. 50( 17) ( b) .    
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¶58 To r equi r e t he compl ai nant  t o c i t e a speci f i c  r ul e or  

st andar d oper at i ng pr ocedur e t hat  t he compl ai nant  bel i eves was 

vi ol at ed al so f r ust r at es t he l egi s l at i ve i nt ent  of  

Wi s.  St at .  § 62. 50( 19)  because such a r equi r ement  i s undul y 

bur densome.   Fi r st ,  compl ai nant s ar e t ypi cal l y not  r epr esent ed 

by counsel .   Second,  t he r ul es and st andar d oper at i ng pr ocedur es 

ar e mor e t han 500 pages l ong.   Thi r d,  ver si ons of  t he cur r ent  

r ul es and st andar d oper at i ng pr ocedur es may be i naccessi bl e t o 

t he gener al  publ i c.   Counsel  f or  t he FPC,  af t er  havi ng been 

r equest ed by t he c i r cui t  cour t  t o pr ovi de i t  wi t h a cur r ent  copy  

of  t he Mi l waukee Pol i ce Depar t ment  r ul es and st andar d oper at i ng 

pr ocedur es,  conceded t hat ,  whi l e t he Mi l waukee Publ i c Li br ar y 

di d have 13 copi es,  t he copi es wer e al l  f r om t he year  2000 and 

di d not  r ef l ect  t he most  cur r ent  updat es.   As t he c i r cui t  cour t  

not ed,  " [ t ] o r equi r e a c i t i zen t o comb t hr ough t hese r ul es and 

det er mi ne whi ch one or  ones ar e appl i cabl e .  .  .  i s  unr easonabl e 

and not  consi st ent  wi t h t he i nt ent  t o gi ve t he c i t i zen access t o 

gover nment . "  

¶59 Sect i on 1,  as wr i t t en,  i s  i nval i d because i t  appear s 

t o cr eat e a bar r i er  t o f i l i ng a compl ai nt  t hat  does not  exi st  i n 

Wi s.  St at .  § 62. 50( 19) .  

2.  Sect i on 2 i s I nval i d 

 ¶60 Sect i on 2 i s ent i t l ed " Who May Fi l e a Ci t i zen 

Compl ai nt . "   The sect i on i s undul y r est r i ct i ve and t her ef or e 

f r ust r at es l egi s l at i ve i nt ent .   I t  l i mi t s t he f i l i ng of  a 

compl ai nt  t o an " aggr i eved per son, "  and i t  def i nes an aggr i eved 

per son as " someone who i s di r ect l y af f ect ed by t he al l eged 
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mi sconduct ,  or  t he par ent  or  l egal  guar di an of  a mi nor  who i s 

di r ect l y af f ect ed by t he al l eged mi sconduct . "   ( Emphasi s added. )   

Ther e may be si t uat i ons i n whi ch a per son who i s not  a mi nor  may 

be unabl e t o f i l e a wr i t t en compl ai nt .   For  exampl e,  t he r ul e 

does not  pr ovi de who may br i ng a compl ai nt  on behal f  of  deceased 

vi ct i ms.   Fur t her mor e,  t he r ul e does not  account  f or  

eyewi t nesses of  wr ongdoi ng who may not  be di r ect l y af f ect ed by 

t he al l eged mi sconduct .   A wel l - cr af t ed r ul e shoul d be abl e t o 

t ake account  of  t hese speci al  s i t uat i ons.  

3.  Sect i on 4 i s I nval i d 

¶61 Sect i on 4 i s i nval i d,  but  not  f or  t he exact  r easons 

gi ven by t he c i r cui t  cour t .   The ci r cui t  cour t  decl ar ed t hat  

subsect i on 4( a)  of  Rul e XVI I  cont r avenes Wi s.  St at .  § 62. 50( 19)  

by r equi r i ng c i t i zen compl ai nt s t o st at e cause f or  r emoval .   The 

ci r cui t  cour t  r easoned t hat  because Wi s.  St at .  § 62. 50( 19)  

al l ows t he Boar d t o i mpose di sci pl i ne l ess t han r emoval ,  t he 

compl ai nant  need not  seek onl y t he r emedy f or  r emoval  i n hi s or  

her  compl ai nt .   Ther ef or e,  t he c i r cui t  cour t  concl uded t hat  t he 

compl ai nant  need not  st at e cause f or  r emoval ,  but  may st at e 

cause f or  ot her  di sci pl i nar y act i on,  i n t he compl ai nt .  

¶62 The ci r cui t  cour t ' s  i nt er pr et at i on i s not  consi st ent  

wi t h our  r eadi ng of  t he st at ut e.   The st at ut e cal l s f or  t he 

compl ai nant  t o set  f or t h " suf f i ci ent  cause f or  t he r emoval  of  

[ a]  member . "   Hence,  t he abi l i t y  t o pr oceed does not  depend on 

t he ul t i mat e obj ect i ve of  a compl ai nant  i n t er ms of  di sci pl i ne;  

t he abi l i t y  t o pr oceed under  Wi s.  St at .  § 62. 50( 19)  depends on 

whet her  t he conduct  al l eged i s " suf f i c i ent "  t o war r ant  r emoval  
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of  a member .   Al t hough Wi s.  St at .  § 62. 50( 19)  al l ows t he Boar d 

t o i mpose di sci pl i ne l ess sever e t han r emoval ,  t he st at ut e st i l l  

r equi r es t hat  t he compl ai nt  sat i sf y a mi ni mum st andar d i n 

set t i ng f or t h suf f i c i ent  cause f or  r emoval .   Subsect i ons 4( a)  

and ( b)  of  Rul e XVI I  accur at el y r ef l ect  t he di f f er ence i n 

pr oceedi ng under  Wi s.  St at .  § 62. 50( 19) ,  wher e t he al l eged 

mi sconduct  i s suf f i c i ent  t o war r ant  r emoval ,  or  pr oceedi ng under  

t he Ci t y of  Mi l waukee Char t er  Or di nance ( Char t er  Or di nance) ,  

wher e t he al l eged mi sconduct  i s gr ounds f or  di sci pl i ne but  may 

not  war r ant  r emoval .    

¶63 Ther ef or e,  so f ar  as Rul e XVI I  r equi r es a compl ai nant  

t o st at e cause f or  r emoval  t o pr oceed under  

Wi s.  St at .  § 62. 50( 19) ,  t he r ul e i s val i d.   I n addi t i on,  t he 

r equi r ement  i n sect i on 4 t hat  t he compl ai nant  speci f y whet her  

t he compl ai nt  i s  bei ng f i l ed pur suant  t o Wi s.  St at .  § 62. 50( 19)  

or  t he Ci t y Char t er  i s al so val i d.   However ,  t o avoi d conf usi ng 

ci t i zens who may not  know under  whi ch pr ovi s i on t o pr oceed,  a 

wel l - cr af t ed r ul e shoul d c l ar i f y t he gr avi t y of  t he " i ndi v i dual  

act s"  necessar y under  Wi s.  St at .  § 62. 50( 19)  ver sus t he 

" i ndi v i dual  act s"  necessar y under  t he Ci t y Char t er . 7   
                                                 

7 We not e t hat  t he l anguage i n t he c i t i zen compl ai nt  f or m i s 
most  l i kel y at  f aul t  f or  causi ng some of  t he c i r cui t  cour t ' s  
conf usi on and shoul d be modi f i ed.   The ci t i zen compl ai nt  f or m 
i nf or ms t he compl ai nant  t hat  he may pr oceed under  
Wi s.  St at .  § 62. 50( 19)  onl y i f  he " bel i eve[ s]  t he depar t ment  
member ( s)  i s/ ar e gui l t y of  mi sconduct  whi ch shoul d r esul t  i n t he 
r emoval  ( t er mi nat i on)  of  t he member ( s)  f r om t he depar t ment . "   
( Emphasi s added. )   The l anguage i n t he c i t i zen compl ai nt  f or m 
mi ght  bet t er  di r ect  t he compl ai nant  t o pr oceed under  
Wi s.  St at .  § 62. 50( 19)  onl y i f  he bel i eves t he al l eged 
mi sconduct  woul d const i t ut e gr ounds f or  r emoval .    
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¶64 The pr ovi s i on i n sect i on 4,  whi ch r equi r es t he 

compl ai nant  t o st at e t he " name,  badge number  or  ot her  

i dent i f i cat i on of  t he accused member ( s) "  i s  i nval i d.   I t  

f r ust r at es l egi s l at i ve i nt ent  when i t  does not  account  f or  

s i t uat i ons,  such as t he El  Rey pol i ce r ai d,  wher e t he 

compl ai nant  al l eges t hat  t he member s del i ber at el y conceal ed 

t hei r  i dent i t i es.   The l anguage may det er  compl ai nant s f r om 

f i l i ng a compl ai nt  because t hey do not  know t he i dent i t y of  t he 

accused member .   The l anguage i n any new r ul e shoul d be l ess 

r est r i ct i ve and r equest  t he compl ai nant  t o pr ovi de t he 

i dent i f i cat i on i nf or mat i on or  descr i pt i on of  t he member  t o t he 

best  of  hi s or  her  knowl edge.  

¶65 We not e t hat  t he l ast  par agr aph i n subsect i on 4( b)  

i mpl i es t hat  t he FPC t akes measur es t o i dent i f y of f i cer s  

descr i bed i n t he compl ai nt  by r equest i ng depar t ment  r ecor ds f r om 

t he f i r e and pol i ce depar t ment s.   I n addi t i on,  accor di ng t o 

Hear d' s af f i davi t ,  FPC st af f  wor ks wi t h t he f i r e and pol i ce 

depar t ment s t o ai d i n t he i dent i f i cat i on of  accused member s. 8  

Whi l e t hi s ef f or t  of  FPC st af f  t o i dent i f y t he accused member s 

may be par t  of  t he FPC' s pr act i ce,  t he l anguage i n Rul e XVI I ,  

t he c i t i zen compl ai nt  f or m,  and t he ci t i zen compl ai nt  gui de9 al l  
                                                 

8 I n t hi s case,  however ,  t he par t i es di sput ed whet her  
Cast aneda obt ai ned t hr ough an open r ecor ds r equest  t he names of  
t he member s i nvol ved i n t he pol i ce r ai d or  whet her  t he FPC 
obt ai ned t he names.  

9 The " Gui de t o t he Ci t i zen Compl ai nt  Pr ocedur e"  i s a 
publ i cat i on by t he Mi l waukee Fi r e and Pol i ce Commi ssi on t hat  
i nf or ms ci t i zens of  t he compl ai nt  pr ocedur e and gui des t hem i n 
f i l l i ng out  t hei r  compl ai nt s.  
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di r ect  t he compl ai nant  t o i dent i f y t he of f i cer  and suggest  t hat  

t he f ai l ur e t o i dent i f y t he accused member  wi l l  l ead t o a 

di smi ssal  of  t he compl ai nt .   Thi s must  be cl ar i f i ed i n any new 

r ul e.  

4.  Sect i on 6 i s I nval i d 

¶66 Sect i on 6 i s ent i t l ed " Pr ovi s i onal  Jur i sdi ct i on and 

Fur t her  Appr opr i at e Act i on. "   Ther e ar e sever al  pr obl ems wi t h 

t hi s sect i on.   Fi r st ,  subsect i on 6( a)  pr ovi des t hat  " [ t ] he 

Commi t t ee on Rul es and Compl ai nt s wi l l  r evi ew al l  compl ai nt s and 

det er mi ne whet her  t he Boar d has j ur i sdi ct i on over  bot h t he 

accused member  and t he subj ect  mat t er  of  t he compl ai nt . "   Thi s 

par t  of  t he Rul e f ai l s  t o i ncor por at e any l i mi t  on t he t i me t o 

r evi ew t he compl ai nt  bef or e maki ng a r ecommendat i on t o t he 

Boar d.   I n t hi s case,  t he j oi nt  compl ai nt  was f i l ed on November  

7,  2002.   The Commi t t ee wai t ed al most  a year  bef or e i t  made i t s 

r ecommendat i ons t o t he Boar d on Oct ober  2,  2003.   I t  appear s as 

t hough t he Boar d di d not  deci de t o act  on t he j oi nt  compl ai nt  

unt i l  af t er  Cast aneda f i l ed a mandamus act i on i n c i r cui t  cour t .   

The absence of  any t i met abl e f or  deci s i on may f aci l i t at e del ays 

i n maki ng r ecommendat i ons on compl ai nt s.  

¶67 Under  t he pr esent  r ul e,  t he Commi t t ee i s expect ed t o 

make a r ecommendat i on on t he suf f i c i ency of  t he compl ai nt  

( j ur i sdi ct i on over  t he subj ect  mat t er )  and FPC' s j ur i sdi ct i on 
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over  t he accused member . 10  I nasmuch as t he FPC has deci ded t o 

have a r ul e,  t he r ul e ought  t o have some t i met abl e f or  maki ng 

deci s i ons.   We acknowl edge t hat  i f  a t i met abl e i s set ,  t her e 

wi l l  be s i t uat i ons t hat  r equi r e addi t i onal  t i me.   These 

si t uat i ons shoul d r equi r e some f or mal  expl anat i on and t he 

set t i ng of  deadl i nes f or  det er mi ni ng j ur i sdi ct i on.   I f  t her e 

wer e no Rul e XVI I ,  a gr i evant  woul d be abl e t o seek a wr i t  of  

mandamus wi t hout  f aci ng t he uncer t ai nt y i nher ent  i n a r ul e 

wi t hout  a t i met abl e.  

¶68 Pr el i mi nar y i nvest i gat i on of  t he compl ai nt  pr i or  t o a 

deci s i on on j ur i sdi ct i on i s one of  t he s i t uat i ons t hat  may 

r equi r e addi t i onal  t i me.   Ref er r al  t o t he f i r e or  pol i ce 

depar t ment  may be appr opr i at e as a par t  of  t he i nvest i gat i on 

pr i or  t o a det er mi nat i on of  j ur i sdi ct i on. 11  However ,  t he FPC 

shoul d r et ai n cont r ol  of  t he compl ai nt ,  unl ess r ef er r al  t o t he 

chi ef  or  t o a depar t ment  i s made af t er  di smi ssal .    

¶69 Subsect i on 6( b)  al l ows t he Commi t t ee t o make 

r ecommendat i ons t o t he Boar d t hat  ar e i nconsi st ent  wi t h t he 

                                                 
10 The Boar d woul d not  have j ur i sdi ct i on over  t he accused 

i ndi v i dual  and woul d be abl e t o di smi ss t he compl ai nt  i f ,  f or  
exampl e,  t he accused i ndi v i dual  i s  empl oyed by a di f f er ent  
gover ni ng j ur i sdi ct i on or  i f  t he accused i ndi v i dual  has r esi gned 
or  been t er mi nat ed f or  ot her  r easons.   I n such ci r cumst ances,  
t he accused i ndi v i dual  i s  a not  a member  of  ei t her  t he pol i ce or  
f i r e depar t ment  as cont empl at ed under  Wi s.  St at .  § 62. 50( 19) .    

11 However ,  i n cases wher e t he chi ef  of  ei t her  t he pol i ce or  
f i r e depar t ment  i s one of  t he subj ect s of  t he compl ai nt ,  t he 
Boar d shoul d not  use t he chi ef  f or  hel p wi t h i nvest i gat i on.   I n 
t hi s case,  Mi l waukee Chi ef  of  Pol i ce Ar t hur  Jones was one of  t he 
subj ect s of  t he compl ai nt  and shoul d not  have been i nvol ved i n 
t he i nvest i gat i on.  
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l anguage i n Wi s.  St at .  § 62. 50( 19) .   Subsect i on 6( b)  al l ows t he 

Commi t t ee t o make t he f ol l owi ng r ecommendat i ons t o t he Boar d:  

( i )  di smi ss t he compl ai nt  " f or  l ack of  pr osecut or i al  mer i t  or  

f or  such ot her  r eason as may be det er mi ned by t he Commi t t ee[ ; ] "  

( i i )  di smi ss t he compl ai nt  and r ef er  i t  " t o t he Mi l waukee Pol i ce 

or  Fi r e Depar t ment  f or  i nvest i gat i on and di sposi t i on; "  ( i i i )  

pr oceed wi t h t he compl ai nt  f or  conci l i at i on,  pr et r i al ,  and 

t r i al ;  ( i v)  hol d t he compl ai nt  " i n commi t t ee t o gi ve st af f  an 

oppor t uni t y t o obt ai n addi t i onal  i nf or mat i on; "  or  ( v)  t ake 

" ot her  such act i ons as t he Commi t t ee may deem appr opr i at e. "   

( Emphasi s added. )  

¶70 The pl ai n l anguage of  Wi s.  St at .  § 62. 50( 19)  gi ves t he 

Boar d onl y t wo opt i ons:  ( i )  t he Boar d may di smi ss t he compl ai nt  

f or  f ai l ur e t o " set [ ]  f or t h suf f i c i ent  cause f or  t he r emoval  of  

any member  of  ei t her  of  t he depar t ment s; "  or  ( i i )  t he Boar d 

" shal l  set  a dat e f or  t he t r i al  and i nvest i gat i on of  t he 

char ges,  f ol l owi ng t he pr ocedur e under  [ Wi s.  St at .  § 62. 50] . "   

Wi s.  St at .  § 62. 50( 19) .  

¶71 The FPC shoul d not  r ef er  t he compl ai nt  t o t he f i r e or  

pol i ce depar t ment  f or  di sposi t i on unl ess t he Boar d di smi sses t he 

compl ai nt  on l egal  gr ounds.   The Boar d' s j udgment  wi l l  t hen be 

subj ect  t o cer t i or ar i  r evi ew.   See Conway,  262 Wi s.  2d 1,  ¶¶47-

48.   To do ot her wi se i s i n di r ect  cont r avent i on of  

Wi s.  St at .  § 62. 50( 19)  and i nconsi st ent  wi t h 

Wi s.  St at .  § 62. 50( 12) .   Wi sconsi n St at .  § 62. 50( 12)  di r ect s 

t hat  " [ w] henever  compl ai nt  agai nst  any member  of  t he f or ce of  

ei t her  depar t ment  i s made t o t he chi ef  t her eof ,  t he chi ef  shal l  
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i mmedi at el y communi cat e t he same t o t he boar d of  f i r e and pol i ce 

commi ssi oner s and a t r i al  shal l  be or der ed by t he boar d under  

t hi s sect i on. "   Wi s.  St at .  § 62. 50( 12) .   Thi s st at ut or y 

di r ect i ve appear s t o r ef l ect  a l egi s l at i ve i nt ent  t hat  

compl ai nt s be di r ect ed f r om t he chi ef  t o t he Boar d,  not  v i ce 

ver sa.    

¶72 The Commi t t ee' s ot her  opt i ons,  such as conci l i at i on,  

may be desi r abl e,  but  t hey must  not  obf uscat e or  swal l ow up a 

compl ai nant ' s r i ght  t o a deci s i on under  t he st at ut e,  unl ess t hey 

ar e pur sued wi t h t he compl ai nant ' s consent .   Di smi ssal  of  a 

compl ai nt  wi t h t he consent  of  t he compl ai nant  i s r easonabl e.   

Di smi ssal  of  a compl ai nt  t hat  has pr osecut or i al  mer i t  " f or  such 

ot her  r eason as may be det er mi ned by t he Commi t t ee"  does not  

squar e wi t h t he st at ut e.  

¶73 I n sever al  r espect s,  t hen,  sect i on 6 i s i n di r ect  

cont r avent i on of  Wi s.  St at .  § 62. 50( 19)  because i t  al l ows t he 

Boar d t o t ake act i ons t hat  ar e not  aut hor i zed by t he t ext  of  t he 

st at ut e.    

¶74 We now exami ne ot her  sect i ons of  t he Rul e f or  comment .  

5.  Sect i on 7 

¶75 Subsect i on 7( a)  aut hor i zes conci l i at i on at  t he 

i nst ance of  t he FPC and t hen r equi r es a compl ai nant  t o 

par t i c i pat e.   Fai l ur e of  t he compl ai nant  t o appear  at  t he 

conci l i at i on conf er ence r esul t s i n a r ecommendat i on t o t he Boar d 

t hat  t he compl ai nt  be di smi ssed.   Requi r ed conci l i at i on 

cont r avenes Wi s.  St at .  § 62. 50( 19) .   Wi sconsi n St at .  § 62. 50( 19)  

st at es t hat  t he Boar d " shal l  set  a dat e f or  t he t r i al  and 
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i nvest i gat i on of  t he char ges. "   I t  does not  mandat e t hat  a 

compl ai nant  par t i c i pat e i n conci l i at i on.   Whi l e conci l i at i on may 

be an ef f ect i ve t ool  i n pr ocessi ng ci t i zen compl ai nt s,  i t  must  

be vol unt ar y under  t he st at ut e,  not  mandat or y. 12  I n addi t i on,  

t he pr ocedur e f or  conci l i at i on shoul d be agr eed upon by t he 

compl ai nant  and t he accused member .   Ther ef or e,  subsect i on 

7( b) ' s r equi r ement  t hat  " counsel  may act  as an obser ver  onl y"  

appear s t o be i nconsi st ent  wi t h a gr i evant ' s vol unt ar y 

par t i c i pat i on i n conci l i at i on.   Once agai n,  conci l i at i on wi l l  

of t en be hel pf ul ,  but  Wi s.  St at .  § 62. 50( 19)  does not  per mi t  t he 

FPC t o f or ce conci l i at i on on an unwi l l i ng compl ai nant .  

6.  Sect i on 8 

¶76 Sect i on 8,  whi ch r equi r es a wr i t t en r equest  f or  an 

adj our nment  of  t r i al  at  l east  f i ve wor ki ng days bef or e t he 

schedul ed t r i al  dat e,  appear s t oo r i gi d t o appl y i n al l  

c i r cumst ances.   Wi sconsi n St at .  § 62. 50( 16)  pr ovi des t hat  " [ t ] he 

accused and t he chi ef  shal l  have t he r i ght  t o an adj our nment  of  

t he t r i al  or  i nvest i gat i on of  t he char ges,  not  t o exceed 15 

days. "   I mposi ng an i nf l exi bl e f i ve days not i ce f or  an 

adj our nment  on a gr i evant  may obst r uct  t he f aci l i t at i on of  t he 

c i t i zen compl ai nt  pr ocedur e.    

                                                 
12 We acknowl edge t hat  conci l i at i on has been r epor t ed t o be 

" [ t ] he onl y aspect  of  t he FPC compl ai nt  pr ocess t hat  appear s t o 
have wor ked. "   Ri char d Jer ome,  Pol i ce Assessment  Resour ce 
Cent er ,  Pr omot i ng Pol i ce Account abi l i t y  i n Mi l waukee 50 ( 2006) .    
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CONCLUSI ON 

¶77 We af f i r m as modi f i ed t he c i r cui t  cour t ' s  j udgment  

decl ar i ng Rul e XVI I  i nval i d.   We i nval i dat e sect i ons 1,  2,  4,  

and 6 and t her ef or e af f i r m t he ci r cui t  cour t ' s  i nval i dat i on of  

Rul e XVI I  i n i t s ent i r et y.   We af f i r m t he ci r cui t  cour t ' s  

i nval i dat i on of  subsect i on 6( b) ( i ) .  We r ever se,  however ,  t he 

c i r cui t  cour t ' s  i nval i dat i on of  subsect i on 4( a) ,  whi ch r equi r es 

compl ai nant s t o st at e cause f or  r emoval .   We al so r ever se t he 

ci r cui t  cour t ' s  concl usi on t hat  t he Boar d has no aut hor i t y t o 

pr omul gat e r ul es concer ni ng ci t i zen compl ai nt  pr oceedi ngs under  

Wi s.  St at .  § 62. 50( 19) .    

¶78 I f  t he Boar d want s t o pr omul gat e a r ul e,  i t  shoul d 

cr af t  a r ul e t hat  bet t er  r ef l ect s t he pur pose i nt ended by t he 

l egi s l at ur e of  pr ovi di ng per sons wi t h ser i ous gr i evances agai nst  

a member  t he r i ght  t o pr esent  t hose gr i evances at  a publ i c 

t r i al .    

¶79 We ar e advi sed t hat  under  t hi s pr esent  Rul e,  t he Boar d 

has conduct ed onl y f our  t r i al s,  has i mposed no di sci pl i ne i n 491 

compl ai nt s s i nce 1998,  and has conduct ed no t r i al s s i nce 2001.   

Al t hough par t s of  t he Rul e ar e pl ai nl y def ect i ve,  t he cour t  i s  

har d pr essed t o r al l y t o i t s def ense i n t he f ace of  t hese 

st at i st i cs.   I f  t he Boar d want s t o pr omul gat e a r ul e,  i t  shoul d 

st ar t  over  and devi se a r ul e t hat  assur es f ai r  pr ocedur es f or  

member s wi t hout  cr eat i ng an obst acl e cour se f or  per sons wi t h a 

gr i evance.  

¶80 We r ecogni ze some of  t he chal l enges t hat  ar e i nher ent  

i n t he c i t i zen compl ai nt  pr ocedur e as pr ovi ded i n 
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Wi s.  St at .  § 62. 50( 19) .   For  i nst ance,  we r ecogni ze t he 

sensi t i ve bal ance bet ween t he Boar d' s dut y t o r emai n neut r al  and 

i t s dut y t o f ac i l i t at e c i t i zen compl ai nt s.   However ,  because 

compl ai nant s ar e of t en unr epr esent ed by counsel ,  t he Boar d' s 

st af f  must  bear  some r esponsi bi l i t y  wi t h r egar d t o t he t echni cal  

aspect s of  t he compl ai nt ,  such as assi st i ng wi t h i dent i f y i ng t he 

accused member ,  c i t i ng a speci f i c  r ul e v i ol at i on,  and ai di ng a 

compl ai nant  i n deci di ng whet her  t o pr oceed under  

Wi s.  St at .  § 62. 50( 19)  or  t he Char t er  Or di nance.    

¶81 We r ecogni ze t hat  t he Boar d i s a c i t i zen body char ged 

wi t h many r esponsi bi l i t i es under  Wi s.  St at .  § 62. 50.   We af f i r m 

t he Boar d' s use of  t he chi ef  t o hel p wi t h i t s i nvest i gat i on of  

t he char ges,  but  we must  i nval i dat e t he Boar d' s pr act i ce of  

r ef er r i ng a compl ai nt  t o t he chi ef  f or  i nvest i gat i on and 

di sposi t i on,  at  l east  unt i l  t he Boar d f or mal l y di smi sses t he 

compl ai nt  f or  i nsuf f i c i ency.    

¶82 We concl ude t hat  t he Boar d does have aut hor i t y t o 

pr omul gat e r ul es under  Wi s.  St at .  § 62. 50( 19) .   However ,  t he 

Boar d exceeded i t s st at ut or y aut hor i t y i n pr omul gat i ng sect i ons 

1,  2,  4,  and 6 of  Rul e XVI I .   We t her ef or e decl ar e Rul e XVI I  

i nval i d i n i t s ent i r et y.    

By the Court.—The or der  of  t he c i r cui t  cour t  i s modi f i ed 

and,  as modi f i ed,  af f i r med;  r i ght s decl ar ed.    

¶83 PATI ENCE DRAKE ROGGENSACK,  J. ,  di d not  par t i c i pat e.  
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APPENDI X 

RULE XVI I  

CI TI ZEN COMPLAI NT PROCEDURE 

Sect i on 1.  CI TI ZEN COMPLAI NT DEFI NED.  A ci t i zen 
compl ai nt  i s  any wr i t t en communi cat i on r ecei ved by t he 
Fi r e and Pol i ce Commi ssi on whi ch al l eges a v i ol at i on 
of  r ul es or  st andar d oper at i ng pr ocedur es by a member  
of  ei t her  t he Fi r e or  Pol i ce Depar t ment ,  whi ch meet s 
t he r equi r ement s of  Sect i ons 2,  3 and 4 bel ow.  

Sect i on 2.  WHO MAY FI LE A CI TI ZEN COMPLAI NT.  Any 
aggr i eved per son may f i l e a wr i t t en compl ai nt  al l egi ng 
mi sconduct  by a member  of  ei t her  t he Fi r e Depar t ment  
or  Pol i ce Depar t ment .  An aggr i eved per son i s someone 
who i s di r ect l y  af f ect ed by t he al l eged mi sconduct ,  or  
t he par ent  or  l egal  guar di an of  a mi nor  who i s 
di r ect l y af f ect ed by t he al l eged mi sconduct .   

Sect i on 3.  WHERE AND HOW TO FI LE.  A compl ai nt  al l egi ng 
mi sconduct  by a member  of  ei t her  t he Fi r e or  Pol i ce 
Depar t ment  must  be f i l ed by mai l i ng or  del i ver i ng a 
pr oper l y execut ed compl ai nt  t o t he Boar d of  Fi r e and 
Pol i ce Commi ssi oner s,  Ci t y Hal l ,  200 East  Wel l s 
St r eet ,  Room 706,  Mi l waukee,  WI ,  53202.   

Sect i on 4.  CONTENTS AND FORM OF COMPLAI NT.  The 
compl ai nt  must  st at e,  i n pl ai n l anguage,  t he f ul l  
name,  addr ess and t el ephone number  of  t he compl ai nant ;  
t he name,  badge number  or  ot her  i dent i f i cat i on of  t he 
accused member ( s) ;  t he dat e,  appr oxi mat e t i me and 
l ocat i on of  t he i nci dent ;  and a descr i pt i on of  t he 
al l eged mi sconduct .  The compl ai nant  ( aggr i eved per son)  
must  speci f y whet her  t he compl ai nt  i s  bei ng f i l ed 
pur suant  t o Sect i on 62. 50( 19)  of  t he Wi sconsi n 
St at ut es or  t he Ci t y of  Mi l waukee Char t er  Or di nances.   

( a)  I f  t he compl ai nt  i s  f i l ed under  t he St at e 
St at ut e,  t he compl ai nt  must  descr i be i ndi v i dual  
act s of  each accused member  whi ch woul d 
const i t ut e gr ounds f or  r emoval  ( f i r i ng)  of  t he 
member ( s)  f r om t he depar t ment .  The compl ai nt  must  
be si gned by t he aggr i eved per son,  or  t he par ent  
or  l egal  guar di an of  an aggr i eved mi nor ,  i n t he 
pr esence of  a not ar y.  The per son si gni ng t he 
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compl ai nt  must ,  upon oat h or  af f i r mat i on,  decl ar e 
t hat  t he cont ent s of  t he compl ai nt  ar e t r ue and 
cor r ect  t o t he best  of  t hat  per son’ s knowl edge.  
The compl ai nt  must  al so be si gned and dat ed by a 
not ar y.  

( b)  I f  t he compl ai nt  i s  f i l ed under  t he Char t er  
Or di nance,  t he compl ai nt  must  descr i be i ndi v i dual  
act s of  each member  accused whi ch woul d be 
gr ounds f or  di sci pl i ne.  The compl ai nt  must  be 
si gned by t he aggr i eved per son or  t he par ent  or  
guar di an of  an aggr i eved mi nor .   

The Fi r e and Pol i ce Depar t ment s shal l  per mi t  t he 
Execut i ve Di r ect or ,  or  desi gnee,  t o access al l  
depar t ment  r ecor ds ot her  t han per sonnel  r ecor ds whi ch 
ar e r el evant  t o t he i nci dent  st at ed i n t he compl ai nt ,  
as may be necessar y t o det er mi ne t he i dent i t y of  t he 
of f i cer ( s)  i nvol ved.  Any r ecor ds r evi ewed ar e f or  t hi s 
l i mi t ed pur pose onl y.  Shoul d pr ovi s i onal  j ur i sdi ct i on 
be gr ant ed,  t he accused member ( s)  shal l ,  upon r equest ,  
be pr ovi ded wi t h copi es of  document s used t o est abl i sh 
i dent i t y.   

Sect i on 5.  RECEI PT OF COMPLAI NT AND TRANSMI TTAL TO 
BOARD.  Upon r ecei pt  of  a compl ai nt  at  t he Fi r e and 
Pol i ce Commi ssi on,  a docket  number  wi l l  be assi gned.  
The compl ai nt  wi l l  t hen be gi ven t o t he Commi t t ee on 
Rul es and Compl ai nt s and pl aced on t he Rul es and 
Compl ai nt s Commi t t ee agenda.   

Sect i on 6.  PROVI SI ONAL JURI SDI CTI ON AND FURTHER 
APPROPRI ATE ACTI ON.  

( a)  The Commi t t ee on Rul es and Compl ai nt s wi l l  r evi ew 
al l  compl ai nt s and det er mi ne whet her  t he Boar d has 
j ur i sdi ct i on over  bot h t he accused member  and t he 
subj ect  mat t er  of  t he compl ai nt .   

( b)  The Commi t t ee wi l l  r epor t  t o t he Boar d 
r ecommendat i ons r egar di ng pr ovi s i onal  j ur i sdi ct i on and 
wi l l  r ecommend one of  t he f ol l owi ng al t er nat i ves:   

( i )  t hat  t he compl ai nt  be di smi ssed f or  l ack of  
pr osecut or i al  mer i t  or  f or  such ot her  r eason as 
may be det er mi ned by t he Commi t t ee,  or  t hat  t he 
compl ai nt  be di smi ssed and r ef er r ed t o t he 



No.   2004AP3306 

40 
 

Mi l waukee Pol i ce or  Fi r e Depar t ment  f or  
i nvest i gat i on and di sposi t i on;  or   

( i i )  t hat  t he mat t er  be r ef er r ed t o t he Boar d,  or  
t o a Hear i ng Exami ner  t o be desi gnat ed by t he 
Boar d,  f or  conci l i at i on,  pr et r i al  and t r i al ;  or   

( i i i )  t hat  t he compl ai nt  be hel d i n commi t t ee 
t o gi ve st af f  an oppor t uni t y t o obt ai n addi t i onal  
i nf or mat i on;  or   

( i v)  ot her  such act i ons as t he Commi t t ee may deem 
appr opr i at e.   

( c)  Upon r ecei pt  of  t he r ecommendat i on of  t he 
Commi t t ee,  t he Boar d,  by maj or i t y vot e i n open 
sessi on,  wi l l  make and announce i t s deci s i on r egar di ng 
whet her  pr ovi s i onal  j ur i sdi ct i on wi l l  be gr ant ed and 
how t he mat t er  i s t o pr oceed.   

( d)  I f  pr ovi s i onal  j ur i sdi ct i on i s not  gr ant ed,  t he 
Boar d wi l l  di smi ss t he compl ai nt  and wi l l  advi se t he 
compl ai nant  i n wr i t i ng of  t he deni al  and t he r eason( s)  
f or  such deni al .   

( e)  I f  t he Boar d gr ant s pr ovi s i onal  j ur i sdi ct i on,  t he 
compl ai nant  wi l l  be not i f i ed i n wr i t i ng of  such 
act i on.  A copy of  t he compl ai nt  and a Not i ce of  
Compl ai nt  wi l l  be ser ved upon t he accused member ( s)  
and t he Chi ef  of  t he depar t ment ,  wi t h a st at ement  
i ndi cat i ng t he depar t ment  r ul e whi ch i s al l eged t o 
have been vi ol at ed.   

Sect i on 7.  REFERRAL FOR CONCI LI ATI ON,  PRETRI AL AND 
TRI AL.  PROCEDURE.  

( a)  Any compl ai nt  whi ch i s r ecommended f or  t r i al  
pur suant  t o Sect i on 6( b) ( i i )  above may be r ef er r ed f or  
conci l i at i on.  Wr i t t en not i ce of  a conci l i at i on 
conf er ence,  t o t ake pl ace wi t hi n t hi r t y ( 30)  cal endar  
days of  r ef er r al ,  wi l l  be sent  t o bot h t he compl ai nant  
and t he accused member ,  or  t hei r  counsel .  The not i ce 
wi l l  i ndi cat e t he dat e,  t i me and pl ace of  conci l i at i on 
conf er ence and wi l l  advi se t he par t i es t hat  t he 
at t endance of  bot h t he compl ai nant  and t he accused 
member  i s r equi r ed.   
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( b)  The conci l i at i on conf er ence wi l l  be conduct ed by 
a member  of  t he Boar d or  t he Boar d’ s desi gnee.  The 
conf er ence wi l l  be i nf or mal ,  wi t h bot h par t i es 
encour aged t o di scuss t he mat t er  i n an at t empt  t o 
r esol ve i t  shor t  of  t r i al .  Ei t her  par t y may be 
accompani ed by l egal  counsel ,  but  counsel  may act  as 
an obser ver  onl y.  The pur pose of  t he conci l i at i on 
conf er ence i s t o seek r esol ut i on,  not  pr et r i al  
di scover y,  and st at ement s made at  t he conci l i at i on 
conf er ence wi l l  not  be admi ssi bl e at  t i me of  t r i al .  
Any Boar d member  who par t i c i pat es i n t he conci l i at i on 
conf er ence wi l l  not ,  unl ess bot h par t i es agr ee i n 
wr i t i ng,  par t i c i pat e i n any subsequent  t r i al  on t he 
compl ai nt .  No i ndi v i dual  who par t i c i pat es i n t he 
conci l i at i on conf er ence may si t  as Hear i ng Exami ner  
( see Sect i on 10 bel ow) ,  unl ess bot h par t i es agr ee i n 
wr i t i ng.   

( c)  Fai l ur e of  t he compl ai nant  t o appear  at  t he 
conci l i at i on conf er ence shal l  r esul t  i n a 
r ecommendat i on t o t he Boar d t hat  t he compl ai nt  be 
di smi ssed.  Member s of  bot h depar t ment s ar e r equi r ed t o 
appear  at  t he conci l i at i on conf er ence.  Fai l ur e of  t he 
accused member  t o appear  shal l  r esul t  i n a r ef er r al  t o 
t he chi ef  of  t he appr opr i at e depar t ment  f or  
i nvest i gat i on and possi bl e di sci pl i nar y act i on.  

( d)  I f  a mut ual  agr eement  i s r eached at  t he 
conci l i at i on conf er ence,  bot h par t i es wi l l  be asked t o 
s i gn a st at ement  of  r esol ut i on st at i ng t hat  t he 
di sput e has been r esol ved and t hat  t he mat t er  may be 
di smi ssed.  I f  t he r esol ut i on r equi r es any f ur t her  
act i on by ei t her  par t y,  t he st at ement  of  r esol ut i on 
wi l l  speci f y t he act i on r equi r ed and st at e t hat ,  upon 
compl et i on of  t he act i on r equi r ed,  t he mat t er  i s t o be 
di smi ssed.  A copy of  t he s i gned st at ement  of  
r esol ut i on wi l l  be gi ven t o each par t y.  When t he 
compl ai nant  and accused not i f y  t he Boar d t hat  al l  
necessar y act i on has been compl et ed,  t he mat t er  wi l l  
be r ecommended f or  di smi ssal ,  based upon successf ul  
conci l i at i on,  at  a meet i ng of  t he Boar d.   

( e)  I f  no conci l i at i on agr eement  i s r eached,  t he 
mat t er  wi l l  be r et ur ned t o t he Commi t t ee on Rul es and 
Compl ai nt s f or  di smi ssal  or  schedul i ng of  a pr et r i al  
conf er ence or  ot her  act i on as t he Commi t t ee deems 
appr opr i at e.   
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( f )  The pur pose of  t he pr et r i al  conf er ence i s t o 
at t empt  a f i nal  set t l ement  ef f or t ,  nar r ow t he i ssues 
t o be t r i ed,  and shor t en t he l engt h of  t i me necessar y 
t o compl et e pr esent at i on of  ev i dence at  t r i al .  To 
accompl i sh t hese t asks,  t he pr et r i al  conf er ence wi l l  
i ncl ude:  

( i )  Fi nal  set t l ement  negot i at i ons;  and,  

( i i )  Est abl i shment  of  dat es f or  t he exchange and 
f i l i ng of  wi t ness and exhi bi t  l i s t s;  and,   

( i i i )  Est abl i shment  of  dat es f or  t he exchange 
of  accur at e copi es of  exhi bi t s;  and,   

( i v)  Det er mi nat i on of  t he i ssue( s)  t o be 
addr essed at  t r i al ;  and,   

( v)  Execut i on of  a Pr et r i al  Or der  by t he Hear i ng 
Exami ner ,  wi t h a copy suppl i ed t o par t i es,  
set t i ng f or t h t he t r i al  dat e and any r emai ni ng 
r equi r ement s f or  t r i al  pr epar at i on by t he 
par t i es,  wi t h deadl i nes f or  such act i v i t i es.   

( g)  A r equest  f or  post ponement  of  t he conci l i at i on 
conf er ence or  pr et r i al  must  be submi t t ed i n wr i t i ng t o 
t he Boar d at  l east  f i ve ( 5)  wor ki ng days pr i or  t o t he 
schedul ed conci l i at i on or  pr et r i al  dat e.  The Boar d 
wi l l  deci de whet her  t o al l ow t he post ponement .   

( h)  Bot h par t i es must  pr ovi de wi t ness and exhi bi t  
l i s t s t o t he Boar d and t he opposi ng par t y.  Copi es of  
al l  pr oposed exhi bi t s wi l l  be suppl i ed t o t he opposi ng 
par t y accor di ng t o t he schedul e det er mi ned at  t he 
pr et r i al  conf er ence.  Act ual  copi es of  pr oposed 
exhi bi t s need not  be f i l ed wi t h t he Boar d unt i l  t hey 
ar e i nt r oduced at  t r i al .   

( i )  Fai l ur e of  ei t her  par t y t o exchange wi t ness 
l i s t s,  exhi bi t  l i s t s or  copi es of  pr oposed exhi bi t s 
accor di ng t o t he schedul i ng or der ,  unl ess an ext ensi on 
i s gr ant ed i n wr i t i ng by t he Boar d or  i t s desi gnat ed 
Hear i ng Exami ner ,  may r esul t  i n deni al  of  t he r i ght  t o 
cal l  any wi t ness or  pr esent  any exhi bi t  not  suppl i ed 
i n a t i mel y f ashi on pur suant  t o t hi s sect i on.  Deni al  
may be made,  at  t he di scr et i on of  t he Boar d,  ei t her  
pr i or  t o t r i al  or  at  t i me of  t r i al  upon t he mot i on of  
opposi ng par t y or  counsel .  
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Sect i on 8.  TRI AL DATES AND ADJOURNMENTS.  The Hear i ng 
Exami ner  wi l l  set  t he dat e and t i me of  t r i al  and wi l l  
not i f y t he compl ai nant  and t he accused by mai l ,  at  
l east  f our t een ( 14)  cal endar  days bef or e t he t r i al .  
The accused and t he compl ai nant  have t he r i ght  t o an 
adj our nment  of  t he t r i al  dat e not  t o exceed f i f t een 
( 15)  cal endar  days pr ovi ded t hat  a wr i t t en r equest  f or  
adj our nment  i s r ecei ved by t he Boar d at  l east  f i ve ( 5)  
wor ki ng days bef or e t he schedul ed t r i al  dat e.  Any 
subsequent  r equest  f or  adj our nment  of  t he t r i al  dat e 
must  be i n wr i t i ng and r ecei ved by t he Boar d at  l east  
f i ve ( 5)  wor ki ng days pr i or  t o t r i al  and must  st at e 
t he r easons f or  t he r equest .  The Boar d may gr ant  any 
adj our nment  r equest  upon a pr oper  and t i mel y showi ng 
of  good cause.  The Boar d may adj our n any t r i al  at  i t s  
own vol i t i on.   

Sect i on 9.  TRI AL PROCEDURE.  WI TNESSES.  Wi t nesses may 
be r equi r ed t o at t end any schedul ed t r i al  and gi ve 
t est i mony when ser ved wi t h a Boar d subpoena.  
Pr epar at i on and ser vi ce of  a subpoena i s  t he 
r esponsi bi l i t y  of  t he par t y desi r i ng at t endance of  t he 
wi t ness.  

Sect i on 10.  TRI AL BEFORE THE EXAMI NER.  PROCEDURE.  The 
Hear i ng Exami ner  wi l l  pr esi de over  any t r i al  and i s 
aut hor i zed t o make any and al l  evi dent i ar y r ul i ngs 
necessar y dur i ng t he t r i al .  Pr ocedur al  and evi dent i ar y 
r ul es gover ni ng t r i al s bef or e t he Boar d wi l l  al so 
appl y t o t r i al s  bef or e t he Hear i ng Exami ner .  Wi t hi n 
t went y ( 20)  cal endar  days af t er  t he c l ose of  t he 
pr oceedi ngs,  t he Hear i ng Exami ner  wi l l  pr ovi de t o t he 
Boar d a t r anscr i pt  of  t he pr oceedi ngs and a r epor t  
summar i z i ng t he evi dence pr esent ed,  and cont ai ni ng 
pr oposed f i ndi ngs of  f act ,  concl usi ons of  l aw and a 
r ecommended di sposi t i on.  At  t he same t i me,  a copy of  
t he r epor t  onl y wi l l  be mai l ed t o al l  par t i es or  t hei r  
r espect i ve counsel s.  Wi t hi n t went y ( 20)  cal endar  days 
of  mai l i ng t he r epor t  t o t he par t i es,  t he par t i es may 
f i l e wr i t t en br i ef s wi t h t he Boar d set t i ng f or t h t hei r  
r espect i ve posi t i ons.  Any r ef er ence t o t he t r anscr i pt  
of  t he pr oceedi ngs must  be accompani ed by per t i nent  
por t i ons of  t he t r anscr i pt .  Wi t hi n t en ( 10)  cal endar  
days of  t he f i l i ng of  t he br i ef s,  t he Boar d may,  at  
i t s  opt i on,  schedul e t he mat t er  f or  or al  ar gument .  The 
Boar d wi l l  meet  on t he dat e schedul ed f or  di sposi t i on 
and,  af t er  r ecei v i ng or al  ar gument ,  i f  necessar y,  
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del i ber at e i n c l osed sessi on.  The Boar d shal l  t hen,  i n 
open sessi on,  r ender  a deci s i on,  whi ch wi l l  ei t her  
accept  t he Hear i ng Exami ner ’ s r epor t  or  wi l l  make 
appr opr i at e modi f i cat i ons t o i t .  I f  t he Boar d 
det er mi nes t hat  t he char ges ar e sust ai ned,  i t  wi l l  
t hen pr oceed t o t he di sposi t i onal  phase i n accor dance 
wi t h Sect i on 20 of  t hi s Rul e.  

Sect i on 11.  TRI AL BEFORE THE BOARD.  PRESI DI NG OFFI CER.  
The Hear i ng Exami ner  wi l l  pr esi de at  a t r i al  bef or e 
t he Boar d,  and shal l  be r esponsi bl e f or  conduct i ng t he 
t r i al .  The Hear i ng Exami ner  wi l l  r ul e upon al l  mat t er s 
ar i s i ng i n t he cour se of  t he t r i al  pr ovi ded Fi r e and 
Pol i ce Commi ssi on member s ar e i n at t endance and al l  
deci s i ons,  det er mi nat i ons and di sposi t i ons ar e made by 
t he Boar d member s.   

Sect i on 12.  GENERAL CONDUCT OF TRI AL.  DECORUM.  Al l  
t r i al s conduct ed under  t hi s r ul e wi l l ,  t o t he ext ent  
possi bl e,  be i nf or mal .  Test i mony may be el i c i t ed 
ei t her  t hr ough i nt er r ogat i on or  i n nar r at i ve f or m.  The 
Wi sconsi n Rul es of  Evi dence wi l l  appl y i n t he same 
manner  t hat  t hey appl y i n a c i v i l  case.  The Boar d may 
r el ax t he r ul es of  evi dence i f  i t  deems t he i nt er est s 
of  j ust i ce t o be ser ved t her eby.  The t r i al  shal l  be 
conduct ed t o assur e f undament al  f ai r ness t o t he 
par t i es.  Obj ect i ons t o evi dent i ar y of f er s and of f er s 
of  pr oof  r egar di ng evi dence r ul ed i nadmi ss[ i ] bl e may 
be made and i ncor por at ed i nt o t he r ecor d.  Wi t nesses 
may be sequest er ed at  t he r equest  of  ei t her  par t y or  
upon mot i on of  t he Boar d.  

Sect i on 13.  I NADMI SS[ I ] BLE EVI DENCE.  Evi dence 
r esul t i ng f r om per sonnel  i nvest i gat i ons of  t he Fi r e 
Depar t ment  or  Pol i ce Depar t ment ,  or  f r om an 
i nvest i gat i on by t he Ci t y At t or ney f or  t he pur pose of  
a c i v i l  act i on,  or  gat her ed ex par t e r egar di ng t he 
speci f i c  c i t i zen compl ai nt  by i nvest i gat i on of  t he 
Boar d,  i s  not  admi ssi bl e.   

Sect i on 14.  EVI DENCE ADMI SSI BLE BY NOTI CE.  The Boar d 
may t ake of f i c i al  not i ce of ,  and accept  as evi dence 
wi t hout  addi t i onal  f oundat i on,  t he const i t ut i ons of  
t he Uni t ed St at es and t he St at e of  Wi sconsi n,  t he l aws 
of  t he St at e of  Wi sconsi n,  appl i cabl e case l aw 
i nt er pr et i ng r el evant  l egal  i ssues,  t he Char t er  of  t he 
Ci t y of  Mi l waukee,  or di nances of  t he Ci t y of  
Mi l waukee,  Fi r e and Pol i ce Commi ssi on Rul es and By 
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Laws,  appl i cabl e Fi r e Depar t ment  or  Pol i ce Depar t ment  
r ul es and r egul at i ons,  and pr evi ous wr i t t en deci s i ons 
of  t he Ci t y of  Mi l waukee Boar d of  Fi r e and Pol i ce 
Commi ssi oner s.  

Sect i on 15.  DOCUMENTARY EVI DENCE ADMI SSI BLE VI A 
CERTI FI CATI ON OR REASONABLE VERI FI CATI ON.  Rel evant  
i nf or mat i on or  r ecor ds whi ch ar e ei t her  cer t i f i ed or  
cont ai n r easonabl e guar ant ees of  t r ust wor t hi ness 
t hr ough quest i oni ng of  t he pr oponent  under  oat h,  may 
be admi ssi bl e wi t hout  t he necessi t y of  pr esent i ng 
di r ect  t est i mony f r om t he sour ce of  such r ecor ds.  

Sect i on 16.  TRI ALS OPEN TO PUBLI C.  Al l  t r i al s ar e open 
t o t he publ i c.   

Sect i on 17.  PRESENTATI ON OF EVI DENCE AT TRI AL.  BURDEN 
OF PROOF.  The compl ai nant  must  pr ove t he char ges by a 
pr eponder ance of  t he evi dence.  ( That  i s,  t he 
compl ai nant  must  show t hat  i t  i s  mor e l i kel y t han not  
t hat  t he char ges ar e t r ue. )  The compl ai nant  wi l l  make 
t he f i r st  pr esent at i on of  wi t nesses and exhi bi t s,  
af t er  whi ch t he accused wi l l  have a s i mi l ar  
oppor t uni t y.  Cr oss exami nat i on of  al l  wi t nesses i s 
per mi t t ed.  Ei t her  par t y may be cal l ed as a wi t ness by 
t he ot her  par t y.   

Sect i on 18.  TRI AL SUMMATI ON AND DECI SI ON OF THE BOARD.  
Af t er  pr esent at i on of  evi dence r egar di ng t he char ges 
f i l ed agai nst  t he accused member ,  each par t y  wi l l  be 
per mi t t ed t o of f er  a f i ve ( 5)  mi nut e summat i on of  t he 
evi dence.  The Boar d wi l l  t hen del i ber at e i n c l osed 
sessi on t o consi der  t he t est i mony and evi dence 
r ecei ved.  Upon r eachi ng a deci s i on by maj or i t y vot e,  
t he Boar d wi l l  announce i t s deci s i on on t he r ecor d,  i n 
open sessi on.  

Sect i on 19.  TRI AL PROCEDURE.  FAI LURE TO MEET BURDEN TO 
RESULT I N DI SMI SSAL.  I f  t he Boar d det er mi nes t hat  t he 
compl ai nant  has not  met  t he bur den of  pr oof ,  t he 
mat t er  wi l l  i mmedi at el y be di smi ssed and pr oceedi ngs 
t er mi nat ed.  A summar y of  pr oceedi ngs,  f i ndi ngs of  f act  
and deci s i on wi l l  be pr epar ed by t he Hear i ng Exami ner  
and si gned by a Boar d member  wi t hi n t hr ee ( 3)  wor ki ng 
days af t er  such deci s i on i s made.  A copy of  t he 
wr i t t en deci s i on wi l l  be mai l ed t o each of  t he 
par t i es.   
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Sect i on 20.  TRI AL PROCEDURE.  BURDEN MET.  DI SPOSI TI ONAL 
PHASE AND DECI SI ON.  At  t he begi nni ng of  t he t r i al ,  t he 
depar t ment  wi l l  pr ovi de t he Hear i ng Exami ner  wi t h a 
seal ed copy of  t he empl oyment  hi st or y and per f or mance 
r ecor ds of  t he accused member ( s) .  These f i l e( s)  wi l l  
be r et ai ned by t he Hear i ng Exami ner ,  and wi l l  not  be 
opened or  v i ewed by Boar d member s,  unl ess a 
det er mi nat i on has been made t hat  t he char ges have been 
sust ai ned.  I f  t he Boar d f i nds t hat  t he accused 
vi ol at ed a depar t ment  r ul e or  pr ocedur e,  t he Boar d 
wi l l  r evi ew t he empl oyment  hi st or y and per f or mance 
r ecor ds of  t he member ( s)  or  such ot her  per sonnel  
r ecor ds as t he Boar d may r equest .  The Boar d wi l l  t hen 
r ecei ve t est i mony,  exhi bi t s,  and or al  ar gument  f r om 
each par t y concer ni ng di sposi t i on.  Or al  ar gument  wi l l  
be l i mi t ed t o f i ve ( 5)  mi nut es f or  each par t y.  Af t er  
hear i ng t est i mony and ar gument ,  t he Boar d wi l l  
del i ber at e i n c l osed sessi on unt i l  a deci s i on i s 
r eached by maj or i t y vot e.  The Boar d wi l l  t hen announce 
i t s deci s i on t o t he par t i es and t he publ i c.  A wr i t t en 
summar y of  pr oceedi ngs,  f i ndi ngs of  f act  and deci s i on 
wi l l  be pr epar ed by t he Hear i ng Exami ner  and si gned by 
a Boar d member  wi t hi n t hr ee ( 3)  wor ki ng days af t er  t he 
deci s i on i s announced.  A copy of  t he deci s i on wi l l  be 
mai l ed t o al l  par t i es.   

Sect i on 21.  DI SPOSI TI ONAL OPTI ONS.  Upon a f i ndi ng of  
gui l t ,  t he Boar d has t he f ol l owi ng di sposi t i onal  
opt i ons:  

( a)  Suspensi on wi t hout  pay f or  a set  per i od not  t o 
exceed t he equi val ent  of  60 wor ki ng days;  or ,   

( b)  Demot i on t o a l esser  r ank wi t hi n t he depar t ment ,  
wi t h a cor r espondi ng decr ease i n pay and benef i t s;  or ,   

( c)  Di schar ge f r om t he depar t ment ;  or ,   

( d)  Ot her  such di sposi t i ons as per mi t t ed by l aw.   
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