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No. 2004AP3306
(L.C. No. 2003CV8737)

STATE OF W SCONSI N ) I N SUPREME COURT

State ex rel. Jose Castaneda,

Pl aintiff-Respondent,

V.
Wody Wl ch, Chairman, M| waukee Fire and FI'LED
Pol i ce Comm ssion, Eric Mandel Johnson, Vice

Chair, M| waukee Fire and Police Conmi ssi on, JUL 17, 2007
Carla Y. Cross, Leonard J. Sobczak, Ernesto A

Baca, Menbers of the MIwaukee Fire and Police David R Schanker
Conmi ssion, David L. Heard, Executive Director Gerk of Supreme Court

and M | waukee Fire and Police Conm ssion,

Def endant s- Appel | ant s.

APPEAL from an order of the Circuit Court for MIwaukee
County, Patricia D. MMahon, Judge. Modi fied and, as nodified,

affirmed. Rights decl ared.

11 DAVID T. PRCSSER, J. This case is before the court
on «certification by the ~court of appeal s, pursuant to

Ws. Stat. § (Rule) 809.61 (2005-06).! It concerns the aftermath

L' Al references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se indicat ed.
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of allegedly excessive conduct at a police raid in MI|waukee in
Sept enber 2002.

12 Wsconsin Stat. 8 62.50(19) authorizes an aggrieved
person to file a conplaint against a nenber of the fire or
police departnent (nenber) [in a city of the "1st class"]
al l eging conduct sufficient to warrant renoval of the nenber.

W sconsin Stat. 8 62.50(19) provides:

Charges by Aggri eved Person. In cases where duly
verified charges are filed by any aggrieved person
with the board of fire and police conm ssioners,
setting forth sufficient cause for the renoval of any
menber of either of the departnents, including the
chiefs or their assistants, the board or chief may
suspend such nenber or officer pending disposition of
such char ges. The board shall cause notice of the
filing of the charges with a copy to be served upon
the accused and shall set a date for the trial and
investigation of the charges, following the procedure
under this section. The board shall decide by a
majority vote and subject to the just cause standard
described in sub. (17)(b) whether the charges are
sust ai ned. | f sustained, the board shall imrediately
determ ne whether the good of the service requires
that the accused be renoved, suspended from office
wi thout pay for a period not exceeding 60 days or
reduced in rank. If the charges are not sustained,
the accused shall be immediately reinstated wthout
prej udi ce. The secretary of the board shall nake the
deci si on public.

Ws. Stat. § 62.50(19).

13 The M I waukee Fire and Police Conm ssion (FPC) Board
promul gated Rule XViI to inplement the <citizen conplaint
proceedings in Ws. Stat. 8 62.50(19) for conplaints in the Gty
of MIwaukee (the City).?2

2 The full text of Rule XVIl is reprinted in the Appendix
attached hereto.
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14 Jose Castaneda (Castaneda) filed a conplaint seeking
declaratory judgnment that Rule XVII is invalid and unlaw ul.
Castaneda argues not only that Rule XVII is invalid but also
that the FPC Board has no authority to pronulgate any rule
governing citizen conplaint proceedings under subsection (19) of
Ws. Stat. 8§ 62.50.

15 W conclude that the FPC Board has express and inplied
authority to promul gat e a rul e i npl enenti ng
Ws. Stat. 8§ 62.50(19) pertaining to conplaints by aggrieved
persons agai nst a nenber. However, we conclude that the FPC
Board exceeded its authority in adopting Rule XVII because at
| east four provisions of the rule contravene the |anguage or
intent of Ws. Stat. 8 62.50(19). Therefore, we nodify and, as
nmodified, affirm the judgnment of the circuit court declaring
Rule XVI1 invalid in its entirety.

FACTS AND PROCEDURAL HI STORY

16 This action arose froma police raid at El Rey grocery
store and tortilla factory on Septenber 18, 2002. Menbers of
the M Iwaukee Police Departnment were executing a search warrant
to investigate the sale of prescription drugs. On Novenber 7,
2002, Castaneda and 24 other conplainants filed a joint
conplaint with the FPC pursuant to Ws. Stat. 8 62.50(19)
concerning this police raid.

17 According to the allegations in the joint conplaint,
the police officers exceeded the scope of their search warrant,
which was to search El Rey grocery store and tortilla factory
for prescription drugs, and instead perfornmed an overbroad

3
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search for nonprescription drugs, including narcotics and other
controll ed substances. The joint conplaint also alleged that
the police officers engaged in excessive force and violence

agai nst innocent enpl oyees and custoners by doing the foll ow ng:

a. Entering the prem ses scream ng and shouting
in English only, and manhandling and
frightening people who didn't understand
t heir orders;

b. Entering the premses wth their police
identities hidden, so that enployees and
custoners could not determ ne whether they
were in fact | aw enforcenent officials;

C. Entering the premses wth guns drawn,
i ncl udi ng handguns, shot guns, and
sem automatic rifles, and pointing and

wavi ng them at persons;

d. Pointing guns directly in the faces of
per sons;

e. Jabbing guns hard into the bodies of

enpl oyees;

f. Forcing pregnant wonen to lie on their
stomachs, then jerking them hard to their
feet;

g. Pushing or otherwise forcing enployees at

the tortilla factory to lie on the ground;
h. In violation of WMD Policy 3/360.15(f),
bringing in large and frightening police

dogs to the general area where enployees
were herded together in close confinenent.

18 The joint conplaint also alleged that the police
officers "inproperly and unreasonably detained and inprisoned

enpl oyees and ot her persons” by doing the foll ow ng:

a. In violation of Police Departnent Rules
3/730.00, 3/730.05 and 3/730.15, handcuffing

4
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all the enployees at the tortilla factory
for one or nore hours;

b. In violation of Police Departnent Rules
3/730.00, 3/730.05 and 3/730.15, handcuffing
pregnant womnen;

C. Blocking all exits so that no enployees
could Il eave of their own free wll;

d. Forbidding enployees and other per sons
lawfully present to speak or to depart the
prem ses;

e. At the grocery store, ordering enployees to

raise their hand to request sonething to
drink or to go to the bathroom and
acconpanyi ng enpl oyees to the bat hroom

f. Det ai ning enployees and other persons for
hour s;
g. At the grocery store, forcing enployees and

other persons to stand wth their hands
above their heads for extended periods of
tine.

19 The conplainants requested that the FPC investigate
the actions of all the police officers involved in the raid,
including the chief of police; investigate whether the police
departnment nenbers filed all necessary reports of the incident,
including reports of when firearns are pointed at persons; hold
a hearing to take evidence; inpose appropriate discipline,
i ncludi ng suspension or termnation, on all officers involved
conduct a policy review of the MIwaukee Police Departnent
search warrant execution policy and procedure; and order the
M | waukee Police Departnment to issue a public apology to the E

Rey enpl oyees and custoners and to the southside community.
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10 The joint conplaint was acconpanied by 25 individual
conplaints on prescribed FPC forns. The conpleted forns were
nearly identical and nerely referenced the joint conplaint when
describing the alleged m sconduct. Under the portion of the
conpl ai nt t hat asked for facts supporting the alleged
m sconduct, each conplaint included the following: "The alleged
m sconduct is set forth in the attached joint conplaint. I
verify that those acts and incidents which | observed are true.
| am not verifying that acts or incidents which | did not
observe are true."

11 The joint conplaint did not identify any of the police
officers involved in the police raid. The inability to identify
any of the police officers was allegedly the result of the
police officers' deliberate concealnent of their identities
during the raid. In response to the lack of identification in
the joint conplaint, the FPC requested and received in Decenber
2002 from the M| waukee Police Departnent a list of all police
personnel who were present during the execution of the search
war r ant .

112 In January 2003 the FPC also requested an additiona
i ndi vi dual conplaint from each conplainant in order to identify
the specific rule violations that related to each accused.

113 From md-February to md-June 2003, upon receipt of
the individual conplaints, the FPC was able to identify only two
possible rule violations and was not able to link any of the
m sconduct alleged in the specific individual conplaints to any
of the 21 officers involved in the raid. |In August 2003 severa

6
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menbers of the FPC conferred and concluded that, due to the
inability to identify the accused police officers, the only
alternative available would be to forward the conplaints to the
chi ef of police.

14 On Septenber 30, 2003, Castaneda comrenced an action
in MIlwaukee County GCrcuit Court for a wit of mandanus
directing the FPC to set a date for the trial and investigation
of the charges in Castaneda's joint conplaint. The action naned
the Chairman, Vice Chair, and nenbers of the FPC (Board), as
well as the Executive Director, as defendants. Two days |ater
on October 2, 2003, the FPC Board addressed the joint conplaint
at a neeting. The Board heard fromits Commttee on Rules and
Conpl aints (Commttee), which presented three possible options.

115 First, the Commttee stated it "could recommend that
the Board refer matters for conciliation, pretrial and trial,
but [it did] not believe that this [was] appropriate given the
fact that none of the conplaints identify specific acts of
al l eged m sconduct by specific departnent nenbers.”

116 Second, the Board <could "dismss each of the
conplaints for lack of prosecutorial nerit" on the theory that
"[1]f a conplainant is unable to identify the individual who may
have commtted an act of m sconduct, there is little |ikelihood
of that conplainant being able to prove that a specific
departnent nmenber in fact commtted m sconduct.” However, the
Committee did not reconmmend this option because if the Board
di sm ssed the conplaints, it "would be doing nothing nore than
'sweeping the matter under the rug.'"

7
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117 Third, the Commttee recommended that the Board refer
the conplaints to the chief of police "wth a firm
recommendation from the Board that each conplaint be fully
i nvestigated and appropriate action taken." The Commttee noted
that the "Chief has reassured this Board and this comunity on

numer ous occasions that any and all allegations of m sconduct

which are brought to his attention will be fully investigated
and acted upon in an appropriate manner. W take the Chief at
his word in this regard, and trust that he will do his best to

see that justice is done as concerns conpl ainants and depart nent
menbers alike."

18 The Board accepted the Commttee's recommendations,
and, on the followng day, the Board forwarded "24 conplaints"”
to then MIwaukee Chief of Police Arthur Jones (Chief Jones).
In a letter to Chief Jones, the FPC Executive D rector, David L.
Heard (Heard), explained that the conplaints "allege nunerous
and often broad allegations of msconduct, but do not identify
specific departnent nenbers who are alleged to have commtted
any such act(s) of msconduct." Heard explained that the FPC
"did not take provisional jurisdiction over these matters and
have referred themto [Chief Jones] for a full investigation and
appropriate disposition.”

119 Following this referral to Chief Jones, on QOctober 7,
2003, Castaneda filed an anended conplaint seeking declaratory
judgment that Rule XVII is invalid and unl awful. Specifically,
Cast aneda asked the circuit court to declare that "FPC Rule XViI

Ctizen  Conplaint Procedure is invalid because it IS
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inconsistent with Ws. Stat[]. 8§ 62.50 and because the FPC had
no authority wunder Ws. Stat[]. 8 62.50 to pronulgate said
rule.” Castaneda al so asked the circuit court to declare that
the M|l waukee Police and Fire Departnment policy and practice
that permtted police officers to hide their identities was
i nvalid.

120 On Novenber 26, 2003, the circuit court ordered the
FPC to direct the new Chief of Police, Nannette Hegerty (Chief
Hegerty), to expedite the internal investigation concerning the
citizen conplaints. On Decenber 16, 2003, Chief Hegerty
concluded her investigation, and her report to the FPC was
forwarded to the circuit court. In her report, Chief Hegerty
acknowl edged that the El Rey search warrants were executed in a
manner simlar to procedure routinely performed at drug house
raids and other high-risk operations. Chi ef Hegerty reported
that she was instituting sone changes "in an effort to ensure
that this unfortunate sequence of events does not re-occur in
the future.” One of the changes was that all personnel involved
in the execution of a search warrant would be identifiable at
all tinmes, regardless of an operation's degree of risk
Specifically, t he change  woul d require t hat "Tactica

Enforcenent Unit Oficers, even when outfitted in full tactica

gear, . . . have individual identification clearly visible on
their outernost garnent(s)." In her report, Chief Hegerty also
suggested that all the aggrieved parties neet wth her and

representatives of the FPC to "engage in honest and open
communi cation” and to successfully resolve the conpl aint.

9
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21 The <circuit court was inpressed by Chief Hegerty's
report and ordered the parties to "have a productive neeting as
referenced in Chief Hegerty's letter." The parties were able to
settle the mandanus <claim and the "concealed identity"
declaratory judgnent claim and the court dism ssed those clains
wi t hout prejudice on Decenber 7, 2004.

122 However, the parties did not settle the declaratory
j udgment claimconcerning the validity of Rule XVIl. In My the
circuit court conducted a hearing. On July 15, 2004, the court
i ssued a declaratory judgnent declaring Rule XVIl invalid as not
aut horized by and contrary to Ws. Stat. 8§ 62.50. The circuit
court determined that Ws. Stat. 8 62.50 grants no genera
rulemaking authority to the Board for enacting Rule XVl
Speci fically, t he circuit court concl uded t hat
Ws. Stat. 8 62.50(19) "occupies the field wth regards to
conplaints by an aggrieved person and |eaves no room for rules
by the [Board]." The circuit court also declared that, "as
adopted and inplenented, Rule XVII frustrates the intent of the
| egi slature in enacting 8 62.50(19)."

123 The FPC appealed the circuit court's decision, and the
court of appeals certified the case to this court. The court of
appeal s asked this court to determne the scope of the Board's
rul emaking authority and whether the Board has authority to
pronmul gate rules concerning the citizen conplaint procedure as

provided in Ws. Stat. 8 62.50(19).

10
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STANDARD OF REVI EW
24 The 1issues presented in this case are whether the
Board has authority to pronulgate a rule concerning the citizen
conplaint procedure in Ws. Stat. 8 62.50(19), and if so,
whether Rule XVII exceeds statutory authority. Whet her an
agency has authority to promulgate rules requires statutory
interpretation, which is a question of law that we review de

novo. See Seider . O Connel |, 2000 W 76, 7129, 236

Ws. 2d 211, 612 N W2d 659. Whet her an admnistrative rule
exceeds statutory authority is also a question of law that we
review de novo, "although we benefit from the analyses of the

circuit court and the court of appeals.” Conway v. Bd. of the

Police & Fire Commrs of the Gty of Mdison, 2003 W 53, 119,

262 Ws. 2d 1, 662 N W2d 335.
DI SCUSSI ON
25 This case requires us to determ ne whether the Board
has either express or inplied authority to pronulgate a rule
gover ni ng t he citizen conpl ai nt pr ocedure in
Ws. Stat. 8 62.50(19). |If we conclude that the Board does have
such authority, we nust determ ne whether the Board exceeded its

statutory authority by pronulgating Rule XVII. See Conway, 262

Ws. 2d 1, 929.

11
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A Aut hority to Pronul gate Rul es

126 The legislature may either expressly or inmplicitly
authori ze an agency, such as the Board, to pronulgate a rule.?
Seider, 236 Ws. 2d 211, ¢970. "[Aln adm ni strative agency has
only those powers as are expressly conferred or necessarily
inplied from the statutory provisions under which it operates.”

Brown County v. DHSS, 103 Ws. 2d 37, 43, 307 N.W2d 247 (1981).

To determne whether the l|egislature expressly or inplicitly
aut hori zed the Board to pronulgate a rule, we first exam ne the
enabling statute. Seider, 236 Ws. 2d 211, (170. W strictly
construe an agency's enabling statute and "resolve any
reasonable doubt pertaining to an agency's inplied powers

agai nst the agency.” Ws. Ctizens Concerned for Cranes & Doves

v. Ws. DNR, 2004 W 40, 114, 270 Ws. 2d 318, 677 N.W2d 612.

127 To determne whether the |egislature gave express
authority, we identify the elenments of the enabling statute and

match the rule against those elenents. Ws. Hosp. Ass'n v.

Natural Res. Bd., 156 Ws. 2d 688, 706, 457 N.W2d 879 (C. App.

1990). "If the rule matches the statutory elenents, then the
statute expressly authorizes the rule. However, the enabling
statute need not spell out every detail of a rule in order to
expressly authorize [the rule]; if it did, no rule would be

necessary." Conway, 262 Ws. 2d 1, 31 (citation omtted).

3 The parties do not dispute that the Board of the M I waukee
Fire and Police Commssion is to be treated as an adm nistrative
agency. See Conway v. Bd. of Police & Fire Coormirs of the Gty
of Madi son, 2003 W 53, 27, 262 Ws. 2d 1, 662 N W2d 335.

12
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128 In this case, we I|look to the identified enabling
statute, Ws. Stat. 8 62.50(3)(a), to determne whether the
| egi sl ature expressly authorized the Board to pronmulgate a rule
concer ni ng t he citizen conpl ai nt procedure under
Ws. Stat. 8§ 62.50(19). W |look to the plain |anguage of the
statute. "If the language of the statute is clear and
unanbi guous, we apply the language to the facts at hand.”
Conway, 262 Ws. 2d 1, ¢930. W also consider the statute in
context; that is, "in relationship to the whole statute and to
related sections.” Id. In general, we give words and phrases
their common and approved neaning and may consult a dictionary
if necessary. 1d. "If this process of analysis yields a plain,
clear statutory mneaning, then there is no anbiguity, and the
statute is applied according to this ascertainnent of its

meani ng." Bruno v. M| waukee, 2003 W 28, 920, 260 Ws. 2d 633,

660 N. W 2d 656. Thus, "[o]nly if the statute is anbiguous nust
we turn to extrinsic sources such as legislative history to aid

our interpretation. Ws. Ctizens, 270 Ws. 2d 318, f17.

29 Wsconsin Stat. 8 62.50(3)(a) provi des that "[t] he
board may prescribe rules for the governnent of the nenbers of
each departnent and may delegate its rule-making authority to
the chief of each departnment."” The parties disagree whether the

authority to prescribe rules for the governnent of the nenbers

includes the authority to pronulgate a rule relating to citizen
conplaints under Ws. Stat. 8 62.50(19).

130 On one hand, Castaneda argues that the authority
relates only to the nenbers of each departnent whereas the

13
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citizen conplaint procedure in Ws. Stat. 8 62.50(19) relates to
the general public. Castaneda agrees with the circuit court
that the dictionary definition of "governnent" 1is not so
expansive as to include authority over investigation and trials.
Cast aneda conpares the language in Ws. Stat. 8 62.05(3)(a) to
the language in Ws. Stat. 8 62.13(5)(09), whi ch  concerns
di sciplinary actions against subordinates in cities not of the
first class.* Wsconsin Stat. § 62.13(5)(g) explicitly provides
that "[f]Jurther rules for the admnistration of this subsection
may be made by the board.” Castaneda asserts that the absence
of conparable |anguage in 8§ 62.50(3)(a) is evidence that the
Board does not have broad rulemaking authority to pronulgate
rules for conplaint, investigation, and trial procedures.

131 Finally, Castaneda argues that the statutory schene in
Ws. Stat. 8 62.50 is such that where the |egislature intended
the Board to have rul enmaking authority, it provided |anguage in
the statute, such as "in accordance wth such rules and
regul ations. " See, e.g., Ws. Stat. § 62.50(4), (7)(a). Wer e
the legislature did not intend the Board to have rul emaking
authority, it provided |anguage such as "under this section."
See, e.g., Ws. Stat. § 62.50(9), (11), (12), (16), and (19).

132 On the other hand, the FPC argues that the |egislature
expressly authorized the Board to promulgate rules for the

admnistration of Ws. Stat. 8§ 62.50(19). The FPC contends that

4 "Cities of 150,000 population and over shall constitute
1st class cities.” Ws. Stat. 8§ 62.05(1)(b). M | waukee is a
first class city.

14
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the language in Ws. Stat. 8 62.50(3)(a) authorizing the Board
to "prescribe rules for the government of the nenbers of each
departnent” includes the authority to prescribe rules concerning
di sci plinary proceedi ngs before the Board. The FPC cites Kasik

v. Janssen, 158 Ws. 606, 610, 149 N.W 398 (1914), which held

that the term "governnent of the nenbers" includes the power to
regul ate di sci pli ne. The FPC observes t hat
Ws. Stat. 8 62.50(19) is a disciplinary statute because the
trials contenplated under Ws. Stat. 8§ 62.50(19) are only those
trials that may lead to the discipline of a nmenber. Therefore,
it contends, the Board is expressly authorized to pronulgate
rul es for adm ni stering citizen conpl aints under
Ws. Stat. 8§ 62.50(19).

33 In addition, the FPC argues that the Board has
inplicit authority to pronmulgate rules for the adm nistration of
citizen conplaints. The FPC argues that the Board's
responsibilities wunder Ws. Stat. 8 62.50(19) <could not be
effectuated in the absence of an inplied grant of authority to
clarify procedure.

134 W agree with the FPC that the plain [|anguage of
Ws. Stat. 8 62.50(3)(a) gives the Board express authority to
promul gate rules concerning the admnistration of <citizen
conpl ai nts under Ws. Stat. § 62.50(19) i nsof ar as those
conplaints affect mnenber discipline. The |anguage of the
enabling statute—=[t]he board nay prescribe rules for the
governnment of the nenbers of each departnment"—+s plain and
unanbi guous. As defined in the dictionary, "governnent" neans

15
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"authoritative direction or control." \Whbster's New Col | egiate

Di ctionary 497 (1977) . Ther ef or e, under
Ws. Stat. 8 62.50(3)(a), the Board nmay prescribe rules for the
authoritative direction or control of its nenbers. As we said
in Kasik, the authority to prescribe rules for the governnent of
the nenbers "covers all those disciplinary regulations which
experience has shown to be valuable and to pronote obedi ence and
efficiency." Kasik, 158 Ws. at 610.

35 The circuit court invalidated Rule XVII in its
entirety saying that, "The rule mking authority of the
M I waukee FPC is |limted to rules for governance and sel ection
only. It does not grant authority for rules wth respect to
investigation and trial procedures."” Elsewhere, the court said
that the legislature has evinced "a clear intent to preclude
general rulemaking authority in the area of suspension or
renoval of nenbers.”

136 In our view, the citizen conplaint procedure in
Ws. Stat. 8 62.50(19) does not deal solely with the general
publi c. It also deals with the discipline of nenbers. The
citizen conplaint procedure in Ws. Stat. 8 62.50(19) requires
al l egations serious enough to lead to renoval of a nenber; it
authorizes the Board or <chief to suspend a nenber pending
di sposition of the charge; and it contenplates discipline of the
menber, including renoval, suspension, or a reduction in rank.
Therefore, while Ws. Stat. 8§ 62.50(19) affects how conplaints
from menbers of the general public will be processed, it also
deals with the discipline of nmenbers.

16
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137 We conclude, therefore, that the plain |anguage of
Ws. Stat. 8 62.50(3)(a) gives the Board express authority under
Ws. Stat. 8§ 62.50(3)(a) to pronmulgate rules concerning the
adm ni stration of citizen conpl ai nts under
Ws. Stat. 8§ 62.50(19). W acknowl edge a concern, however, wth
reliance on Ws. Stat. 8§ 62.50(3)(a) for express authority.
Wile 8 62.50(3)(a) gives the Board authority to "prescribe
rules for the governnent of the nmenbers of each departnent[,]"
it also authorizes the Board to "delegate its rule-making
authority to the chief of each departnent.” We recognize an
i nconsi stency between Ws. Stat. 8§ 62.50(3)(a), which would seem
to authorize the Board to delegate to the chief its authority to
pronmul gate rul es concerning the citizen conplaint procedure, and
the rest of the statutory schenme in Ws. Stat. 8§ 62.50, which
requires the Board to govern the citizen conplaint procedure.
Wiile we raise concern with relying on Ws. Stat. 8 62.50(3)(a)
as the source of express authority for the Board, we do not
think such concern precludes a determination of express
authority for the Board in this case. The troubl esone issue of
whether the Board could delegate its rulemaking authority
concerning citizen conplaint procedure to the chief of each
departnent is not before us.

138 W also conclude that even wthout this express
authority, the Board would have inplied authority to pronul gate
rules concerning citizen conplaints in Ws. Stat. 8§ 62.50(19).
As we stated in Kasik, a public officer "has by inplication such
additional powers as are necessary for the due and efficient

17
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exercise of powers expressly granted or such as may be fairly

inplied from the statute granting express powers." Kasi k, 158
Ws. at 610. Li kewise, the Board has inplied authority to
promulgate rules to «carry out its express powers under

Ws. Stat. § 62.50(19).

139 Castaneda argues that Ws. Stat. 8 62.50(19) gives the
Board no authority to pronulgate rules because the statute
includes a directive that the Board "follow] the procedure
under this section" and does not include the expansive |anguage
of "in accordance with such rules and regulations.” Castaneda's
argunent would be persuasive if 8 62.50 provided the entire
citizen conplaint procedure for the Board to follow It does
not .

140 Wsconsin Stat. 8 62.50 does provide a considerable
di rection. To illustrate, Ws. Stat. 8 62.50(15) requires that
notice of trial be served pursuant to the rules of civil
pr ocedure. W sconsin Stat. 8 62.50(17) provides the standard
for the Board to apply when deciding whether to sustain the
char ges. W sconsin Stat. 8 62.50(20) permts a nenber to bring
an action in circuit court followng inposition of discipline
and even provides a sanple form for the nenber to use to serve
notice on the secretary of the Board. A nunber of other
subsections in the section could be cited.

141 However, while Ws. Stat. 8 62.50 in general and
subsection (19) in particular provide nuch detail concerning the
citizen conplaint procedure, it is not conprehensive and does
not provide much direction for the handling and processing of
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conpl ai nt s. Wsconsin Stat. 8 62.50(19) does not define an
aggrieved person, which is very inportant for standing. It does
not indicate how and where an aggrieved person should file a
complaint.® It requires that the charge set forth "sufficient
cause for renoval" but does not indicate what an aggrieved
person nust do to allege sufficient cause for renoval. | t
requires the Board to follow the procedures for the trial and
investigation of the charges under Ws. Stat. 8 62.50(16), but
8 62.50(16) does not provide conprehensive instruction for these
pr ocedur es.

42 In sum Ws. Stat. 8§ 62.50(19) inplicitly conveys sone
powers to the Board because it |eaves open sone of the nethods
by which the Board should operate. Therefore, the Board's
authority to pronulgate rules concerning the admnistration of
citizen conpl ai nts IS necessarily inplied under
Ws. Stat. § 62.50(19). See Kasik, 158 Ws. at 610.

B. Whet her Rul e XVI1 Exceeds Statutory Authority

143 Having concluded that the Board has both express and
inplied authority to promul gat e rul es concer ni ng t he
adm ni stration of citizen conpl ai nts under
Ws. Stat. 8 62.50(19), we must now determ ne whether the Board
exceeded its statutory authority in pronmulgating Rule XVili
Al t hough the Board has authority to pronulgate a rule, the "rule

is not valid i f it exceeds t he bounds of correct

® Unlike Ws. Stat. § 62.50(13) and (20),
Ws. Stat. 8§ 62.50(19) does not provide a sanple form
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interpretation.” Ws. Stat. 8§ 227.11(2)(a); see Seider, 236

Ws. 2d 211, ¢971. "A rule exceeds an agency's statutory
authority if it <conflicts wth an unanbiguous statute" by
contradicting either the |anguage of a statute or |egislative
intent. Id., 172. In cases in which a conflict arises between
a statute and an admnistrative rule, the statute prevails. 1d.
We nust consider, therefore, whether Rule XVII contravenes the
| anguage in Ws. Stat. 8 62.50(19) or frustrates Ilegislative
i ntent.

44 The circuit court declared Rule XVII invalid in its
entirety because the Board did not have authority to pronul gate
rules on citizen conplaints. It then proceeded to address
several deficiencies in present Rule XViII that it believed
frustrated legislative intent. The circuit court said that,
rather than facilitating the processing of citizen conplaints,
Rule XVI1 "has served as a barrier to citizens seeking redress
from their governnent."” The circuit court noted that "[i]n
adopting Rule XVII, the FPC has engrafted a conplex |ayer of
requi renents onto 8 62.50(19) that was not contenplated by the
| egislature and which serves to frustrate the legislative
pur pose. " The circuit court declared that the requirenent in
Rule XVII for conplainants to identify the officer conplained of
fails to account for allegations that officer identities were
del i berately conceal ed. The circuit court also concluded that
the requirenment for conplainants to set forth specific rule
violations "serves only to frustrate and discourage such
conplaints.”
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145 In addition, the circuit court said that subsection
4(a), which requires conplainants to state cause for renoval,
and subsection 6(b)(i), which allows the conplaint to be
dismssed and referred to the MIlIwaukee Police or Fire
Departnent for investigation and disposition, were in direct
contravention of Ws. Stat. 8§ 62.50(19).

146 At oral argunent of this case, Castaneda proffered
seven problens with Rule XVIl: (1) Rule XVII permts dismssal
and referral of the conplaint to the chief not only for
investigation, but also for disposition; (2) Rule XVII permts
di sm ssal of the conplaint where the Board decides that it does
not have provisional jurisdiction; (3) Rule XVlilI permts
di sm ssal of the conplaint where the conplainant cannot identify
police officers who have concealed their identities; (4) Rule
XVI1 permts the conplaint to be held with the Commttee on
Rul es and Conplaints indefinitely; (5 Rule XVII restricts use
of police departnment records to identification of ©police
officers; (6) Rule XVII prohibits admssibility at trial of any
evidence which the Board gathers in its investigation of the
conplaint; and (7) Rule XVII permts dismssal of the conplaint
for any reason, including conplainant passivity.

47 In response, the FPC argues that "[b]y adopting Rule

XVIl . . . the Board was effectuating the purpose of the powers
del egated to it under Ws. Stat. 8§ 62.50(19)." The FPC asserts
t hat not hi ng in Rul e XVI | IS I nconsi st ent W th
Ws. Stat. 8§ 62.50(19). In response to the «circuit court's

i nval i dati on of subsection 4(a), which requires the conpl ai nant
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to state grounds sufficient for renoval, the FPC argues that
subsection 4(a) mrrors the |anguage of Ws. Stat. 8 62.50(19),
which requires the conplaint to set forth "sufficient cause for
the renoval ." In response to the circuit court's invalidation
of subsection 6(b)(i), which allows the Board to dismss and
refer the conplaint to the <chief for investigation and
di sposition, the FPC argues that subsection 6(b) (i) s
consistent with Ws. Stat. 8 62.50(19) "because it allows the

Board to refer the matter to the Chief after the Board has

determned that it does not have jurisdiction over the matter."
(Enmphasi s added.) The FPC contends that this provision does not
violate Ws. Stat. 8 62.50(19) because § 62.50(19) does not
require the Board to hear conplaints that do not neet statutory
requirenents.

148 Because we have recognized the FPC s authority to
promul gate a rule concerning citizen conplaints agai nst nenbers,
we face the unenviable prospect of trying to dissect Rule XVl
section by section, line by line, to determ ne what parts of the
rule are valid and what parts are not. If we were to engage in
this sort of analysis, we would be rewiting the rule ourselves
and depriving the FPC of the authority we believe it has been
given by the legislature. Instead, we declare Rule XVII invalid
as a whole because four inportant provisions of Rule XVII are
inconsistent wth Ws. Stat. § 62.50(19). W then sinply
comment on other provisions of the Rule that we believe my

frustrate the purpose of the statute. If the FPC decides to
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promulgate a new rule, it should craft a rule that better
reflects the purpose intended by the | egislature.

149 Wsconsin Stat. 8§ 62.50(19) recognizes that persons in
the community can be truly aggrieved by the actions or inactions
of menbers of fire and police departnents. The statute provides
that, in serious cases, these grievants have a right to hold
menbers accountable by presenting verified charges at a public
trial. The FPC is not required to facilitate the public trial
of a charge under Ws. Stat. 8 62.50(19) when the charge is
insufficiently serious, if proved, to warrant renoval of a
menber; however, neither FPC rules nor FPC adm nistration can be
permtted to frustrate the right to a pronpt public trial when
the charge is, in fact, sufficient to warrant renoval

150 The FPC is conflicted by its statutory role in
i nvestigating conplaints against nenbers and then sitting in
j udgnent on these conpl aints. Rul es can help to reconcile this
conflict without sacrificing fairness either to the grievant or
to the nenber.

1. Section 1 is Invalid

151 Section 1 of the Rule defines a citizen conplaint as
"any witten comunication . . . which alleges a violation of
rules or standard operating procedures[,]" and which neets the
requi renents of Sections 2, 3, and 4. This section is
probl emati ¢ because it inplies that a conplainant nust be able
to cite a violation of a specific rule or standard operating
procedure in order to file a conplaint. Furthernore, this
section does not assure a consistent response to each conpl aint.
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152 From the record in this case, it is not clear whether
Rule XVIlI requires a conplainant to cite the rule allegedly
being violated or sinmply to describe the alleged m sconduct that
constitutes a violation. At the notion hearing on the
declaratory judgnent in the circuit court, the FPC inplied that
a conplainant had the duty to cite a specific rule violation in
the conpl aint. The FPC stated at the hearing that the
conplainant has "to be able to identify a rule violation or an
order violation or violation of standard operating procedures.”
Earlier in the proceeding, when the circuit court stated that
the requirenment for a conplainant to cite a rule violation was a
"sticking point," the FPC responded that "[t]he rules and the
[ standard operating procedures] are available at every public
library. There isn't a person in the city that cannot obtain a
true, correct, accurate copy."

153 By contrast, there is language in section 4, entitled
"Contents and Form of Conplaint,"” that the conplainant provide
only a "description of the alleged m sconduct."” In addition,
the citizen conplaint form does not request the conplainant to
cite any specific rule violation where it asks the conpl ai nant
to describe the alleged m sconduct. However, the citizen
conplaint form does state in a paragraph at the top of the form
that "[t]he Fire and Police Conmmssion's citizen conplaint
process is designed to address allegations of intentional acts
of m sconduct by specific departnent menbers which are

viol ations of Departnent rules." (Enphasis added.)
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54 According to an affidavit from David Heard, the FPC s
Executive Director, FPC practice is that the FPC staff "reviews
the conplaint to determne which, if any, rule violations of the
M | waukee Police or Fire Departnment may have occurred.” Heard
explained that the FPC staff has a formatted neno that allows
the staff nenbers to "summarize in their ow words the
allegations of the conplaint and to provide a list of the npst
comonly occurring rule violations that staff can literally 'cut
and paste' into the nmeno to match the allegations contained in
the citizen conplaint.”

55 However, in this case, according to another of Heard's
affidavits, the FPC staff "requested from the individua
conplainants that each conplainant attenpt to identify the
specific rule violation that related to each of the [accused]."

156 Whatever the practices of the FPC have been, the
| anguage of Rul e XVI | contravenes t he | anguage of
Ws. Stat. 8 62.50(19). Wsconsin Stat. 8 62.50(19) does not
require the conplainant to allege a rule violation; it requires
the conplainant to set forth "sufficient cause for the renoval."
This m ght be established by a rule violation, but it mght also
be shown by ot her neans.

157 Section 1 is msleading because it appears to equate
setting forth sufficient cause for renoval with alleging a rule
vi ol ati on. The FPC argues that Ws. Stat. 8 62.50(19) nust be
read in conjunction with Ws. Stat. 8§ 62.50(17), which pertains

to the just cause standard that the Board is to apply when
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deci di ng whether to inpose discipline.® However, while the just
cause standard in Ws. Stat. 8§ 62.50(17) may require the Board
to consider whether the nenber violated a rule or order,

Ws. Stat. 8 62.50 does not require the conplainant to cite a

rule or standard operating procedure to set forth sufficient

cause for renoval

® Wsconsin Stat. § 62.50(17)(b) provides in part:

In making its determ nation, the board shall apply the
foll ow ng standards, to the extent applicable:

1. Whet her the subordinate could reasonably be
expected to have had knowl edge of the probable
consequences of the alleged conduct.

2. Whet her t he rul e or or der t hat t he
subordinate allegedly violated is reasonabl e.

3. Whet her the chief, before filing the charge
agai nst the subordinate, nmade a reasonable effort to
di scover whether the subordinate did in fact violate a
rule or order.

4. Wet her the effort described under subd. 3
was fair and objective.

5. Whet her the chief discovered substanti al
evidence that the subordinate violated the rule or
order as described in the charges filed against the
subor di nat e.

6. Whether the chief is applying the rule or
order fairly and wthout discrimnation against the
subor di nat e.

7. Whet her the proposed discipline reasonably
relates to the seriousness of the alleged violation
and to the subordinate's record of service with the
chief's departnent.

Ws. Stat. § 62.50(17)(b).
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58 To require the conplainant to cite a specific rule or
standard operating procedure that the conplainant believes was
vi ol at ed al so frustrates t he | egi slative i nt ent of

Ws. Stat. 8§ 62.50(19) because such a requirenment is unduly

bur densone. First, conplainants are typically not represented
by counsel. Second, the rules and standard operating procedures
are nore than 500 pages |ong. Third, versions of the current

rules and standard operating procedures may be inaccessible to
the general public. Counsel for the FPC, after having been
requested by the circuit court to provide it with a current copy
of the M I waukee Police Departnment rules and standard operating
procedures, conceded that, while the M| waukee Public Library
did have 13 copies, the copies were all from the year 2000 and
did not reflect the nost current updates. As the circuit court
noted, "[t]o require a citizen to conb through these rules and
determ ne which one or ones are applicable . . . is unreasonable
and not consistent wwth the intent to give the citizen access to
gover nnent . "

159 Section 1, as witten, is invalid because it appears
to create a barrier to filing a conplaint that does not exist in
Ws. Stat. 8§ 62.50(19).

2. Section 2 is Invalid

160 Section 2 is entitled "Wwo My File a GCtizen
Compl aint." The section is unduly restrictive and therefore
frustrates legislative intent. It Iimts the filing of a
conplaint to an "aggrieved person,” and it defines an aggrieved
person as "sonmeone who is directly affected by the alleged
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m sconduct, or the parent or legal guardian of a mnor who is
directly affected by the alleged m sconduct."” (Enphasis added.)
There may be situations in which a person who is not a m nor may
be unable to file a witten conplaint. For exanple, the rule
does not provide who may bring a conplaint on behalf of deceased
vi ctims. Fur t her nore, the rule does not account for
eyew t nesses of wongdoing who nmay not be directly affected by
the alleged m sconduct. A well-crafted rule should be able to
take account of these special situations.
3. Section 4 is Invalid

161 Section 4 is invalid, but not for the exact reasons
given by the circuit court. The circuit court declared that
subsection 4(a) of Rule XVII contravenes Ws. Stat. 8 62.50(19)
by requiring citizen conplaints to state cause for renoval. The
circuit court reasoned that Dbecause Ws. Stat. 8 62.50(19)
allows the Board to inpose discipline less than renoval, the
conpl ai nant need not seek only the renmedy for renoval in his or
her conpl ai nt. Therefore, the circuit court concluded that the
conpl ainant need not state cause for renoval, but my state
cause for other disciplinary action, in the conplaint.

62 The circuit court's interpretation is not consistent
with our reading of the statute. The statute calls for the

conplainant to set forth "sufficient cause for the renoval of

[a] nenber.™ Hence, the ability to proceed does not depend on
the ultimate objective of a conplainant in terns of discipline;
the ability to proceed under Ws. Stat. 8 62.50(19) depends on
whet her the conduct alleged is "sufficient" to warrant renoval
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of a nenber. Al though Ws. Stat. 8 62.50(19) allows the Board
to inpose discipline | ess severe than renoval, the statute stil
requires that the conplaint satisfy a mninmum standard in
setting forth sufficient cause for renoval. Subsections 4(a)
and (b) of Rule XVII accurately reflect the difference in
proceeding under Ws. Stat. 8 62.50(19), where the alleged
m sconduct is sufficient to warrant renoval, or proceedi ng under
the Cty of MIwaukee Charter Odinance (Charter O dinance),
where the alleged m sconduct is grounds for discipline but my
not warrant renoval .

163 Therefore, so far as Rule XVII requires a conpl ai nant
to state cause for r enoval to proceed under
Ws. Stat. 8 62.50(19), the rule is wvalid. In addition, the
requirenent in section 4 that the conplainant specify whether
the conplaint is being filed pursuant to Ws. Stat. 8 62.50(19)
or the Gty Charter is also valid. However, to avoid confusing
citizens who may not know under which provision to proceed, a
wel |l -crafted rule should clarify the gravity of the "individua
acts" necessary under Ws. Stat. 8 62.50(19) ver sus t he

"indi vi dual acts" necessary under the City Charter.’

" W note that the language in the citizen conplaint formis

nost likely at fault for causing sone of the circuit court's
confusion and should be nodified. The citizen conplaint form
i nforns t he conpl ai nant t hat he may proceed under

Ws. Stat. 8 62.50(19) only if he "believe[s] the departnent
menber (s) is/are guilty of m sconduct which should result in the
removal (termnation) of the nenber(s) from the departnent.”
(Enphasi s added.) The language in the citizen conplaint form
m ght better di rect the conpl ai nant to proceed under
Ws. Stat. 8§ 62.50(19) only if he believes the alleged
m sconduct woul d constitute grounds for renoval
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64 The provision in section 4, which requires the
conplainant to state the "nane, badge nunber or other
identification of the accused nenber(s)" 1is invalid. It
frustrates legislative intent when it does not account for
situations, such as the E Rey police raid, where the
conplainant alleges that the nenbers deliberately concealed
their identities. The |anguage may deter conplainants from
filing a conplaint because they do not know the identity of the
accused nenber. The language in any new rule should be |ess
restrictive and request the conpl ai nant to provide the
identification information or description of the nenber to the
best of his or her know edge.

165 W note that the last paragraph in subsection 4(b)
inplies that the FPC takes neasures to identify officers
described in the conplaint by requesting departnment records from
the fire and police departnents. In addition, according to
Heard's affidavit, FPC staff works with the fire and police
departments to aid in the identification of accused nenbers.?
Wiile this effort of FPC staff to identify the accused nenbers
may be part of the FPC s practice, the language in Rule XVllI,

the citizen conplaint form and the citizen conplaint guide® al

8 In this case, however, the parties disputed whether
Cast aneda obtai ned through an open records request the nanes of
the nenbers involved in the police raid or whether the FPC
obt ai ned t he nanes.

® The "Quide to the Citizen Conplaint Procedure" is a
publication by the MIlwaukee Fire and Police Commi ssion that
inforns citizens of the conplaint procedure and guides them in
filling out their conplaints.
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direct the conplainant to identify the officer and suggest that

the failure to identify the accused nenber wll lead to a
di sm ssal of the conplaint. This nust be clarified in any new
rul e.

4. Section 6 is Invalid

166 Section 6 is entitled "Provisional Jurisdiction and

Further Appropriate Action.” There are several problenms wth
this section. First, subsection 6(a) provides that "[t]he
Commttee on Rules and Conplaints will review all conplaints and

determne whether the Board has jurisdiction over both the
accused nenber and the subject matter of the conplaint.” This
part of the Rule fails to incorporate any limt on the time to
review the conplaint before making a recomendation to the
Boar d. In this case, the joint conplaint was filed on Novenber
7, 2002. The Committee waited alnobst a year before it nmade its
recomendations to the Board on Cctober 2, 2003. It appears as
t hough the Board did not decide to act on the joint conplaint
until after Castaneda filed a mandanus action in circuit court.
The absence of any tinetable for decision nay facilitate del ays
i n maki ng recomendati ons on conpl ai nts.

67 Under the present rule, the Commttee is expected to
make a recommendation on the sufficiency of the conplaint

(jurisdiction over the subject nmatter) and FPC s jurisdiction
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over the accused nenber.'® Inasmuch as the FPC has decided to
have a rule, the rule ought to have sone tinetable for making
deci si ons. We acknow edge that if a tinetable is set, there
wil | be situations that require additional tine. These
situations should require sonme formal explanation and the
setting of deadlines for determning jurisdiction. If there
were no Rule XVIl, a grievant would be able to seek a wit of
mandanus w thout facing the wuncertainty inherent in a rule
w thout a timnetable.

168 Prelimnary investigation of the conplaint prior to a
decision on jurisdiction is one of the situations that may
require additional tine. Referral to the fire or police
departnment may be appropriate as a part of the investigation
prior to a deternmination of jurisdiction. ! However, the FPC
should retain control of the conplaint, unless referral to the
chief or to a departnent is nade after di sm ssal

169 Subsection 6(b) al | ows the Conmttee to rmake

recommendations to the Board that are inconsistent with the

10 The Board would not have jurisdiction over the accused
i ndi vidual and would be able to dismss the conplaint if, for

exanple, the accused individual is enployed by a different
governing jurisdiction or if the accused individual has resigned
or been termnated for other reasons. In such circunstances,

the accused individual is a not a nenber of either the police or
fire departnment as contenpl ated under Ws. Stat. § 62.50(19).

1 However, in cases where the chief of either the police or
fire departnment is one of the subjects of the conplaint, the
Board should not use the chief for help with investigation. In
this case, M| waukee Chief of Police Arthur Jones was one of the
subj ects of the conplaint and should not have been involved in
the investigation.
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| anguage in Ws. Stat. 8§ 62.50(19). Subsection 6(b) allows the
Committee to make the followi ng recomendations to the Board:
(i) dismss the conplaint "for lack of prosecutorial nerit or

for such other reason as nay be determned by the Commttee[;]"

(1i) dismss the conplaint and refer it "to the MIwaukee Police

or Fire Departnment for investigation and disposition;” (iii)
proceed with the conplaint for <conciliation, pretrial, and
trial; (iv) hold the conplaint "in commttee to give staff an
opportunity to obtain additional information;" or (v) take

"other such actions as the Commttee nay deem appropriate.”

(Enmphasi s added.)

170 The plain |anguage of Ws. Stat. 8§ 62.50(19) gives the
Board only two options: (i) the Board may dism ss the conpl aint
for failure to "set[] forth sufficient cause for the renoval of
any nenber of either of the departnents;” or (ii) the Board
"shall set a date for the trial and investigation of the
charges, followng the procedure under [Ws. Stat. § 62.50]."
Ws. Stat. § 62.50(19).

171 The FPC should not refer the conplaint to the fire or

police departnent for disposition unless the Board dism sses the

conplaint on |egal grounds. The Board's judgnent will then be

subject to certiorari review See Conway, 262 Ws. 2d 1, 9147-

48. To do ot herw se is in di rect contraventi on of
Ws. Stat. § 62.50(19) and I nconsi st ent W th
Ws. Stat. 8§ 62.50(12). Wsconsin Stat. 8§ 62.50(12) directs

that "[w] henever conplaint against any nenber of the force of
either departnent is nmade to the chief thereof, the chief shal
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i mredi ately communicate the sane to the board of fire and police
commi ssioners and a trial shall be ordered by the board under
this section.” Ws. Stat. 8§ 62.50(12). This statutory
directive appears to reflect a legislative intent t hat
conplaints be directed from the chief to the Board, not vice
ver sa.

72 The Conmmttee's other options, such as conciliation,
may be desirable, but they nust not obfuscate or swallow up a
conplainant's right to a decision under the statute, unless they

are pursued wth the conplainant's consent. Dismssal of a

conplaint with the consent of the conplainant is reasonable.
Dismssal of a conplaint that has prosecutorial nerit "for such
other reason as nmay be determned by the Commttee" does not
square with the statute.

73 In several respects, then, section 6 is in direct
contravention of Ws. Stat. 8§ 62.50(19) because it allows the
Board to take actions that are not authorized by the text of the
statute.

174 We now exam ne ot her sections of the Rule for comment.
5. Section 7

175 Subsection 7(a) aut hori zes conciliation at t he
instance of the FPC and then requires a conplainant to
partici pate. Failure of the conplainant to appear at the
conciliation conference results in a recomendation to the Board
that the conplaint be dismssed. Required conciliation
contravenes Ws. Stat. § 62.50(19). W sconsin Stat. 8 62.50(19)
states that the Board "shall set a date for the trial and
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investigation of the charges."” It does not nmandate that a
conpl ai nant participate in conciliation. Wile conciliation my
be an effective tool in processing citizen conplaints, it nust
be voluntary under the statute, not mandatory.'? In addition
the procedure for conciliation should be agreed upon by the
conplainant and the accused nenber. Therefore, subsection
7(b)'s requirenent that "counsel nmy act as an observer only"
appears to be inconsistent wth a grievant's voluntary
participation in conciliation. Once again, conciliation wll
often be hel pful, but Ws. Stat. 8§ 62.50(19) does not permt the
FPC to force conciliation on an unw | ling conpl ai nant.
6. Section 8

176 Section 8, which requires a witten request for an
adj ournment of trial at least five working days before the
scheduled trial date, appears too rigid to apply in al
ci rcunstances. Wsconsin Stat. 8 62.50(16) provides that "[t]he
accused and the chief shall have the right to an adjournnent of
the trial or investigation of the charges, not to exceed 15
days. " I nposing an inflexible five days notice for an
adj ournnent on a grievant may obstruct the facilitation of the

citizen conpl ai nt procedure.

12w acknow edge that conciliation has been reported to be
"[t]he only aspect of the FPC conplaint process that appears to
have worked." Richard Jerome, Police Assessnment Resource
Center, Pronoting Police Accountability in MI|waukee 50 (2006).
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CONCLUSI ON

177 W affirm as nodified the circuit court's |udgnent
declaring Rule XVI1 invalid. We invalidate sections 1, 2, 4,
and 6 and therefore affirm the circuit court's invalidation of
Rule XVIl1 in its entirety. W affirm the circuit court's
i nval i dation of subsection 6(b)(i). W reverse, however, the
circuit court's invalidation of subsection 4(a), which requires
conplainants to state cause for renoval. W also reverse the
circuit court's conclusion that the Board has no authority to
pronmul gate rules concerning citizen conplaint proceedings under
Ws. Stat. 8§ 62.50(19).

178 If the Board wants to pronulgate a rule, it should
craft a rule that better reflects the purpose intended by the
| egi sl ature of providing persons with serious grievances agai nst
a nmenber the right to present those grievances at a public
trial.

179 We are advised that under this present Rule, the Board
has conducted only four trials, has inposed no discipline in 491
conplaints since 1998, and has conducted no trials since 2001.
Al though parts of the Rule are plainly defective, the court is
hard pressed to rally to its defense in the face of these
statistics. If the Board wants to pronulgate a rule, it should
start over and devise a rule that assures fair procedures for
menbers wi thout creating an obstacle course for persons wth a
gri evance.

180 We recognize sone of the challenges that are inherent
in t he citizen conpl ai nt procedure as provi ded in
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Ws. Stat. 8 62.50(19). For i nst ance, we recognize the
sensitive balance between the Board's duty to remain neutral and
its duty to facilitate citizen conplaints. However, because
conplainants are often unrepresented by counsel, the Board's
staff nust bear sonme responsibility with regard to the technical
aspects of the conplaint, such as assisting with identifying the
accused nenber, citing a specific rule violation, and aiding a
conpl ai nant in deci di ng whet her to proceed under
Ws. Stat. 8 62.50(19) or the Charter Odinance.

81 W recognize that the Board is a citizen body charged
wWith many responsibilities under Ws. Stat. § 62.50. We affirm
the Board's use of the chief to help with its investigation of
the charges, but we nust invalidate the Board' s practice of
referring a conplaint to the <chief for investigation and
di sposition, at least until the Board formally dismsses the
conplaint for insufficiency.

182 We conclude that the Board does have authority to
promul gate rules wunder Ws. Stat. 8§ 62.50(19). However, the
Board exceeded its statutory authority in pronulgating sections
1, 2, 4, and 6 of Rule XViI. We therefore declare Rule XVl
invalid inits entirety.

By the Court.—Jhe order of the circuit court is nodified
and, as nodified, affirnmed; rights decl ared.

183 PATI ENCE DRAKE ROGGENSACK, J., did not participate.
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APPENDI X
RULE XVI |
Cl TI ZEN COVPLAI NT PROCEDURE

Section 1. CITIZEN COVWPLAINT DEFINED. A citizen
conplaint is any witten conmunication received by the
Fire and Police Comm ssion which alleges a violation
of rules or standard operating procedures by a nenber
of either the Fire or Police Department, which neets
the requirenents of Sections 2, 3 and 4 bel ow.

Section 2. WHO MAY FILE A CTIZEN COVPLAINT. Any
aggrieved person may file a witten conplaint alleging
m sconduct by a nenber of either the Fire Departnent
or Police Departnent. An aggrieved person is soneone
who is directly affected by the alleged m sconduct, or
the parent or Jlegal guardian of a mnor who is
directly affected by the all eged m sconduct.

Section 3. WHERE AND HOW TO FILE. A conplaint alleging
m sconduct by a nenber of either the Fire or Police
Departnment mnust be filed by mailing or delivering a
properly executed conplaint to the Board of Fire and
Police Conm ssioners, Cty Hall, 200 East Wells
Street, Room 706, M | waukee, W, 53202.

Section 4. CONTENTS AND FORM OF COWPLAINT. The
conplaint nust state, in plain |anguage, the full
name, address and tel ephone nunber of the conpl ai nant;
the name, badge nunber or other identification of the
accused nmenber(s); the date, approximate tinme and
| ocation of the incident; and a description of the
al l eged m sconduct. The conpl ai nant (aggrieved person)
must specify whether the conplaint is being filed
pursuant to Section 62.50(19) of the Wsconsin
Statutes or the City of MI|waukee Charter Ordinances.

(a) If the conplaint is filed under the State
Statute, the conplaint nust describe individual
acts  of each accused nenber which would
constitute grounds for renoval (firing) of the
menber (s) from the departnent. The conpl ai nt nust
be signed by the aggrieved person, or the parent
or legal guardian of an aggrieved mnor, in the
presence of a notary. The person signing the
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conplaint must, upon oath or affirmation, declare
that the contents of the conplaint are true and
correct to the best of that person’s know edge.
The conplaint nust also be signed and dated by a
notary.

(b) If the conplaint is filed under the Charter
Ordi nance, the conplaint nust describe individual
acts of each nenber accused which would be
grounds for discipline. The conplaint nust be
signed by the aggrieved person or the parent or
guardi an of an aggrieved m nor.

The Fire and Police Departnments shall permt the
Executive Director, or designee, to access al
departnment records other than personnel records which
are relevant to the incident stated in the conplaint,
as may be necessary to determine the identity of the
of ficer(s) involved. Any records reviewed are for this
[imted purpose only. Should provisional jurisdiction
be granted, the accused nenber(s) shall, upon request,
be provided with copies of docunents used to establish
identity.

Section 5. RECEIPT OF COVPLAINT AND TRANSM TTAL TO
BOARD. Upon receipt of a conplaint at the Fire and
Police Comm ssion, a docket nunber wll be assigned.
The conplaint will then be given to the Conmttee on
Rules and Conplaints and placed on the Rules and
Compl ai nts Conm ttee agenda.

Section 6. PROVI SIONAL  JURI SDI CTION  AND FURTHER
APPROPRI ATE ACTI ON.

(a) The Conmittee on Rules and Conplaints will review
all conplaints and determne whether the Board has
jurisdiction over both the accused nenber and the
subj ect matter of the conplaint.

(b) The Comm ttee wi | report to t he Boar d
recommendati ons regarding provisional jurisdiction and
will recomrend one of the follow ng alternatives:

(1) that the conplaint be dismssed for |ack of
prosecutorial nerit or for such other reason as
may be determined by the Conmittee, or that the
conplaint be dismssed and referred to the
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M | waukee Pol i ce or Fire Depar t ment for
i nvestigation and di sposition; or

(1i) that the matter be referred to the Board, or
to a Hearing Examner to be designated by the
Board, for conciliation, pretrial and trial; or

(rit) that the conplaint be held in commttee
to give staff an opportunity to obtain additional
i nformation; or

(1v) other such actions as the Conmttee may deem
appropri ate.

(c) Upon receipt of the recomendation of the
Committee, the Board, by mjority vote 1in open
session, wll nake and announce its decision regarding
whet her provisional jurisdiction will be granted and
how the matter is to proceed.

(d) If provisional jurisdiction is not granted, the
Board will dismss the conplaint and will advise the
conplainant in witing of the denial and the reason(s)
for such deni al

(e) If the Board grants provisional jurisdiction, the

conplainant wll be notified in witing of such
action. A copy of the conplaint and a Notice of
Conmplaint will be served upon the accused nenber(s)

and the Chief of the departnent, wth a statenent
indicating the departnent rule which is alleged to
have been vi ol at ed.

Section 7. REFERRAL FOR CONCI LI ATION, PRETRIAL AND
TRI AL. PROCEDURE

(a) Any conplaint which is recommended for trial
pursuant to Section 6(b)(ii) above may be referred for
conci liation. Witten notice  of a conciliation
conference, to take place within thirty (30) cal endar
days of referral, will be sent to both the conplai nant
and the accused nenber, or their counsel. The notice
wll indicate the date, tinme and place of conciliation
conference and wll advise the parties that the
attendance of both the conplainant and the accused
menber is required.
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(b) The conciliation conference wll be conducted by
a nenber of the Board or the Board s designee. The
conference wll be informal, with both parties
encouraged to discuss the matter in an attenpt to
resolve it short of trial. Ether party my be
acconpani ed by I|egal counsel, but counsel may act as
an observer only. The purpose of the conciliation

conference is to seek resolution, not pretrial
di scovery, and statenents nmade at the conciliation
conference will not be admssible at time of trial.
Any Board nenber who participates in the conciliation
conference wll not, wunless both parties agree in

witing, participate in any subsequent trial on the
conplaint. No individual who participates in the
conciliation conference may sit as Hearing Exam ner
(see Section 10 below), unless both parties agree in
writing.

(c) Failure of +the conplainant to appear at the
conciliation conf erence shal | result in a
recormmendation to the Board that the conplaint be
di sm ssed. Menbers of both departnents are required to
appear at the conciliation conference. Failure of the
accused nenber to appear shall result in a referral to
t he chi ef of t he appropriate depart nment for
i nvestigation and possible disciplinary action.

(d) If a mutual agr eenent is reached at t he
conciliation conference, both parties will be asked to
sign a statenent of resolution stating that the
di spute has been resolved and that the matter may be

dism ssed. If the resolution requires any further
action by either party, the statenment of resolution
will specify the action required and state that, upon

conpletion of the action required, the matter is to be
di sm ssed. A copy of the signed statenent of
resolution will be given to each party. Wen the
conplainant and accused notify the Board that al
necessary action has been conpleted, the matter wll
be recommended for dismssal, based upon successful
conciliation, at a neeting of the Board.

(e) If no conciliation agreenment is reached, the
matter will be returned to the Conmttee on Rules and
Complaints for dismssal or scheduling of a pretrial
conference or other action as the Commttee deens
appropri at e.
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(f) The purpose of the pretrial conference is to
attenpt a final settlenent effort, narrow the issues
to be tried, and shorten the length of tinme necessary
to conplete presentation of evidence at trial. To
acconplish these tasks, the pretrial conference wll
i ncl ude:

(1) Final settlenment negotiations; and,

(ii) Establishnent of dates for the exchange and
filing of witness and exhibit |ists; and,

(rit) Est abli shnment of dates for the exchange
of accurate copies of exhibits; and,

(1v) Determnation of t he i ssue(s) to be
addressed at trial; and,

(v) Execution of a Pretrial Order by the Hearing
Examner, wth a <copy supplied to parties,
setting forth the trial date and any remaining
requi renents for trial preparation by the
parties, with deadlines for such activities.

(g) A request for postponenent of the conciliation
conference or pretrial must be submtted in witing to
the Board at least five (5) working days prior to the
scheduled conciliation or pretrial date. The Board
wi |l decide whether to allow the postponenent.

(h) Both parties nust provide wtness and exhibit
lists to the Board and the opposing party. Copies of

all proposed exhibits wll be supplied to the opposing
party according to the schedule determned at the
pretri al conf er ence. Act ual copies of pr oposed

exhibits need not be filed with the Board until they
are introduced at trial.

(1) Failure of either party to exchange wtness
lists, exhibit lists or copies of proposed exhibits
according to the scheduling order, unless an extension
is granted in witing by the Board or its designated
Hearing Examner, may result in denial of the right to
call any witness or present any exhibit not supplied
in a tinely fashion pursuant to this section. Denial
may be nade, at the discretion of the Board, either
prior to trial or at time of trial upon the notion of
opposi ng party or counsel.
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Section 8. TRIAL DATES AND ADJOURNMENTS. The Hearing
Examiner will set the date and tinme of trial and wll
notify the conplainant and the accused by mil, at
| east fourteen (14) calendar days before the trial.
The accused and the conplainant have the right to an
adjournnment of the trial date not to exceed fifteen
(15) cal endar days provided that a witten request for
adj ournnment is received by the Board at |east five (5)
wor king days before the scheduled trial date. Any
subsequent request for adjournnent of the trial date
must be in witing and received by the Board at |east
five (5 working days prior to trial and nust state
the reasons for the request. The Board nay grant any
adj ournment request upon a proper and tinmely show ng
of good cause. The Board may adjourn any trial at its
own volition.

Section 9. TRIAL PROCEDURE. W TNESSES. W tnesses nmay
be required to attend any scheduled trial and give
testimony when served wth a Board subpoena.
Preparation and service of a subpoena is the
responsibility of the party desiring attendance of the
W t ness.

Section 10. TRIAL BEFORE THE EXAM NER. PROCEDURE. The

Hearing Examiner wll preside over any trial and is
authorized to make any and all evidentiary rulings
necessary during the trial. Procedural and evidentiary
rules governing trials before the Board wll also

apply to trials before the Hearing Examner. Wthin
twenty (20) calendar days after the close of the
proceedi ngs, the Hearing Examiner will provide to the
Board a transcript of the proceedings and a report
summarizing the evidence presented, and containing
proposed findings of fact, conclusions of law and a
recommended disposition. At the sane tinme, a copy of
the report only will be nailed to all parties or their
respective counsels. Wthin twenty (20) cal endar days
of mailing the report to the parties, the parties may
file witten briefs with the Board setting forth their
respective positions. Any reference to the transcript
of the proceedings nust be acconpanied by pertinent
portions of the transcript. Wthin ten (10) cal endar
days of the filing of the briefs, the Board may, at
its option, schedule the matter for oral argunent. The
Board will neet on the date scheduled for disposition
and, after receiving oral argunent, if necessary,
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deliberate in closed session. The Board shall then, in

open session, render a decision, which wll either
accept the Hearing Examner’s report or wll nake
appropriate nodifications to it. | f the Board
determnes that the charges are sustained, it wll

then proceed to the dispositional phase in accordance
with Section 20 of this Rule.

Section 11. TRIAL BEFORE THE BOARD. PRESI DI NG OFFI CER

The Hearing Examner wll preside at a trial before
the Board, and shall be responsible for conducting the
trial. The Hearing Examiner will rule upon all matters

arising in the course of the trial provided Fire and
Police Comm ssion nenbers are in attendance and all
deci sions, determ nations and dispositions are made by
t he Board nenbers.

Section 12. CGENERAL CONDUCT OF TRIAL. DECORUM Al
trials conducted under this rule will, to the extent
possible, be informal. Testinony my be elicited
either through interrogation or in narrative form The
Wsconsin Rules of Evidence wll apply in the sane
manner that they apply in a civil case. The Board may
relax the rules of evidence if it deens the interests
of justice to be served thereby. The trial shall be
conducted to assure fundanental fairness to the
parties. (bjections to evidentiary offers and offers
of proof regarding evidence ruled inadmss[i]ble my
be made and incorporated into the record. Wtnesses
may be sequestered at the request of either party or
upon notion of the Board.

Section 13. | NADM SS[ | ] BLE EVI DENCE. Evi dence
resulting from personnel investigations of the Fire
Depart ment or Pol i ce Depart ment, or from an

investigation by the City Attorney for the purpose of
a civil action, or gathered ex parte regarding the
specific citizen conplaint by investigation of the
Board, is not adm ssible.

Section 14. EVIDENCE ADM SSIBLE BY NOTICE. The Board
may take official notice of, and accept as evidence
wi thout additional foundation, the constitutions of
the United States and the State of Wsconsin, the |aws
of the State of Wsconsin, applicable case |aw
interpreting relevant |egal issues, the Charter of the
Gty of M | waukee, ordinances of the Gty of
M | waukee, Fire and Police Comm ssion Rules and By
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Laws, applicable Fire Departnent or Police Departnent
rules and regulations, and previous witten decisions
of the Cty of MIwaukee Board of Fire and Police
Conmi ssi oners.

Section 15. DOCUMENTARY EVIDENCE ADM SSIBLE VIA
CERTI FI CATION OR REASONABLE VERI FI CATI ON. Rel evant
information or records which are either certified or
contain reasonable guarantees of t rustwort hi ness
t hrough questioning of the proponent under oath, may
be admssible wthout the necessity of presenting
direct testinony fromthe source of such records.

Section 16. TRIALS OPEN TO PUBLIC. All trials are open
to the public.

Section 17. PRESENTATI ON OF EVI DENCE AT TRI AL. BURDEN
OF PROOF. The conpl ai nant nust prove the charges by a
pr eponderance  of the evidence. (That is, t he
conpl ai nant must show that it is nore likely than not
that the charges are true.) The conplainant wll nmake
the first presentation of wtnesses and exhibits,
after which the accused wll have a simlar
opportunity. Cross examnation of all wtnesses 1is
permtted. Either party may be called as a w tness by
the other party.

Section 18. TRI AL SUMVATI ON AND DECI SI ON OF THE BOARD.
After presentation of evidence regarding the charges

filed against the accused nenber, each party wll be
permtted to offer a five (5) mnute summati on of the
evidence. The Board w Il then deliberate in closed

session to consider the testinony and evidence
received. Upon reaching a decision by nmgjority vote
the Board will announce its decision on the record, in
open sessi on.

Section 19. TRI AL PROCEDURE. FAILURE TO MEET BURDEN TO
RESULT IN DI SM SSAL. If the Board determi nes that the
conplainant has not net the burden of proof, the

matter wll imrediately be dism ssed and proceedings
termnated. A summary of proceedings, findings of fact
and decision will be prepared by the Hearing Exam ner

and signed by a Board nmenber within three (3) working
days after such decision is made. A copy of the
witten decision wll be muiled to each of the
parties.
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Section 20. TRIAL PROCEDURE. BURDEN MET. DI SPOSI TI ONAL
PHASE AND DECI SION. At the beginning of the trial, the
department wll provide the Hearing Examner with a
seal ed copy of the enploynent history and performnce
records of the accused nenber(s). These file(s) wll

be retained by the Hearing Examner, and will not be
opened or viewed by Board nenbers, unless a
determ nati on has been made that the charges have been
sustained. If the Board finds that the accused
violated a departnent rule or procedure, the Board
will review the enploynment history and perfornmance
records of the nenber(s) or such other personnel
records as the Board may request. The Board will then

receive testinmony, exhibits, and oral argunent from
each party concerning disposition. Oal argunent wll
be limted to five (5 mnutes for each party. After

hearing testinony and argunent, the Board will
deliberate in closed session until a decision is
reached by majority vote. The Board will then announce

its decision to the parties and the public. A witten
summary of proceedings, findings of fact and decision
will be prepared by the Hearing Exam ner and signed by
a Board menber within three (3) working days after the
decision is announced. A copy of the decision will be
mailed to all parties.

Section 21. DI SPOSI TIONAL OPTIONS. Upon a finding of
guilt, the Board has the followng dispositiona
opti ons:

(a) Suspension without pay for a set period not to
exceed t he equival ent of 60 working days; or,

(b) Denotion to a lesser rank within the departnent,
with a correspondi ng decrease in pay and benefits; or,

(c) Discharge fromthe departnent; or,

(d) O her such dispositions as permtted by | aw.
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