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This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 r ever si ng an or der  

of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Judge Cl ar e L.  Fi or enza 

pr esi di ng,  whi ch af f i r med a deci s i on of  t he Admi ni st r at or  of  t he 

Di v i s i on of  Hear i ngs and Appeal s ( t he Di v i s i on)  hol di ng t hat  t he 

Di v i s i on had j ur i sdi ct i on t o r evoke bot h Kevi n Thomas'  par ol e 

and ext ended super vi s i on at  t he same t i me.  
                                                 

1 St at e ex r el .  Thomas v.  Schwar z,  No.  2004AP1487,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jul y 5,  2006) .  
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¶2 I n t he pet i t i on f or  r evi ew,  Davi d H.  Schwar z,  

Admi ni st r at or  of  t he Di v i s i on,  and Mat t hew J.  Fr ank,  Secr et ar y  

of  t he Depar t ment  of  Cor r ect i ons ( t he DOC)  ( col l ect i vel y,  

Schwar z) ,  ask t hi s cour t  t o answer  t he quest i on of  whet her  t he 

cour t  of  appeal s er r ed i n i nt er pr et i ng Wi sconsi n sent enci ng 

st at ut es when i t  hel d t hat  t he Di v i s i on l acked j ur i sdi ct i on 

s i mul t aneousl y t o r evoke par ol e and ext ended super vi s i on of  a 

per son ser vi ng consecut i ve i ndet er mi nat e and det er mi nat e 

sent ences.   Schwar z al so asks t hi s cour t  t o det er mi ne whet her  

t he cour t  of  appeal s appl i ed t he cor r ect  st andar d of  def er ence 

t o t he i nt er pr et at i on and appl i cat i on of  t he Tr ut h- i n- Sent enci ng 

( TI S)  st at ut es by t he Di v i s i on.  

¶3 We hol d t hat  t he Di v i s i on act ed pr oper l y,  and wi t hi n 

i t s j ur i sdi ct i on,  i n r evoki ng Kevi n Thomas'  par ol e and ext ended 

super vi s i on s i mul t aneousl y,  s i nce her e t he consecut i ve 

i ndet er mi nat e and det er mi nat e sent ences wer e pr oper l y t r eat ed as 

one cont i nuous sent ence,  wi t h t he conf i nement  per i ods ser ved 

f i r st ,  f ol l owed by cont i nuous nonconf i nement  per i ods of  par ol e 

and ext ended super vi s i on.   We f ur t her  hol d t hat  t he i ssue 

pr esent ed i n t hi s case i s one of  f i r st  i mpr essi on,  so t hat  no 

def er ence t o t he deci s i on of  t he Di v i s i on i s war r ant ed.  

¶4 The deci s i on of  t he cour t  of  appeal s i s,  t her ef or e,  

r ever sed,  and t he deci s i on of  t he Di v i s i on i s r ei nst at ed.  

I  

¶5 On June 30,  1999,  Kevi n Thomas ( Thomas) ,  al so known as 

Fer nando Thomas,  pl eaded gui l t y t o,  and was convi ct ed of ,  t wo 

count s of  f or ger y i n Mi l waukee Count y Ci r cui t  Cour t .   On August  
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17,  1999,  t he cour t  i mposed an i ndet er mi nat e sent ence of  t wo 

year s of  i mpr i sonment  on each count  of  f or ger y,  consecut i ve t o 

each ot her .   The cour t  st ayed t he sent ence and pl aced Thomas on 

pr obat i on f or  a f i ve- year  per i od.   On Apr i l  6,  2000,  Thomas 

pl eaded gui l t y t o,  and was convi ct ed of ,  one count  of  bur gl ar y 

i n Mi l waukee Count y Ci r cui t  Cour t .  

¶6 Thomas'  pr obat i on was r evoked on Apr i l  21,  2000,  as a 

r esul t  of  act i ons gi v i ng r i se t o t he bur gl ar y char ge.   Thomas 

t hen began ser vi ng t he t wo consecut i ve t wo- year  sent ences f or  

t he f or ger y convi ct i ons.   On May 8,  2000,  Thomas was sent enced 

t o a det er mi nat e,  consecut i ve ei ght - year  sent ence f or  t he 

bur gl ar y convi ct i on,  consi st i ng of  t hr ee year s of  i ni t i al  

conf i nement  and f i ve year s of  ext ended super vi s i on.  

¶7 Thomas compl et ed t he Chal l enge I ncar cer at i on Pr ogr am 

whi l e ser vi ng hi s sent ence and,  consequent l y,  t he c i r cui t  cour t ,  

Judge Jef f r ey A.  Conen pr esi di ng,  amended t he j udgment  of  

convi ct i on and sent ence i n t he bur gl ar y case.   The cour t  or der ed 

Thomas t o ser ve an ei ght - year  sent ence consi st i ng of  zer o year s 

of  conf i nement  and ei ght  year s of  ext ended super vi s i on.  

¶8 On August  27,  2001,  t he DOC r el eased Thomas t o par ol e 

and,  i t  asser t s ,  ext ended super vi s i on.   On Febr uar y 2,  2004,  

Thomas was t aken i nt o cust ody f or  al l egedl y v i ol at i ng t he 

condi t i ons of  hi s par ol e and ext ended super vi s i on.   The al l eged 

vi ol at i ons i ncl uded possessi on and sal e of  her oi n,  consumpt i on 

of  her oi n,  possessi on and consumpt i on of  met hadone,  oper at i ng a 

mot or  vehi c l e wi t hout  pr i or  appr oval  f r om hi s par ol e agent  and 
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wi t hout  a val i d dr i ver ' s l i cense,  and f ai l i ng t o r epor t  t o hi s 

par ol e agent  f or  an of f i ce v i s i t .  

¶9 The DOC sought  r evocat i on of  bot h Thomas'  par ol e and 

ext ended super vi s i on s i mul t aneousl y.   A r evocat i on hear i ng t ook 

pl ace i n f r ont  of  an admi ni st r at i ve l aw j udge ( ALJ) 2 on Mar ch 16,  

2004.   Thomas moved t o di smi ss t he pr oceedi ngs f or  r evocat i on of  

ext ended super vi s i on.   Thomas ar gued t hat  par ol e and ext ended 

super vi s i on ar e t wo separ at e sent ences,  not  one cont i nuous 

per i od of  super vi s i on.   He ar gued t hat  he had not  yet  commenced 

ser vi ng t he ext ended super vi s i on i n t he bur gl ar y  case and t hat ,  

t her ef or e,  i t  coul d not  be r evoked.  

¶10 The ALJ concl uded t hat  changes t o t he sent enci ng 

st at ut es due t o TI S3 had not  been i nt ended t o change t he exi st i ng 

l aw t hat  al l  consecut i ve sent ences ar e ser ved as one cont i nuous 

sent ence.   The ALJ concl uded t hat  Thomas had commi t t ed al l  of  

                                                 
2 Mayumi  M.  I shi i ,  who pr esi ded over  Thomas'  r evocat i on 

hear i ng,  i s an ALJ i n t he Di v i s i on of  Hear i ngs and Appeal s and 
was act i ng on t he Di vi s i on' s behal f .  

3 I n June 1998 t he l egi s l at ur e enact ed Tr ut h- i n- Sent enci ng 
Par t  I  ( TI S- I ) ,  1997 Wi s.  Act  283,  whi ch di d away wi t h t he 
st at e' s i ndet er mi nat e sent enci ng syst em and put  a det er mi nat e 
sent enci ng syst em i n pl ace.   See Mi chael  B.  Br ennan,  Thomas J.  
Hammer ,  and Donal d V.  Lat or r aca,  Ful l y I mpl ement i ng Tr ut h- i n-
Sent enci ng,  75 Wi s.  Law.  10,  11 ( November  2002) .   The TI S- I  
l egi s l at i on appl i es t o f el oni es commi t t ed on and af t er  Dec.  31,  
1999.   I d.  

   
Then,  i n Jul y 2002 Gover nor  Scot t  McCal l um si gned Tr ut h- i n-

Sent enci ng Par t  I I  ( TI S- I I ) ,  2001 Wi s.  Act  109,  i nt o l aw.   I d.  
at  12.   The TI S- I I  l egi s l at i on i ncl uded new cr i me 
cl assi f i cat i ons and ot her  subst ant i ve and pr ocedur al  l aw 
changes.   I d.    
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t he al l eged vi ol at i ons and r evoked hi s par ol e and ext ended 

super vi s i on.   The ALJ di d not  or der  any r ei ncar cer at i on t i me f or  

t he par ol e r evocat i on i n t he f or ger y case,  but  r ecommended t hat  

t he c i r cui t  cour t  i mpose t wo year s and f i f t een days of  

r econf i nement  i n t he bur gl ar y case.  

¶11 Thomas appeal ed t he ALJ' s deci s i on t o t he Di v i s i on,  

chal l engi ng onl y t he r evocat i on of  hi s ext ended super vi s i on.   

Schwar z,  as Di v i s i on Admi ni st r at or ,  sust ai ned t he ALJ' s 

deci s i on,  r easoni ng t hat  Wi s.  St at .  § 302. 113( 4) ( 2003- 04) 4 

pl ai nl y i ndi cat es t he l egi s l at ur e' s i nt ent  t o cont i nue t he l ong-

st andi ng pr act i ce of  t r eat i ng consecut i ve sent ences as one 

si ngl e,  cont i nuous sent ence f or  TI S cases.  

¶12 Thomas appeal ed t he deci s i on of  t he Di v i s i on t o t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Judge Cl ar e L.  Fi or enza 

pr esi di ng,  whi ch af f i r med t he Di vi s i on' s deci s i on.   Thomas t hen 

sought  r evi ew i n t he cour t  of  appeal s,  whi ch r ever sed and 

r emanded,  wi t h Judge Ral ph Adam Fi ne di ssent i ng.  

¶13 The cour t  of  appeal s not ed t hat  Thomas was not  

chal l engi ng hi s par ol e r evocat i on,  but  r at her ,  was ar gui ng t hat  

hi s ext ended super vi s i on coul d not  be r evoked,  because i t  had 

not  yet  begun at  t he t i me he was on par ol e.   The cour t  of  

appeal s appl i ed a de novo st andar d of  r evi ew,  hol di ng t hat  t hi s 

case i s one of  f i r st  i mpr essi on.  

                                                 
4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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¶14 The cour t  of  appeal s l ooked at  t he r el evant  case l aw 

and st at ut es t hat  wer e i n ef f ect  pr i or  t o TI S.   The cour t  of  

appeal s not ed t hat  i n Ashf or d v.  Di v i s i on of  Hear i ngs and 

Appeal s,  177 Wi s.  2d 34,  501 N. W. 2d 824 ( Ct .  App.  1993) ,  t he 

cour t  had r ej ect ed t he def endant ' s ar gument  t hat  par ol e shoul d 

be vi ewed as t wo di st i nct  t i me per i ods,  wi t h par ol e on one 

sent ence expi r i ng bef or e par ol e on t he ot her  sent ence began.   At  

t he t i me Ashf or d was deci ded,  Wi s.  St at .  § 302. 11 ( 1991- 92)  

pr ovi ded i n r el evant  par t :   

( 3)  Al l  consecut i ve sent ences shal l  be comput ed 
as one cont i nuous sent ence.  

.  .  .  .  

( 7) ( a)  The di v i s i on of  hear i ngs and appeal s i n 
t he depar t ment  of  admi ni st r at i on,  upon pr oper  not i ce 
and hear i ng .  .  .  may r et ur n a par ol ee r el eased under  
 .  .  .  [ mandat or y r el ease]  t o pr i son f or  a per i od up 
t o t he r emai nder  of  t he sent ence f or  a v i ol at i on of  
t he condi t i ons of  par ol e.   The r emai nder  of  t he 
sent ence i s t he ent i r e sent ence,  l ess t i me ser ved i n 
cust ody pr i or  t o par ol e.  .  .  .  

The cour t  of  appeal s not ed t hat  t he l egi s l at ur e el i mi nat ed 

t he l anguage i n Wi s.  St at .  § 302. 11( 3)  ( 1991- 92)  t hat  sai d,  " Al l  

consecut i ve sent ences shal l  be comput ed as one cont i nuous 

sent ence"  and r epl aced i t  wi t h,  " Al l  consecut i ve sent ences 

i mposed f or  cr i mes commi t t ed bef or e December  31,  1999,  shal l  be 

comput ed as one cont i nuous sent ence. "   See 

Wi s.  St at .  § 302. 11( 3) .  
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¶15 The cour t  of  appeal s al so not ed t hat  t he l egi s l at ur e 

cr eat ed Wi s.  St at .  § 302. 113( 4)  as par t  of  TI S5.   Sect i on 

302. 113( 4)  pr ovi des:  " Al l  consecut i ve sent ences i mposed f or  

cr i mes commi t t ed on or  af t er  December  31,  1999,  shal l  be 

comput ed as one cont i nuous sent ence.   The per son shal l  ser ve any 

t er m of  ext ended super vi s i on af t er  ser vi ng al l  t er ms of  

conf i nement  i n pr i son. "   The cour t  of  appeal s st at ed t hat  t he 

cur r ent  ver si on of  Wi s.  St at .  §  302. 11( 3)  i ndi cat es t hat  al l  

consecut i ve i ndet er mi nat e sent ences shal l  be t r eat ed as one 

cont i nuous6 sent ence,  and t hat  § 302. 113( 4)  i ndi cat es t hat  al l  

consecut i ve det er mi nat e sent ences shal l  be t r eat ed as one 

cont i nuous sent ence.  

¶16 The cour t  of  appeal s al so exami ned 

Wi s.  St at .  § 973. 15( 2m) ( c)  and ( d) 7,  and det er mi ned t hat  t hose 

                                                 
5 Wi sconsi n St at .  § 302. 113( 4) ( 1997- 98) ,  adopt ed as par t  of  

TI S- I ,  pr ovi ded:  " Al l  consecut i ve sent ences shal l  be comput ed as 
one cont i nuous sent ence.   The per son shal l  ser ve any t er m of  
ext ended super vi s i on af t er  ser vi ng al l  t er ms of  conf i nement  i n 
pr i son. "   Thi s  pr ovi s i on was l at er  amended t o i t s cur r ent  
ver si on as par t  of  TI S- I I .   The ver si on amended by TI S- I I  i s  t he 
appl i cabl e ver si on i n t hi s case.  

6 The Amer i can Her i t age Di ct i onar y def i nes " cont i nuous"  as 
" uni nt er r upt ed i n t i me,  sequence,  subst ance,  or  ext ent . "   
Amer i can Her i t age Di ct i onar y 408 ( 3d ed.  1992) .  

7 Wi sconsi n St at .  § 973. 15( 2m) ( c)  and ( d)  pr ovi des:   

( c)  Det er mi nat e sent ences i mposed t o r un 
concur r ent  wi t h or  consecut i ve t o i ndet er mi nat e 
sent ences.   1.   I f  a cour t  pr ovi des t hat  a det er mi nat e 
sent ence i s t o r un concur r ent  wi t h an i ndet er mi nat e 
sent ence,  t he per son sent enced shal l  ser ve t he per i od 
of  conf i nement  i n pr i son under  t he det er mi nat e 
sent ence concur r ent  wi t h t he per i od of  conf i nement  i n 
pr i son under  t he i ndet er mi nat e sent ence and t he t er m 
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st at ut or y pr ovi s i ons i ndi cat e how concur r ent  sent ences ar e 

handl ed when t he def endant  i s conf i ned,  and when t he def endant  

i s r el eased on par ol e and ext ended super vi s i on.   The cour t  of  

appeal s det er mi ned t hat  § 973. 15( 2m) ( c)  and ( d)  pr ovi des f or  how 

t he conf i nement  por t i ons of  consecut i ve sent ences ar e t o be 

ser ved.   The cour t  not ed t hat  what  i s mi ssi ng f r om 

§ 973. 15( 2m) ( c) 2.  and ( d) 2.  i s  l anguage t hat  woul d mi r r or  t he 

par ol e and ext ended super vi s i on pr ovi s i ons i n § 973. 15( 2m) ( c) 1.  

and ( d) 1.    

                                                                                                                                                             
of  ext ended super vi s i on under  t he det er mi nat e sent ence 
concur r ent  wi t h t he par ol e por t i on of  t he 
i ndet er mi nat e sent ence.  

2.  I f  a cour t  pr ovi des t hat  a det er mi nat e 
sent ence i s t o r un consecut i ve t o an i ndet er mi nat e 
sent ence,  t he per son sent enced shal l  ser ve t he per i od 
of  conf i nement  i n pr i son under  t he det er mi nat e 
sent ence consecut i ve t o t he per i od of  conf i nement  i n 
pr i son under  t he i ndet er mi nat e sent ence.  

 ( d)  I ndet er mi nat e sent ences i mposed t o r un 
concur r ent  wi t h or  consecut i ve t o det er mi nat e 
sent ences.   1.   I f  a cour t  pr ovi des t hat  an 
i ndet er mi nat e sent ence i s t o r un concur r ent  wi t h a 
det er mi nat e sent ence,  t he per son sent enced shal l  ser ve 
t he per i od of  conf i nement  i n pr i son under  t he 
i ndet er mi nat e sent ence concur r ent  wi t h t he per i od of  
conf i nement  i n pr i son under  t he det er mi nat e sent ence 
and t he par ol e por t i on of  t he i ndet er mi nat e sent ence 
concur r ent  wi t h t he t er m of  ext ended super vi s i on 
r equi r ed under  t he det er mi nat e sent ence.  

 2.  I f  a cour t  pr ovi des t hat  an i ndet er mi nat e 
sent ence i s t o r un consecut i ve t o a det er mi nat e 
sent ence,  t he per son sent enced shal l  ser ve t he per i od 
of  conf i nement  i n pr i son under  t he i ndet er mi nat e 
sent ence consecut i ve t o t he per i od of  conf i nement  i n 
pr i son under  t he det er mi nat e sent ence.    
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¶17 The cour t  of  appeal s t hen st at ed t hat  t he l egi s l at i ve 

hi st or y gi ves i nsi ght  i nt o t he l ack of  such pr ovi s i ons i n 

Wi s.  St at .  § 973. 15( 2m) ( c) 2.  and ( d) 2.  t hat  expl ai n how t o 

handl e consecut i ve par ol e and ext ended super vi s i on.   The cour t  

not ed t hat  t he Cr i mi nal  Penal t i es St udy Commi t t ee ( t he CPSC)  was 

est abl i shed by t he l egi s l at ur e t o make r ecommendat i ons and 

pr oposal s r el at ed t o TI S l egi s l at i on.   One of  t he 

r ecommendat i ons of  t he CPSC concer ned per sons subj ect  t o bot h 

pr e- TI S ( i ndet er mi nat e)  and TI S ( det er mi nat e)  sent ences.   The 

CPSC st at ed:  

The Commi t t ee r ecommends t hat  i n ei t her  sequence 
( i ndet er mi nat e sent ence f ol l owed by det er mi nat e 
sent ence,  or  det er mi nat e f ol l owed by i ndet er mi nat e) ,  
and r egar dl ess of  whet her  t he sent ences ar e r un 
concur r ent  wi t h or  consecut i ve t o each ot her ,  al l  
conf i nement  t i me shoul d be ser ved t oget her ,  ei t her  
concur r ent l y or  consecut i vel y i n what ever  sequence 
or der ed by t he cour t s;  and ext ended super vi s i on shoul d 
al ways pr ecede any par ol e t i me.    

Cr i mi nal  Penal t i es St udy Comm. ,  Fi nal  Repor t  on 1997 Wi s.  Act  

283,  Tr ut h i n Sent enci ng at  102 ( August  31,  1999) .   The cour t  of  

appeal s not ed t hat  t he CPSC was const r ui ng par ol e and ext ended 

super vi s i on separ at el y and consi der ed t hat  sequenci ng i mpor t ant .    

¶18 The cour t  of  appeal s f ur t her  not ed t hat  2001 Wi s.  Act  

109,  whi ch cr eat ed Wi s.  St at .  § 973. 15( 2m) ( c)  and ( d) ,  i ncl uded 

t he f ol l owi ng l anguage,  i n r el evant  par t :   

( c)  Det er mi nat e sent ences i mposed t o r un 
concur r ent  wi t h or  consecut i ve t o i ndet er mi nat e 
sent ences.   .  .  .   

2.  I f  a cour t  pr ovi des t hat  a det er mi nat e 
sent ence i s t o r un consecut i ve t o an i ndet er mi nat e 
sent ence,  t he per son sent enced shal l  ser ve t he per i od 
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of  conf i nement  i n pr i son under  t he det er mi nat e 
sent ence consecut i ve t o t he per i od of  conf i nement  i n 
pr i son under  t he i ndet er mi nat e sent ence and t he par ol e 
por t i on of  t he i ndet er mi nat e sent ence consecut i ve t o 
t he t er m of  ext ended super vi s i on under  t he det er mi nat e 
sent ence.   

( d)  I ndet er mi nat e sent ences i mposed t o r un 
concur r ent  wi t h or  consecut i ve t o det er mi nat e 
sent ences.   .  .  .   

2.  I f  a cour t  pr ovi des t hat  an i ndet er mi nat e 
sent ence i s t o r un consecut i ve t o a det er mi nat e 
sent ence,  t he per son sent enced shal l  ser ve t he per i od 
of  conf i nement  i n pr i son under  t he i ndet er mi nat e 
sent ence consecut i ve t o t he per i od of  conf i nement  i n 
pr i son under  t he det er mi nat e sent ence and t he par ol e 
por t i on of  t he i ndet er mi nat e sent ence consecut i ve t o 
t he t er m of  ext ended super vi s i on under  t he det er mi nat e 
sent ence.  

See 2001 Wi s.  Act  109,  § 1142 ( emphasi s added) .    

¶19 The cour t  of  appeal s t hen not ed t hat  Gover nor  Scot t  

McCal l um vet oed t he under l i ned l anguage,  expl ai ni ng t hat  

consecut i ve sent ences ar e cur r ent l y ser ved i n t he or der  t hey ar e 

handed down f r om t he cour t ,  whi ch means par ol e i s gener al l y 

ser ved bef or e ext ended super vi s i on.   Legi s l at i ve Ref er ence 

Bur eau,  Wi sconsi n Br i ef s 02- 2 ( Suppl ement ) :  Execut i ve Vet oes of  

Bi l l s  Passed by t he 2001 Wi sconsi n Legi s l at ur e f r om May 3,  2002,  

t hr ough August  16,  2002,  August  2002 at  54.   Adopt i ng t he 

pr oposed l anguage woul d mean t hat ,  when sent ences ar e ser ved 

consecut i vel y,  sent ences wi t h ext ended super vi s i on woul d be 

ser ved f i r st .   I d.   I n hi s vet o message,  Gover nor  McCal l um 

expl ai ned:  

I f  an of f ender  has a sent ence wi t h a par ol e pr ov i s i on 
and r ecei ves a consecut i ve sent ence wi t h an ext ended 
super vi s i on pr ovi s i on,  t he ext ended super vi s i on must  
be ser ved f i r st ,  r equi r i ng t he shi f t i ng of  dat es f or  
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ser vi ng t he f i r st  sent ence.   The dat es f or  ser vi ng al l  
ot her  sent ences wi l l  need t o be adj ust ed,  r esul t i ng i n 
an i ncr eased pot ent i al  f or  er r or s and l i t i gat i on i f  an 
of f ender  i s hel d l onger  t han t he sent ence t hat  was 
i mposed.   I d.  

¶20 The cour t  of  appeal s emphasi zed t hat  t he gover nor ' s 

vet o message di d not  assume t hat  par ol e and ext ended super vi s i on 

woul d be ser ved as a cont i nuous sent ence i n cases wher e t he 

sent ences wer e or der ed t o be ser ved consecut i vel y.   The cour t  of  

appeal s al so not ed t hat  Gover nor  McCal l um' s vet o message st at es 

t hat  " par ol e i s gener al l y ser ved bef or e ext ended super vi s i on. "   

I d.  

¶21 Fr om t he l egi s l at i ve hi st or y,  t he cour t  of  appeal s 

concl uded t hat  t he st at ut es do not  mandat e t hat  consecut i ve 

sent ences i nvol v i ng par ol e and ext ended super vi s i on be ser ved as 

a cont i nuous sent ence.   The cour t  of  appeal s hel d t hat  Thomas,  

who was ser vi ng hi s det er mi nat e sent ence consecut i ve t o hi s 

i ndet er mi nat e sent ence,  was ser vi ng par ol e f i r st ,  and had not  

yet  begun t o ser ve ext ended super vi s i on at  t he t i me he commi t t ed 

par ol e v i ol at i ons.   The cour t  t her ef or e r ever sed t he deci s i on of  

t he c i r cui t  cour t .  

¶22 Judge Ral ph Adam Fi ne di ssent ed,  st at i ng t hat  t he 

maj or i t y di d not  expl ai n why t he Di vi s i on l acked j ur i sdi ct i on t o 

r evoke Thomas'  par ol e and ext ended super vi s i on.   Judge Fi ne 

concl uded t hat  s i mul t aneous r evocat i on of  par ol e and ext ended 

super vi s i on was per mi t t ed by st at ut e.   He r easoned t hat ,  when 

Thomas was pl aced on par ol e i n t he pr e- TI S case ( t he f or ger y 

case) ,  Thomas had al r eady compl et ed hi s i ni t i al  conf i nement  i n 
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t he TI S case ( t he bur gl ar y case) ,  because of  hi s par t i c i pat i on 

i n t he Chal l enge I ncar cer at i on Pr ogr am.  

¶23 Judge Fi ne not ed t hat  per sons sent enced under  TI S ar e 

subj ect  t o Wi s.  St at .  § 302. 113 and ( 2) ,  whi ch st at es i n 

r el evant  par t  t hat  " an i nmat e subj ect  t o t hi s sect i on i s 

ent i t l ed t o r el ease t o ext ended super vi s i on af t er  he or  she has 

ser ved t he t er m of  conf i nement  i n pr i son por t i on of  t he sent ence 

i mposed under  s .  973. 01,  as modi f i ed by t he sent enci ng cour t  

under  .  .  .  s.  302. 045( 3m) ( b) 1 .  .  .  i f  appl i cabl e. "   Judge Fi ne 

r easoned t hat ,  s i nce Thomas ser ved t he " ' t er m of  conf i nement  i n 

pr i son por t i on of  t he sent ence' "  i n t he TI S case,  he was 

r el eased t o ext ended super vi s i on and coul d,  at  any t i me,  have 

hi s ext ended super vi s i on r evoked i f  he v i ol at ed i t s t er ms.     

St at e ex r el .  Thomas v.  Schwar z,  No.  2004AP1487,  unpubl i shed 

sl i p op. ,  ¶38 ( Wi s.  Ct .  App.  Jul y 5,  2006) ( Fi ne,  J. ,  

di ssent i ng) ( quot i ng Wi s.  St at .  § 302. 113( 2) ) .   

¶24 Schwar z f i l ed a pet i t i on f or  r evi ew wi t h t hi s  cour t ,  

whi ch we gr ant ed.  

I I  

¶25 Thi s case i nvol ves st at ut or y i nt er pr et at i on,  an i ssue 

of  l aw t hat  t hi s cour t  r evi ews de novo.   Megal  Dev.  Cor p.  v.  

Shadof ,  2005 WI  151,  ¶8,  286 Wi s.  2d 105,  705 N. W. 2d 645.   Thi s 

case al so i nvol ves r evi ew of  an agency deci s i on.   When r evi ewi ng 

an admi ni st r at i ve agency' s i nt er pr et at i on of  st at ut es,  t hi s 

cour t  gener al l y appl i es one of  t hr ee st andar ds of  r evi ew,  wi t h 

var yi ng degr ees of  def er ence.   Dai ml er Chr ysl er  v.  LI RC,  2007 WI  

15,  ¶15,  ___ Wi s.  2d ___,  727 N. W. 2d 311;  Labor  Ready,  I nc.  v.  
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LI RC,  2005 WI  153,  ¶5,  285 Wi s.  2d 506,  702 N. W. 2d 27.   The 

agency' s det er mi nat i on i s ent i t l ed t o " ' gr eat  wei ght ' "  def er ence 

i f  t he agency' s exper i ence,  t echni cal  compet ence,  and 

speci al i zed knowl edge ai d t he agency i n i t s i nt er pr et at i on and 

appl i cat i on of  t he st at ut e.   Labor  Ready,  285 Wi s.  2d 506,  ¶5 

( c i t at i on omi t t ed) .   I f  t he agency deci s i on i s " ' ver y near l y ' "  

one of  f i r st  i mpr essi on,  i t  i s  ent i t l ed t o " ' due wei ght ' "  

def er ence.   I d.  ( c i t at i on omi t t ed) .   The de novo st andar d i s 

appl i ed wher e i t  i s  c l ear  f r om t he l ack of  agency pr ecedent  t hat  

t he case i s one of  f i r st  i mpr essi on f or  t he agency,  and t he 

agency l acks speci al  exper t i se and exper i ence i n det er mi ni ng 

t hat  i ssue.   I d.    

¶26 Schwar z ar gues t hat  t hi s cour t  shoul d appl y gr eat  

wei ght  def er ence8 t o t he DOC' s and t he Di vi s i on' s i nt er pr et at i on 

of  t he sent enci ng st at ut es. 9  I n suppor t  of  hi s ar gument ,  Schwar z 

                                                 
8 I n or der  f or  t hi s cour t  t o appl y gr eat  wei ght  def er ence t o 

an agency' s i nt er pr et at i on of  a st at ut e,  f our  r equi r ement s must  
be met :  ( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he 
dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he i nt er pr et at i on of  t he 
agency i s one of  l ong- st andi ng;  ( 3)  t he agency empl oyed i t s 
exper t i se or  speci al i zed knowl edge i n f or mi ng t he 
i nt er pr et at i on;  and ( 4)  t he agency' s i nt er pr et at i on wi l l  pr ovi de 
uni f or mi t y i n t he appl i cat i on of  t he st at ut e.   Dai ml er Chr ysl er  
v.  LI RC,  2007 WI  15,  ¶16,  ___ Wi s.  2d ___,  727 N. W. 2d 311.  

9 The Di vi s i on i s not  par t  of  t he DOC;  r at her ,  i t  i s  par t  of  
t he Depar t ment  of  Admi ni st r at i on.   Geor ge v.  Schwar z,  2001 WI  
App 72,  ¶21,  242 Wi s.  2d 450,  626 N. W. 2d 57.   
Wi sconsi n St at .  § 301. 03( 3)  expl ai ns t he r ol e of  t he DOC and t he 
Di vi s i on i n t he admi ni st r at i on of  par ol e and ext ended 
super vi s i on.   Wi sconsi n St at .  § 301. 03( 3)  st at es,  i n r el evant  
par t ,  t hat  t he DOC shal l :  

Admi ni st er  par ol e,  ext ended super vi s i on and pr obat i on 
mat t er s,  except  t hat  t he deci s i on t o gr ant  or  deny 
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asser t s t hat ,  at  t he t i me of  Thomas'  r evocat i on hear i ng i n 2004,  

t he DOC had had near l y t wo decades of  exper i ence i n comput i ng 

sent ences subj ect  t o par ol e r el ease,  near l y  s i x year s of  

exper i ence wi t h ext ended super vi s i on,  and one year  of  exper i ence 

deal i ng wi t h consecut i ve pr e- TI S and TI S sent ences.   Schwar z 

ar gues t hat  t hi s cour t  shoul d appl y J i cha v.  DI LHR,  169 Wi s.  2d 

284,  485 N. W. 2d 256 ( 1992) ,  i n whi ch gr eat  wei ght  def er ence was 

gi ven t o t he Depar t ment  of  I ndust r y,  Labor  and Human Rel at i ons'  

i nt er pr et at i on of  a r el at i vel y  new st at ut e,  because i t  had 

exper i ence i n admi ni st er i ng s i mi l ar  st at ut es.  

¶27  Thomas ar gues t hat  t hi s case i s subj ect  t o de novo 

r evi ew because t her e i s no l ong- st andi ng i nt er pr et at i on of  t he 

TI S st at ut es and because t her e i s no evi dence t hat  t he Di v i s i on 

used exper t i se or  speci al i zed knowl edge t o anal yze or  i nt er pr et  

t he TI S st at ut es.   Thomas f ur t her  ar gues t hat  Schwar z' s r el i ance 

on Ji cha i s mi spl aced,  because t hat  case compar ed t wo anal ogous,  

s i mul t aneousl y exi st i ng st at ut or y sect i ons.   Thomas asser t s 

t hat ,  i n t hi s  case,  Schwar z i s r el y i ng on wel l - set t l ed 

i nt er pr et at i ons of  t he pr e- TI S sent enci ng scheme,  and ar gui ng 

t hat  t hey appl y t o t he new,  over haul ed sent enci ng scheme under  

TI S.    

                                                                                                                                                             
par ol e t o i nmat es shal l  be made by t he par ol e 
commi ssi on and t he deci s i on t o r evoke pr obat i on,  
ext ended super vi s i on or  par ol e i n cases i n whi ch t her e 
i s no wai ver  of  t he r i ght  t o a hear i ng shal l  be made 
by t he di v i s i on of  hear i ngs and appeal s  i n t he 
depar t ment  of  admi ni st r at i on.  
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¶28 Under  t he c i r cumst ances of  t hi s case,  we agr ee wi t h 

Thomas t hat  r el i ance on Ji cha i s mi spl aced.   Thi s case f ocuses 

on t he i nt er pr et at i on of  st at ut es enact ed i n 2001 pur suant  t o 

2001 Wi sconsi n Act  109,  as par t  of  TI S l egi s l at i on.   Thomas'  

f or ger y cr i mes wer e commi t t ed pr i or  t o December  31,  1999,  t he 

dat e t hat  TI S l egi s l at i on went  i nt o ef f ect .   The sent ence 

i mposed was,  t her ef or e,  an i ndet er mi nat e sent ence.   Thomas'  

bur gl ar y cr i me was commi t t ed af t er  December  31,  1999,  and he 

r ecei ved a det er mi nat e sent ence f or  t hat  convi ct i on.  

¶29 Nei t her  par t y c i t ed any cont r ol l i ng aut hor i t y 

addr essi ng t he par t i cul ar  i ssue of  whet her  t he Di v i s i on l acked 

j ur i sdi ct i on s i mul t aneousl y t o r evoke par ol e and ext ended 

super vi s i on of  a per son ser vi ng consecut i ve i ndet er mi nat e and 

det er mi nat e sent ences.   Under  t he c i r cumst ances pr esent ed her e,  

we ar e sat i sf i ed t hat  t hi s case pr esent s an i ssue of  f i r st  

i mpr essi on f or  whi ch no def er ence i s owed t o t he Di v i s i on or  t o 

t he DOC. 10  Sol i e v.  Empl oyee Tr ust  Funds Bd. ,  2005 WI  42,  ¶25,  

279 Wi s.  2d 615,  695 N. W. 2d 463.  

I I I  

¶30 Schwar z ar gues t hat  t he cour t  of  appeal s '  deci s i on 

shoul d be r ever sed,  because i t  r el i ed on st at ut or y s i l ence and 

i gnor ed unambi guous st at ut or y l anguage t hat  al l ows t he Di vi s i on 

t o r evoke Thomas'  par ol e and ext ended super vi s i on 

                                                 
10 The ent i t y we must  f ocus on,  i n r egar d t o t he i ssue of  

def er ence,  i s t he Di v i s i on s i nce i t  i s  t he deci s i onmaker  on t he 
quest i on of  r evocat i on,  see Wi s.  St at .  § 301. 03( 3) ,  but  we 
r ecogni ze t hat  Schwar z has ar gued f or  def er ence t o t he DOC,  as 
wel l  as t he Di v i s i on.  
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s i mul t aneousl y.   Schwar z asser t s t hat  Wi s.  St at .  § 302. 113( 2) 11 

unambi guousl y pr ovi des t hat  ext ended super vi s i on begi ns when a 

per son has compl et ed hi s or  her  per i od of  conf i nement .  

¶31 Schwar z al so asser t s t hat  Wi s.  St at .  § 302. 11( 1) 12 

i mpl i es t hat  par ol e begi ns upon a per son' s mandat or y r el ease 

f r om conf i nement .   Readi ng Wi s.  St at .  §§ 302. 113( 2)  and 

302. 11( 1)  t oget her ,  Schwar z ar gues t hat ,  upon r el ease f r om 

conf i nement  f or  consecut i ve pr e- TI S and TI S sent ences,  t he 

per son begi ns bot h hi s par ol e and ext ended super vi s i on at  t he 

same t i me.   He ar gues t hat  t he i ndet er mi nat e and det er mi nat e 

sent ences mer ge i nt o a s i ngl e cont i nuous sent ence,  wi t h t he 

per son ser vi ng al l  per i ods of  conf i nement  under  al l  sent ences,  

f ol l owed by al l  per i ods of  nonconf i nement .   Schwar z asser t s 

t hat ,  because t he l anguage of  §§ 302. 113( 2)  and 302. 11( 1)  

mandat es r el easi ng a per son t o bot h par ol e and ext ended 

super vi s i on upon compl et i on of  ser vi ng hi s or  her  t er m of  

conf i nement ,  t he Di v i s i on had j ur i sdi ct i on t o r evoke Thomas'  

par ol e and ext ended super vi s i on s i mul t aneousl y.    

                                                 
11 Wi sconsi n St at .  § 302. 113( 2)  pr ovi des i n r el evant  par t ,  

" [ A] n i nmat e subj ect  t o t hi s sect i on i s ent i t l ed t o r el ease t o 
ext ended super vi s i on af t er  he or  she has ser ved t he t er m of  
conf i nement  i n pr i son por t i on of  t he sent ence i mposed under  s.  
973. 01,  as modi f i ed by t he sent enci ng cour t  under  .  .  .  s.  
302. 045( 3m) ( b) 1. ,   .  .  .   i f  appl i cabl e. "   

12 Wi sconsi n St at .  § 302. 11( 1)  pr ovi des i n r el evant  par t ,  
" [ E] ach i nmat e i s ent i t l ed t o mandat or y r el ease on par ol e by t he 
depar t ment .   The mandat or y r el ease dat e i s est abl i shed at  t wo-
t hi r ds of  t he sent ence. "    
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¶32 Schwar z f ur t her  ar gues t hat  t he l egi s l at ur e' s 

amendment  of  Wi s.  St at .  §§ 302. 11( 3)  and 302. 113( 4) ( 1999- 2000) ,  

pur suant  t o 2001 Wi s.  Act  109,  §§ 386 and 393,  r espect i vel y,  di d 

not  ef f ect uat e any st r uct ur al  changes i n t he t r eat ment  of  

consecut i ve sent ences,  bet ween t he pr e- TI S sent enci ng r egi me and 

t he TI S sent enci ng r egi me.   Schwar z not es t hat  

§ 302. 113( 4) ( 1999- 2000)  was cr eat ed i n 1998 as par t  of  t he f i r st  

phase of  TI S l egi s l at i on.   See 1997 Wi s.  Act  283,  § 207.   At  

t hat  t i me,  § 302. 113( 4) ( 1997- 98)  pr ovi ded i n r el evant  par t ,  

" ' Al l  consecut i ve sent ences shal l  be comput ed as one cont i nuous 

sent ence. ' "   Schwar z not es t hat  § 302. 11( 3) ( 1997- 98)  cont ai ned 

t he same l anguage.   He ar gues t hat  t he amendment s made t o 

§§ 302. 11( 3)  and 302. 113( 4) ( 1999- 2000) i n 2002 ar ose because t he 

l egi s l at ur e enact ed TI S i n t wo phases and want ed t o make a 

t echni cal  c l ar i f i cat i on t hat  t he l anguage r egar di ng comput at i on 

of  consecut i ve sent ences appl i ed t o al l  consecut i ve TI S 

sent ences,  r egar dl ess of  whet her  t hey wer e i mposed dur i ng TI S- I  

or  TI S- I I .  

¶33 Schwar z al so ar gues t hat  Wi s.  St at .  § 973. 15( 2m) ( c) ( 2)  

suppor t s hi s ar gument  t hat  pr e- TI S and TI S consecut i ve sent ences 

shoul d be comput ed t he same way i n t he pr e- TI S r egi me and t he 

TI S r egi me.   He ar gues t hat ,  under  bot h pr e- TI S and TI S 

st andar ds,  per sons ser ve al l  conf i nement  t i me bef or e begi nni ng 

any per i od of  nonconf i nement  t i me.   Sect i on 973. 15( 2m) ( c) ( 2)  

st at es,  " I f  a cour t  pr ovi des t hat  a det er mi nat e sent ence i s t o 

r un consecut i ve t o an i ndet er mi nat e sent ence,  t he per son 

sent enced shal l  ser ve t he per i od of  conf i nement  i n pr i son under  
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t he det er mi nat e sent ence consecut i ve t o t he per i od of  

conf i nement  i n pr i son under  t he i ndet er mi nat e sent ence. "   Under  

t hi s sect i on,  Schwar z st at es,  consecut i ve i ndet er mi nat e and 

det er mi nat e sent ences ar e mer ged i nt o one cont i nuous sent ence,  

wi t h al l  conf i nement  per i ods ser ved bef or e t he per son begi ns any 

cont i nuous nonconf i nement  per i ods of  par ol e and ext ended 

super vi s i on.  

¶34 Thomas ar gues t hat  t he cour t  of  appeal s pr oper l y 

concl uded t hat  Thomas was not  yet  pl aced on ext ended super vi s i on 

at  t he t i me of  hi s par ol e v i ol at i ons,  and t hat  t he Di v i s i on,  

t her ef or e,  had no j ur i sdi ct i on t o r evoke hi s ext ended 

super vi s i on.   Thomas r eads t he sent enci ng st at ut es so t hat  

conf i nement  per i ods under  i ndet er mi nat e and det er mi nat e 

sent ences ar e t o be ser ved consecut i vel y and cont i nuousl y under  

Wi s.  St at .  § 973. 15( 2m) ( c) 2. ,  f ol l owed by r el ease t o par ol e 

super vi s i on whi ch,  when compl et ed,  i s t o be f ol l owed by ext ended 

super vi s i on.  

¶35 Thomas cl ai ms t hat  t he amendment s t o 

Wi s.  St at .  §§ 302. 11( 3)  and 302. 113( 4) ,  whi ch wer e si gned i nt o 

l aw i n Jul y 2002,  wer e added t o conf or m t o r ecommendat i ons of  

t he CPSC.   He poi nt s out  t hat  t he CPSC suggest ed t hat  ext ended 

super vi s i on r un f i r st  and be f ol l owed by par ol e,  i n cases wher e 

an i ndet er mi nat e sent ence i s f ol l owed by a det er mi nat e sent ence.    

¶36 Thomas ar gues t hat  Wi s.  St at .  § 302. 113( 2)  does not  

mandat e i ni t i at i on of  ext ended super vi s i on once t he conf i nement  

i s compl et e.   Rat her ,  he c l ai ms t hat  t he pl ai n l anguage of  

§ 302. 113( 2)  mer el y makes a per son el i gi bl e f or  ext ended 
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super vi s i on.   Accor di ng t o Thomas,  § 302. 113( 2)  does not  say 

t hat  t he per son' s t er m of  ext ended super vi s i on begi ns as soon as 

t he per son f i ni shes ser vi ng conf i nement .  

¶37 Thomas ar gues t hat  t he l egi s l at i ve hi st or y of  t he 

sent enci ng st at ut es suggest s t hat  t he l egi s l at ur e i nt ended a 

per son t o ser ve consecut i ve par ol e and ext ended super vi s i on as 

t wo di st i nct  per i ods,  one f ol l owi ng t he ot her .   Thomas not es 

t hat  t he or i gi nal  pr oposed l anguage of  

Wi s.  St at .  § 973. 15( 2) ( c) 2.  i ncl uded a pr ovi s i on t hat  " t he 

par ol e por t i on of  t he i ndet er mi nat e sent ence [ shal l  be ser ved]  

consecut i ve[ l y]  t o t he t er m of  ext ended super vi s i on under  t he 

det er mi nat e sent ence. "   2001 Wi s.  Act  109,  § 1142.   Thomas t akes 

t he posi t i on t hat  Gover nor  McCal l um' s vet o of  t hi s l anguage 

shows t hat  t her e was never  any i nt ent  f or  par ol e and ext ended 

super vi s i on t o be t r eat ed as one cont i nuous per i od of  

super vi s i on.  

¶38 We ar e sat i sf i ed t hat  t he Di v i s i on act ed wi t hi n i t s 

j ur i sdi ct i on when i t  r evoked Thomas'  par ol e and ext ended 

super vi s i on s i mul t aneousl y.   As Judge Ral ph Adam Fi ne st at ed i n 

hi s di ssent  t o t he cour t  of  appeal s '  maj or i t y opi ni on i n t hi s 

case,  s i mul t aneous r evocat i on of  par ol e and ext ended super vi s i on 

i s per mi t t ed by t he sent enci ng st at ut es.  

¶39 I t  seems cl ear  t hat  t he sent enci ng st at ut es do not  

answer  di r ect l y t he i ssue pr esent ed as t o whet her  a per son who 

i s ser vi ng consecut i ve det er mi nat e and i ndet er mi nat e sent ences 

may have hi s or  her  par ol e and ext ended super vi s i on r evoked 

si mul t aneousl y.   When i nt er pr et i ng a st at ut e,  we begi n wi t h t he 
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l anguage of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s 

pl ai n,  we need not  i nqui r e f ur t her .   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

¶40 Legi s l at i ve hi st or y and case l aw do,  however ,  of t en 

pr ovi de some gui dance i n i nt er pr et i ng t he st at ut es.   Whi l e,  

t r adi t i onal l y,  we do not  r esor t  t o l egi s l at i ve hi st or y i n t he 

absence of  a f i ndi ng of  ambi gui t y,  t hi s cour t  has r ecogni zed 

t hat  on occasi on we consul t  l egi s l at i ve hi st or y i n or der  t o show 

how t hat  hi st or y suppor t s our  i nt er pr et at i on of  a st at ut e.   

Megal  Dev.  Cor p. ,  286 Wi s.  2d 105,  ¶22.   Her e,  as not ed 

pr evi ousl y,  t he st at ut es do not  squar el y answer  t he i ssue 

pr esent ed,  but  r equi r e a car ef ul  anal ysi s  of  t he over al l  

st at ut or y scheme.  

¶41 Al l  per sons sent enced under  t he TI S r egi me ar e subj ect  

t o a bi f ur cat ed sent ence under  Wi s.  St at .  § 973. 01.   Under  

Wi s.  St at .  § 302. 11( 1) ,  a per son i s subj ect  t o § 302. 11 i f  he or  

she,  l i ke Thomas,  i s ser vi ng a bi f ur cat ed sent ence under  

§ 973. 01.   Pur suant  t o Wi s.  St at .  § 302. 113( 2) ,  " an i nmat e 

subj ect  t o t hi s sect i on i s ent i t l ed t o r el ease t o ext ended 

super vi s i on af t er  he or  she has ser ved t he t er m of  conf i nement  

i n pr i son por t i on of  t he sent ence i mposed under  s.  973. 01,  as 

modi f i ed by t he sent enci ng cour t  under  .  .  .  s.  302. 045( 3m) ( b) 1 

.  .  .  i f  appl i cabl e. "    

¶42 When Thomas was pl aced on par ol e i n t he pr e- TI S case 

( t he f or ger y case) ,  he al r eady had compl et ed ser vi ng hi s t er m of  

conf i nement  i n t he TI S case ( t he bur gl ar y case) .   Af t er war d,  

Thomas was " r el ease[ d]  t o ext ended super vi s i on, "  as pr ovi ded i n 
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Wi s.  St at .  § 302. 113( 2) .   Wi sconsi n St at .  § 302. 113( 8m) ( a)  

pr ovi des i n r el evant  par t ,  " Ever y per son r el eased t o ext ended 

super vi s i on under  t hi s sect i on r emai ns i n t he l egal  cust ody of  

t he depar t ment . "   When Thomas was r el eased t o ext ended 

super vi s i on,  c l ear l y he was i n t he cust ody of  t he DOC.   Hi s 

ext ended super vi s i on coul d,  t her ef or e,  be r evoked at  any t i me 

under  Wi s.  St at .  § 302. 113( 9) ( am) ,  i f  he wer e t o v i ol at e a 

condi t i on i mposed.   Sect i on 302. 113( 9) ( am)  pr ovi des i n r el evant  

par t ,  " I f  a per son r el eased t o ext ended super vi s i on under  t hi s 

sect i on v i ol at es a condi t i on of  ext ended super vi s i on,  t he 

r evi ewi ng aut hor i t y may r evoke t he ext ended super vi s i on of  t he 

per son. "  

¶43 Thomas was t aken i nt o cust ody on Febr uar y 2,  2004,  f or  

al l eged vi ol at i ons of  t he t er ms of  par ol e and ext ended 

super vi s i on.   The al l eged vi ol at i ons i ncl uded possessi on and 

sal e of  her oi n,  consumpt i on of  her oi n,  possessi on and 

consumpt i on of  met hadone,  oper at i ng a mot or  vehi c l e wi t hout  

pr i or  appr oval  f r om hi s par ol e agent  and wi t hout  a val i d 

dr i ver ' s l i cense,  and f ai l i ng t o r epor t  t o hi s par ol e agent  f or  

an of f i ce v i s i t .   A r evocat i on hear i ng was hel d on Mar ch 16,  

2004,  and t he ALJ concl uded t hat  Thomas had commi t t ed al l  of  t he 

al l eged vi ol at i ons.   The ALJ or der ed r evocat i on of  Thomas'  

par ol e and ext ended super vi s i on pur suant  t o her  aut hor i t y under  

Wi s.  St at .  § 302. 113( 9) ( am) ,  and t he Di vi s i on uphel d t he ALJ' s  

deci s i on.  

¶44 We di sagr ee wi t h Thomas'  ar gument  t hat  he was r equi r ed 

t o compl et e ser vi ng hi s par ol e i n t he 1999 f or ger y case,  bef or e 
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he coul d begi n ser vi ng hi s ext ended super vi s i on i n t he 2000 

bur gl ar y case.   Rat her ,  we ar e sat i sf i ed t hat ,  under  t he over al l  

st at ut or y scheme adopt ed by t he l egi s l at ur e,  par ol e and ext ended 

super vi s i on ar e t o be ser ved as one cont i nuous per i od of  

super vi s i on.  

¶45 I n Ashf or d,  177 Wi s.  2d at  38,  t he cour t  of  appeal s 

hel d t hat  a per son ser vi ng consecut i ve sent ences was subj ect  t o 

par ol e r evocat i on f or  bot h sent ences i f  he commi t t ed a par ol e 

v i ol at i on pr i or  t o di schar ge of  t he f i r st  sent ence.   Exami ni ng 

Wi s.  St at .  § 302. 11 ( 1991- 92) ,  t he cour t  concl uded t hat  " t he 

st at ut or y l anguage unambi guousl y r equi r es r evocat i on on al l  

sent ences i f  a par ol e v i ol at i on i s commi t t ed. "   The cour t  i n 

Ashf or d r ej ect ed t he def endant ' s ar gument  t hat  par ol e shoul d be 

vi ewed as t wo di st i nct  t i me per i ods,  wi t h par ol e on one sent ence 

expi r i ng bef or e par ol e coul d begi n on t he ot her  sent ence.   I d.  

at  41- 42.  

¶46 Thomas poi nt s out  t hat  t he l egi s l at ur e el i mi nat ed t he 

l anguage i n Wi s.  St at .  § 302. 11( 3) ( 1999- 2000)  t hat  st at ed " Al l  

consecut i ve sent ences shal l  be comput ed as one cont i nuous 

sent ence"  and r epl aced i t  wi t h " Al l  consecut i ve sent ences 

i mposed f or  cr i mes commi t t ed bef or e December  31,  1999,  shal l  be 

comput ed as one cont i nuous sent ence. "   

Wi s.  St at .  § 302. 11( 3) ( 2001- 02) .   We r ecogni ze hi s ar gument  t hat  

t hi s change i ndi cat es t he l egi s l at ur e' s i nt ent  t o t r eat  al l  

consecut i ve pr e- TI S sent ences as one cont i nuous sent ence,  but  

not  t o t r eat  consecut i ve det er mi nat e and i ndet er mi nat e sent ences 

as one cont i nuous sent ence.   We di sagr ee,  however .  
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¶47 Bot h t he 1999- 2000 ver si on and t he cur r ent  ver si on of  

Wi s.  St at .  § 302. 11( 3)  use t he phr ase " one cont i nuous sent ence. "   

Ther e i s no l anguage i n t he st at ut e r equi r i ng t hat  a per son 

ser ve t he nonconf i nement  t i me on one sent ence,  bef or e ser vi ng 

t he nonconf i nement  t i me on anot her  sent ence.   Al t hough 

§ 302. 11( 3)  does not  speci f y how consecut i ve det er mi nat e and 

i ndet er mi nat e sent ences ar e t o be t r eat ed,  i t  i s  r easonabl e t o 

concl ude,  f ol l owi ng t he r easoni ng of  t he cour t  of  appeal s i n  

Ashf or d,  t hat  par ol e and ext ended super vi s i on shoul d not  be 

vi ewed as t wo di st i nct  t i me per i ods,  wi t h par ol e expi r i ng bef or e 

ext ended super vi s i on can begi n.   See Ashf or d,  177 Wi s.  2d at  41-

42.   I n Ashf or d,  t he cour t  of  appeal s st at ed:  

I f  consecut i ve sent ences ar e comput ed as one 
cont i nuous sent ence,  t he r emai nder  of  t he sent ence 
r ef er r ed t o i n sec.  302. 11( 7) ( a)  [ ( 1991- 92) ]  must  be 
t he r emai nder  of  t he aggr egat e sent ence.  The 
unambi guous l anguage of  sec.  302. 11[ ( 1991- 92) ]  gi ves 
t he st at e t he aut hor i t y t o r evoke Ashf or d' s par ol e on 
bot h t he t hef t  and t he r obber y convi ct i ons and t o 
r ei ncar cer at e hi m f or  t he t i me r emai ni ng on bot h 
convi ct i ons.  

����� ���	��
��
Al t hough t he Ashf or d cour t  consi der ed pr e- TI S sent enci ng 

st at ut es,  i t s  r easoni ng r emai ns sound.   We hol d t hat  ext ended 

super vi s i on and par ol e ar e t o be t r eat ed as one cont i nuous 

per i od,  and bot h may be r evoked upon vi ol at i on of  t he condi t i ons 

i mposed.    

¶48 As we di scussed pr evi ousl y,  Gover nor  McCal l um vet oed 

l anguage i n 2001 Wi s.  Act  109,  § 1142 and i ssued a vet o message 

t hat  st at ed,  " I  am par t i al l y  vet oi ng t hese pr ovi s i ons because 
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t hey needl essl y compl i cat e exi st i ng pr ocedur es.  .  .  .  " 13  The 

vet o message r ef l ect s an i nt ent i on not  t o change t he pr act i ce of  

how consecut i ve sent ences wer e t hen bei ng handl ed.   Thi s cour t ' s  

hol di ng i n Ashf or d,  177 Wi s.  2d at  38,  i ndi cat es t hat ,  pr i or  t o 

TI S,  a per son ser vi ng consecut i ve sent ences was subj ect  t o 

par ol e r evocat i on f or  bot h sent ences i f  he commi t t ed a par ol e 

v i ol at i on.  

¶49 I f  we wer e t o adopt  Thomas'  i nt er pr et at i on of  t he 

sent enci ng st at ut es,  t he s i gni f i cance of  r evocat i on as a 

det er r ence mechani sm woul d be di mi ni shed.   As t he St at e of  

Wi sconsi n poi nt s out  i n i t s br i ef ,  i f  we wer e t o t r eat  par ol e 

and ext ended super vi s i on as di scr et e uni t s t hat  coul d not  be 

r evoked si mul t aneousl y,  absur d r esul t s mi ght  f ol l ow.   I f  a 

per son wer e t o commi t  a ser i ous v i ol at i on of  hi s or  her  t er ms of  

par ol e or  ext ended super vi s i on,  t he subsequent  r evocat i on of  

onl y one uni t  of  ext ended super vi s i on or  par ol e coul d be 

di spr opor t i onat el y smal l  i n compar i son t o t he ser i ousness of  t he 

v i ol at i on.   

¶50 We hol d,  t her ef or e,  based on our  anal ysi s of  t he 

st at ut or y scheme adopt ed by t he l egi s l at ur e and consi st ent  wi t h 

t he Ashf or d deci s i on,  t hat  t he Di v i s i on had j ur i sdi ct i on t o 

r evoke Thomas'  par ol e and ext ended super vi s i on s i mul t aneousl y.   

                                                 
13 Legi s l at i ve Ref er ence Bur eau,  Wi sconsi n Br i ef s 02- 2 

( Suppl ement ) :  Execut i ve Vet oes of  Bi l l s  Passed by t he 2001 
Wi sconsi n Legi s l at ur e f r om May 3,  2002,  t hr ough August  16,  2002,  
August  2002 at  54.  
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We ar e sat i sf i ed t hat  t her e i s not hi ng i n t he st at ut es at  i ssue 

t hat  r equi r es a cont r ar y concl usi on.  

I V 

¶51 Schwar z asks t hi s cour t  i n hi s pet i t i on f or  r evi ew t o 

answer  t he quest i on of  whet her  t he cour t  of  appeal s er r ed i n 

i nt er pr et i ng Wi sconsi n sent enci ng st at ut es when i t  hel d t hat  t he 

Di v i s i on l acks j ur i sdi ct i on s i mul t aneousl y t o r evoke par ol e and 

ext ended super vi s i on of  a per son ser vi ng consecut i ve 

i ndet er mi nat e and det er mi nat e sent ences.   Schwar z al so asks t hi s  

cour t  t o det er mi ne whet her  t he cour t  of  appeal s appl i ed t he 

cor r ect  st andar d of  def er ence t o t he i nt er pr et at i on and 

appl i cat i on of  t he Tr ut h- i n- Sent enci ng st at ut es by t he Di v i s i on.  

¶52 We hol d t hat  t he Di v i s i on act ed pr oper l y,  and wi t hi n 

i t s j ur i sdi ct i on,  i n r evoki ng Thomas'  par ol e and ext ended 

super vi s i on s i mul t aneousl y,  s i nce her e t he consecut i ve 

i ndet er mi nat e and det er mi nat e sent ences wer e pr oper l y t r eat ed as 

one cont i nuous sent ence wi t h t he conf i nement  per i ods ser ved 

f i r st ,  f ol l owed by cont i nuous nonconf i nement  per i ods of  par ol e 

and ext ended super vi s i on.  

¶53 We f ur t her  hol d t hat  t he i ssue pr esent ed i n t hi s  case 

i s one of  f i r st  i mpr essi on,  so t hat  no def er ence i s r equi r ed.   

The deci s i on of  t he cour t  of  appeal s i s,  t her ef or e,  r ever sed,  

and t he deci s i on of  t he Di v i s i on i s r ei nst at ed.  

By the Court. - The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.       
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¶54 ANN WALSH BRADLEY,  J.    (dissenting).  Thi s case 

hi ghl i ght s a gap i n our  sent enci ng st r uct ur e.   The l egi s l at ur e 

pr ovi ded t hat  consecut i ve sent ences of  par ol e shoul d be t r eat ed 

as one cont i nuous per i od f or  pr e- TI S cases.  

Wi s.  St at .  § 302. 11( 3) .  I t  l i kewi se pr ovi ded t hat  consecut i ve 

sent ences of  ext ended super vi s i on shoul d be t r eat ed as one 

cont i nuous per i od i n TI S cases.  Wi s.  St at .  § 302. 113( 4) .   

However ,  a gap i n t he st at ut or y scheme,  cr eat ed by a Gover nor ' s 

vet o,  l eaves t he st at ut es s i l ent  i n r egar ds t o t he hybr i d 

s i t uat i on pr esent ed i n t hi s case:  how pr e- TI S par ol e and TI S 

ext ended super vi s i on ar e t o be t r eat ed when t he sent ences ar e 

consecut i ve.  

¶55 At  f i r st  bl ush,  t he maj or i t y ' s appr oach appear s 

accept abl e.  Af t er  al l ,  what  t he par t i es need i s t o f i l l  t he gap.  

They need an answer  and t he maj or i t y has pr ovi ded j ust  t hat .   

¶56 I  cannot  j oi n t he maj or i t y,  however ,  because t he 

st at ut e i s s i l ent  and t he answer  t hat  t he maj or i t y pr ovi des ( 1)  

i s c l ear l y cont r ar y t o l egi s l at i ve hi st or y;  ( 2)  may r esul t  i n 

i l l egal  sent ences i n excess of  t he st at ut or y maxi mum;  and ( 3)  

exposes def endant s t o ser vi ng l onger  per i ods behi nd bar s upon 

r evocat i on,  cont r ar y t o a basi c r ul e of  const r uct i on f or  penal  

st at ut es.  

I  

¶57 The maj or i t y r ecogni zes t hat  t he st at ut es ar e si l ent  

as t o whet her  consecut i ve sent ences of  pr e- TI S par ol e and TI S 

ext ended super vi s i on ar e t o be ser ved as one cont i nuous per i od.  
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Maj or i t y op. ,  ¶39.  I t  al so r ecogni zes t hat  t he l anguage of  

Wi s.  St at .  § 302. 11( 3)  changed f r om t he gener al  r equi r ement  t hat  

" [ a] l l  consecut i ve sent ences shal l  be comput ed as one cont i nuous 

sent ence"  t o t he nar r ower  r equi r ement  t hat  " [ a] l l  consecut i ve 

sent ences i mposed f or  cr i mes commi t t ed bef or e December  31,  1999,  

shal l  be comput ed as one cont i nuous sent ence. "  Maj or i t y op. ,  

¶46.  I t  r easons t hat  t he use of  t he phr ase " one cont i nuous 

sent ence"  i n bot h ver si ons of  t he st at ut e,  t oget her  wi t h t he 

st at ut or y s i l ence,  makes i t  r easonabl e t o concl ude t hat  t he 

l egi s l at ur e i nt ended t hat  consecut i ve sent ences of  par ol e and 

ext ended super vi s i on shoul d be vi ewed as one cont i nuous per i od.  

Maj or i t y op. ,  ¶47.  Fur t her ,  i t  r easons t hat  Gover nor  McCal l um' s 

vet o message i ndi cat es an i nt ent  t hat  suppor t s t he maj or i t y ' s 

concl usi on Maj or i t y op. ,  ¶48.   

I I  

¶58 The maj or i t y ' s v i ew i gnor es t he cl ear  l egi s l at i ve 

hi st or y i ndi cat i ng t hat  par ol e and ext ended super vi s i on wer e 

i nt ended t o be t r eat ed as di st i nct  per i ods.  As passed by t he 

l egi s l at ur e,  2001 Wi s.  Act  109 ( " Act " )  di d not  l eave a gap i n 

t he st at ut or y scheme.  Rat her ,  i t  pr ovi ded t hat  § 973. 15( 2m) ( c) 2.  

woul d r ead:  

2.  I f  a cour t  pr ovi des t hat  a det er mi nat e sent ence i s 
t o r un consecut i ve t o an i ndet er mi nat e sent ence,  t he 
per son sent enced shal l  ser ve t he per i od of  conf i nement  
i n pr i son under  t he det er mi nat e sent ence consecut i ve 
t o t he per i od of  conf i nement  i n pr i son under  t he 
i ndet er mi nat e sent ence and t he par ol e por t i on of  t he 
i ndet er mi nat e sent ence consecut i ve t o t he t er m of  
ext ended super vi s i on under  t he det er mi nat e sent ence.   

2001 Wi s.  Act  109,  § 1142 ( emphasi s added) .   
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¶59 Fur t her ,  i t  pr ovi ded t hat  § 973. 15( 2m) ( d) 2.  woul d 

r ead:   

2.  I f  a cour t  pr ovi des t hat  an i ndet er mi nat e sent ence 
i s t o r un consecut i ve t o a det er mi nat e sent ence,  t he 
per son sent enced shal l  ser ve t he per i od of  conf i nement  
i n pr i son under  t he i ndet er mi nat e sent ence consecut i ve 
t o t he per i od of  conf i nement  i n pr i son under  t he 
det er mi nat e sent ence and t he par ol e por t i on of  t he 
i ndet er mi nat e sent ence consecut i ve t o t he t er m of  
ext ended super vi s i on under  t he det er mi nat e sent ence.   

I d.  ( emphasi s added) .  The under l i ned l anguage,  whi ch ul t i mat el y  

was not  i ncl uded i n § 973. 15( 2m) ,  i ndi cat es t hat  t he l egi s l at ur e 

i nt ended t hat  i n hybr i d cases par ol e woul d be ser ved consecut i ve 

t o ext ended super vi s i on,  r egar dl ess of  whi ch sent ence was handed 

down f i r st .   

¶60 The l anguage of  2001 Wi s.  Act  109,  § 1142 r ef l ect s t he 

r ecommendat i ons of  t he Cr i mi nal  Penal t i es St udy Commi t t ee 

( CPSC) ,  whi ch addr essed t he t r eat ment  of  consecut i ve det er mi nat e 

and i ndet er mi nat e sent ences.  I n i t s f i nal  r epor t ,  t he CPSC 

r ecommended t hat  r egar dl ess of  t he or der  i n whi ch sent ences ar e 

handed down,  al l  conf i nement  t i me shoul d be ser ved t oget her ,  and 

ext ended super vi s i on shoul d al ways pr ecede par ol e.  I t  based t hi s  

r ecommendat i on on t he gr ound t hat  ext ended super vi s i on was 

i nt ended t o be st r i ct er  t han par ol e.  The r epor t  pr ovi des:   

The commi t t ee r ecommends t hat  i n ei t her  sequence 
( i ndet er mi nat e sent ence f ol l owed by det er mi nat e 
sent ence,  or  det er mi nat e f ol l owed by i ndet er mi nat e) ,  
and r egar dl ess of  whet her  t he sent ences ar e r un 
concur r ent  wi t h or  consecut i ve t o each ot her ,  al l  
conf i nement  t i me shoul d be ser ved t oget her ,  ei t her  
concur r ent l y or  consecut i vel y i n what ever  sequence 
or der ed by t he cour t s;  and ext ended super vi s i on shoul d 
al ways pr ecede any par ol e t i me.  Thi s r ecommendat i on i s 
based i n t he Commi t t ee' s concl usi on t hat  [ ext ended]  
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super vi s i on wi l l  i nvol ve st r i ct er  communi t y 
super vi s i on t han cur r ent l y avai l abl e t hr ough par ol e.  

Cr i mi nal  Penal t i es St udy Comm. ,  Fi nal  Repor t  on 1997 Wi s.  Act  

283,  Tr ut h I n Sent enci ng,  at  102 ( Aug.  31,  1999) .   

¶61 The CPSC cl ear l y v i ewed par ol e and ext ended 

super vi s i on as havi ng i mpor t ant  di f f er ences,  and t hat  i t  made a 

di f f er ence whi ch was t o be ser ved f i r st .  By f ol l owi ng t he CPSC' s 

r ecommendat i on t hat  par ol e f ol l ow ext ended super vi s i on i n hybr i d 

cases,  t he l egi s l at ur e agr eed t hat  par ol e and ext ended 

super vi s i on had i mpor t ant  di f f er ences.  

¶62 Despi t e t he CPSC' s r ecommendat i on and t he l egi s l at i on 

r ef l ect i ng t hat  r ecommendat i on,  Gover nor  McCal l um vet oed t he 

l anguage i n t he Act  pr ovi di ng t hat  par ol e shoul d f ol l ow ext ended 

super vi s i on i n consecut i ve det er mi nat e and i ndet er mi nat e 

sent ences.  I n hi s vet o message,  he not es t hat  t he consecut i ve 

per i ods of  par ol e and ext ended super vi s i on ar e t o be ser ved i n 

t he or der  t hat  t he sent ences ar e i mposed.  

I  am par t i al l y  vet oi ng t hese pr ovi s i ons because t hey 
needl essl y compl i cat e exi st i ng pr ocedur es and pl ace an 
admi ni st r at i ve bur den on t he Depar t ment  of  Cor r ect i ons 
t hat  coul d l ead t o i ncr eased er r or s i n sent ence 
cal cul at i on and of f ender  l i t i gat i on.  Consecut i ve 
sent ences ar e cur r ent l y ser ved i n t he or der  t hey ar e 
handed down f r om t he cour t ,  whi ch means par ol e i s 
gener al l y ser ved bef or e ext ended super vi s i on.  These 
pr ovi s i ons r equi r e t hat  when sent ences ar e t o be 
ser ved consecut i vel y,  sent ences wi t h ext ended 
super vi s i on ar e ser ved f i r st .  I f  an of f ender  has a 
sent ence wi t h a par ol e pr ovi s i on and r ecei ves a 
consecut i ve sent ence wi t h an ext ended super vi s i on 
pr ovi s i on,  t he ext ended super vi s i on must  be ser ved 
f i r st ,  r equi r i ng t he shi f t i ng of  t he dat es f or  ser vi ng 
t he f i r st  sent ence.  The dat es f or  ser vi ng al l  ot her  
sent ences wi l l  need t o be adj ust ed,  r esul t i ng i n an 
i ncr eased pot ent i al  f or  er r or s and l i t i gat i on i f  an 
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of f ender  i s hel d l onger  t han t he sent ence t hat  was 
i mposed.  

Legi s l at i ve Ref er ence Bur eau,  Wi sconsi n Br i ef s 02- 2 

( Suppl ement ) :  Execut i ve Vet oes of  Bi l l s  Passed by t he 2001 

Wi sconsi n Legi s l at ur e f r om May 3,  2002,  t hr ough August  16,  2002,  

August  2002,  at  54.   

¶63 Not hi ng i n Gover nor  McCal l um' s vet o message can be 

const r ued as i nt endi ng t hat  consecut i ve sent ences of  par ol e and 

ext ended super vi s i on ar e t o be ser ved as a s i ngl e cont i nuous 

per i od.  Rat her ,  t he i nt ent i on i s c l ear  t hat  consecut i ve 

sent ences of  par ol e and ext ended super vi s i on shoul d be ser ved,  

one af t er  t he ot her ,  i n t he or der  t hat  t hey ar e handed down.  As 

t he cour t  of  appeal s not es,  t he Gover nor ' s vet o message 

cont empl at es t hat  t he per i ods ar e di st i nct ,  such t hat  " par ol e i s 

gener al l y ser ved bef or e ext ended super vi s i on. "  

¶64 Never t hel ess,  t he maj or i t y i gnor es t he cl ear  

l egi s l at i ve hi st or y and det er mi nes t hat  t hi s gap,  t hi s ut t er  

s i l ence,  somehow makes i t  r easonabl e t o v i ew consecut i ve 

sent ences of  par ol e and ext ended super vi s i on as one cont i nuous 

per i od.  Maj or i t y op. ,  ¶47.   

¶65 I  di sagr ee wi t h t he maj or i t y ' s v i ew t hat  t he 

Gover nor ' s vet o message r egar di ng t he or der  i n whi ch consecut i ve 

per i ods of  par ol e and ext ended super vi s i on ar e ser ved 

demonst r at es " an i nt ent i on not  t o change t he pr act i ce of  how 

consecut i ve sent ences wer e t hen bei ng handl ed. "  Maj or i t y op. ,  

¶48.  I t  i s  cor r ect  t hat  t he message demonst r at es an i nt ent i on 

not  t o change t he pr act i ce r egar di ng t he or der  i n whi ch 

consecut i ve sent ences ar e ser ved.  However ,  t he Gover nor ' s 
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st at ement  t hat  par ol e i s gener al l y ser ved bef or e ( r at her  t han 

cont i nuous wi t h)  ext ended super vi s i on i l l ust r at es t hat  he 

under st ood t hat  t he per i ods ar e di st i nct .   

¶66 I n sum,  t he st at ut es ar e s i l ent  on whet her  t o t r eat  

par ol e and ext ended super vi s i on as di st i nct  or  cont i nuous.  The 

CPSC vi ewed consecut i ve sent ences of  par ol e and ext ended 

super vi s i on as di st i nct  and t he l egi s l at ur e passed a bi l l  t hat  

r ef l ect ed t he CPSC' s v i ew t hat  t he per i ods wer e di st i nct .  

Addi t i onal l y,  t he Gover nor ' s vet o message suppor t s t he v i ew t hat  

t he per i ods ar e di st i nct .  Such a r ecor d cannot  suppor t  t he 

maj or i t y ' s i nt er pr et at i on t hat  t her e was any i nt ent i on t hat  

par ol e and ext ended super vi s i on wer e t o be t r eat ed as one 

cont i nuous per i od i n cases such as t hi s. 1  

I I I  

¶67 I t  i s  not  s i mpl y t he l egi s l at i ve hi st or y t hat  l eads me 

t o di ver ge f r om t he maj or i t y’ s v i ew.   I  am par t i cul ar l y 

concer ned t hat  t he maj or i t y ’ s i nt er pr et at i on may expose 

def endant s t o i l l egal  sent ences.   I f  a cour t  i mposes a sent ence 

i n excess of  t he maxi mum aut hor i zed by l aw,  i t  i s  an i l l egal  

sent ence.   Wi s.  St at .  § 973. 13.   Al t hough t hi s  case does not  

                                                 
1 The maj or i t y al so r el i es on t he cont i nued vi t al i t y  of  

Ashf or d v.  Di v i si on of  Hear i ngs and Appeal s,  177 Wi s.  2d 34,  501 
N. W. 2d 824 ( Ct .  App.  1993) ,  f or  i t s  det er mi nat i on.  Maj or i t y op. ,  
¶47.  I  do not  di sput e t he hol di ng of  Ashf or d.  Rat her ,  Ashf or d 
concer ned t he t r eat ment  of  consecut i ve per i ods of  par ol e t hat ,  
accor di ng t o t he st at ut e,  wer e t o be t r eat ed as one cont i nuous 
sent ence.  I d.  at  39- 40.  Her e,  t he st at ut e i s s i l ent  as t o how t o 
t r eat  per i ods of  par ol e ser ved consecut i vel y wi t h per i ods of  
ext ended super vi s i on.  Thus,  Ashf or d i s i nappl i cabl e.   
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r epr esent  an i l l egal  sent ence,  t he maj or i t y ’ s  anal ysi s al l ows 

f or  i l l egal  sent ences i n ot her  cases.   Let  me expl ai n.  

¶68 Suppose a def endant  has a pr e- TI S sent ence and a TI S 

sent ence t o be ser ved consecut i vel y ( as her e) .   Fur t her  suppose 

t hat  on hi s pr e- TI S case,  t he def endant  was sent enced t o t hr ee 

year s i ncar cer at i on and f i ve year s par ol e.  I n hi s TI S case,  he 

i s convi ct ed of  bur gl ar y and i s sent enced t o a det er mi nat e 

sent ence of  seven year s conf i nement  and f i ve year s ext ended 

super vi s i on.  Bur gl ar y i s a Cl ass F f el ony wi t h a maxi mum 

i mpr i sonment  ( conf i nement  pl us ext ended super vi s i on)  of  12. 5 

year s.    

¶69 The l aw of  cour se pr ovi des t hat  per i ods of  

i ncar cer at i on and conf i nement ,  even t hough t hey may be i mposed 

as consecut i ve sent ences,  ar e t o be ser ved as one cont i nuous 

per i od.  Wi s.  St at .  §§ 973. 15( 2m) ( c) 2.  and ( d) 2.    Al l  agr ee wi t h 

t hi s pr emi se.  Wher e we par t  ways i s t hat  t he maj or i t y i nt er pr et s 

t he gap i n t he st at ut or y scheme t o al l ow f or  pr e- TI S par ol e and 

TI S super vi s i on,  even t hough i mposed consecut i vel y,  t o be ser ved 

as one cont i nuous per i od.   

¶70 I n t he maj or i t y ' s v i ew,  when a per son i s r el eased f r om 

t he conf i nement  por t i on of  a det er mi nat e sent ence ser ved 

consecut i vel y wi t h an i ndet er mi nat e sent ence,  he or  she i s  

aut omat i cal l y on ext ended super vi s i on.  Maj or i t y op. ,  ¶42.  Thus,  

a per son ser vi ng consecut i ve per i ods of  par ol e and ext ended 

super vi s i on wi l l  be on ext ended super vi s i on f r om t he moment  he 

or  she i s r el eased f r om conf i nement  and wi l l  f i ni sh ser vi ng 
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ext ended super vi s i on at  t he moment  he or  she compl et es bot h 

par ol e and ext ended super vi s i on.  

¶71 I n ot her  wor ds,  i n t he above hypot het i cal ,  t he 

cont i nuous per i od of  ext ended super vi s i on coul d be up t o t en 

year s ( f i ve year s of  par ol e pl us f i ve year s ext ended 

super vi s i on) .   Al l owi ng f or  ext ended super vi s i on f or  up t o t en 

year s,  i n addi t i on t o t he per i od of  conf i nement  of  seven year s,  

woul d r esul t  i n a sent ence t hat  i s f ar  i n excess of  t he 

st at ut or y maxi mum f or  a Cl ass F Fel ony ( 12. 5 year s) .  The net  

r esul t  of  t he maj or i t y ’ s anal ysi s i s t hat  i n many i nst ances 

t r eat i ng t he per i od of  ext ended super vi s i on as cont i nuous wi t h 

t he per i od of  par ol e wi l l  r esul t  i n i l l egal  sent ences.  

I V 

¶72 Even i f  t he maj or i t y opi ni on i s cont r ar y t o c l ear  

l egi s l at i ve hi st or y,  and may r esul t  i n i l l egal  sent ences,  what  

di f f er ence does i t  make whet her  par ol e and ext ended super vi s i on 

ar e t wo separ at e per i ods or  combi ned i nt o one cont i nuous per i od 

of  super vi s i on?  Af t er  al l ,  t he t ot al  l engt h of  combi ned 

sent ences wi l l  r emai n t he same.  

¶73 What  di f f er ence does i t  make t hat  i n August  2001,  when 

Thomas was r el eased f r om pr i son, 2 he was pl aced sol el y on par ol e 

t o be f ol l owed by a consecut i ve per i od of  ext ended super vi s i on 

r at her  t han bei ng pl aced on bot h at  t he same t i me? 

                                                 
2 Thomas was r el eased af t er  havi ng ser ved i n t he Chal l enge 

I ncar cer at i on Pr ogr am.  Nei t her  par t y cont ends t hat  hi s 
par t i c i pat i on i n t hat  pr ogr am or  i t s ef f ect  on hi s sent ence 
bear s upon t he l egal  i ssues pr esent ed.   
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¶74 The di f f er ence i n r esul t  l i es i n t he f act  t hat  i f  he 

was not  pl aced on ext ended super vi s i on upon r el ease f r om pr i son,  

t hen hi s ext ended super vi s i on coul d not  have been r evoked when 

he was t aken i nt o cust ody on Febr uar y 2,  2004,  due t o an al l eged 

par ol e v i ol at i on.   I f  par ol e and ext ended super vi s i on ar e t wo 

separ at e consecut i ve per i ods,  t hen hi s ext ended super vi s i on had 

not  yet  commenced.  

¶75 As a consequence,  i f  he wer e ser vi ng onl y par ol e at  

t he t i me of  r evocat i on,  t hen t he per i od of  exposur e t o bei ng 

pl aced behi nd bar s i s f ar  l ess t han i f  he wer e ser vi ng one 

cont i nuous per i od of  par ol e and ext ended super vi s i on.  At  or al  

ar gument ,  t he St at e made t he r epr esent at i on t hat  at  t he t i me of  

r evocat i on Thomas had t wo year s,  15 days l ef t  t o ser ve on hi s 

par ol e.   Thus,  t he pot ent i al  exposur e f or  pr i son t i me based 

sol el y on r evocat i on of  par ol e was t wo year s,  15 days.  I n 

cont r ast ,  he had ei ght  year s r emai ni ng on hi s ext ended 

super vi s i on at  t he t i me of  t he Febr uar y 2,  2004,  r evocat i on.   I f  

par ol e and ext ended super vi s i on ar e t r eat ed as one cont i nuous 

per i od,  t hen hi s pot ent i al  f or  pr i son t i me upon r evocat i on i s 

i ncr eased by an addi t i onal  ei ght  year s.   

¶76 The i nt er pr et at i on of  t he maj or i t y,  whi ch pr ovi des f or  

gr eat er  pot ent i al  t i me ser ved behi nd bar s upon r evocat i on,  i s  

not  onl y cont r ar y t o t he c l ear  l egi s l at i ve hi st or y but  i s al so 

cont r ar y t o a basi c r ul e of  const r uct i on r egar di ng penal  

st at ut es.  I t  i s  f undament al  t hat  " [ p] enal  st at ut es ar e gener al l y  

const r ued st r i ct l y t o saf eguar d a def endant ' s  r i ght s unl ess 

doi ng so woul d cont r avene t he l egi s l at i ve pur pose of  a st at ut e. "  
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St at e v.  Baye,  191 Wi s.  2d 334,  340,  528 N. W. 2d 81 ( Ct .  App.  

1995) .  Readi ng t he r equi r ement  t hat  consecut i ve sent ences of  

par ol e and ext ended super vi s i on shoul d be t r eat ed as one 

cont i nuous per i od i nt o a st at ut or y gap vi ol at es t hi s pr ecept .   

V 

¶77 I n sum,  because t he maj or i t y opi ni on i gnor es c l ear  

l egi s l at i ve hi st or y,  may of t en r esul t  i n sent ences i n excess of  

t he st at ut or y maxi mum,  and subj ect s def endant s t o gr eat er  

per i ods of  conf i nement  cont r ar y t o a basi c r ul e of  const r uct i on 

f or  penal  st at ut es,  I  cannot  j oi n t he maj or i t y.  

¶78 Rat her ,  I  woul d det er mi ne t hat  Thomas,  who was ser vi ng 

consecut i ve sent ences,  was ser vi ng par ol e and had not  yet  been 

r el eased t o ext ended super vi s i on.  He t her ef or e coul d not  have 

had hi s ext ended super vi s i on r evoked under  

Wi s.  St at .  § 302. 113( 9) ( am) .  Accor di ngl y,  I  r espect f ul l y 

di ssent .  

¶79 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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