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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s opi ni on1 af f i r mi ng a c i r cui t  cour t  

deci s i on f or  Wal wor t h Count y by t he Honor abl e Mi chael  S.  Gi bbs 

t hat  awar ded mai nt enance f r om Rose St ei nmann ( Rose)  t o Tony 

St ei nmann ( Tony)  and di v i ded t he St ei nmanns'  pr oper t y i n a 

di vor ce pr oceedi ng.   Rose chal l enges t he ci r cui t  cour t ' s  

pr oper t y di v i s i on,  whi ch she ar gues i ncl uded a f l awed " doubl e-

count i ng"  of  asset s;  i mpr oper  appl i cat i on of  t r ansmut at i on 

                                                 
1 St ei nmann v.  St ei nmann,  No.  2005AP1588,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Dec.  20,  2006) .  
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r at her  t han t r aci ng pr i nci pl es;  and an er r oneous f ai l ur e t o 

al l ocat e debt s r el at ed t o unpai d t axes on asset s f r om a l awsui t  

set t l ement ,  r at her  t han a pr oper  appl i cat i on of  t r aci ng 

pr i nci pl es.   She al so chal l enges t he cour t ' s  mai nt enance awar d.  

¶2 We concl ude t hat  Rose has f ai l ed t o est abl i sh t hat  t he 

c i r cui t  cour t ' s  pr oper t y di v i s i on and mai nt enance awar ds 

r ef l ect ed an er r oneous exer ci se of  di scr et i on.   We f ur t her  

concl ude t hat  t he cour t  pr oper l y i nt er pr et ed and appl i ed t he 

mar i t al  pr oper t y  agr eement  bet ween Rose and Tony St ei nmann,  as 

wel l  as t he appl i cabl e f act s of  r ecor d and l egal  aut hor i t y,  i n 

r eachi ng i t s pr oper t y di v i s i on and mai nt enance awar d 

det er mi nat i ons.   Consequent l y,  we af f i r m. 2  

I  

¶3 Rose and Tony wer e mar r i ed i n 1994 and di vor ced i n 

2004.   Thi s was t he second mar r i age f or  bot h,  and no chi l dr en 

wer e bor n of  t he mar r i age.   Rose i s t he sol e owner  of  Dai r y 

Sour ce,  I nc.  ( DSI ) ,  a cheese br oker age and di st r i but i on company.   

At  t he t i me of  t he mar r i age,  Tony wor ked f or  Ber ner  Cheese 

Cor por at i on ( Ber ner ) ,  whi ch pur chased i t s r aw mat er i al s f r om 

DSI ,  but  i n 1999,  Tony r esi gned hi s posi t i on wi t h Ber ner  and 

Rose hi r ed hi m t o wor k f or  DSI .    

                                                 
2 We af f i r m t hi s case,  and do not  r emand i t  t o t he c i r cui t  

cour t .   The ci r cui t  cour t  appr opr i at el y decl i ned t o i ssue an 
or der  r egar di ng t ax l i abi l i t y  when such l i abi l i t y  had not  yet  
been det er mi ned by t he I RS.   We si mi l ar l y decl i ne t o r emand t he 
i ssue of  t ax l i abi l i t y  t o t he c i r cui t  cour t .   However ,  our  
deci s i on does not  pr ecl ude ei t her  par t y f r om seeki ng a r e-
appor t i onment  of  t ax l i abi l i t y  af t er  t he I RS det er mi nat i on i s 
compl et e.  
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¶4 A 1999 l awsui t  f i l ed by Tony,  Rose and DSI  agai nst  

Ber ner  was set t l ed i n 2001,  r esul t i ng i n a $1. 35 mi l l i on payment  

t o Tony,  Rose and DSI . 3  None of  t he par t i es r epor t ed t he 

set t l ement  t o t he I RS.   Thei r  f ai l ur e t o r epor t  t he i ncome f r om 

t he set t l ement  r esul t ed i n an I RS audi t ;  t he par t i es conf i r med 

at  or al  ar gument  t hat  t he I RS' s f i nal  deci s i on about  t ax 

l i abi l i t y ,  bot h as t o t he amount  and who wi l l  be hel d l i abl e i n 

what  amount ,  r emai ns pendi ng. 4  

                                                 
3  The t er ms of  t he set t l ement  agr eement ,  di r ect i ng Ber ner  

t o del i ver  a check f or  $1. 35 mi l l i on made payabl e t o Rose,  Tony,  
and t he t r ust  account  of  DSI ' s at t or ney,  wer e not  f ol l owed.   
Rose t est i f i ed t hat  Ber ner  made a wi r e deposi t  of  t he ent i r e 
set t l ement  payment  i nt o t he t r ust  f und of  t he l aw f i r m.   The 
f i r m t hen,  upon Rose' s or der s,  t r ansf er r ed t he money di r ect l y 
i nt o Rose' s savi ngs account ,  r ef er r ed t o at  t r i al  as t he " 1114 
account , "  whi ch al so cont ai ned $12, 000 and some i ncome t ax money 
deposi t ed by Tony,  and f unds f r om DSI  and t he sal e of  t hei r  
Del avan home.   Al t hough Rose has al t er nat i vel y ar gued t hat  
ei t her  DSI  al one or  she al one i s ent i t l ed t o t he set t l ement  
pr oceeds,  even goi ng so f ar  as t o t est i f y at  t r i al  t hat  Tony was 
not  ent i t l ed t o any of  t he set t l ement  money,  such a 
r epr esent at i on of  t he set t l ement  agr eement  i s c l ear l y 
cont r adi ct ed by t he set t l ement  t er ms,  as t he c i r cui t  cour t  
f ound.  

4 The amount  of  t ax l i abi l i t y  appear s t o be over  $3 mi l l i on,  
bot h as descr i bed by Rose' s at t or ney at  or al  ar gument  and as 
at t est ed t o i n an af f i davi t  f i l ed by At t or ney Dani el  B.  
Ger aght y,  who r epr esent ed Rose and DSI  i n connect i on wi t h I RS 
mat t er s.   
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¶5 Af t er  t hey mar r i ed, 5 t he coupl e ent er ed i nt o a Li mi t ed 

Mar i t al  Pr oper t y Cl assi f i cat i on Agr eement  ( Agr eement )  whi ch 

c l assi f i es var i ous asset s and i ncome.   The Agr eement  di v i ded t he 

St ei nmanns'  asset s i nt o cat egor i es of  " mar i t al  pr oper t y, "  

" sur vi vor shi p mar i t al  pr oper t y, " 6 " i ndi v i dual  pr oper t y of  Rose M.  

St ei nmann, "  and " i ndi v i dual  pr oper t y of  Tony K.  St ei nmann. "   The 

i ndi v i dual  pr oper t y l i s t s f or  bot h Rose and Tony St ei nmann 

i ncl ude,  i n per t i nent  par t :   

1.  Al l  pr oper t y whet her  Real  or  Per sonal  whi ch i s 
l i s t ed on Schedul e " A" [ 7]  at t ached her et o and 
i ncor por at ed her ei n;  and 

2.  Al l  ear ni ngs of  ei t her  Par t y af t er  t he dat e of  
t he mar r i age.  .  .  and 

3.  Al l  pr oper t y acqui r ed at  any t i me f r om a t hi r d 
par t y by gi f t ,  devi se,  bequest  or  i nher i t ance;  
and 

4.  Al l  pr oper t y acqui r ed wi t h any i ndi v i dual  
Pr oper t y or  acqui r ed i n exchange f or  any 
I ndi v i dual  Pr oper t y or  acqui r ed f r om t he pr oceeds 
of  sal e of  any I ndi v i dual  Pr oper t y.  .  .  .   

                                                 
5 Chr i s Di Vi ncent i s,  a f r i end of  t he coupl e and t he not ar y 

who si gned t he Mar i t al  Pr oper t y  Agr eement  ( Agr eement )  at  i ssue 
i n t hi s case,  t est i f i ed t hat  t he Agr eement  was backdat ed t o 
Mar ch 3,  1995,  at  t he r equest  of  Tony and Rose,  i n or der  t o 
pr ot ect  Rose' s asset s f r om Tony' s ex- wi f e.   Di Vi ncent i s coul d 
not  r ecal l  when t he Agr eement  was act ual l y execut ed.    

6 The onl y asset s expl i c i t l y  l i s t ed by t he Agr eement  as 
" sur vi vor shi p mar i t al  pr oper t y"  ar e t hose ent i t l ed " Per sonal  
Ef f ect s of  ei t her  I ndi v i dual  Par t y t o t he ot her  Par t y. "   
However ,  " Al l  Per sonal  Ef f ect s"  ar e al so l i s t ed as bot h Rose' s 
and Tony' s " i ndi v i dual  pr oper t y. "    

7 Schedul e " A"  was not  at t ached t o t he Agr eement  upon i t s 
i ncl usi on i n t he r ecor d of  t hi s case.  
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¶6 The Agr eement  was si l ent  as t o mai nt enance obl i gat i ons 

shoul d t he mar r i age di ssol ve,  but  speci f i ed t hat  t he Agr eement  

woul d be bi ndi ng on t he i ssue of  pr oper t y di v i s i on i n t he event  

of  di vor ce.   However ,  t he Agr eement  al so pr ovi ded t hat  i t  coul d 

be modi f i ed or  wai ved " by wr i t t en i nst r ument  dul y subscr i bed and 

acknowl edged by t he par t i es. "   I n a hear i ng pr ecedi ng t he 

di vor ce t r i al ,  t he Agr eement  was det er mi ned t o be val i d and 

enf or ceabl e,  as wel l  as " bi ndi ng upon [ t he]  cour t  f or  pr oper t y 

di v i s i on pur suant  t o § 767. 255( 3) ( L) ,  Wi s.  St at s.  [ 2003- 04] . " 8  

¶7 Pr i or  t o t hei r  mar r i age,  Rose and Tony had pur chased a 

r esi dence i n Del avan,  Wi sconsi n,  f or  $160, 000,  wi t h bot h 

cont r i but i ng t o t he down payment .   The pr oper t y was j oi nt l y 

t i t l ed.   Dur i ng t he mar r i age,  t he coupl e pur chased sever al  

addi t i onal  pr oper t i es,  i ncl udi ng a $2. 2 mi l l i on home on Lake 

Geneva ( Lor amoor  r esi dence) .   Thi s pr oper t y was al so j oi nt l y 

t i t l ed,  and t he mor t gage was hel d j oi nt l y.   The Lor amoor  

r esi dence was pur chased par t i al l y  wi t h pr oceeds f r om t he Ber ner  

set t l ement .   

¶8 Tony and Rose al so pur chased wat er f r ont  pr oper t y on 

Lake Mi chi gan and on Mar co I s l and,  Fl or i da,  and t wo boat  s l i ps 

at  t he Mar co I s l and Yacht  Cl ub,  al l  of  whi ch wer e al so j oi nt l y  

                                                 
8 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.   The di vor ce-
r el at ed st at ut es r ef er enced i n t hi s opi ni on wer e r enumber ed 
and/ or  r evi sed i n 2005- 06,  but  t he c i r cui t  cour t ' s  j udgment  
bei ng appeal ed i n t hi s case occur r ed i n 2004 and was based on 
t he 2003- 04 ver si on of  t he Wi sconsi n St at ut es.   We t her ef or e 
wi l l  r ef er  t o t he ol der  ver si on' s number i ng and t ext .  
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t i t l ed.   These pr oper t i es wer e al l  pur chased at  l east  par t i al l y  

t hr ough f unds f r om Rose' s 1114 savi ngs account .   Funds f r om t hat  

account  wer e al so used t o pur chase car s,  boat s,  and an ATV.   I n 

addi t i on,  a ser i es of  pr i vat e pl anes,  yacht s,  and a Cadi l l ac  

aut omobi l e owned by DSI  wer e avai l abl e f or  t he St ei nmanns'  use. 9  

¶9 I n t he cour se of  t he mar r i age,  Rose' s i ncome f ar  

exceeded Tony' s.   For  exampl e,  Rose' s cumul at i ve net  i ncome f or  

t he year s 1996 t hr ough 2002 was $873, 645,  whi l e Tony' s net  

i ncome f or  t hose year s was $120, 687. 10   

¶10 Tony f i l ed f or  di vor ce on Febr uar y 28,  2003.   Two 

mont hs l at er ,  Rose t er mi nat ed Tony f r om DSI .   I n May 2003,  a 

f ami l y cour t  commi ssi oner  i ssued a t empor ar y or der  di r ect i ng 

Rose t o pay Tony $5, 250 per  mont h i n mai nt enance because he was 

unempl oyed at  t he t i me.   Rose was gr ant ed t empor ar y use of  t he 

Lor amoor  r esi dence.   When Tony became empl oyed agai n i n June 

2003,  mai nt enance was r educed t o $1, 875 per  mont h.   However ,  t he 

cour t  vacat ed t he mai nt enance awar ds t he next  year  and or der ed 

Tony t o r epay t he $28, 956 Rose had pai d f or  mai nt enance,  hol di ng 

r epayment  i n abeyance pendi ng f i nal  pr oper t y di v i s i on.   The 

                                                 
9 Whi l e Rose' s br i ef  descr i bes t he use of  t he DSI  pr oper t y 

as " busi ness use, "  t he c i r cui t  cour t  f ound t hat :  

[ t ] he par t i es f l ew i n DSI ' s pr i vat e pl ane t o pl aces 
l i ke Mar co I s l and,  Fl or i da,  wher e t hey pur chased a 
vacant  l ot  i n t he expect at i on of  bui l di ng a r et i r ement  
or  vacat i on home.   They bought  t wo yacht  s l i ps on t he 
i s l and,  wher e t hey moor ed DSI ' s yacht .   

10 Dur i ng t he t r i al ,  Tony t est i f i ed t hat  hi s sal ar y was 
i nt ent i onal l y mi ni mi zed i n or der  t o r educe hi s suppor t  
obl i gat i ons f r om hi s pr evi ous mar r i age.   
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cour t  al so or der ed t he sal e of  t he Lor amoor  r esi dence11 and 

cont i nued a pr evi ousl y or der ed f r eeze on t he 1114 account ,  

al l owi ng onl y expenses f or  t he Lor amoor  r esi dence t o be deduct ed 

f r om t hat  account ,  and or der i ng t hat  f unds i n t he account  coul d 

not  f al l  bel ow $100, 000.   

¶11 Af t er  an ei ght - day bench t r i al ,  t he c i r cui t  cour t ,  

Honor abl e Mi chael  S.  Gi bbs pr es i di ng,  gr ant ed t he St ei nmanns'  

di vor ce on December  17,  2004.   At  t he t i me of  t he di vor ce,  Rose 

r epor t ed an annual  sal ar y of  $140, 000,  and Tony r epor t ed $85, 000 

i n annual  i ncome.    

¶12 I n a deci s i on i ssued on Apr i l  26,  2005,  t he ci r cui t  

cour t  awar ded Tony $2, 000 per  mont h mai nt enance f or  t en year s,  

t he l engt h of  t he mar r i age.   The cour t  r ul ed t hat  i ndi v i dual  

pr oper t y cover ed by t he Agr eement  r emai ned t he sol e pr oper t y of  

t hat  i ndi v i dual ,  but  di v i ded t he mar i t al  pr oper t y equal l y,  

i ncl udi ng t he Del avan home,  t he Lor amoor  r esi dence,  t he Mar co 

I s l and l ot ,  t he Lake Mi chi gan l ot ,  and t he Mar co I s l and boat  

s l i ps,  al l  of  whi ch wer e j oi nt l y t i t l ed.   The ci r cui t  cour t  

r ej ect ed Rose' s  ar gument  t hat  t he cour t  shoul d appl y t r aci ng 

pr i nci pl es t o desi gnat e t hose pr oper t i es her  i ndi v i dual  

                                                 
11 At  a hear i ng on Oct ober  28,  2004,  Rose was f ound i n 

cont empt  of  cour t  f or  her  f ai l ur e t o l i s t  t he Lor amoor  r esi dence 
f or  sal e.   She was or der ed t o ser ve si x mont hs i n j ai l .   The 
ci r cui t  cour t  not ed t hat  she coul d pur ge t he cont empt  by 
i mmedi at el y execut i ng a l i s t i ng cont r act  and vacat i ng t he 
pr emi ses.   I n November  2004,  DSI  pur chased t he Lor amoor  
r esi dence f or  t he pr i ce of  $3. 23 mi l l i on,  and by or der  dat ed 
December  2,  2004,  t he sal e was conf i r med and t he cont empt  
sanct i on t er mi nat ed.   
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pr oper t y,  expl ai ni ng t hat  whi l e t he pr oper t i es may have been 

pur chased wi t h Rose' s i ndi v i dual  asset s,  t he j oi nt  t i t l es 

r ender ed t hem mar i t al  pr oper t y.   

¶13 The cour t  al so di v i ded t he Ber ner  set t l ement  equal l y 

among Tony,  Rose,  and DSI .   The cour t  not ed t hat  an I RS audi t  

was under way r egar di ng t he i ncome t ax l i abi l i t y  on t he $1. 35 

mi l l i on set t l ement ,  and decl i ned t o di v i de such pendi ng t ax 

l i abi l i t y  of  an undet er mi ned amount .   

¶14 A f ew addi t i onal  mar i t al  pr oper t y asset s wer e not  

di v i ded equal l y.   An ATV,  f i shi ng boat ,  and aut omobi l e wer e 

awar ded t o Tony,  whi l e Rose was awar ded a gr eat er  shar e of  

j ewel r y and househol d i t ems.   To ar r i ve at  a net  equal i zat i on,  

i n essence compensat i ng Tony f or  bei ng awar ded t he l esser  shar e 

of  t hose i t ems not  evenl y di v i ded,  t he cour t  f ur t her  or der ed 

Rose t o make a $13, 433 equal i zat i on payment  t o Tony.  

¶15 The cour t  f i l ed i t s Fi ndi ngs of  Fact  and Concl usi ons 

of  Law and Judgment  of  Di vor ce on May 16,  2005.   On June 8,  

2005,  af t er  denyi ng a mot i on f or  r econsi der at i on and a mot i on t o 

st ay pr oceedi ngs pendi ng appeal ,  t he cour t  ent er ed an or der  t hat  

t he Cor vet t e,  pont oon boat ,  Mar co I s l and l ot ,  and Lake Mi chi gan 

l ot  be sol d and t he pr oceeds di v i ded equal l y.   The cour t  al so 

or der ed Rose t o pay Tony $764, 000,  pl us any accr ued i nt er est ,  

f or  hi s shar e of  t he sal e of  t he Lor amoor  r esi dence.    

¶16 Rose f i l ed an appeal  on June 16,  2005.   I n her  appeal  

Rose made essent i al l y  t he same ar gument s whi ch she has cont i nued 

t o make t o t hi s cour t  r egar di ng t r aci ng and t r ansmut at i on,  

doubl e- count i ng,  t ax l i abi l i t y ,  and t he mai nt enance awar d.   She 
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al so ar gued t hat  t he c i r cui t  cour t  er r ed when i t  or der ed t he 

Lor amoor  r esi dence sol d bef or e t r i al . 12  

¶17 The cour t  of  appeal s af f i r med t he ci r cui t  cour t  

deci s i on i n St ei nmann v.  St ei nmann,  No.  2005AP1588,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Dec.  20,  2006) ,  r ul i ng t hat  t he c i r cui t  

cour t  di d not  er r  i n i t s pr oper t y di v i s i on and mai nt enance 

det er mi nat i ons.   I d. ,  ¶41.   The cour t  r ej ect ed Rose' s t r aci ng 

ar gument s,  concl udi ng i nst ead t hat  t he j oi nt  t i t l es i ndi cat ed 

donat i ve i nt ent  and t r ansf or med t he pr oper t y f r om i ndi v i dual  t o 

mar i t al  pr oper t y.   I d. ,  ¶¶21- 24.   The cour t  f ur t her  hel d i n 

per t i nent  par t  t hat  t he c i r cui t  cour t ' s  doubl e count i ng of  

asset s was har ml ess er r or ,  t hat  t he c i r cui t  cour t  pr oper l y 

consi der ed t he Ber ner  set t l ement  as a di v i s i bl e asset  whi l e 

" r ef us[ i ng]  t o specul at e on t he ul t i mat e f i nanci al  penal t y on 

t he st i l l - i ncompl et e I RS audi t  .  .  . , "  and t hat  t he cour t ' s  

mai nt enance awar d was not  an er r oneous exer ci se of  di scr et i on.   

I d. ,  ¶¶31- 34,  39- 40.    

¶18 Rose f i l ed a pet i t i on f or  r evi ew,  and we gr ant ed t he 

pet i t i on.   At  or al  ar gument ,  i t  was suggest ed t hat  cer t ai n 

mat t er s r egar di ng t he di vor ce wer e st i l l  pendi ng i n t he c i r cui t  

cour t .   On Oct ober  11,  2007,  t hi s cour t  di r ect ed t he par t i es t o 

f i l e l et t er s st at i ng whi ch mat t er s ar e st i l l  pendi ng i n t he 

c i r cui t  cour t .   I n hi s r esponse l et t er ,  Tony asser t ed t hat  a 

post - j udgment  or der  dat ed Mar ch 9,  2006,  pr ov i des t hat  t ax 

                                                 
12 She has appar ent l y wai ved t hi s  ar gument ,  however ,  and we 

do not  addr ess i t  i n t hi s opi ni on.  
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l i abi l i t i es may be r evi s i t ed upon t he sal e of  cer t ai n r eal  

est at e.   Rose r esponded t hat  al t hough t her e r emai ns a pendi ng 

sal e of  pr oper t y,  t he c i r cui t  cour t  di d not  hol d open t he i ssue 

of  t ax l i abi l i t y .   I n her  r esponse,  she sought  a r emand or der  

f r om t hi s cour t  di r ect i ng t he c i r cui t  cour t  t o eval uat e new 

evi dence on t he t ax i ssue when i t  comes i n.   Ot her  t han t hat ,  

t he par t i es appear  t o agr ee t hat  t her e ar e no i ssues pendi ng at  

t he c i r cui t  cour t  l evel  and t he di vor ce case has been desi gnat ed 

as " c l osed. "    

¶19 We concl ude f or  t he bel ow r easons t hat  Rose has f ai l ed 

t o est abl i sh t hat  t he c i r cui t  cour t ' s  pr oper t y di v i s i on and 

mai nt enance awar d const i t ut e r ever si bl e er r or .  

I I  

¶20 Thi s case i nvol ves a c i r cui t  cour t ' s  di scr et i onar y 

det er mi nat i ons.   A c i r cui t  cour t ' s  mai nt enance awar ds and 

pr oper t y di v i s i on det er mi nat i ons i n di vor ce pr oceedi ngs ar e 

wi t hi n t he sound di scr et i on of  t he c i r cui t  cour t ,  and we wi l l  

uphol d such det er mi nat i ons unl ess t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on.   See Ki ng v.  Ki ng,  224 Wi s.  2d 235,  

247- 48,  590 N. W. 2d 480 ( 1999) ;  St ei nke v.  St ei nke,  126 Wi s.  2d 

372,  383,  386,  376 N. W. 2d 839 ( 1985) .   An er r oneous exer ci se of  

di scr et i on occur s i f  t he c i r cui t  cour t  makes an er r or  i n l aw,  or  

f ai l s  t o base i t s deci s i on on t he f act s of  r ecor d.   See Meyer  v.  

Meyer ,  2000 WI  132,  ¶15,  239 Wi s.  2d 731,  620 N. W. 2d 382.   

¶21 Thi s case al so i nvol ves t he i nt er pr et at i on of  a 

mar i t al  pr oper t y agr eement .   A mar i t al  pr oper t y agr eement  i s a 

cont r act ,  and i t s i nt er pr et at i on i s consequent l y a l egal  
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quest i on whi ch we r evi ew de novo.   Gar dner  v.  Gar dner ,  190 Wi s.  

2d 216,  240,  527 N. W. 2d 701 ( Ct .  App.  1994) .   The pr i mar y goal  

i n i nt er pr et i ng a cont r act  i s  t o det er mi ne and gi ve ef f ect  t o 

t he par t i es '  i nt ent .   Wi s.  Label  Cor p.  v.  Nor t hbr ook Pr op.  & 

Cas.  I ns.  Co. ,  2000 WI  26,  ¶23,  233 Wi s.  2d 314,  607 N. W. 2d 276.   

When t he l anguage of  a cont r act  i s  unambi guous,  we wi l l  appl y 

i t s l i t er al  meani ng.   I d.   

¶22 We addr ess ot her  quest i ons of  l aw as wel l  i n t hi s 

case,  such as t he appl i cat i on of  st at ut es t o uncont est ed f act s,  

whi ch we gener al l y r evi ew de novo.   See Mi nut eman,  I nc.  v.  

Al exander ,  147 Wi s.  2d 842,  853,  434 N. W. 2d 773 ( 1989) .   

I I I  

¶23 We f i r st  addr ess Rose' s ar gument s r el at ed t o t he 

c i r cui t  cour t ' s  pr oper t y di v i s i on and i nt er pr et at i on of  t he 

St ei nmanns'  mar i t al  pr oper t y agr eement .   Ther e i s no di sput e 

t hat  t he Agr eement  i s bi ndi ng,  val i d and enf or ceabl e.   Rat her ,  

t he di sput e bet ween Tony and Rose per t ai ns t o t he Agr eement ' s 

r each and appl i cat i on i n t hi s case.   Rose ar gues t hat  i n i t s 

pr oper t y di v i s i on det er mi nat i on,  t he c i r cui t  cour t  shoul d have 

appl i ed t r aci ng r at her  t han t r ansmut at i on pr i nci pl es.   She 

ar gues t hat  had t he cour t  pr oper l y appl i ed t r aci ng pr i nci pl es,  

i t  woul d have i dent i f i ed t he j oi nt l y t i t l ed pr oper t i es as her  

i ndi v i dual  pr oper t y under  t he Agr eement  and awar ded Rose her  

f ul l  i nt er est  i n t hose pr oper t i es.   She f ur t her  ar gues t hat  t he 

cour t ' s  concl usi on t hat  t he deeds gr ant i ng j oi nt  t i t l e r ef l ect ed 

donat i ve i nt ent  was f act ual l y as wel l  as l egal l y f l awed.   She 

al so ar gues t hat  t he cour t  i mpr oper l y doubl e- count ed asset s i n 
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i t s pr oper t y di v i s i on.   Fi nal l y,  she cont ends t hat  t he cour t  

shoul d not  have t r eat ed t he Ber ner  set t l ement  as an asset  

wi t hout  al so al l ocat i ng t he pendi ng debt s r el at ed t o unpai d 

t axes on t he set t l ement .    

A 

¶24 We begi n by addr essi ng t he meani ng and pot ent i al  

r el evance of  t he t r aci ng and t r ansmut at i on pr i nc i pl es r ef er enced 

i n t hi s case.   Rose mai nt ai ns t hat  t he c i r cui t  cour t  f ai l ed t o 

gi ve her  mar i t al  pr oper t y agr eement  wi t h Tony pr oper  

consi der at i on under  Wi s.  St at .  § 767. 255( 3) ( L) .   I n par t i cul ar ,  

Rose ar gues t hat  t he Agr eement  exempt s t hose of  her  asset s f r om 

di v i s i on t hat  can be t r aced t o t hei r  c l assi f i cat i on as 

i ndi v i dual  pr oper t y.   She ar gues t hat  t he appl i cat i on of  t r aci ng 

pr i nci pl es t o her  case woul d r eveal  t hat  t he pr oper t y at  i ssue13 

r emai ned her  i ndi v i dual  pr oper t y despi t e bei ng j oi nt l y t i t l ed 

because i t  was pur chased wi t h her  i ndi v i dual  asset s.   As such,  

she cont ends,  t he cour t ' s  awar d of  asset s t o Tony based on t he 

asset s '  j oi nt  t i t l es r at her  t han how t hey wer e pur chased 

vi ol at ed t he t er ms and i nt ent  of  t he Agr eement .   

                                                 
13 At  i ssue ar e t he Lor amoor  pr oper t y,  t he Lake Mi chi gan 

l ot ,  t he Mar co I s l and l ot ,  and t he t wo boat  s l i ps at  t he Mar co 
I s l and Yacht  Cl ub.   These pr oper t i es wer e pur chased dur i ng t he 
mar r i age and j oi nt l y t i t l ed,  t o " husband and wi f e, "  wi t h Tony 
al so l i s t ed as j oi nt  obl i gor  on t he Lor amoor  home' s mor t gage.   
Rose pai d f or  t he pr oper t i es wi t h a combi nat i on of  cr edi t  car d 
and f unds f r om her  1114 account .   The Del avan pr oper t y i s i n i t s 
own cat egor y,  as i t  was pur chased bef or e Tony and Rose mar r i ed,  
and was expr essl y desi gnat ed " mar i t al  pr oper t y"  by t he 
Agr eement .   
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¶25 I n a mot i on hear i ng,  t he c i r cui t  cour t  f ound t he 

Agr eement  t o be " bi ndi ng on t he cour t  f or  pr oper t y di v i s i on 

pur suant  t o Wi s.  St at .  § 767. 255( 3) ( L) . "   Sect i on 767. 255( 3)  

pr ovi des:  

( L)  Any wr i t t en agr eement  made by t he par t i es bef or e 
or  dur i ng t he mar r i age concer ni ng any ar r angement  f or  
pr oper t y di st r i but i on .  .  .  shal l  be bi ndi ng upon t he 
cour t  except  t hat  no such agr eement  shal l  be bi ndi ng 
wher e t he t er ms of  t he agr eement  ar e i nequi t abl e as t o 
ei t her  par t y.   The cour t  shal l  pr esume any such 
agr eement  t o be equi t abl e as t o bot h par t i es.  

The br oader  scheme of  Wi s.  St at .  § 767. 255,  whi ch addr esses 

equi t abl e pr oper t y di v i s i on i n di vor ce act i ons,  pr ovi des t hat  

whi l e t her e i s  gener al l y a pr esumpt i on of  equal  pr oper t y 

di v i s i on,  cour t s  may nonet hel ess di v i de pr oper t y i n anot her  

manner  af t er  consi der i ng a number  of  f act or s,  i ncl udi ng mar i t al  

pr oper t y agr eement s.    

¶26 Sect i on 767. 255( 2) ,  however ,  pr ovi des t hat  gi f t ed and 

i nher i t ed pr oper t i es ar e gener al l y exempt  f r om t hat  pr esumpt i on.   

Par t i es asser t i ng t hat  pr oper t y,  or  some par t  of  t he val ue of  

pr oper t y,  i s  exempt  f r om di v i s i on have t he bur den of  

est abl i shi ng t hat  t he pr oper t y i s non- di v i s i bl e at  t he t i me of  

di vor ce.   See Der r  v.  Der r ,  2005 WI  App 63,  ¶11,  280 Wi s.  2d 

681,  696 N. W. 2d 170.   I f  a par t y meet s t hat  bur den and makes a 

pr i ma f aci e case t hat  t he subj ect  pr oper t y i s exempt  f r om 

di v i s i on,  " [ t ] he opposi ng par t y t hen has t he oppor t uni t y t o 

est abl i sh by suf f i c i ent  count er vai l i ng evi dence t hat  t he 

pr oper t y i s not  gi f t ed or  i nher i t ed,  or  ot her wi se has l ost  i t s  

exempt  st at us because i t s char act er  or  i dent i t y has not  been 
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pr eser ved. "   Br andt  v.  Br andt ,  145 Wi s.  2d 394,  408- 09,  427 

N. W. 2d 126 ( Ct .  App.  1988) .    

¶27 I n t hi s case,  we ar e asked t o addr ess t wo r el at ed 

i ssues:   whet her ,  out s i de t he cont ext  of  gi f t ed and i nher i t ed 

pr oper t y,  ( 1)  t r aci ng pr i nci pl es may be appl i ed t o det er mi ne a 

pr oper t y ' s i dent i t y as i ndi v i dual  pr oper t y under  a mar i t al  

pr oper t y agr eement ,  and ( 2)  t r ansmut at i on pr i nci pl es and cases 

may be r ef er enced t o det er mi ne i f  t hat  pr oper t y has been 

r ecl assi f i ed as mar i t al  pr oper t y.    

¶28 The i mpl i cat i on of  t he par t i es '  ar gument s i s t hat  t he 

answer  t o one of  t hese quest i ons wi l l  i n t ur n det er mi ne t he 

di v i s i bi l i t y  of  t he pr oper t y i n quest i on.   However ,  mar i t al  

pr oper t y c l assi f i cat i on,  gover ned by ch.  766,  i s gener al l y a 

separ at e i nqui r y f r om equi t abl e pr oper t y di st r i but i on,  gover ned 

by ch.  767.   See Ll oyd v.  Ll oyd,  170 Wi s.  2d 240,  258 & n.  6,  

487 N. W. 2d 647 ( Ct .  App.  1992) .   Unf or t unat el y,  t he par t i es '  

mar i t al  pr oper t y c l assi f i cat i on and di v i s i bi l i t y  ar gument s 

over l ap,  bl ur r i ng t he di st i nct i on bet ween t he t wo i ssues and 

chapt er s.   Bl ur r i ng t he di st i nct i on even mor e i s  t he f ace of  t he 

Agr eement  i t sel f ,  whi ch i s t i t l ed under  ch.  766 and pr i mar i l y 

addr esses pr oper t y c l assi f i cat i on,  but  whi ch al so st at es t hat  i t  

i s  bi ndi ng on ch.  767 pr oper t y  di v i s i on det er mi nat i ons.   The 

i nt er r el at i onshi p bet ween t he t wo st at ut or y chapt er s i n such a 

cont ext  has not  been expl i c i t l y  addr essed by t he par t i es.   We 

t her ef or e do not  r esol ve i n t hi s case t he exact  nat ur e of  t he 

r el at i onshi p bet ween chs.  766 and 767 i n cases such as t hi s one 

i n whi ch ch.  767 equi t abl e pr oper t y di st r i but i on det er mi nat i ons 
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i ncl ude consi der at i on of  ch.  766 mar i t al  pr oper t y agr eement s,  

and i n whi ch mar i t al  pr oper t y c l assi f i cat i on mi ght  be r el evant  

t o di v i s i on.   Rat her ,  we f ocus on t he t r aci ng and t r ansmut at i on 

ar gument s as pr esent ed by t he par t i es.   

1 

¶29 " Nonmar i t al  pr oper t y i s exempt  f r om pr oper t y di v i s i on 

i f  i t  r et ai ns i t s i dent i t y and char act er . "   Tr at t l es v.  

Tr at t l es,  126 Wi s.  2d 219,  225,  376 N. W. 2d 379 ( Ct .  App.  

1985) ( emphasi s i n or i gi nal ) .   The cour t  of  appeal s has expl ai ned 

t hat  char act er ,  whi ch addr esses how par t i es have chosen t o t i t l e 

or  t r eat  non- mar i t al  asset s,  may be changed t hr ough 

t r ansmut at i on of  t hat  non- mar i t al  pr oper t y:    

Char act er  addr esses t he manner  i n whi ch t he par t i es 
have chosen t o t i t l e or  t r eat  gi f t ed or  i nher i t ed 
asset s.   Changi ng t he char act er  of  such non- mar i t al  
pr oper t y can ser ve t o t r ansmut e i t  t o mar i t al  
pr oper t y.   I n such cases,  t he donat i ve i nt ent  of  t he 
owner  of  t he exempt  pr oper t y i s an i ssue.   I dent i t y,  
on t he ot her  hand,  addr esses whet her  t he gi f t ed or  
i nher i t ed asset  has been pr eser ved i n some pr esent  
i dent i f i abl e f or m so t hat  i t  can be meani ngf ul l y 
val ued and assi gned.   

Br andt ,  145 Wi s.  2d at  410- 11 ( c i t at i ons omi t t ed) .   Donat i ve 

i nt ent  i s pr esumed wher e pr oper t y i s t r ansf er r ed,  or  t r ansmut ed,  

f r om non- di v i s i bl e pr oper t y t o j oi nt  t enancy subj ect  t o 

di v i s i on.   See Der r ,  280 Wi s.  2d 681,  ¶¶35,  40.  

¶30 I n Der r ,  280 Wi s.  2d 681,  ¶14,  t he cour t  of  appeal s 

f ur t her  expl ai ned t hat  t r aci ng det er mi nat i ons and t r ansmut at i on 
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( or  donat i ve i nt ent ) 14 det er mi nat i ons ar e i nqui r i es t hat  may 

pr ovi de assi st ance t o cour t s i n ascer t ai ni ng t he i dent i t y and 

char act er  of  pr oper t y.   The cour t  i n Der r  descr i bed t r aci ng as 

usef ul  i n est abl i shi ng a pr oper t y ' s i dent i t y t hr ough i t s val ue 

and sour ce,  but  suggest ed t hat  i t s ut i l i t y  i s l i mi t ed because 

t r aci ng does not  gener al l y r eveal  whet her  pr oper t y i s di v i s i bl e.   

I d. ,  ¶¶15- 16.   I n cont r ast ,  Der r  asser t ed,  a donat i ve i nt ent  

i nqui r y empl oyi ng t r ansmut at i on pr i nci pl es can hel p det er mi ne 

                                                 
14 I n Der r  v.  Der r ,  2005 WI  App 63,  ¶40 n. 9,  280 Wi s.  2d 

681,  696 N. W. 2d 170,  t he cour t  of  appeal s used t he phr ase 
" donat i ve i nt ent "  i n di scussi ng " t r ansmut at i on, "  whi l e al so 
endor si ng t he phr ase " l oss of  char act er "  as pr ef er abl e t o t he 
wor d " t r ansmut at i on. "    

I t  i s  al so wor t h not i ng t hat  t r ansmut at i on t hr ough 
conveyance of  pr oper t y t hr ough deed i s of  a di f f er ent  nat ur e 
t han t r ansmut at i on t hr ough commi ngl i ng of  pr oper t y t hr ough a 
bank account .   See Br et t  R.  Tur ner ,  Equi t abl e Di st r i but i on of  
Pr oper t y,  § 5: 65,  at  649- 50 ( 3d ed.  2005) .   Al so compar e Wi s.  
St at .  § 766. 63( 1) ( mi xi ng separ at e and mar i t al  pr oper t y i n some 
cases " r ecl assi f i es t he ot her  pr oper t y t o mar i t al  pr oper t y 
unl ess t he component  of  t he mi xed pr oper t y whi ch i s not  mar i t al  
pr oper t y can be t r aced" )  wi t h Wi s.  St at .  § 766. 31( 10) ( expl i c i t l y  
al l owi ng aut omat i c r ecl assi f i cat i on t hr ough gi f t ,  conveyance,  
mar i t al  pr oper t y  agr eement ,  and ot her  means;  and expl ai ni ng t hat  
i n cases i nvol v i ng t r ansmut at i on t hr ough gi f t s,  donat i ve i nt ent  
i s t he key t o det er mi ni ng whet her  t he pr oper t y i s mar i t al  or  
i ndi v i dual  pr oper t y) .    

As such,  i n t he cont ext  of  mi xi ng separ at e and j oi nt  
pr oper t y i n bank account s,  pr oper t y t hat  can be t r aced t o i t s 
i ndi v i dual  sour ce i s abl e t o r et ai n i t s separ at e pr oper t y 
i dent i t y and char act er ,  and has not  necessar i l y  been t r ansmut ed 
t hr ough commi ngl i ng or  donat i ve i nt ent .   See,  e. g. ,  Doer r  v.  
Doer r ,  189 Wi s.  2d 112,  132- 35,  525 N. W. 2d 745 ( 1994) ;  Ll oyd v.  
Ll oyd,  170 Wi s.  2d 240,  254,  487 N. W. 2d 647 ( Ct .  App.  1992) .   
However ,  even i n t he cont ext  of  mi xed pr oper t y i n bank account s,  
donat i ve i nt ent  can est abl i sh t r ansmut at i on of  a pr oper t y ' s 
char act er  i nt o j oi nt  pr oper t y.    
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t he char act er  of  pr oper t y as di v i s i bl e or  not .   See i d. ,  ¶¶23- 40 

& n.  9.   As such,  t r aci ng and t r ansmut at i on ar e di st i nct  

pr i nci pl es whi ch ser ve di f f er ent  f unct i ons r el at ed t o i dent i t y 

and char act er . 15   

¶31 I r oni cal l y,  bot h Tony and Rose want  us t o l i mi t  t he 

hol di ng of  Der r  and ot her  cases empl oy i ng t r aci ng or  

t r ansmut at i on pr i nci pl es t o cases i nvol v i ng gi f t ed and i nher i t ed 

pr oper t i es,  but  i n di f f er ent  ways and onl y so f ar  as such 

l i mi t at i ons woul d ser ve t hei r  r espect i ve ar gument s.    

¶32 Tony echoes t he concl usi ons of  t he c i r cui t  cour t  t hat  

t r aci ng pr i nci pl es ar e appl i cabl e onl y t o gi f t ed and i nher i t ed 

pr oper t y,  whi l e donat i ve i nt ent  and t r ansmut at i on i nqui r i es may 

be appl i ed i n t he absence of  gi f t ed or  i nher i t ed pr oper t y.   Rose 

ar gues t he r ever se.   She cl ai ms t hat  whi l e t r aci ng pr i nci pl es 

ar e appl i cabl e i n t hi s case,  t r ansmut at i on onl y appl i es t o 

gi f t ed and i nher i t ed pr oper t i es,  c i t i ng Gar dner ,  190 Wi s.  2d at  

236.   

¶33 I f  Gar dner  cr eat ed such a br i ght - l i ne l i mi t at i on,  we 

concl ude i t  was wr ongl y deci ded.   The cases Gar dner  c i t es as " by 

                                                 
15 As one t r eat i se expl ai ns,   

t r ansmut at i on by gi f t  or  agr eement  has no connect i on 
wi t h t he l aw of  t r aci ng.   I n many i f  not  most  cases 
f i ndi ng t hi s f or m of  t r ansmut at i on,  t he f or mer l y-
separ at e asset  i nvol ved i s easi l y i dent i f i abl e.   The 
basi s f or  t r eat i ng t he asset  as mar i t al  pr oper t y i s 
not  any f ai l ur e of  i dent i f i cat i on,  but  r at her  a 
f i ndi ng t hat  t he owner  of  t he separ at e pr oper t y 
vol unt ar i l y  gave up hi s or  her  separ at e i nt er est .  

Tur ner ,  Equi t abl e Di st r i but i on of  Pr oper t y § 5: 65,  at  650.    



No.  2005AP1588   

 

18 
 

t hei r  ver y t er ms .  .  .  l i mi t ed t o cases i nvol v i ng gi f t ed or  

i nher i t ed pr oper t y, "  i d.  at  236 & n. 1,  do not  i n f act  cont ai n 

such l i mi t i ng l anguage.   See Fowl er  v.  Fowl er ,  158 Wi s.  2d 508,  

463 N. W. 2d 370 ( Ct .  App.  1990) ;  Br andt ,  145 Wi s.  2d 394;  

Tr at t l es,  126 Wi s.  2d 219.   Rat her ,  t wo of  t he t hr ee cases bot h 

use t he br oad phr ase " separ at el y owned pr oper t y, "  not  a mor e 

nar r ow descr i pt or  l i mi t i ng appl i cat i on t o j ust  gi f t ed and 

i nher i t ed pr oper t y.   See Tr at t l es,  126 Wi s.  2d at  225 ( " The 

t r ansf er  of  separ at el y owned pr oper t y i nt o j oi nt  t enancy changes 

t he char act er  of  t he owner shi p i nt er est  i n t he ent i r e pr oper t y 

i nt o mar i t al  pr oper t y whi ch i s subj ect  t o di v i s i on. " ) ;  Fowl er ,  

158 Wi s.  2d at  518 ( quot i ng Tr at t l es) .   See al so Bonnel l  v.  

Bonnel l ,  117 Wi s.  2d 241,  245,  344 N. W. 2d 123 ( 1984)  ( " We have 

hel d i n sever al  cases t hat  a spouse can t r ansf er  i nt o t he 

mar i t al  est at e pr oper t y whi ch woul d ot her wi se be r et ai ned as t he 

spouse' s separ at e pr oper t y. " ) .   As such,  i f  Gar dner  i s r ead as 

pr ohi bi t i ng t he appl i cat i on of  t r aci ng and t r ansmut at i on 

pr i nci pl es t o cases not  i nvol v i ng gi f t ed and i nher i t ed pr oper t y,  

Gar dner  was wr ongl y deci ded.   However ,  t he case need not  be r ead 

as i mposi ng such a br i ght - l i ne r ul e.   Rat her ,  Gar dner  shoul d be 

r ead as mer el y acknowl edgi ng t hat  al l  of  t he cases t hat  cour t ' s  

anal ysi s addr essed i nvol ved gi f t ed and i nher i t ed pr oper t y,  

wi t hout  pr ecl udi ng t he appl i cat i on of  t r aci ng or  t r ansmut at i on 

pr i nci pl es beyond t hat  cont ext .  

¶34 We concl ude t hat  t he par t i es ar e wr ong i n ar gui ng t hat  

t r aci ng and t r ansmut at i on pr i nci pl es may not  be appl i ed t o cases 

t hat  do not  i nvol ve gi f t ed or  i nher i t ed pr oper t y.   However ,  bot h 
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par t i es,  as wel l  as t he c i r cui t  cour t  i n t hi s case and t he cour t  

of  appeal s i n Gar dner ,  have cause f or  s i ngl i ng out  gi f t ed and 

i nher i t ed pr oper t y f or  di f f er ent  t r eat ment :   t he t ext  of  Wi s.  

St at .  § 767. 255( 2)  expl i c i t l y  l i s t s gi f t ed and i nher i t ed 

pr oper t y among t he t ypes of  pr oper t y pr esumed t o be exempt  f r om 

pr oper t y di v i s i on.   As such,  bot h t r aci ng and t r ansmut at i on have 

par t i cul ar  r el evance f or  det er mi nat i ons i nvol v i ng gi f t ed or  

i nher i t ed pr oper t y.   Tr aci ng can i dent i f y such pr oper t y as 

or i gi nal l y i ndi v i s i bl e,  but  pr oof  of  donat i ve i nt ent  can st i l l  

est abl i sh t hat  t he pr oper t y ' s i dent i t y and char act er  changed,  

and i t  was t r ansmut ed i nt o di v i s i bl e j oi nt  pr oper t y.    

¶35 I n par t i cul ar ,  when separ at e pr oper t y pr esumed t o be 

i ndi v i s i bl e i s  t r ansmut ed t hr ough a j oi nt  t enancy,  i t  i s  

ef f ect i vel y t r ansf er r ed t o mar i t al  pr oper t y,  and t r aci ng does 

not  cause t he pr oper t y t o r ever t  back t o i t s or i gi nal  separ at e 

pr oper t y i dent i t y.   I n such cases,  " [ t ] he t r ansf er  of  separ at el y 

owned pr oper t y i nt o j oi nt  t enancy changes t he char act er  of  t he 

owner shi p i nt er est  i n t he ent i r e pr oper t y i nt o mar i t al  pr oper t y 

whi ch i s subj ect  t o di v i s i on. "   Tr at t l es,  126 Wi s.  2d at  225;  

Fowl er ,  158 Wi s.  2d at  518.    

¶36 Whi l e t r aci ng and t r ansmut at i on may have par t i cul ar  

s i gni f i cance i n cases i nvol v i ng gi f t ed and i nher i t ed pr oper t y,  

we r ej ect  t he at t empt s by t he par t i es t o est abl i sh an absol ut e 

pr ohi bi t i on on t he use of  t r aci ng or  t r ansmut at i on pr i nci pl es 

absent  t he pr esence of  gi f t ed or  i nher i t ed pr oper t y.  

¶37 We di d not  l i mi t  our  hol di ng t hat  " t he t r ansf er  of  

separ at e,  i nher i t ed pr oper t y i nt o a j oi nt  t enancy changes t he 
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nat ur e of  t he pr oper t y i nt er est "  i n Bonnel l ,  117 Wi s.  2d at  246-

47,  t o gi f t ed or  i nher i t ed pr oper t y.   Rat her ,  we spoke i n 

br oader  t er ms about  j oi nt  t enanci es bei ng val i d t r ansmut at i ons 

of  separ at e pr oper t y,  " what ever  t he pr i or  owner shi p i nt er est  of  

each par t y. "   I d.  at  247 ( emphasi s added) .   I n addi t i on,  as we 

have expl ai ned,  Gar dner  does not  est abl i sh such a br i ght - l i ne 

r ul e excl udi ng ei t her  t r aci ng or  t r ansmut at i on pr i nci pl es f r om 

bei ng appl i ed i n cont ext s out si de gi f t ed or  i nher i t ed pr oper t y.    

¶38 Fur t her mor e,  t her e i s no compel l i ng pol i cy r eason f or  

r ender i ng t r ansmut at i on or  donat i ve i nt ent  pr i nci pl es 

i nappl i cabl e t o pr oper t y i ni t i al l y  c l assi f i ed as i ndi v i dual  

pr oper t y under  a mar i t al  pr oper t y agr eement .   Whi l e gi f t ed and 

i nher i t ed pr oper t y i s gener al l y consi der ed unt ouchabl e f or  

pur poses of  di v i s i on under  Wi s.  St at .  § 767. 255,  pr oper t y 

c l assi f i ed as separ at e pr oper t y by a mar i t al  pr oper t y agr eement  

does not  r ecei ve such an expr ess pr esumpt i on of  i ndi v i s i bi l i t y  

under  § 767. 255.   Rose f ai l s  t o expl ai n why her  pr oper t y i s even 

mor e unt ouchabl e and i ncapabl e of  bei ng t r ansf er r ed i nt o 

di v i s i bl e pr oper t y t han pr oper t y st at ut or i l y  r ender ed 

i ndi v i s i bl e.   

2 

¶39 Al t hough we concl ude t hat  t r aci ng and t r ansmut at i on 

pr i nci pl es may be empl oyed out si de t he cont ext  of  gi f t ed and 

i nher i t ed pr oper t y,  t he appl i cat i on of  t hese pr i nci pl es i n t he 

pr esent  case does not  af f ect  t he ul t i mat e det er mi nat i on 

r egar di ng equi t abl e pr oper t y di st r i but i on.    
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¶40 Tur ni ng t o t he i ssue of  t r aci ng pr i nci pl es 

speci f i cal l y,  we not e t hat  Rose has not  est abl i shed t hat  even i f  

t he c i r cui t  cour t  had appl i ed t r aci ng pr i nci pl es,  i t  woul d have 

f ound t hat  t he pr oper t i es i n quest i on wer e pur chased sol el y wi t h 

Rose' s i ndi v i dual  asset s,  r ender i ng t hem i ndi v i dual  pr oper t y.   

Whi l e i t  i s  t r ue t hat  t he pr oper t i es wer e pur chased wi t h f unds 

f r om Rose' s 1114 account ,  i t  i s  al so t he case t hat  t he 1114 

account  i ncl uded $12, 000 deposi t ed by Tony,  f unds f r om t he sal e 

of  t he j oi nt l y  owned Del avan house,  some i ncome t ax money 

deposi t ed by Tony,  and Tony' s shar e of  t he Ber ner  set t l ement .   

Rose has not  pr ovi ded any account i ng pr ovi ng t hat  i t  was her  

money f r om t he 1114 account ,  not  Tony' s,  t hat  was used t o 

pur chase t he j oi nt l y t i t l ed pr oper t y.   

¶41 However ,  assumi ng wi t hout  concl udi ng t hat  t r aci ng 

pr i nci pl es,  once empl oyed,  woul d est abl i sh t hat  t hose pr oper t i es 

wer e pur chased wi t h Rose' s i ndi vi dual  asset s and not  Tony' s,  and 

t her ef or e i dent i f i ed as her  i ndi v i dual  pr oper t y under  t he 

Agr eement ,  such a det er mi nat i on woul d not  answer  t he quest i on of  

di v i s i bi l i t y .   Rose does not  expl ai n why t he mer e appl i cat i on of  

t r aci ng pr i nci pl es t o det er mi ne a pr oper t y ' s c l assi f i cat i on 

under  t he Agr eement  pr ecl udes t hat  pr oper t y f r om ei t her  bei ng 

r ecl assi f i ed as mar i t al  pr oper t y,  or ,  even mor e per t i nent l y,  

di v i ded under  Wi s.  St at .  § 767. 255.    

¶42 Rose ci t es a number  of  cases appl y i ng t r aci ng 

pr i nci pl es i n var i ous cont ext s,  Weger  v.  Er asmus,  71 Wi s.  2d 

484,  241 N. W. 2d 157 ( 1976) ;  Tr uel sch v.  Nor t hwest er n Mut ual  Li f e 

I nsur ance Co. ,  186 Wi s.  239,  202 N. W.  352 ( 1925) ;  Heni ka v.  
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Hei nemann,  90 Wi s.  478,  63 N. W.  1047 ( 1895) ;  Der r ,  280 Wi s.  2d 

681;  Br andt ,  145 Wi s.  2d 394;  and Tr at t l es,  126 Wi s.  2d 219.   

¶43 None of  t hese cases suppor t  t he concl usi on Rose asks 

us t o make,  s i nce t hey do not  addr ess whet her  pr oper t y,  once 

t r aced t o an i ndi v i dual  pr oper t y c l assi f i cat i on under  a mar i t al  

pr oper t y agr eement ,  i s  t her eby pr ecl uded f r om l at er  bei ng 

r ecl assi f i ed as mar i t al  pr oper t y  t hr ough j oi nt  t i t l i ng16 or  f r om 

bei ng di v i ded under  Wi s.  St at .  § 767. 255.   To t he cont r ar y,  

Der r ,  whi ch Rose r el i es on,  expl ai ns t hat  " t r aci ng i s not hi ng 

mor e t han t he exer ci se of  f ol l owi ng an asset  t r ai l .   I f  an 

asset ,  or  component  par t  of  an asset ,  can be t r aced t o a sour ce,  

we t hen r el y on ot her  pr i nci pl es and r ul es t o det er mi ne whet her  

t he t r aced asset  i s di v i s i bl e or  non- di v i s i bl e. "   Der r ,  280 Wi s.  

2d 681,  ¶19 ( emphasi s i n or i gi nal ) .   The " ' mer e f act  t hat  t he 

exi st ence of  t hi s subsequent l y pur chased pr oper t y can be t r aced 

t o i ncome gener at ed by'  non- di v i s i bl e pr oper t y  does not  mean 

t hat  t he pur chased pr oper t y i s non- di v i s i bl e. "   I d. ,  ¶16 

( quot i ng Ar neson v.  Ar neson,  120 Wi s.  2d 236,  244,  355 N. W. 2d 16 

( Ct .  App.  1984) ) .   Rat her ,  we have expl ai ned t hat  once pr oper t y 

i s t r ansf er r ed f r om separ at e pr oper t y t o j oi nt  owner shi p,  t he 

                                                 
16 I ndeed,  Wi s.  St at .  § 766. 31 expl i c i t l y  al l ows pr oper t y 

c l assi f i ed as i ndi v i dual  pr oper t y under  a mar i t al  pr oper t y 
agr eement  ( as wel l  as gi f t s,  i nher i t ances,  and ot her  separ at e 
pr oper t y)  t o be r ecl assi f i ed as mar i t al  pr oper t y t hr ough a gi f t ,  
deed or  ot her  conveyance.   Wi s.  St at .  § 766. 31( 7) ,  ( 10) .   As 
such,  t hi s st at ut e appear s t o al l ow t he t ype of  
r ecl assi f i cat i on,  or  t r ansmut at i on,  f r om whi ch Rose cl ai ms her  
pr oper t y i s exempt ,  al t hough not  necessar i l y  i n a ch.  767 
pr oper t y di v i s i on cont ext .  
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pr oper t y becomes par t  of  t he mar i t al  est at e subj ect  t o di v i s i on 

even i f  i t  i s  i nher i t ed pr oper t y gener al l y deemed i ndi v i s i bl e.   

See Bonnel l ,  117 Wi s.  2d at  246- 47.    

¶44 Rose' s r ef er ence t o t he t ext  of  t he Agr eement  does not  

f ur t her  her  dual  ar gument s t hat  t he necessar y ef f ect s of  

appl y i ng t r aci ng pr i nci pl es ar e ( 1)  t o f or ever  f r eeze t he 

cl assi f i cat i on of  her  pr oper t y as i ndi v i dual  r at her  t han mar i t al  

pr oper t y even af t er  i t  i s  j oi nt l y t i t l ed,  and ( 2)  t o shi el d t he 

pr oper t y f r om di v i s i bi l i t y .   Ther e i s not hi ng i n t he l anguage of  

t he Agr eement  gener al l y r equi r i ng t r aci ng pr i nci pl es t o be 

appl i ed,  or  mor e speci f i cal l y,  r equi r i ng t hat  pr oper t y 

c l assi f i ed as i ndi v i dual  pr oper t y under  t he Agr eement  must  

r emai n i ndi v i dual  pr oper t y.   Mor e i mpor t ant l y,  t her e i s no 

l anguage i n t he Agr eement  pr ohi bi t i ng di v i s i on of  such pr oper t y 

upon di vor ce.   Even t he Agr eement ' s " bi ndi ng on t he i ssue of  

pr oper t y di v i s i on"  l anguage does not  i n i t sel f  pr ecl ude 

equi t abl e di v i s i on of  pr oper t y t hat  has been j oi nt l y t i t l ed.    

¶45 Rose emphasi zes t he l anguage i n t he Agr eement  t hat  

" [ t ] hi s agr eement  r epr esent s t he ent i r e agr eement  and 

under st andi ng bet ween t he par t i es r egar di ng t he pr oper t y and 

obl i gat i ons descr i bed her ei n,  and t hi s Agr eement  shal l  not  be 

modi f i ed or  wai ved except  by wr i t t en i nst r ument  dul y subscr i bed 

and acknowl edged by t he par t i es. "   ( Emphasi s added. )   What  she 

does not  di scuss,  however ,  i s  t hat  c l ause' s " dul y subscr i bed"  

wr i t t en i nst r ument  except i on.   Speci f i cal l y,  Rose does not  

expl ai n why a deed conveyi ng j oi nt  t i t l e t o one of  her  

pr oper t i es woul d not  qual i f y as such a wr i t t en i nst r ument .   I n 
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expl i c i t l y  al l owi ng such modi f i cat i on or  wai ver  t hr ough wr i t t en 

i nst r ument ,  t he Agr eement  al l ows par t i es t o r ecl assi f y 

i ndi v i dual  pr oper t y as mar i t al  pr oper t y t hr ough si gned and 

acknowl edged conveyances,  as occur r ed i n t hi s case.   I n 

cont r ast ,  t her e i s not hi ng i n t he l anguage of  t he Agr eement  t hat  

pr event s t he j oi nt l y t i t l ed pr oper t y i n t hi s case f r om bei ng 

equi t abl y di v i ded under  Wi s.  St at .  § 767. 255.    

3 

¶46 Whi l e i t  may be possi bl e,  t hough debat abl e,  t hat  Rose 

coul d t r ace her  asset s t o t hei r  separ at e pr oper t y i dent i t y under  

t he Agr eement ,  t her e i s no quest i on t hat  Tony has nonet hel ess 

est abl i shed t hat  t hat  separ at e pr oper t y was t r ansmut ed t o 

mar i t al  pr oper t y by t he deeds conveyi ng j oi nt  t i t l e.   

Consequent l y,  t he c i r cui t  cour t ' s  t r ansmut at i on anal ysi s was 

sound,  c l ear l y based on t he f act s of  t he r ecor d and on a cor r ect  

appl i cat i on of  t he l aw,  and t her ef or e di d not  const i t ut e an 

er r oneous exer ci se of  di scr et i on.   

¶47 I n i t s deci s i on,  t he cour t  f ound t hat  al t hough some of  

Rose' s asset s may have been used t o pur chase cer t ai n pr oper t i es,  

" t hey wer e t hen j oi nt l y t i t l ed,  whi ch t r ansmut es t hem i nt o 

mar i t al  pr oper t y . "   The cour t  al so f ound " i ncr edi bl e"  Rose' s 

t est i mony t hat  she di d not  mean t o convey t he pr oper t i es t o Tony 

dur i ng her  l i f et i me but  r at her  onl y want ed t o ensur e he r ecei ved 

t hem i n t he event  of  her  deat h whi l e t hey wer e mar r i ed.    

¶48 Rose ur ges us t o r ul e t he c i r cui t  cour t ' s  f i ndi ng of  

donat i ve i nt ent  t o be er r oneous on t wo gr ounds:   ( 1)  t he cour t ' s  
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concl usi on i mpr oper l y r el i ed on " t r ansmut at i on"  cases;  and ( 2)  

t he cour t  shoul d not  have r ej ect ed her  " uncont r over t ed"  

t est i mony.   We r ej ect  bot h ar gument s.  

¶49 As t o t he f i r st  poi nt ,  f or  t he r easons we have al r eady 

set  f or t h,  t he c i r cui t  cour t  was not  pr ohi bi t ed f r om appl y i ng 

" t r ansmut at i on"  pr i nci pl es,  al t hough t he r esul t  of  appl y i ng 

t r ansmut at i on pr i nci pl es i n t hi s case i s l ess t r ansf or mat i ve 

t han i t  woul d be i n gi f t ed and i nher i t ed pr oper t y cases,  t he 

pr oper t y i n t hi s case not  bei ng est abl i shed by st at ut e as 

pr esumpt i vel y i ndi v i s i bl e i n t he f i r st  pl ace. 17  Rose pr ovi des no 

aut hor i t y f or  her  ar gument  t hat  t he j oi nt  t i t l i ng of  her  

i ndi v i dual  pr oper t y t o Tony shoul d not  be honor ed as val i d f or  

pur poses of  r ecl assi f y i ng i t  as mar i t al  pr oper t y.  

¶50 We al so r ej ect  Rose' s cont ent i on t hat  t he cour t ' s  

donat i ve i nt ent  det er mi nat i on l acked an evi dent i ar y basi s.   I n 

honor i ng Rose' s  t r ansf er  of  her  i ndi v i dual  pr oper t y t hr ough 

deeds gr ant i ng j oi nt  t i t l e,  t he c i r cui t  cour t  concl uded t hat  t he 

l anguage of  t he deeds cr eat ed an i nf er ence of  donat i ve i nt ent .   

¶51 Thi s concl usi on compor t s wi t h t he wel l - est abl i shed 

r ul e of  l aw t hat  t he execut i on and del i ver y of  a deed " r ai ses 

t he pr esumpt i on t he gr ant or s i nt ended t he consequences of  t hei r  

                                                 
17 I f  Rose means t o suggest  t hat  we shoul d t r eat  t he 

Agr eement  as deemi ng her  pr oper t y t o be pr esumpt i vel y 
i ndi v i s i bl e i n t he same manner  t hat  Wi s.  St at .  § 767. 255 r ender s 
ot her  pr oper t y pr esumpt i vel y i ndi v i s i bl e,  we dec l i ne t o do so.   
Whi l e t he Agr eement  does ment i on pr oper t y di v i s i on,  i t  al so 
i ndi cat es t hat  t he t er ms of  t he Agr eement  ar e subj ect  t o change 
by wr i t t en i nst r ument .  
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act s and what  t he deed pur por t ed t o convey. "   Ser aphi ne v.  

Har di man,  44 Wi s.  2d 60,  66,  170 N. W. 2d 739 ( 1969) .   I n t he 

absence of  count er vai l i ng evi dence,  gi f t i ng i s t he onl y 

r easonabl e i nf er ence.   See Der r ,  280 Wi s.  2d 681,  ¶33;  Tr at t l es,  

126 Wi s.  2d at  222- 224.   The ci r cui t  cour t ' s  consi der at i on of  

t he deeds conveyi ng j oi nt  t i t l e as evi nci ng donat i ve i nt ent  i n 

t hi s case was al so consi st ent  wi t h Wi sconsi n cases r ecogni z i ng a 

j oi nt  t i t l e gi f t  pr esumpt i on,  i . e. ,  t hat  j oi nt l y  t i t l ed pr oper t y  

i s pr esumed t o be a gi f t  t o t he mar i t al  est at e.   See Wei ss v.  

Wei ss,  122 Wi s.  2d 688,  693,  365 N. W. 2d 608 ( Ct .  App.  1985) .   

See al so Br et t  R.  Tur ner ,  Equi t abl e Di st r i but i on of  Pr oper t y,  

§ 5: 43,  at  476 ( 3d ed.  2005) ( " The j oi nt  t i t l e gi f t  pr esumpt i on 

i s pr esent l y r ecogni zed i n a maj or i t y of  Amer i can 

j ur i sdi ct i ons. " ) ;  Ol df at her ,  et  al . ,  Val uat i on and Di st r i but i on 

of  Mar i t al  Pr oper t y,  § 18. 07[ 3] [ c] ,  at  18- 68. 2 ( 2005) ( When 

pr oper t y i s t r ansmut ed " by pl aci ng separ at e pr oper t y i n t he 

j oi nt  names of  t he spouses, "  t he r esul t  i n most  j ur i sdi ct i ons i s 

" a pr esumpt i on t hat  t her e was an i nt ent i on t o t r eat  t he pr oper t y 

as mar i t al  pr oper t y r at her  t han i t s or i gi nal  f or m of  separ at e 

pr oper t y. " ) .  

¶52 Consequent l y,  i n cases such as t hi s one i n whi ch 

pr oper t y i s j oi nt l y t i t l ed,  t he pr oper t y does not  r et ai n i t s 

char act er  as separ at e pr oper t y but  i nst ead becomes par t  of  t he 

mar i t al  est at e.   See Wei ss,  122 Wi s.  2d at  692- 93 ( c i t i ng 

Bonnel l ,  117 Wi s.  2d.  at  247;  Wi s.  St at .  § 700. 17( 2) ( a) ) .    

¶53 Wei ss i s s i mi l ar  t o t he pr esent  case i n t hat  Mr .  Wei ss 

deni ed t hat  he had donat i ve i nt ent  when he cr eat ed a j oi nt  
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t enancy.   However ,  t he cour t  r ej ect ed hi s ar gument ,  expl ai ni ng 

t hat   

Bonnel l  r ecogni zed t he gener al  pr i nci pal  " ' t hat  a 
spouse may by agr eement ,  ei t her  expr ess or  i mpl i ed,  or  
by gi f t ,  t r ansmut e an i t em of  separ at e pr oper t y  i nt o 
mar i t al  pr oper t y. ' "   Her e al so,  Dani el  has mani f est ed 
hi s i nt ent  t o make a gi f t  by t he conver si on of  hi s 
separ at e pr oper t y i nt o a j oi nt  t enancy wi t h Car ol .   
Just  as Bonnel l  obser ved t hat  " [ i ] t  i s  c l ear  t hat  Mr s.  
Bonnel l  i nt ended t o cr eat e a j oi nt  t enancy i n t he 
subj ect  pr oper t i es, "  so al so i s i t  c l ear  i n t hi s  case 
t hat  Dani el  har bor ed a s i mi l ar  i nt ent .  

Wei ss,  122 Wi s.  2d at  693 ( c i t at i ons omi t t ed) .   Rose si mi l ar l y 

deni es donat i ve i nt ent  i n t hi s case,  but  t he c i r cui t  cour t  

r ej ect ed her  deni al ,  concl udi ng t hat  t he deed conveyance and 

ot her  evi dence out wei ghed her  ver bal  deni al  of  donat i ve i nt ent .   

Rose ar gues t hat  t he c i r cui t  cour t  shoul d have consi der ed t he 

j oi nt l y t i t l ed pr oper t y t o be i ndi v i dual  pr oper t y because her  

uncont r over t ed t est i mony r eveal ed t hat  she di d not  i nt end t o 

gi f t  t he pr oper t y t o Tony by i ncl udi ng hi m on t he deeds as j oi nt  

owner .   She ci t es Weber g v.  Weber g,  158 Wi s.  2d 540,  463 N. W. 2d 

382 ( Ct .  App.  1990) ,  f or  t he pr oposi t i on t hat  t he c i r cui t  cour t  

cannot  di sr egar d uncont r over t ed t est i mony unl ess t her e i s 

somet hi ng i n t he case t hat  di scr edi t s t he t est i mony.   However ,  

Weber g does not  suppor t  Rose' s ar gument s.    

¶54 I n Weber g,  t he c i r cui t  cour t  accept ed Mr .  Weber g' s 

expl anat i on t hat  he had no donat i ve i nt ent ,  and t he cour t  of  

appeal s di d not  upset  t hat  f act ual  f i ndi ng.   I d.  at  550- 52.   

Unl i ke Weber g,  t hi s case i nvol ved t r ansf er r i ng pr oper t y t hr ough 

deeds conveyi ng j oi nt  t i t l e,  whi ch t he ci r cui t  cour t  r ecogni zed 
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as ef f ect i ve t r ansmut at i on.   As such,  even appl y i ng t he same 

degr ee of  def er ence i n t hi s case as t he appel l at e cour t  di d i n 

Weber g,  we af f i r m,  not  r ever se,  t he cour t ' s  f i ndi ng of  donat i ve 

i nt ent .    

¶55 The det er mi nat i on of  cr edi bi l i t y i s  s i mi l ar l y a mat t er  

wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   Johnson v.  Mer t a,  95 

Wi s.  2d 141,  151,  289 N. W. 2d 813 ( 1980) .   Her e,  t he cour t  

r easonabl y f ound t hat  Rose' s donat i ve i nt ent  was mani f est ed by 

deeds cr eat i ng j oi nt  t enancy.   The cour t  concl uded t hat  t he 

deeds meant  what  t hey sai d and gr ant ed Tony j oi nt  t i t l e t o t he 

pr oper t y as of  t he dat e of  t he t i t l e,  and not  j ust  upon Rose' s 

deat h.    

¶56 Whi l e i t  may be bot h t r ue and unsur pr i s i ng t hat  Rose 

was t he onl y one who t est i f i ed about  her  own subj ect i ve i nt ent ,  

t he c i r cui t  cour t  was not  r equi r ed t o accept  her  t est i mony as 

cr edi bl e.   The cour t  expl ai ned i t s basi s f or  r ej ect i ng as 

i ncr edi bl e Rose' s deni al  of  donat i ve i nt ent  i n t he f ol l owi ng 

t er ms:  

Rose t est i f i ed as t o t he car ef ul ,  cal cul at i ng and 
met hodi cal  st eps she t akes wi t h r egar d t o al l  aspect s 
of  her  l i f e and f i nances,  yet  want s t he Cour t  t o 
bel i eve t hat  i n t hi s one ar ea,  she meant  t o keep t he 
pr oper t i es as her s al one and was onl y pr ot ect i ng 
Tony' s i nt er est s shoul d she di e.   The Cour t  f i nds t hi s 
t est i mony t o be i ncr edi bl e.   Rose i s a busi ness woman,  
wel l  acquai nt ed wi t h t he l egal  syst em as evi denced by 
her  i nvol vement  i n numer ous l awsui t s.   I f  she t r ul y 
meant  t o pr ovi de f or  Tony upon her  deat h,  yet  pr ot ect  
her  i ndi v i dual  asset s,  t he Cour t  bel i eves she woul d 
have t i t l ed ever yt hi ng i n her  name and t aken car e of  
Tony i n a wi l l .   The Cour t  f i nds t hat  t he onl y 
r easonabl e expl anat i on f or  t he j oi nt  t i t l i ng was t hat  
i t  was t he i nt ent  of  t he par t i es f or  t he pr oper t i es t o 
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be j oi nt l y hel d.   Ther ef or e,  t hey ar e mar i t al  and 
subj ect  t o di v i s i on.    

¶57 We do not  v i ew t he cour t ' s  det er mi nat i on t o be 

r ever si bl e er r or .   The ci r cui t  cour t  was not  obl i gat ed t o accept  

Rose' s t est i mony about  her  subj ect i ve t hought s as uncont r adi ct ed 

t est i mony.   See Der r ,  280 Wi s.  2d 681,  ¶40.   Fur t her mor e,  cour t s  

may consi der  ev i dence ot her  t han cont r adi ct or y t est i mony when 

f i ndi ng t est i mony i ncr edi bl e.   See Schwegl er  v.  Schwegl er ,  142 

Wi s.  2d 362,  368,  417 N. W. 2d 420 ( Ct .  App.  1987) .   I n t hi s case,  

t he c i r cui t  cour t  set  f or t h a suf f i c i ent  basi s f or  i t s 

det er mi nat i on.  

¶58 Rose has not  est abl i shed t hat  t he cour t ' s  r ul i ng was 

r ever si bl e er r or .   Beyond t he t est i mony whi ch t he ci r cui t  cour t  

f ound l acki ng i n cr edi bi l i t y ,  Rose poi nt s t o no ot her  evi dence 

est abl i shi ng t hat  she di d not  i nt end f or  t he j oi nt  t i t l i ng of  

t he pr oper t y t o t ake f ul l  l egal  ef f ect  unt i l  af t er  she di ed.   As 

such,  we def er  t o t he c i r cui t  cour t ' s  f i ndi ng of  donat i ve i nt ent  

and i t s cr edi bi l i t y  f i ndi ngs,  as t he Weber g cour t  di d i n t hat  

case.  

¶59 As a f i nal  not e on t r aci ng and t r ansmut at i on,  we agai n 

emphasi ze t hat  t hi s case i nvol ves t r ansmut at i on by gi f t ,  

r ender i ng t r aci ng l ess r el evant  t han i f  t he case di d not  i nvol ve 

such evi dence of  donat i ve i nt ent .   I n t hi s case,  s i nce t he 

pr oper t y at  i ssue was not  pr esumed i ndi v i s i bl e by st at ut e,  i t  

was pot ent i al l y  di v i s i bl e al l  al ong.    

¶60 The i ssues of  t r aci ng and t r ansmut at i on ar e onl y 

r el evant  because Rose has,  i n essence,  asked us t o t r eat  t he 
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Agr eement  as cr eat i ng a pr esumpt i on of  i ndi v i s i bi l i t y  equal  t o 

t he pr esumpt i on of  i ndi v i s i bi l i t y  st at ut or i l y  accor ded t o 

cer t ai n pr oper t i es under  Wi s.  St at .  § 767. 255.   We concl ude t hat  

t he Agr eement  di d not ,  i n t he end,  cr eat e such an ext ensi on of  

st at ut or y exempt i ons,  and t hat  even i f  i t  had,  t he pr oper t y 

woul d have been r ender ed di v i s i bl e t hr ough t r ansmut at i on by 

gi f t .   

¶61 I n sum,  al t hough we di sagr ee wi t h t he c i r cui t  cour t  t o 

t he ext ent  t hat  we r ej ect  any br i ght - l i ne r ul e l i mi t i ng t r aci ng 

t o gi f t ed and i nher i t ed pr oper t y cases,  we agr ee wi t h t he 

cour t ' s  ul t i mat e concl usi ons.   Rose has f ai l ed t o show why t he 

cour t ' s  pr oper t y di v i s i on was er r oneous.    

B 

¶62 Rose ar gues t hat  t he c i r cui t  cour t  commi t t ed a 

" doubl e- count i ng er r or . "   She cont ends t hat  t he cour t  er r ed by 

f i r st  awar di ng Tony hal f  of  t he Del avan and Lor amoor  home sal e 

pr oceeds and one- t hi r d of  t he Ber ner  set t l ement ,  and t hen 

awar di ng hi m asset s t hat  had been pur chased wi t h t hose f unds.   

Tony conceded i n hi s cour t  of  appeal s br i ef  t hat  t he cour t  may 

have t echni cal l y  engaged i n doubl e- count i ng,  but  ar gues t hat  any 

er r or  was har ml ess.   The cour t  of  appeal s agr eed,  and so do we.    

¶63 To est abl i sh r ever si bl e er r or ,  t he compl ai ni ng par t y 

must  est abl i sh t hat  t he er r or  compl ai ned of  has af f ect ed hi s or  

her  subst ant i al  r i ght s.   Wi s.  St at .  § 805. 18( 2) .   I n t hi s case,  

Rose f ai l s t o demonst r at e how any doubl e- count i ng of  asset s 

af f ect ed her  subst ant i al  r i ght s,  or  mor e speci f i cal l y,  af f ect ed 

t he equi t abl e di st r i but i on of  pr oper t y.   I t  seems appar ent  f r om 
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t he cour t ' s  cal cul at i ons t hat  t he net  r esul t ——an even 

di st r i but i on——woul d not  have changed had t he cour t  l ef t  ei t her  

t he set t l ement  or  one of  t he j oi nt  pr oper t i es out  of  i t s  

di v i s i on.    

¶64 I n i t s pr oper t y  di v i s i on,  t he c i r cui t  cour t  di v i ded 

t he maj or i t y of  mar i t al  asset s equal l y bet ween t he par t i es.   The 

cour t  al l ocat ed equal  por t i ons of  t he $1. 35 mi l l i on Ber ner  

set t l ement  t o Tony,  Rose,  and DSI ,  cr edi t i ng each par t y 

$450, 000.   Si mi l ar l y,  t he j oi nt l y t i t l ed pr oper t y was di v i ded 

evenl y bet ween Tony and Rose.   I n t he cour t ' s  mar i t al  pr oper t y 

di v i s i on,  t he onl y equal i zat i on payment  or der ed was f or  Rose t o 

compensat e Tony f or  t hose asset s t o whi ch she was al l ocat ed a 

gr eat er  shar e;  namel y,  j ewel r y  and cer t ai n househol d i t ems.   

Ot her wi se,  t he cour t  engaged i n an even- handed di v i s i on of  t he 

par t i es '  asset s.   Removi ng one of  t he doubl e- count ed i t ems f r om 

t he l i s t  woul d not  have had a meani ngf ul  ef f ect  on t he pr oper t y 

di v i s i on,  s i nce t he pr oper t y  st i l l  woul d have been di v i ded 

evenl y.   As such,  t her e i s no appar ent  har m r esul t i ng f r om any 

doubl e- count i ng by t he cour t .    

¶65 Rose ar gues t hat  t he har m r esul t i ng f r om t he cour t ' s 

" doubl e- count i ng"  was t hat ,  by char act er i z i ng t he Ber ner  

set t l ement  as an asset  " even t hough, "  i n her  wor ds,  " i t  no 

l onger  exi st ed, "  t he cour t  cal cul at ed an i nf l at ed net  t ot al  

whi ch coul d adver sel y af f ect  DSI ,  Rose,  or  Tony i n t ax and 

busi ness mat t er s.   

¶66 Rose' s ar gument  about  pot ent i al  t ax and busi ness 

consequences i s specul at i ve and undevel oped.   I n addi t i on,  she 
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pr ovi des no ci t at i on i n t he r ecor d t o est abl i sh t hat  t he 

set t l ement  money no l onger  exi st ed by t he t i me of  t he di vor ce.   

Her  comment ar y about  t he set t l ement  money bei ng gone i s al so 

t r oubl i ng i n t hat  i t  cal l s t o mi nd t he f act  t hat  Rose her sel f  

or der ed t he ent i r e set t l ement  awar d,  whi ch was supposed t o be 

shar ed evenl y among her sel f ,  Tony,  and her  busi ness,  t o be 

di st r i but ed di r ect l y i nt o her  account .   Consequent l y,  she 

her sel f  i s  r esponsi bl e f or  any " nonexi st ence"  of  t he set t l ement  

f unds,  whi ch wer e di st r i but ed sol el y t o her  bank account  by her  

or der .   Rose i mpl i es t hat  t he set t l ement  money was spent  on t he 

pr oper t y pur chased dur i ng t he mar r i age,  but  even i f  she had 

demonst r at ed what  per cent age of  her  pr oper t y pur chases came f r om 

set t l ement  f unds,  whi ch she has not ,  her  expendi t ur e of  t he 

set t l ement  f unds,  whi ch pr esumabl y i ncl uded Tony ' s shar e,  cannot  

be a val i d basi s  f or  denyi ng Tony cr edi t  f or  t he set t l ement  i n 

t he cour t ' s  asset  di st r i but i on cal cul at i ons. 18  For  Rose t o c l ai m 

                                                 
18 Anot her  cont r adi ct or y ar gument  Rose makes i n r ef er ence t o 

t he di st r i but i on of  t he Ber ner  set t l ement  f unds i s t hat  as a 
r esul t  of  t he cour t ' s  equal  di v i s i on of  t hose asset s,  DSI ,  whi ch 
she owns sol el y,  coul d pot ent i al l y  be l i abl e f or  one- t hi r d of  
t he back t axes st emmi ng f r om t he Ber ner  set t l ement .   Remar kabl y,  
she cl ai ms t hat  t hi s r esul t  woul d be unf ai r  i n par t  because DSI  
di d not  r ecei ve one- t hi r d of  t he set t l ement ,  even t hough she 
her sel f  i s  r esponsi bl e f or  DSI  not  r ecei v i ng i t s shar e,  t he 
f unds havi ng been deposi t ed by her  or der  i nt o her  bank account .   
Fur t her ,  her  ar gument  t hat  DSI  r ecei ved not hi ng conf l i c t s wi t h 
her  ar gument  t o t he cour t  of  appeal s t hat  DSI  shoul d be l i s t ed 
as t he sol e benef i c i ar y of  t he Ber ner  set t l ement  f or  pr oper t y 
di v i s i on pur poses.    
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t hat  t he money she had t aken no l onger  exi st ed,  and t hat  t he 

cour t  shoul d t her ef or e not  cr edi t  Tony' s shar e of  t he set t l ement  

t o hi m i n i t s asset  al l ocat i ons,  i s  beyond t he pal e.  

¶67 Consequent l y,  Rose' s ar gument  t hat  t he c i r cui t  cour t ' s  

pr oper t y di v i s i on i ncl uded an er r oneous " doubl e- count i ng"  of  

asset s whi ch caused her  har m does not  wi t hst and cl ose scr ut i ny.   

To t he ext ent  t he c i r cui t  cour t  may have engaged i n doubl e-

count i ng by i t emi zi ng and di v i di ng some asset s t hat  had al r eady 

been conver t ed t o ot her  asset s,  such doubl e- count i ng was 

har ml ess er r or .   See Hel mbr echt  v.  St .  Paul  I ns.  Co. ,  122 Wi s.  

2d 94,  123,  362 N. W. 2d 118 ( 1985) .  

C 

¶68 Rose al so cr i t i c i zes as er r oneous t he ci r cui t  cour t ' s  

r ef usal  t o di vi de t ax l i abi l i t y  pr i or  t o a f i nal  I RS 

det er mi nat i on r egar di ng t axes owed on t he Ber ner  set t l ement .   

The ci r cui t  cour t  r ul ed:  

[ T] he I RS audi t  i s  not  compl et e and t he Cour t  does not  
specul at e on what  t he ul t i mat e f i nanci al  penal t y wi l l  
be.   However ,  i t  does seem t o t he Cour t  t hat  as bot h 
Rose and Tony f ai l ed t o r epor t  t he i ncome,  bot h wi l l  
have a consequence.   Ther ef or e as each f aces pot ent i al  

                                                                                                                                                             
Whi l e i t  i s  a di f f i cul t  chal l enge sor t i ng t hr ough t he 

conf l i c t i ng t est i mony and ar gument  pr esent ed i n t hi s case,  i t  
appear s t hat  Rose' s ar gument  comes down t o t he f ol l owi ng ser i es 
of  conf l i c t i ng st at ement s:   al t hough t he set t l ement  pr oceeds 
wer e deposi t ed i nt o Rose' s bank account  and she cont r ol l ed what  
became of  t hem,  and al t hough she has ar gued t hat  DSI  was 
ent i t l ed t o t he ent i r e set t l ement  amount ,  she al so ar gues t hat  
because DSI  never  r ecei ved t hat  amount  f r om her ,  t he cour t  
shoul d awar d her  f or  not  payi ng DSI  i t s f ai r  shar e of  t he 
set t l ement .   We decl i ne t o do so.  
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l i abi l i t y ,  t hi s f act or  does not  sway t he bal ance of  
t he pr oper t y di v i s i on.    

Rose mai nt ai ns t hat  t hi s r ul i ng v i ol at ed Wi s.  St at .  § 767. 255' s 

mandat e t hat  debt s be di v i ded at  di vor ce.    

¶69 Whi l e i t  i s  t r ue t hat  Wi s.  St at .  § 767. 255( 1)  r equi r es 

cour t s t o di v i de t he pr oper t y of  di vor ci ng par t i es,  t he st at ut e 

does not  r equi r e cour t s t o di v i de ever y pot ent i al  debt  of  t he 

par t i es,  par t i cul ar l y when t he pr eci se dol l ar  amount  of  a debt  

has not  yet  been det er mi ned.   Ci r cui t  cour t s ar e not  obl i gat ed 

i n t he cour se of  t hei r  pr oper t y di v i s i on det er mi nat i ons t o 

consi der  hypot het i cal  or  t heor et i cal  debt s.   See Ondr asek v.  

Ondr asek,  126 Wi s.  2d 469,  480,  377 N. W. 2d 190 ( Ct .  App.  1985) .  

¶70 Rose at t empt s t o di st i ngui sh Ondr asek by ar gui ng t hat  

i n t hi s case,  t he mul t i - mi l l i on dol l ar  I RS t ax l i abi l i t y  was not  

hypot het i cal . 19  However ,  t he par t i es agr ee t hat  t he I RS case i s 

st i l l  pendi ng,  wi t h t he f i nal  amount  of  t ax l i abi l i t y  f or  Rose 

and Tony st i l l  unknown.   As such,  t he f ut ur e t ax l i abi l i t y  

pot ent i al l y  t i ed t o t he Ber ner  set t l ement  was t oo specul at i ve t o 

expect  t he c i r cui t  cour t  t o make any ki nd of  pr eci se di v i s i on of  

debt s based on an unknown amount  of  f ut ur e t ax l i abi l i t y .    

                                                 
19 Rose does not ,  not abl y,  i nvoke Wi s.  St at .  767. 255( 3) ( k) ,  

t he onl y pr ovi s i on of  t hat  st at ut e expl i c i t l y  addr essi ng 
consi der at i on of  t ax consequences.   The pr ovi s i on onl y speaks i n 
per mi ssi ve,  not  mandat or y t er ms,  pr ovi di ng t hat  a cour t  may 
al t er  t he pr esumpt i ve equal  pr oper t y di v i s i on,  but  onl y af t er  
consi der i ng a number  of  f act or s,  one of  whi ch i s t he t ax 
consequences t o t he par t i es of  devi at i ng f r om equal  di v i s i on.   
I n t hi s case,  t he c i r cui t  cour t  di d not  devi at e f r om an equal  
di v i s i on scheme.   Consequent l y,  subsect i on ( 3) ( k)  di d not  come 
i nt o pl ay.  
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¶71 Al t hough i n 2004 t he I RS i ssued a l et t er  descr i bi ng a 

$1, 780, 107 def i c i ency,  t hat  det er mi nat i on was appeal ed,  and a 

f i nal  I RS det er mi nat i on as t o t he amount  of  t axes owed by Rose 

and Tony r emai ns pendi ng.   Wi t hout  such a f i nal  I RS 

det er mi nat i on,  t he cour t  pr oper l y r ef used t o al l ocat e t ax 

l i abi l i t y  based on specul at i on or  conj ect ur e.   See Logemann 

Br os.  Co.  v.  Redl i n Br owne,  S. C. ,  205 Wi s.  2d 356,  363,  556 

N. W. 2d 388 ( Ct .  App.  1996) ;  Br andt ,  145 Wi s.  2d at  419- 420.  

¶72 Rose f ur t her  ar gues t hat  t he c i r cui t  cour t ' s  f ai l ur e 

t o t ake i nt o account  t he t ax l i abi l i t y  r esul t ed i n a gr ossl y 

over val ued mar i t al  est at e,  c i t i ng Lacey v.  Lacey,  61 Wi s.  2d 

604,  609- 10,  213 N. W. 2d 80 ( 1973) .   Lacey i s i napposi t e,  

however ,  i n t hat  i t  per t ai ns t o a cour t ' s  obl i gat i on t o consi der  

t he r eal  est at e t axes whi ch ar e due and owi ng on a pr oper t y when 

consi der i ng t hat  pr oper t y ' s val ue.   I d.   The pot ent i al  t axes 

t hat  Rose ar gues t he ci r cui t  cour t  shoul d have consi der ed wer e 

not  t axes due and owi ng f or  r eal  est at e.   Most  cr i t i cal l y,  

unl i ke t he t axes i n Lacey,  t he amount  of  t axes owed i n t hi s case 

i s st i l l  i n di sput e and under  det er mi nat i on.    

¶73 Had t he ci r cui t  cour t  al l ocat ed t ax l i abi l i t y  based 

upon specul at i on i n t hi s case,  t he par t i es coul d have f ound 

t hemsel ves back i n cour t  t o amend t he ci r cui t  cour t ' s  or der  

based upon t he I RS det er mi nat i on.   We agr ee wi t h t he l ower  

cour t s i n t hi s case t hat  t he I RS i s best  qual i f i ed t o det er mi ne 

what  amount  a di vor ci ng coupl e owes t he I RS.    

¶74 Al t hough i t  was not  r equi r ed t o,  t he c i r cui t  cour t  i n 

t hi s case di d expr essl y consi der  t he par t i es '  pot ent i al  f ut ur e 
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t ax l i abi l i t y  i n i t s pr oper t y di v i s i on det er mi nat i on i n t he 

pr ocess of  di v i di ng t he par t i es '  pr oper t y under  Wi s.  St at .  

§ 767. 255( 1) .   On t he r ecor d,  t he cour t  consi der ed Rose' s 

ar gument s and expl ai ned why i t  r ej ect ed t hem.   The cour t  

r ecogni zed t hat  bot h par t i es woul d l i kel y f ace t ax consequences 

due t o t he pendi ng I RS case r esul t i ng f r om t he St ei nmanns'  

f ai l ur e t o r epor t  t he Ber ner  set t l ement ,  and t hat ,  consi der i ng 

t he ongoi ng and unr esol ved nat ur e of  t he I RS case,  i t  woul d not  

be pr udent  t o pr emat ur el y di v i de t ax l i abi l i t i es t hat  had not  

yet  been assi gned. 20  

¶75 I t  i s  appar ent  f r om t he ci r cui t  cour t ' s  expl anat i on 

t hat  i t  pr oper l y exer ci sed i t s di scr et i on.   See Gr ace v.  Gr ace,  

195 Wi s.  2d 153,  157,  536 N. W. 2d 109 ( Ct .  App.  1995) .   We see no 

r easonabl e gr ounds f or  r ever si ng t he ci r cui t  cour t ' s  deci s i on 

not  t o al l ocat e debt s based on f ut ur e t ax l i abi l i t y ,  t he exact  

amount  of  whi ch i s st i l l  a mat t er  of  specul at i on.  

 

                                                 
20 Al t hough t he amount  of  t he t ax l i abi l i t y  f or  t he $1. 35 

mi l l i on set t l ement  r emai ns undet er mi ned,  t he par t i es agr ee t hat  
t he exi st ence of  t ax l i abi l i t y  f or  t hat  set t l ement  i s cer t ai n.   
I ndeed,  t he c i r cui t  cour t  obser ved t hat  " [ t ] her e wi l l  be t ax 
consequences t o [ Rose and Tony] . "   The mat t er  i s cur r ent l y 
pendi ng wi t h t he I RS,  whi ch pr esumabl y wi l l  det er mi ne t he amount  
of  t axes owed on t he set t l ement .    

As we have not ed,  t he c i r cui t  cour t  decl i ned t o r ul e on t he 
di v i s i on of  t ax l i abi l i t y  bet ween Rose and Tony.   Thi s was a 
pr oper  exer ci se of  di scr et i on,  gi ven t he uncer t ai n amount  of  t he 
l i abi l i t y .   However ,  t he par t i es i n t hi s case may st i l l  move t he 
ci r cui t  cour t  t o appor t i on t ax l i abi l i t y  af t er  t he I RS 
det er mi nes t he amount  of  t axes t hey owe on t he Ber ner  
set t l ement .   
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I V 

¶76 Fi nal l y,  we addr ess whet her  t he c i r cui t  cour t ' s  

mai nt enance awar d was er r oneous.   Wi sconsi n St at .  § 767. 26 

pr ovi des:  

Upon ever y j udgment  of  annul ment ,  di vor ce or  
l egal  separ at i on,  or  i n r ender i ng a j udgment  i n an 
act i on under  s.  767. 02( 1) ( g)  or  ( j ) ,  t he cour t  may 
gr ant  an or der  r equi r i ng mai nt enance payment s t o 
ei t her  par t y f or  a l i mi t ed or  i ndef i ni t e l engt h of  
t i me af t er  consi der i ng:  

( 1)  The l engt h of  t he mar r i age.  

( 2)  The age and physi cal  and emot i onal  heal t h of  
t he par t i es.  

( 3)  The di v i s i on of  pr oper t y made under  s.  
767. 255.  

( 4)  The educat i onal  l evel  of  each par t y at  t he 
t i me of  mar r i age and at  t he t i me t he act i on i s 
commenced.  

( 5)  The ear ni ng capaci t y of  t he par t y seeki ng 
mai nt enance .  .  .  .  

( 6)  The f easi bi l i t y  t hat  t he par t y seeki ng 
mai nt enance can become sel f - suppor t i ng at  a st andar d 
of  l i v i ng r easonabl y compar abl e t o t hat  enj oyed dur i ng 
t he mar r i age,  and,  i f  so,  t he l engt h of  t i me necessar y 
t o achi eve t hi s goal .  

( 7)  The t ax consequences t o each par t y.  

( 8)  Any mut ual  agr eement  made by t he par t i es 
bef or e or  dur i ng t he mar r i age,  accor di ng t o t he t er ms 
of  whi ch one par t y has made f i nanci al  or  ser vi ce 
cont r i but i ons t o t he ot her  wi t h t he expect at i on of  
r eci pr ocat i on or  ot her  compensat i on i n t he f ut ur e,  
wher e such r epayment  has not  been made,  or  any mut ual  
agr eement  made by t he par t i es bef or e or  dur i ng t he 
mar r i age concer ni ng any ar r angement  f or  t he f i nanci al  
suppor t  of  t he par t i es.  
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( 9)  The cont r i but i on by one par t y t o t he 
educat i on,  t r ai ni ng or  i ncr eased ear ni ng power  of  t he 
ot her .  

( 10)  Such ot her  f act or s as t he cour t  may i n each 
i ndi v i dual  case det er mi ne t o be r el evant .  

( Emphasi s added. )   I n our  r evi ew of  di scr et i onar y mai nt enance 

awar ds,  we det er mi ne whet her  t he c i r cui t  cour t  appl i ed t hese 

st at ut or y f act or s i n a manner  t hat  achi eves t he dual  obj ect i ves 

of  f ai r ness and pr ovi s i on of  suppor t .   LaRocque v.  LaRocque,  139 

Wi s.  2d 23,  32- 33,  406 N. W. 2d 736 ( 1987) .  

¶77 The det er mi nat i on of  t he amount  and dur at i on of  

mai nt enance i s ent r ust ed t o t he sound di scr et i on of  t he c i r cui t  

cour t ,  and we wi l l  not  di st ur b t hese f i ndi ngs wher e t he r ecor d 

shows t hat  t he cour t  consi der ed t he f act s and came t o a 

r easonabl e concl usi on consi st ent  wi t h appl i cabl e l aw.   LaRocque,  

139 Wi s.  2d at  27.   I n t hi s case,  t he cour t  c i t ed LaRocque,  

r ecogni z i ng t hat  a mai nt enance awar d must  ensur e t hat  t her e i s a 

f ai r  and equi t abl e f i nanci al  ar r angement  bet ween t he par t i es.   

The cour t ' s  met hodi cal  and car ef ul l y expl ai ned anal ysi s r ef l ect s  

t hat  i t  t ook such st eps t o ensur e an equi t abl e r esul t .   

¶78 I n par t i cul ar ,  t he c i r cui t  cour t  r evi ewed t he r el evant  

f act s pr esent ed t o i t  and appl i ed t hem t o t he st at ut or y f act or s 

out l i ned i n Wi s.  St at .  § 767. 26.   The cour t  exami ned t he l engt h 

of  t he St ei nmanns'  mar r i age,  t hei r  heal t h,  educat i on,  and 

empl oyment ,  t he mar i t al  pr oper t y  agr eement ,  Tony ' s abi l i t y  t o be 

sel f - suppor t i ve t hr ough hi s empl oyment ,  t ax pr obl ems,  pr oper t y 

di v i s i on,  and t he par t i es '  f ur t her ance of  each ot her s '  car eer s 

and ear ni ng abi l i t i es.    
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¶79 The cour t  al so addr essed Tony' s abi l i t y  t o suppor t  

hi msel f  " at  a st andar d r easonabl y compar abl e t o what  he enj oyed 

dur i ng t he mar r i age, "  el abor at i ng:  

Whi l e Tony cer t ai nl y has t he means t o suppor t  hi msel f  
t hr ough hi s empl oyment  ( $85, 000 annual  sal ar y)  t he 
Cour t  does not  bel i eve t hi s sal ar y can suppor t  hi m at  
a l evel  r easonabl y compar abl e t o what  he enj oyed 
dur i ng t he mar r i age.   I t  i s  appar ent  t o t he Cour t  t hat  
t he par t i es enj oyed an opul ent  l i f est y l e .  .  .  .   The 
par t i es f l ew i n DSI ' s pr i vat e pl ane t o pl aces l i ke 
Mar co I s l and,  Fl or i da,  wher e t hey pur chased a vacant  
l ot  i n t he expect at i on of  bui l di ng a r et i r ement  or  
vacat i on home.   They bought  t wo yacht  s l i ps on t he 
i s l and,  wher e t hey moor ed DSI ' s  yacht .   They enj oyed 
sever al  successi ve yacht s dur i ng t he cour se of  t hei r  
mar r i age .  .  .  .   They pur chased l and on Lake Mi chi gan 
wi t h t he hopes of  bui l di ng anot her  home t her e as wel l .   
They t r avel ed,  and made i mpr ovement s t o t hei r  Del avan 
home.   Towar d t he end of  t hei r  mar r i age t hey pur chased 
a home on Geneva Lake and made ext ensi ve i mpr ovement s 
t o i t .   Rose and Tony enj oyed a l uxur i ous l i f est y l e 
t oget her  t hat  Tony cannot  sust ai n on hi s own sal ar y.   
Rose ear ns $55, 000 mor e per  year  i n r epor t ed sal ar y 
and cont i nues t o enj oy t he per ks t hat  DSI  pr ovi des.   
As t he sol e owner  of  DSI ,  she i s t he benef i c i ar y of  
i t s  pr of i t s as wel l .    

I n suppor t  of  i t s  anal ysi s,  t he cour t  c i t ed case l aw pr ovi di ng 

t hat  mai nt enance i s measur ed by t he par t i es '  l i f est y l es 

i mmedi at el y bef or e t he di vor ce and whi ch t hey woul d keep 

enj oyi ng had t hey st ayed mar r i ed.   Consequent l y,  t he cour t  f ound 

i t  necessar y t o awar d mai nt enance because al t hough Tony' s i ncome 

was good,  " i t  i s  not  commensur at e wi t h t he i ncome and l i v i ng 

st andar d he enj oyed whi l e mar r i ed t o Rose. "   

¶80 Rose has not  expl ai ned how t he ci r cui t  cour t ' s  

f i ndi ngs wer e cl ear l y er r oneous or  of f er ed any evi dence f r om t he 

r ecor d t o cont r adi ct  t hese f i ndi ngs.   She does not  accuse t he 
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cour t  of  ei t her  f ai l i ng t o consi der  t he Wi s.  St at .  § 767. 26 

f act or s or  f ai l i ng t o do so i n a manner  whi ch pr oper l y bal ances 

suppor t  and f ai r ness concer ns.   Rat her ,  she r epeat s her  pr evi ous 

char ge t hat  t he c i r cui t  cour t  f ai l ed t o t ake i nt o account  t he 

Agr eement ,  al t er i ng t hat  now f ami l i ar  r ef r ai n onl y t o add i n 

t hi s cont ext  t hat  t he Agr eement  pr ot ect s her  i ncome and asset s 

not  j ust  f r om pr oper t y di v i s i on,  but  al so f r om bei ng subj ect  t o 

a mai nt enance awar d.   

¶81 Per haps Rose means t o i mpl i c i t l y  i nvoke Wi s.  St at .  

§ 767. 26( 8) ,  t he pr ovi s i on of  t he mai nt enance st at ut e t hat  

addr esses mar i t al  pr oper t y agr eement s.   I f  so,  she does not  

expl ai n how § 767. 26( 8) ,  whi ch di r ect s t r i al  cour t s t o consi der  

t hose mut ual  agr eement s " made by t he par t i es bef or e or  dur i ng 

t he mar r i age concer ni ng any ar r angement  f or  t he f i nanci al  

suppor t  of  t he par t i es, "  oper at es t o shi el d her  asset s f r om a 

mai nt enance awar d.   Thi s subsect i on of  t he mai nt enance st at ut e 

pl ai nl y appl i es onl y t o t hose mar i t al  agr eement s wi t h 

mai nt enance pr ov i s i ons.   The Agr eement  i n t hi s  case does not  

have such a pr ovi s i on.    

¶82 Par t i es wi t h mar i t al  pr oper t y agr eement s ar e not ,  as a 

mat t er  of  l aw,  exempt  f r om mai nt enance awar ds.   Rose had t he 

oppor t uni t y upon dr af t i ng t he Agr eement  t o i ncl ude a mai nt enance 

pr ovi s i on pur suant  t o Wi s.  St at .  § 767. 26( 8)  concer ni ng 

f i nanci al  suppor t  ar r angement s.   For  what ever  r eason,  Rose di d 

not  do so.   A mai nt enance pr ovi s i on i n t he Agr eement  woul d have 

been an appr opr i at e f act or  f or  t he cour t  t o consi der .   
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¶83 Rose f ur t her  mai nt ai ns t hat  t her e i s no pr ecedent  f or  

al l owi ng mai nt enance awar ds based upon an " opul ent  l i f est y l e"  

t hat  was made possi bl e by her  i ndi v i dual  asset s,  c i t i ng Ger r i t s  

v.  Ger r i t s,  167 Wi s.  2d 429,  443 n. 8,  482 N. W. 2d 134 ( Ct .  App.  

1992) .   She f ur t her  cr i t i c i zes t he " opul ent  l i f est y l e"  

concl usi on of  t he c i r cui t  cour t  as based as wel l  on an i mpr oper  

consi der at i on of  t he par t i es '  busi ness use of  a DSI  company 

yacht  and company ai r pl ane.   She ar gues t hat  LaRocque,  139 Wi s.  

2d at  31- 32,  and Bahr  v.  Bahr ,  107 Wi s.  2d 72,  83,  318 N. W. 2d 

391 ( 1982) ,  ar e di st i ngui shabl e f r om t he pr esent  case because i n 

t hose cases,  t he spouses r equest i ng mai nt enance had suppor t ed 

t hei r  l ong mar r i ages by pr ovi di ng chi l dcar e and homemaki ng.   

¶84 However ,  t he t ext  of  Wi s.  St at .  § 767. 26( 6)  c l ear l y 

cont empl at es mai nt enance bei ng awar ded t o hel p a f or mer  spouse 

mai nt ai n hi s opul ent  " st andar d of  l i v i ng r easonabl y compar abl e 

t o t hat  enj oyed dur i ng t he mar r i age. "   Ther e i s  not hi ng i n t he 

t ext  of  t he st at ut e r equi r i ng t hat  such spouses f i r st  have 

cont r i but ed t o t he househol d or  chi l dr ear i ng t o a cer t ai n 

degr ee.   Nor  does t he st at ut e condi t i on a cour t ' s  or der  

mai nt ai ni ng such a st andar d of  l i v i ng upon t he opul ent  st andar d 

of  l i v i ng bei ng t he r esul t  of  bot h i ncomes.   I ndeed,  t he gener al  

nat ur e of  a mai nt enance awar d i s t he payment  of  asset s f r om one 

i ndi v i dual  t o anot her .   I f  Tony' s i ncome had equal l y r esul t ed i n 

t he St ei nmanns'  opul ent  l i f est y l e,  t hat  woul d act ual l y di mi ni sh 

t he appr opr i at eness of  a mai nt enance awar d under  t he st at ut or y  

scheme of  Wi s.  St at .  § 767. 26.   Mor eover ,  whi l e Rose' s br i ef  
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descr i bes t he use of  t he DSI  pr oper t y as " busi ness use, "  t he 

c i r cui t  cour t  f ound t hat :  

[ t ] he par t i es f l ew i n DSI ' s pr i vat e pl ane t o pl aces 
l i ke Mar co I s l and,  Fl or i da,  wher e t hey pur chased a 
vacant  l ot  i n t he expect at i on of  bui l di ng a r et i r ement  
or  vacat i on home.   They bought  t wo yacht  s l i ps on t he 
i s l and,  wher e t hey moor ed DSI ' s yacht .   

¶85 The amount  and dur at i on of  mai nt enance i s wi t hi n t he 

c i r cui t  cour t ' s  di scr et i on,  and i s t o be measur ed " by t he 

l i f est y l e t hat  t he par t i es enj oyed i n t he year s i mmedi at el y 

bef or e t he di vor ce and coul d ant i c i pat e enj oyi ng i f  t hey wer e t o 

st ay mar r i ed. "   LaRocque,  139 Wi s.  2d at  36.   The mar i t al  

st andar d of  l i v i ng whi ch a cour t  seeks t o pr eser ve i s a case- by-

case i ndi v i dual  det er mi nat i on.   Huber t  v.  Huber t ,  159 Wi s.  2d 

803,  819,  465 N. W. 2d 252 ( Ct .  App.  1990) .   " Ther e i s no 

r equi r ement  t hat  mai nt enance i s l i mi t ed t o an amount  t hat  wi l l  

per mi t  t he r eci pi ent  t o enj oy an aver age st andar d of  l i v i ng. "   

I d.  ( emphasi s i n or i gi nal ) .   As such,  t her e i s no basi s f or  

r ever si ng t he ci r cui t  cour t ' s  di scr et i onar y det er mi nat i on.   See 

Gr ace,  195 Wi s.  2d at  157.   

¶86 Rose al so poi nt s out  t hat  t he c i r cui t  cour t ' s 

mai nt enance awar ds wer e i nconsi s t ent  i n t hat  i t  had t er mi nat ed 

i t s i ni t i al  mai nt enance awar d,  but  l at er  r ei nst at ed an awar d.   

She f ur t her  poi nt s out  t hat  t he c i r cui t  cour t  r ever sed i t sel f  i n 

f i ndi ng:   ( 1)  t hat  a t en- year  mar r i age was a l ong mar r i age,  

wher e i t  pr evi ousl y hel d t hat  t en year s was a shor t - t er m 

mar r i age;  ( 2)  t hat  Tony coul d not  enj oy a compar abl e l i f est y l e 

on hi s i ncome,  wher e i t  had pr evi ousl y f ound he coul d 
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suf f i c i ent l y suppor t  hi msel f ;  ( 3)  t hat  Tony had cont r i but ed t o 

Rose' s success wi t h DSI ,  wher e i t  had pr evi ousl y f ound he had 

not ;  and ( 4)  t hat  Rose' s i ncome was not  pr ot ect ed by t he 

Agr eement ,  wher e i t  had pr evi ousl y f ound t hat  i t  was.   

¶87 Despi t e t he i nconsi st ent  seemi ng por t r ai t  Rose pai nt s 

of  t he cour t ' s  mai nt enance deci s i ons,  t he cour t ' s  f i ndi ngs wer e 

not  necessar i l y  cont r adi ct or y.   The cour t  made i ni t i al  f i ndi ngs 

f or  pur poses of  a mai nt enance awar d pr i or  t o t r i al .   However ,  

af t er  an ei ght - day t r i al ,  t he cour t  r ever sed i t s posi t i on i n 

l i ght  of  new evi dence not  pr evi ousl y avai l abl e.   Most  

s i gni f i cant l y,  t he cour t  expl ai ned t he change i n mai nt enance 

r equi r ement s as r esul t i ng f r om changes i n Tony' s empl oyment  

st at us.   

¶88 Fi nal l y,  we have r ul ed t hat  cour t s may det er mi ne 

mai nt enance awar ds by st ar t i ng wi t h t he pr oposi t i on t hat  t he 

dependent  par t ner  may be ent i t l ed t o f i f t y  per cent  of  t he t ot al  

ear ni ngs of  bot h par t i es.   Bahr ,  107 Wi s.  2d at  85.   At  t he t i me 

of  t r i al ,  Rose' s i ncome was $140, 000 annual l y and Tony' s was 

$85, 000.   The ci r cui t  cour t  det er mi ned t hat  mai nt enance i n t he 

amount  of  $24, 000 per  year ,  whi ch f el l  shor t  of  equal i z i ng 

Rose' s and Tony' s annual  i ncomes and l ef t  Rose mor e t han a f i f t y  

per cent  al l ocat i on,  was f ai r  t o t he par t i es.   The ci r cui t  cour t  

al so not ed t hat  whi l e t he mai nt enance awar d r educed Rose' s 

annual  i ncome t o $116, 000,  she enj oyed many f i nanci al  and 

l i f est y l e per ks f r om DSI  t hat ,  i f  consi der ed t o be par t  of  her  

i ncome,  woul d el evat e her  act ual  i ncome f ar  beyond t he $140, 000 

annual  sal ar y t he cour t  cal cul at ed.    
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¶89 As wi t h her  ot her  ar gument s,  Rose r el i es ext ensi vel y 

on t he exi st ence of  t he Agr eement  bet ween her  and Tony,  but  t hat  

Agr eement  once agai n does not  speak t o t he i ssue at  hand.   The 

Agr eement  i s s i l ent  on t he mai nt enance i ssue,  whi ch,  i f  

anyt hi ng,  wei ghs i n f avor  of  gr ant i ng a mai nt enance awar d.   

Because Rose has f ai l ed t o est abl i sh t hat  t he cour t ' s  

mai nt enance awar d const i t ut ed an er r oneous exer ci se of  

di scr et i on,  we def er  t o t he c i r cui t  cour t ' s  mai nt enance 

det er mi nat i on i n t hi s case.  

V 

¶90 We concl ude t hat  t he c i r cui t  cour t ' s  pr oper t y di v i s i on 

and mai nt enance awar ds wer e not  er r oneous.   We f ur t her  concl ude 

t hat  t he cour t  pr oper l y i nt er pr et ed and appl i ed t he mar i t al  

pr oper t y agr eement  bet ween Rose and Tony St ei nmann,  as wel l  as 

t he appl i cabl e f act s of  r ecor d and l aw,  i n r eachi ng i t s pr oper t y 

di v i s i on and mai nt enance awar d det er mi nat i ons.   Consequent l y,  we 

af f i r m. 21  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶91 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

                                                 
21 We af f i r m t hi s case,  and do not  r emand i t  t o t he c i r cui t  

cour t .   The ci r cui t  cour t  appr opr i at el y decl i ned t o i ssue an 
or der  r egar di ng t ax l i abi l i t y  when such l i abi l i t y  had not  yet  
been det er mi ned by t he I RS.   We si mi l ar l y decl i ne t o r emand t he 
i ssue of  t ax l i abi l i t y  t o t he c i r cui t  cour t .   However ,  our  
deci s i on does not  pr ecl ude ei t her  par t y f r om seeki ng a r e-
appor t i onment  of  t ax l i abi l i t y  af t er  t he I RS det er mi nat i on i s 
compl et e.  
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