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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a per  cur i am deci s i on of  t he Cour t  of  Appeal s.   

Affirmed.   

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s1 t hat  

                                                 
1 FAS,  LLC v.  Town of  Bass Lake,  No.  2005AP1689,  unpubl i shed 

sl i p op. ,  ¶2 ( Wi s.  Ct .  App.  May 31,  2006) .  
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af f i r med t he ci r cui t  cour t ' s  or der 2 concl udi ng t hat  t he Sawyer  

Count y Boar d of  Appeal s ( boar d of  appeal s)  pr oceeded on an 

i ncor r ect  t heor y of  l aw when i t  concl uded t hat  a navi gabl e 

st r eam meander i ng t hr ough a par cel  di v i des t he par cel  i nt o t wo 

l ot s and,  based on t hat  concl usi on,  t hat  nei t her  of  t he l ot s 

f or med by t he st r eam' s di v i s i on of  t he par cel  had t he mi ni mum 

l akeshor e f r ont age of  100 f eet .   The ci r cui t  cour t  r ever sed and 

t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ,  r easoni ng t hat  

s i nce a r i par i an owner  hol ds t i t l e t o t he cent er  of  a navi gabl e 

st r eam,  a l andowner  who owns bot h shor es of  a navi gabl e st r eam 

owns t he ent i r e st r eambed.   FAS,  LLC v.  Town of  Bass Lake,  No.  

2005AP1689,  unpubl i shed sl i p op. ,  ¶10 ( Wi s.  Ct .  App.  May 31,  

2006) .   As a r esul t ,  t he cour t  of  appeal s concl uded t hat  t he 

par cel  was not  di v i ded by Johnson Cr eek.   I d.  

¶2 A r i par i an owner  hol ds qual i f i ed t i t l e t o t he cent er  

of  a navi gabl e st r eam.   Ther ef or e,  when t he same r i par i an owner  

hol ds qual i f i ed t i t l e t o t he pr oper t y on bot h shor es of  t he 

st r eam,  hi s owner shi p i s cont i nuous t hr oughout  t he st r eambed.   

Accor di ngl y,  a navi gabl e st r eam meander i ng over  a par cel  does 

not  di v i de t he par cel  i nt o t wo par cel s when t he same r i par i an 

owner  hol ds qual i f i ed t i t l e t o t he pr oper t y on bot h shor es of  

t he st r eam.   We al so concl ude t hat  under  t he Sawyer  Count y 

Zoni ng Or di nances t hen i n ef f ect ,  t he ent i r e par cel ,  i ncl udi ng 

t he st r eambed,  i s used t o cal cul at e t he wi dt h of  t he l akeshor e 

f r ont age.   Ther ef or e,  because t he boar d of  appeal s pr oceeded on 

                                                 
2 Sawyer  Count y Judge John P.  Ander son pr esi ded.  
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an i ncor r ect  t heor y of  l aw i n r egar d t o whet her  t he navi gabl e 

st r eam di v i ded t he par cel ,  i t  i naccur at el y cal cul at ed t he wi dt h 

of  t he par cel  at  i ssue under  t he t hen ef f ect i ve zoni ng 

or di nance.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.   

I .   BACKGROUND 

¶3 FAS,  LLC ( FAS)  owned a par cel  of  r eal  est at e on Lac 

Cour t e Or ei l l es i n t he Town of  Bass Lake,  Sawyer  Count y,  

Wi sconsi n,  known as Gover nment  Lot  4.   On Jul y  12,  2002,  FAS 

r ecor ded a Cer t i f i ed Sur vey Map ( CSM)  cr eat i ng f r om a por t i on of  

Gover nment  Lot  4 t wo CSM l ot s,  each wi t h appr oxi mat el y 104 f eet  

of  l ake f r ont age on t he shor es of  Lac Cour t e Or ei l l es.   The 

por t i on of  Gover nment  Lot  4 t hat  r emai ned af t er  cr eat i on of  CSM 

Lot s 1 and 2 i s t he par cel  at  i ssue i n t hi s r evi ew.   On 

Sept ember  5,  2002,  FAS r ecor ded t hi s par cel  as t he Bayshor e 

Pi nes Condomi ni um ( her ei naf t er  t he condomi ni um par cel ) .   The 

condomi ni um par cel  has appr oxi mat el y 103 f eet  of  l akeshor e 

f r ont age.   Thi s f r ont age i ncl udes appr oxi mat el y seven f eet  of  

t he mout h of  Johnson Cr eek,  a navi gabl e st r eam t hat  f l ows 

t hr ough t he par cel  and t er mi nat es at  t he shor el i ne of  Lac Cour t e 

Or ei l l es.    

¶4 FAS' s or i gi nal  map of  t he condomi ni um par cel  di d not  

make any r ef er ence t o Johnson Cr eek.   Subsequent l y,  t he Town 

not i f i ed t he Sawyer  Count y Zoni ng Admi ni st r at or  ( zoni ng 

admi ni st r at or )  t hat  i t  bel i eved t he condomi ni um par cel  cont ai ned 

a navi gabl e st r eam t hat  di v i ded t he par cel  i nt o t wo l ot s;  and 

t her ef or e,  t he mi ni mum l akeshor e f r ont age r equi r ement  f or  a 

bui l dabl e l ot  was not  sat i sf i ed.   However ,  cont r ar y t o t he 
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zoni ng admi ni st r at or ' s det er mi nat i on and t he Town' s cont ent i on,  

t he zoni ng commi t t ee deci ded t hat  t he condomi ni um par cel  was not  

di v i ded i nt o t wo l ot s by Johnson Cr eek and t hat  t he mout h of  

Johnson Cr eek shoul d be i ncl uded i n t he cal cul at i on of  l akeshor e 

f r ont age under  Sawyer  Count y ' s  zoni ng or di nance.   The zoni ng 

commi t t ee st at ed t hat  " t he l ake cl assi f i cat i on i s based on 

densi t y and t he l ot  meet s t hat  densi t y r equi r ement . "  

¶5 The Town appeal ed t he zoni ng commi t t ee' s deci s i on t o 

t he boar d of  appeal s,  and t he boar d of  appeal s over t ur ned t he 

zoni ng commi t t ee' s deci s i on.   I t  di d so because i t  det er mi ned 

t hat  Johnson Cr eek di v i ded t he condomi ni um par cel  i nt o t wo 

unequal l y s i zed l ot s,  nei t her  of  whi ch met  t he mi ni mum l akeshor e 

f r ont age r equi r ement  of  100 f eet .   The boar d of  appeal s 

concl uded t hat  t he zoni ng commi t t ee er r ed as a mat t er  of  l aw by 

not  f ol l owi ng an at t or ney gener al  opi ni on,  66 Op.  At t ' y  Gen.  2 

( 1977) .   The boar d of  appeal s quot ed t he f ol l owi ng por t i on of  

t he 1977 at t or ney gener al  opi ni on as t he basi s f or  i t s  deci s i on:   

A body of  navi gabl e wat er  separ at es a par cel  of  l and 
as ef f ect i vel y as does a publ i c hi ghway.   Land owner s 
abut t i ng on navi gabl e st r eams hol d a qual i f i ed t i t l e 
t o t he cent er  of  t he st r eam bed.  .  .  .  Ther ef or e,  
par cel s separ at ed by navi gabl e wat er s ar e no mor e 
suscept i bl e t o f unct i onal  i nt egr at i on t han par cel s 
separ at ed by publ i c hi ghways.    

66 Op.  At t ' y  Gen.  at  8.  

¶6 FAS appeal ed t he boar d of  appeal s '  deci s i on t o t he 

Sawyer  Count y Ci r cui t  Cour t  by st at ut or y cer t i or ar i  pur suant  t o 
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Wi s.  St at .  § 59. 694( 10)  ( 2003- 04) . 3  The ci r cui t  cour t  r ever sed 

t he deci s i on,  concl udi ng t hat  a l andowner  hol ds t i t l e t o t he 

cent er  of  a navi gabl e st r eambed,  and t her ef or e,  when a l andowner  

owns bot h shor es of  t he st r eam,  t he st r eam does not  di v i de t he 

par cel  i nt o t wo par cel s or  l ot s.   Ther eaf t er ,  t he c i r cui t  cour t  

r evi ewed t he zoni ng or di nance and concl uded t hat  t he condomi ni um 

par cel  sat i sf i ed t he mi ni mum l akeshor e f r ont age r equi r ement  f or  

a " l ot . "   The ci r cui t  cour t  st at ed t hat  at t or ney gener al  

opi ni ons ar e onl y of  per suasi ve val ue and ar e not  pr ecedent .   

Si nce t he ci r cui t  cour t  concl uded t he 1977 opi ni on cont ai ned an 

er r oneous st at ement  of  l aw,  t he cour t  al so concl uded t hat  t he 

boar d of  appeal s pr oceeded on an i ncor r ect  t heor y.  

¶7 The Town appeal ed t he ci r cui t  cour t ' s  deci s i on and i n 

a per  cur i am opi ni on,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  concl usi on t hat  a navi gabl e st r eam does not  l egal l y 

di v i de a par cel  when t he same owner  owns t he l and on bot h s i des 

of  t he st r eam.   FAS,  No.  2005AP1689,  unpubl i shed sl i p op. ,  ¶2. 4  

The cour t  of  appeal s al so r ecogni zed t hat  at t or ney gener al  

opi ni ons ar e not  bi ndi ng aut hor i t y.   I d. ,  ¶9.   The cour t  of  

appeal s r easoned t hat  s i nce abut t i ng l andowner s hol d t i t l e t o 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

4 The Town al so ar gued t o t he cour t  of  appeal s t hat  t he case 
shoul d be r emanded t o t he boar d of  appeal s f or  a de novo hear i ng 
because t he boar d of  appeal s er r oneousl y concl uded as a mat t er  
of  l aw t hat  i t  had no aut hor i t y t o conduct  such a hear i ng.   FAS,  
No.  2005AP1689,  unpubl i shed sl i p op. ,  ¶2.   The cour t  of  appeal s 
concl uded t her e was no basi s f or  r emand.   I d.  
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t he cent er  of  t he cr eek,  " wher e a s i ngl e l andowner  owns bot h 

banks,  t he l andowner  ' owns'  t he ent i r e cr eek. "   I d. ,  ¶10.   The 

cour t  al so not ed t hat  t he Town ci t ed " no st at e l aw or  count y 

or di nance suppor t i ng i t s cont ent i on t hat  a par cel  bi sect ed by a 

cr eek i s not  t r eat ed as a s i ngl e l ot  or  t hat  a cr eek mout h 

bi sect i ng a l ot  cannot  be i ncl uded f or  pur poses of  det er mi ni ng 

l akeshor e f r ont age. "   I d.   The Town pet i t i oned f or  r evi ew,  whi ch 

we gr ant ed.  

I I .  DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶8 Thi s case i s bef or e us on cer t i or ar i  r evi ew,  pur suant  

t o Wi s.  St at .  § 59. 694( 10) . 5  " On appeal  f r om an or der  or  

j udgment  ent er ed on cer t i or ar i ,  a r evi ewi ng cour t  r evi ews t he 

r ecor d of  t he agency,  not  t he f i ndi ngs or  j udgment  of  t he 

c i r cui t  cour t . "   Wood v.  Ci t y of  Madi son,  2003 WI  24,  ¶12,  260 

Wi s.  2d 71,  659 N. W. 2d 31.   I n st at ut or y cer t i or ar i ,  when 

addi t i onal  evi dence i s not  t aken,  r evi ew i s conf i ned t o t he 

r ecor d bef or e t he boar d of  appeal s and i s l i mi t ed t o an 

exami nat i on of :   

( 1)  whet her  t he boar d kept  wi t hi n i t s j ur i sdi ct i on;  
( 2)  whet her  i t  pr oceeded on a cor r ect  t heor y of  l aw;  

                                                 
5 Wi sconsi n St at .  § 59. 694( 10)  st at es,  i n par t :    

A per son aggr i eved by any deci s i on of  .  .  .  any 
.  .  .  boar d .  .  .  of  t he muni ci pal i t y,  may,  wi t hi n 30 
days af t er  t he f i l i ng of  t he deci s i on i n t he of f i ce of  
t he boar d,  commence an act i on seeki ng t he r emedy 
avai l abl e by cer t i or ar i .   .  .  .   The cour t  may r ever se 
or  af f i r m,  whol l y or  par t l y,  or  may modi f y,  t he 
deci s i on br ought  up f or  r evi ew.  
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( 3)  whet her  i t s act i on was ar bi t r ar y,  oppr essi ve,  or  
unr easonabl e and r epr esent ed i t s wi l l  and not  i t s 
j udgment ;  and ( 4)  whet her  t he boar d mi ght  r easonabl y 
make t he or der  or  det er mi nat i on i n quest i on based on 
t he evi dence.    

St at e ex r el .  Zi er vogel  v.  Wash.  Count y Bd.  of  Adj ust ment ,  2004 

WI  23,  ¶14,  269 Wi s.  2d 549,  676 N. W. 2d 401.   The second of  

t hese i ssues i s t he onl y i ssue i mpl i cat ed i n our  r evi ew of  t he 

boar d of  appeal s '  deci s i on.   Whet her  an agency has pr oceeded on 

a cor r ect  t heor y of  l aw i s subj ect  t o i ndependent  appel l at e 

r evi ew.   I d.      

¶9 I n r evi ewi ng t he boar d of  appeal s '  deci s i on,  we 

i nt er pr et  pr ovi s i ons i n t he Sawyer  Count y Zoni ng Or di nances and 

i n t he Wi sconsi n St at ut es.   The i nt er pr et at i on of  an or di nance 

i s a quest i on of  l aw t hat  we r evi ew i ndependent l y.   Br uno v.  

Mi l waukee Count y,  2003 WI  28,  ¶6,  260 Wi s.  2d 633,  660 N. W. 2d 

656.   The i nt er pr et at i on of  a st at ut e i s al so a quest i on of  l aw 

t hat  we r evi ew i ndependent l y,  " but  benef i t i ng f r om t he anal yses 

of  t he cour t  of  appeal s and t he ci r cui t  cour t . "   Mar der  v.  Bd.  

of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 

Wi s.  2d 252,  706 N. W. 2d 110.  

B.  Condomi ni um Par cel ' s Lakeshor e Wi dt h 

¶10 As we begi n our  di scussi on,  i t  i s  i mpor t ant  t o f ocus 

on t he quest i on t hat  t hi s r evi ew i s t o addr ess:   Whet her  t he 

seven f eet  of  l ake f r ont age t hat  i s occupi ed by t he mout h of  

Johnson Cr eek shoul d be count ed i n det er mi ni ng t he l akeshor e 

wi dt h of  t he condomi ni um par cel  under  t he appl i cabl e zoni ng 

or di nance.   I f  i t  can be count ed,  t hen t he condomi ni um par cel  

has suf f i c i ent  shor el i ne,  at  l east  100 f eet ,  t o const i t ut e a 



No.  2005AP1689 

 

8 
 

bui l dabl e par cel  or  l ot  under  t he Sawyer  Count y Zoni ng 

Or di nances t hen i n ef f ect .   See Wi s.  Admi n.  Code § NR 

115. 05( 3) ( a) 2. ; 6 Sawyer  Count y Zoni ng Or di nance § 18. 3 ( l ast  

amended Januar y 18,  2007) . 7  I t  i s  t he Town' s  posi t i on t hat  

Johnson Cr eek di v i des t he condomi ni um par cel  i nt o t wo l ot s,  

nei t her  of  whi ch has 100 f eet  of  shor el i ne wi dt h.    

1.  Wi sconsi n common l aw 

¶11 Ther e i s no st at ut e t hat  answer s t he quest i on of  

whet her  a navi gabl e st r eam t hat  r uns t hr ough a par cel  di v i des 

t he par cel  i nt o t wo l ot s or  par cel s.   However ,  common l aw i n 

Wi sconsi n pr ovi des t hat  a r i par i an owner  hol ds qual i f i ed t i t l e 

t o t he geogr aphi cal  cent er  of  a navi gabl e st r eam.   St at e v.  

Tr udeau,  139 Wi s.  2d 91,  101,  408 N. W. 2d 337 ( 1987)  ( c i t i ng 

Muench v.  Pub.  Ser v.  Comm' n,  261 Wi s.  492,  501- 02,  53 N. W. 2d 

                                                 
6 Wi sconsi n Admi n.  Code § NR 115. 05( 3) ( a) 2.  st at es:   " Lot s 

not  ser ved by publ i c sani t ar y sewer  shal l  have a mi ni mum aver age 
wi dt h of  100 f eet  and a mi ni mum ar ea of  20, 000 squar e f eet . "  

7 Sawyer  Count y Zoni ng Or di nance § 18. 3 pr ovi des t hat  
unsewer ed l ot s i n t he R- 1 zoni ng di st r i ct  must  have a mi ni mum 
l ot  wi dt h of  100 f eet .   Appar ent l y,  t he condomi ni um par cel  i s  
unsewer ed and i s zoned Resi dent i al / Recr eat i onal .  
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514,  55 N. W. 2d 40 ( 1952) ) . 8  I t  f ol l ows t hat  si nce a r i par i an 

owner  hol ds qual i f i ed t i t l e t o t he cent er  of  t he st r eam,  wher e a 

r i par i an owner  hol ds qual i f i ed t i t l e t o bot h shor es of  t he 

st r eam,  t he r i par i an owner  has qual i f i ed t i t l e t o t he ent i r e bed 

of  t he st r eam as wel l .   I t  seems l ogi cal  t o concl ude t hat  i f  one 

owns bot h banks of  a st r eam,  as wel l  as t he ent i r e bed of  a 

st r eam t hat  r uns t hr ough a par cel ,  t her e i s no l egal  di v i s i on of  

t he par cel  i nt o t wo l ot s or  par cel s,  unl ess a di v i s i on has been 

made by some ot her  means.   For  exampl e,  one coul d own t wo t r act s 

of  l and wher e t he st r eam has been r ecor ded as t he di v i sor  of  t he 

t wo t r act s,  wi t h one t r act  on each si de of  t he st r eam.   However ,  

t hose ar e not  t he f act s wi t h whi ch we ar e pr esent ed.    

¶12 The boar d of  appeal s r el i ed on an at t or ney gener al  

opi ni on,  66 Op.  At t ' y  Gen.  2,  t o concl ude t hat  Johnson Cr eek 

di v i ded t he condomi ni um par cel  i nt o t wo l ot s.   The 1977 opi ni on 

                                                 
8 The t est  f or  navi gabi l i t y  i s  whet her  t he body of  wat er  i s 

" ' capabl e of  f l oat i ng any boat ,  ski f f ,  or  canoe,  of  t he 
shal l owest  dr af t  used f or  r ecr eat i onal  pur poses. ' "   St at e v.  
Kel l ey,  2001 WI  84,  ¶30,  244 Wi s.  2d 777,  629 N. W. 2d 601 
( quot i ng Muench v.  Pub.  Ser v.  Comm' n,  261 Wi s.  492,  506,  53 
N. W. 2d 514,  55 N. W. 2d 40 ( 1952) ) .   The t est  " does not  depend on 
whet her  [ t he body of  wat er ]  i s  al ways navi gabl e,  or  whet her  i t s 
navi gabi l i t y  i s  due t o nat ur al  condi t i ons. "   I d.   " [ T] he t est  i s  
whet her  t he navi gabi l i t y  i s  r egul ar l y r ecur r i ng or  of  a 
suf f i c i ent  dur at i on t o make i t  conduci ve t o r ecr eat i onal  uses. "   
I d.  ( c i t i ng DeGayner  & Co.  v.  DNR,  70 Wi s.  2d 936,  946,  236 
N. W. 2d 217 ( 1975) ) .   Al l  par t i es agr ee t hat  Johnson Cr eek i s 
navi gabl e.   We have char act er i zed t he l andowner ' s t i t l e as a 
" qual i f i ed t i t l e"  because " t he st at e hol ds t he beds under l y i ng 
navi gabl e wat er s i n t r ust  f or  al l  of  i t s  c i t i zens,  subj ect  onl y 
t o t he qual i f i cat i on t hat  a r i par i an owner  on t he bank of  a 
navi gabl e st r eam has a qual i f i ed t i t l e i n t he st r eam bed t o t he 
cent er  t her eof . "   Muench,  261 Wi s.  at  501- 02.  
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di scussed t he pr oper  cal cul at i on of  l and ar ea f or  pur poses of  

appl y i ng what  was at  t hat  t i me Wi s.  St at .  § 236. 02( 8)  ( 1977- 78) ,  

r enumber ed as § 236. 02( 12) .    

¶13 As an i ni t i al  mat t er ,  and as wi l l  be di scussed i n mor e 

det ai l  i nf r a,  Wi s.  St at .  § 236. 02( 12)  i s not  appl i cabl e t o our  

anal ysi s f or  at  l east  t wo r easons.   Fi r st ,  a decl ar at i on of  

condomi ni um i s not  a subdi v i s i on of  l and as def i ned i n ch.  236.   

Wi s.  St at .  § 703. 37.   Second,  even i f  ch.  236 wer e used by 

anal ogy, 9 t he det er mi nat i on of  l ot  s i zes under  § 236. 02( 12)  

r ef er s t o l ot  ar ea and not  l ot  wi dt h or  l akeshor e f r ont age,  

whi ch i s t he i ssue t hi s case pr esent s.  

¶14 The Town cont ends t hat  t he 1977 at t or ney gener al  

opi ni on r egar di ng t he di v i s i on of  par cel s by navi gabl e st r eams 

r equi r es us t o concl ude t hat  Johnson Cr eek di v i des t he 

condomi ni um par cel  i nt o t wo l ot s,  and t her ef or e,  t he mi ni mum 

l akeshor e f r ont age r equi r ement  i s not  met  by ei t her  l ot .   We 

di sagr ee wi t h t he Town' s cont ent i on.   As we expl ai n bel ow,  t he 

cases on whi ch t he at t or ney gener al  opi ni on r el i ed ar e based on 

ot her  or di nances,  and t hei r  r easoni ng i s not  appl i cabl e her e.   

                                                 
9 I t  i s  not  necessar y t o addr ess t he St at e' s ar gument  t hat  

t he zoni ng i ssues shoul d have been r esol ved t hr ough count y  
subdi v i s i on r evi ew pur suant  t o Wi s.  Admi n.  Code § NR 115. 05( 4)  
and Sawyer  Count y Subdi v i s i on Cont r ol  Or di nance § 3. 3.   Al t hough 
t he St at e of  Wi sconsi n,  on behal f  of  t he Depar t ment  of  Nat ur al  
Resour ces,  was per mi t t ed t o i nt er vene as an addi t i onal  
r espondent ,  we not e t hat  t he Jul y 7,  2002,  appr oval  of  t he t wo-
l ot  cer t i f i ed sur vey di v i s i on was unsuccessf ul l y chal l enged by 
t he Town i n a separ at e act i on.   Accor di ngl y,  l and di v i s i on 
i ssues r el at i ng t o t he CSM ar e not  bef or e us i n t hi s r evi ew.   
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¶15 The at t or ney gener al  opi ni on concl uded t hat  a par cel  

i s  separ at ed i nt o t wo par cel s by a navi gabl e st r eam because t he 

t wo si des of  t he st r eam ar e not  f unct i onal l y i nt egr at ed,  

st at i ng:    

A body of  navi gabl e wat er  separ at es a par cel  of  l and 
as ef f ect i vel y as does a publ i c hi ghway.   Land owner s 
abut t i ng on navi gabl e st r eams hol d a qual i f i ed t i t l e 
t o t he cent er  of  t he st r eam bed.  .  .  .  Ther ef or e,  
par cel s separ at ed by navi gabl e wat er s ar e no mor e 
suscept i bl e t o f unct i onal  i nt egr at i on t han par cel s 
separ at ed by publ i c hi ghways.    

66 Op.  At t ' y  Gen.  at  8.   The opi ni on r el i ed on a case f r om New 

Jer sey f or  t he pr oposi t i on t hat  al l  t he l and i n a par cel  must  

have " f unct i onal  i nt egr at i on" ;  t hat  i s ,  al l  t he l and i n a par cel  

must  be abl e t o be put  t o t he use of  t he owner .   I d.  at  4- 5 

( c i t i ng Lovel adi es Pr op.  Owner s Ass' n v.  Bar negat  Ci t y Ser v.  

Co. ,  159 A. 2d 417 ( 1960) ) .   The at t or ney gener al  opi ni on 

concl uded t hat  because a navi gabl e st r eam has publ i c r i ght s of  

use,  i t  separ at es t he f unct i on of  t he pr oper t y chosen by t he 

owner  f r om t he f unct i on accor ded t o t he publ i c.   I d.  at  8.   I t  

was t hi s separ at i on of  f unct i ons by a navi gabl e st r eam t hat  t he 

at t or ney gener al  opi ni on saw as t he f act or  t hat  causes a 

navi gabl e st r eam t o di v i de t he par cel  over  whi ch t he st r eam 

meander s.   I d.   The at t or ney gener al  opi ni on descr i bed t hi s 

separ at i on as a l ack of  " f unct i onal  i nt egr at i on. "   I d.   

¶16 However ,  i n Lovel adi es,  a l ocal  or di nance was 

i nt er pr et ed i n l i ght  of  a subdi v i s i on pl at  t hat  used easement s 

t o cr eat e pr i vat e st r eet s i n or der  t o pr ovi de a dense housi ng 

pat t er n t hat  woul d not  have been possi bl e wi t h publ i c st r eet s 
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whose wi dt h i s gr eat er  t han t hat  used f or  t he pr i vat e st r eet s.   

Lovel adi es,  159 A. 2d at  421.   I n addi t i on,  i n New Jer sey,  publ i c  

st r eet s ar e not  i ncl uded i n t he cal cul at i on of  t he s i ze of  a 

l ot .   I d.  at  422.   As one of  t he r at i onal es f or  i t s  hol di ng,  t he 

New Jer sey cour t  expl ai ned t hat  t he f unct i on of  a l ot  i s  t o 

pr ovi de a def i ned space upon whi ch t o bui l d,  whi l e t he f unct i on 

of  a st r eet  i s f or  publ i c passage.   I d.   The cour t  went  on t o 

expl ai n t hat  t hese di st i nct  f unct i ons ar e necessar y t o t he 

over al l  concept  of  a subdi v i s i on t hat  r equi r es bot h f unct i ons.   

I d.   The cour t  al so expl ai ned t hat  t he or di nance cont empl at es 

" mut ual  excl usi on bet ween l ot  ar eas and st r eet  ar eas"  due t o t he 

way i t  def i nes " cor ner  l ot "  as " f r ont i ng on t wo st r eet s at  t hei r  

i nt er sect i on. "   Thi s descr i pt i on woul d not  make sense i f  a l ot  

bot h " f r ont ed"  on a st r eet  and " i ncl uded"  t he st r eet .   I d.  at  

424.   Nowher e i n Lovel adi es i s t he t er m " f unct i onal  i nt egr at i on"  

used.   That  t er m appear s t o have been coi ned by t he at t or ney 

gener al  opi ni on.  

¶17 The at t or ney gener al  opi ni on al so c i t ed Wei sbr od v.  

Daeni cke,  36 Wi s.  73 ( 1874) ,  as consi st ent  wi t h i t s f unct i onal  

i nt egr at i on t heor y.  66 Op.  At t y Gen.  at  5.   I n Wei sbr od,  we 

i nt er pr et ed a st at ut e t hat  exempt ed a homest ead f r om cl ai ms of  

cr edi t or s i f  t he par cel  of  l and di d not  exceed one- quar t er  acr e 

and was occupi ed by t he l andowner .   Wei sbr od,  36 Wi s.  at  75- 76.   

The cour t  r ecogni zed t hat  an owner  has f ee owner shi p t o t he 

cent er  of  an adj oi ni ng st r eet ,  subj ect  t o t he publ i c easement .   

I d.  at  76.   However ,  t he cour t  det er mi ned t hat  t he ar ea of  t he 

homest ead par cel  shoul d be cal cul at ed wi t hout  i ncl usi on of  t he 
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l and on whi ch t he st r eet  was pl aced,  r easoni ng t hat  t he obj ect  

of  t he st at ut e was t o secur e t he debt or  a home upon whi ch he and 

hi s f ami l y coul d l i ve.   I d.   Because t he debt or  " has no r i ght  t o 

occupy t he st r eet  f or  such a pur pose,  t o bui l d upon i t ,  t o 

cul t i vat e i t ,  or  t o appr opr i at e i t  t o any domest i c use, "  

count i ng t he l and under  t he st r eet  woul d f r ust r at e t he pur pose 

of  t he st at ut e.   I d.   However ,  t he pur pose behi nd t he st at ut e 

i nt er pr et ed i n Wei sbr od has no r el evance her e.   Whet her  we count  

t he st r eambed as par t  of  t he wi dt h of  t he condomi ni um par cel  has 

not hi ng t o do wi t h whet her  t he owner  of  t he condomi ni um par cel  

wi l l  have suf f i c i ent  l and on whi ch t o suppor t  hi msel f  and hi s 

f ami l y,  as was t he concer n i n Wei sbr od.      

¶18 Whi l e at t or ney gener al  opi ni ons may be consi der ed 

per suasi ve aut hor i t y,  t hey ar e not  pr ecedent  f or  any cour t .  

St at e v.  Chval a,  2003 WI  App 257,  ¶25 n. 7,  268 Wi s.  2d 451,  673 

N. W. 2d 401;  Ahl gr en v.  Pi er ce Count y,  198 Wi s.  2d 576,  583,  543 

N. W. 2d 812 ( Ct .  App.  1995) .   We concl ude t hat  t hi s at t or ney 

gener al  opi ni on i s nei t her  pr ecedent  nor  per suasi ve f or  t he 

i ssue we addr ess her e:   Whet her  t he seven f eet  of  l ake f r ont age 

t hat  i s occupi ed by t he mout h of  Johnson Cr eek shoul d be count ed 

i n det er mi ni ng t he l akeshor e wi dt h of  t he condomi ni um par cel  

under  t he appl i cabl e zoni ng or di nance.   

¶19 Fur t her mor e,  as we expl ai ned above,  i n Wi sconsi n a 

r i par i an owner  hol ds qual i f i ed t i t l e t o t he geogr aphi cal  cent er  

of  t he bed of  a navi gabl e st r eam.   Tr udeau,  139 Wi s.  2d at  101.   

Si nce a r i par i an owner  hol ds qual i f i ed t i t l e t o t he cent er  of  a 

navi gabl e st r eambed,  wher e a r i par i an owner  hol ds qual i f i ed 
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t i t l e t o bot h shor es of  t he st r eam,  t he physi cal  di v i de caused 

by t he st r eam does not  i nt er f er e wi t h t he uni f i ed owner shi p of  

t he par cel .   Wer e we t o agr ee wi t h t he boar d of  appeal s,  we 

woul d be cr eat i ng new par cel s i n Wi sconsi n wher ever  t her e i s a 

meander i ng navi gabl e st r eam r unni ng over  l and t hat  has i n t he 

past  been t r eat ed as one par cel .   

¶20 Wi sconsi n l aw r egar di ng muni ci pal  annexat i on suppor t s 

our  concl usi on t hat  a navi gabl e st r eam shoul d not  af f ect  uni f i ed 

owner shi p of  l and.   For  exampl e,  t he Town of  Campbel l  chal l enged 

t he val i di t y of  i t s  annexat i on by t he Ci t y of  La Cr osse on t he 

basi s t hat  t he annexed pr oper t y was not  cont i guous wi t h t he Ci t y 

of  La Cr osse as r equi r ed by st at ut e because t he Bl ack Ri ver ,  

whi ch was appr oxi mat el y 800 f eet  wi de i n t he ar ea,  separ at ed t he 

pr oper t i es.   Town of  Campbel l  v.  Ci t y of  La Cr osse,  2001 WI  App 

201,  ¶¶1- 2,  247 Wi s.  2d 946,  634 N. W. 2d 840.   The cour t  of  

appeal s r ecogni zed t hat  a r i par i an owner  hol ds t i t l e t o t he 

cent er  of  t he st r eam and st at ed:    

We f i nd no aut hor i t y f or  t he pr oposi t i on t hat  a 
r i ver  r unni ng over  t he poi nt  of  cont act  r ender s 
pr oper t i es non- cont i guous .  .  .  .   Ther ef or e,  we f i nd 
t hat  t he pr oper t y of  t he Ci t y [ of  La Cr osse]  meet s t he 
annexed pr oper t i es at  t he cent er  of  t he r i ver bed of  
t he Bl ack Ri ver .   I t  f ol l ows t hat  t he annexed 
pr oper t i es ar e " cont i guous"  .  .  .  .  
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I d. ,  ¶19. 10  Because we have concl uded t hat  t he condomi ni um 

par cel  i s  one par cel ,  not  t wo l ot s,  we t ur n t o t he Sawyer  Count y 

Zoni ng Or di nance t o det er mi ne whet her  t he condomi ni um par cel  has 

suf f i c i ent  l akeshor e f r ont age t o bui l d upon,  accor di ng t o t he 

appl i cabl e zoni ng or di nances.  

2.  Zoni ng or di nances 

¶21 We i nt er pr et  or di nances i n t he same manner  as we 

i nt er pr et  st at ut es because " ' [ t ] he r ul es f or  t he const r uct i on of  

st at ut es and muni ci pal  or di nances ar e t he same. ' "   Br uno,  260 

Wi s.  2d 633,  ¶6 ( c i t at i on omi t t ed) .   The addi t i onal  pur pose of  

ar ea zoni ng i s t o r egul at e " densi t y,  set backs,  f r ont age,  hei ght ,  

and ot her  di mensi onal  at t r i but es,  i n or der  t o pr omot e uni f or mi t y 

of  devel opment ,  l ot  s i ze,  and bui l di ng conf i gur at i on and si ze. "   

Zi er vogel ,  269 Wi s.  2d 549,  ¶22.   The addi t i onal  pur pose of  

                                                 
10 The cour t  of  appeal s di st i ngui shed i t s deci s i on f r om Town 

of  Del avan v.  Ci t y of  Del avan,  176 Wi s.  2d 516,  500 N. W. 2d 268 
( 1993) ,  wher e we concl uded t hat  t he pr oper t i es wer e not  
cont i guous because t hey wer e separ at ed by a l ake on t he basi s 
t hat  unl i ke r i ver beds,  l akebeds ar e owned by t he st at e.   Town of  
Campbel l  v.  Ci t y  of  La Cr osse,  2001 WI  App 201,  ¶¶17- 18,  247 
Wi s.  2d 946,  634 N. W. 2d 840.   Nonet hel ess,  t he cour t  i n Town of  
Del avan decl i ned t o voi d annexat i on based on t he pr i nci pl e of  de 
mi ni mi s.   Town of  Del avan,  176 Wi s.  2d at  530.    

FAS ar gues t hat  t he doct r i ne of  de mi ni mi s r ender s t he 
exi st ence of  Johnson Cr eek i nsuf f i c i ent  t o di v i de t he l ot  or  
di sr upt  a cont i nuous l akeshor e f r ont age measur ement .   See,  e. g. ,  
Town of  Del avan,  176 Wi s.  2d at  530- 31 ( concl udi ng t hat  f or  
pur poses of  muni ci pal  annexat i on,  t he l ake di sr upt ed cont i gui t y  
of  pr oper t y;  however ,  t he l and was such a t i ny f r act i on of  
pr oper t y t hat  t he pr i nci pl e of  de mi ni mi s r ender ed t he l ack of  
cont i gui t y i nsuf f i c i ent  t o voi d annexat i on) .   Si nce we concl ude 
t hat  t he pr oper t y i s not  di v i ded by Johnson Cr eek,  i t  i s  
unnecessar y f or  us t o addr ess t hi s ar gument .  
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shor el and zoni ng i s t o pr ot ect  t he publ i c ' s i nt er est  i n 

navi gabl e wat er s,  i ncl udi ng pr omot i ng heal t hf ul  wat er  condi t i ons 

conduci ve t o pr ot ect i ng aquat i c l i f e and f i sh.   I d.   We 

i nt er pr et  zoni ng or di nances i n l i ght  of  t hei r  pur poses.   I d.  

¶22 To r esol ve t he quest i on t hi s r evi ew poses,  we begi n 

wi t h Sawyer  Count y Zoni ng Or di nance § 2. 1 as i t  appear ed when 

t he boar d of  appeal s made i t s deci s i on because t he boar d of  

appeal s deci s i on r est ed on i t s  concl usi on t hat  Johnson Cr eek 

di v i ded t he condomi ni um par cel  i nt o t wo " l ot s. "   The or di nance 

def i ned " l ot "  as f ol l ows:  

( 36)  LOT:  A par cel  of  l and occupi ed or  capabl e of  
bei ng occupi ed by one bui l di ng and t he accessor y 
bui l di ngs or  uses cust omar i l y i nci dent al  t o i t ,  
i ncl udi ng such open spaces as ar e r equi r ed by t hi s 
or di nance.  

The or di nance al so def i nes l ot  char act er i st i cs,  e. g. ,  " l ot ,  ar ea 

of " ;  " l ot ,  f r ont " ;  " l ot ,  dept h of " ;  " l ot ,  wi dt h of " ;  and " l ot  

l i nes. "   The Town ar gues t hat  t he def i ni t i on of  " l ot ,  f r ont "  i s 

r el evant  t o our  deci s i on.   That  def i ni t i on i s as f ol l ows:  

( 38)  LOT,  FRONT:   On shor el and l ot s,  t he f r ont  
shal l  be t he ar ea f r om t he shor el i ne l andwar d.   On 
nonshor el and l ot s,  t he f r ont  shal l  be t he ar ea f r om 
t he r oad or  r oad easement  away f r om t he r oad.  

¶23 The Town f i r st  ar gues t hat  par agr aph 38 of  t he zoni ng 

or di nance t hat  def i nes " l ot ,  f r ont "  act ual l y def i nes a " f r ont  

l ot . "   Af t er  r ever si ng t he wor ds of  t he or di nance,  t he Town t hen 

asser t s t hat  i t s  i nt er pr et at i on of  par agr aph 38 shows t hat  

Johnson Cr eek cr eat ed t wo " f r ont  l ot s"  out  of  t he condomi ni um 

par cel .   The Town' s i nt er pr et at i on of  par agr aph 38 of  t he zoni ng 
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or di nance i s cer t ai nl y novel ,  but  unper suasi ve.   Par agr aph 38,  

quot ed above,  i s a di r ect i onal  def i ni t i on t hat  expl ai ns whi ch 

s i de of  a l ot  i s  t he " f r ont . "   Thi s i s done t o f aci l i t at e an 

under st andi ng of  t he par t  of  t he pr oper t y on whi ch cer t ai n ar eas 

of  open space and ot her  set back r est r i ct i ons ar e r equi r ed.   See 

Sawyer  Count y Zoni ng § 4.   

¶24 The Town t hen ar gues t hat  because no bui l di ngs or  

st r uct ur es can be pl aced on any publ i c use ar ea,  such as a 

navi gabl e st r eam or  publ i c r oad,  a " l ot "  cannot  i ncl ude any 

publ i c use ar ea because t he zoni ng or di nance' s  def i ni t i on of  

" l ot "  r equi r es t he capabi l i t y  of  bei ng occupi ed by a bui l di ng.   

Thi s ar gument  may have val i di t y wer e Johnson Cr eek 90 f eet  wi de 

as i t  meander ed t hr ough t he condomi ni um par cel  because t hen 

t her e woul d be no l and ar ea f or  a bui l di ng,  whi ch woul d pr ecl ude 

t he l and owned by FAS on ei t her  s i de of  Johnson Cr eek f r om 

sat i sf y i ng t he def i ni t i on of  " l ot "  i n t he zoni ng or di nance.   

Her e,  t he ar gument  pr oves t oo much because t he or di nance' s 

def i ni t i on of  " l ot "  i s  a f unct i onal  one,  i . e. ,  a " l ot "  must  be 

" occupi ed or  capabl e of  bei ng occupi ed by one bui l di ng. "   Sawyer  

Count y Zoni ng § 2. 1( 36) .   However ,  t he l and t o t he sout h of  

Johnson Cr eek i s onl y a f ew f eet  wi de and i s not  capabl e of  

bei ng occupi ed by a bui l di ng.   Ther ef or e,  t hat  l and coul d not  be 

a " l ot "  under  t he or di nance' s def i ni t i on because i t  i s  

f unct i onal l y i nsuf f i c i ent .   Fur t her mor e,  i n shor el and zoni ng,  no 

st r uct ur e can be const r uct ed wi t hi n 75 f eet  of  t he or di nar y 

hi ghwat er  mar k.   Sawyer  Count y Or di nance § 4. 49.   However ,  

t hough no st r uct ur e can be bui l t  i n t hi s ar ea,  i t  does not  
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f ol l ow t hat  i t  i s  not  par t  of  t he l ot .   The same can be sai d f or  

f r ont ,  r ear  and si de yar d set backs.   

¶25 We concl ude t hat  t he zoni ng commi t t ee' s i nt er pr et at i on 

of  t he or di nances i s i n keepi ng wi t h t he or di nance' s pur pose.   

The zoni ng commi t t ee concl uded t hat  t he shor el and wi dt h 

r egul at i on f or  t he pr oper t y has as i t s pur pose t he cont r ol  of  

densi t y,  and t hat  t he condomi ni um par cel  sat i sf i es t hat  pur pose 

as t he f r ont age i s at  l east  100 f eet .   Fur t her mor e,  i ncl udi ng 

t he wi dt h of  t he st r eambed as par t  of  t he wi dt h of  t he l akeshor e 

f r ont age does not  under mi ne t he ot her  shor el and zoni ng pur poses 

because bot h t he Depar t ment  of  Nat ur al  Resour ces'  and Sawyer  

Count y ' s r egul at i ons r equi r i ng set backs f r om t he or di nar y 

hi ghwat er  mar ks and pr ohi bi t i ng l and di st ur bi ng act i v i t i es 

pr omot e t he publ i c ' s i nt er est  i n Lac Cour t e Or ei l l es and Johnson 

Cr eek r egar dl ess of  how t he shor el i ne wi dt h of  t he condomi ni um 

par cel  i s  cal cul at ed.   See Wi s.  Admi n.  Code NR § 115. 05( 3) ( b)  

and ( c) ;  Sawyer  Count y Zoni ng § 4. 49.   

¶26 I n i t s br i ef ,  t he Town cor r ect l y r ecogni zed t hat  t he 

def i ni t i on of  " l ot "  i n t he or di nance does not  ment i on a 

navi gabl e st r eam.   I n addi t i on,  t he publ i c has a r i ght  t o use 

navi gabl e st r eams,  and t her ef or e,  a r i par i an owner  cannot  pl ace 

a st r uct ur e on t he bed of  a navi gabl e st r eam wi t hout  appr oval  or  

exempt i on f r om r egul at i on.   See Wi s.  St at .  § 30. 12;  Town of  

Campbel l ,  247 Wi s.  2d 946,  ¶16;  DeGayner  & Co.  v.  DNR,  70 

Wi s.  2d 936,  945,  236 N. W. 2d 217 ( 1975)  ( st at i ng t hat  a r i par i an 

l andowner  has " qual i f i ed t i t l e"  t o t he bed of  a navi gabl e 

st r eam,  whi ch i s subj ect  t o t he publ i c ' s easement  of  
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navi gat i on) .   However ,  t hat  pr emi se does not  assi st  i n 

i nt er pr et i ng t he def i ni t i on of  " l ot "  i n t he Sawyer  Count y Zoni ng 

Or di nances.   As we expl ai ned above,  t he def i ni t i on of  " l ot "  i n 

par agr aph 36 of  t he zoni ng or di nance i s a f unct i onal  one,  i . e. ,  

t he l and must  be " occupi ed or  capabl e of  bei ng occupi ed"  by a 

bui l di ng.   Sawyer  Count y Zoni ng § 2. 1( 36) .   That  def i ni t i on may 

pr event  a par cel  wi t h a ver y wi de meander i ng st r eam f r om meet i ng 

t he zoni ng or di nance' s def i ni t i on of  a " l ot , "  but  t hose f act s 

ar e not  pr esent  her e.    

¶27 Fur t her mor e,  even t hough we ar e addr essi ng t he pr oper  

cal cul at i on of  t he wi dt h of  l akeshor e f r ont age or  l ot  wi dt h and 

not  l ot  ar ea,  i t  i s  i nst r uct i ve t o not e t hat  t he def i ni t i on of  

" l ot ,  ar ea"  i n Sawyer  Count y Zoni ng Or di nance § 2. 1( 37) ,  

pr ovi des:   " LOT,  AREA OF:   The cont i guous,  not  separ at ed by 

publ i c r oadway,  of  a l ot  bet ween i t s f r ont ,  r ear ,  and si de l ot  

l i nes. "   Under  t he doct r i ne of  expr essi o uni us est  excl usi o 

al t er i us,  " t he expr ess ment i on of  one mat t er  excl udes ot her  

s i mi l ar  mat t er s [ t hat  ar e]  not  ment i oned. "   Per r a v.  Menomonee 

Mut .  I ns.  Co. ,  2000 WI  App 215,  ¶12,  239 Wi s.  2d 26,  619 N. W. 2d 

123.   Si nce t he def i ni t i on of  " l ot ,  ar ea"  excl udes publ i c 

r oadways,  but  makes no ment i on of  navi gabl e st r eams,  i t  f ol l ows 

t hat  t he def i ni t i on of  " l ot ,  ar ea"  does not  excl ude t he bed of  a 

navi gabl e st r eam.   Whi l e t hi s def i ni t i on i s not  di r ect l y  

appl i cabl e t o det er mi ni ng whet her  a " l ot "  as def i ned i n t he 

zoni ng or di nance i ncl udes a navi gabl e st r eam,  i t  can be ar gued 

t hat  i f  t he st r eambed i s not  i ncl uded i n t he cal cul at i on of  t he 

ar ea of  a l ot ,  t he bed of  a navi gabl e st r eam al so shoul d not  be 
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i ncl uded i n t he cal cul at i on of  t he wi dt h of  l akeshor e f r ont age 

of  a l ot  under  t he same muni ci pal i t y ' s zoni ng or di nances. 11 

¶28 Accor di ngl y,  we concl ude t hat  t he boar d of  appeal s 

appl i ed an i ncor r ect  t heor y of  l aw i n i t s det er mi nat i on t hat  t he 

condomi ni um par cel  i s  t wo l ot s,  nei t her  of  whi ch meet  t he 100 

f oot  f r ont age r equi r ement .   We al so concl ude t hat  t he r ecor d 

shows t he condomi ni um par cel  has a l akeshor e wi dt h of  gr eat er  

t han 100 f eet .  

3.  Wi sconsi n st at ut es 

¶29 The st at ut es by whi ch t he r emai ni ng par cel  of  

Gover nment  Lot  4 became a condomi ni um ar e cont ai ned i n Wi s.  

St at .  ch.  703.   I t  pr ovi des t hat  a condomi ni um f or m of  owner shi p 

i s cr eat ed by r ecor di ng a decl ar at i on of  condomi ni um and a map 

or  pl at  f or  t he pr oper t y wi t h t he r egi st er  of  deeds f or  t he 

count y wher e t he pr oper t y i s l ocat ed.   Wi s.  St at .  § 703. 07.   

Zoni ng or  ot her  l and use or di nances must  appl y i n t he same way 

                                                 
11 Dur i ng or al  ar gument  i t  was br ought  t o our  at t ent i on t hat  

Sawyer  Count y amended i t s Subdi v i s i on Cont r ol / Condomi ni um 
Or di nances subsequent  t o t he boar d of  appeal s deci s i on i n t hi s 
case,  and t hat  i t  excl uded navi gabl e wat er ways al ong wi t h publ i c 
r oadways f r om t he def i ni t i on of  " l ot ,  ar ea. "   I n addi t i on,  
§ 4. 0,  Cl assi f i cat i ons of  Land Di vi s i on,  now pr ovi des,  " [ a] ny 
cont i guous par cel  or  t r act  of  l and whi ch i s owned,  cont r ol l ed or  
managed as a s i ngl e ent i t y shal l  be t r eat ed as a s i ngl e par cel  
or  t r act  of  l and f or  t he pur pose of  t hi s or di nance unl ess i t  i s  
di v i ded .  .  .  by navi gabl e wat er . "   Because t hese or di nances 
wer e not  i n ef f ect  at  t he t i me t he boar d of  appeal s made i t s 
deci s i on,  we have not  addr essed t hem,  except  t o not e t hem f or  
t he r eader .    



No.  2005AP1689 

 

21 
 

t o condomi ni ums as t o ot her  f or ms of  owner shi p. 12  Wi s.  St at .  

§ 703. 27.   " [ A]  condomi ni um i s a f or m of  owner shi p [ and]  not  a 

f or m of  l and use,  [ nor ]  i s  [ i t ]  a subdi v i s i on as def i ned i n ch.  

236. "   Wi s.  St at .  § 703. 37.  

¶30 The St at e ar gues t hat  Wi s.  St at .  ch.  236,  whi ch 

r egul at es subdi v i s i ons of  l and,  must  be appl i ed i n deci di ng t hi s 

case because t he or i gi nal  CSM began a pr obl em t hat  i s cont i nued 

by t he condomi ni um par cel .   We do not  addr ess any per cei ved 

pr obl ems wi t h t he CSM because t hose i ssues have been pr oceeded 

on i n a separ at e l awsui t  and ar e not  bef or e us.   As we expl ai ned 

when we began our  anal ysi s of  t he i ssue pr esent ed,  t he quest i on 

we deci de i s whet her  t he wi dt h of  t he condomi ni um par cel ,  

pr oper l y cal cul at ed,  i s 100 f eet  or  gr eat er .   

¶31 We not e t hat  i n or der  t o be a subdi v i s i on wi t hi n t he 

scope of  ch.  236,  t wo t hi ngs must  occur :   Fi r st ,  t her e must  be a 

l and di v i s i on,  and second,  t he l and di v i s i on must  cr eat e f i ve or  

mor e par cel s or  bui l di ng s i t es.   Wi s.  St at .  § 236. 02( 12) . 13  We 

                                                 
12 We not e t hat  t he map of  t he condomi ni um par cel  shows f our  

bui l di ngs.   Thi s opi ni on does not  addr ess whet her  t he zoni ng 
per mi t s t he const r uct i on of  f our  dwel l i ng uni t s on t he 
condomi ni um par cel .   That  quest i on i s not  bef or e us.  

13 Wi sconsi n St at .  § 236. 02( 12)  def i nes " subdi v i s i on"  as:  

a di v i s i on of  a l ot ,  par cel  or  t r act  of  l and by t he 
owner  t her eof  or  t he owner ' s agent  f or  t he pur pose of  
sal e or  of  bui l di ng devel opment ,  wher e:  

( a)  The act  of  di v i s i on cr eat es 5 or  mor e par cel s 
or  bui l di ng s i t es of  1 1/ 2 acr es each or  l ess i n ar ea;  
or  
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al so not e t hat  under  Wi s.  Admi n.  Code § 115. 05( 4) ,  " al l  l and 

di v i s i ons i n shor el and ar eas whi ch cr eat e 3 or  mor e par cel s or  

bui l di ng s i t es of  5 acr es each or  l ess wi t hi n a 5- year  per i od"  

must  be r evi ewed by t he count y pur suant  t o Wi s.  St at .  § 236. 45.   

And i n addi t i on,  t he Sawyer  Count y Zoni ng Commi t t ee Subdi v i s i on 

Cont r ol  Or di nance § 2. 4 ( adopt ed Mar ch 26,  1971 and l ast  amended 

Mar ch 20,  2003)  i n ef f ect  at  t he t i me t he boar d of  appeal s 

deci ded t hi s mat t er  st at es:   " Ever y di v i s i on of  l and wi t hi n t he 

uni ncor por at ed ar eas of  Sawyer  Count y shal l  be subj ect  t o t he 

pr ovi s i ons of  t hi s or di nance and Chapt er  236 of  t he Wi sconsi n 

St at ut es. "   However ,  we have f ound no aut hor i t y f or  t he 

pr oposi t i on t hat  t he r ecor di ng of  a decl ar at i on of  condomi ni um 

i s a di v i s i on of  l and,  r at her  t han si mpl y a change i n t he f or m 

of  owner shi p of  t he par cel .   Wi s.  St at .  § 703. 37;  see Her man v.  

Count y of  Wal wor t h,  2005 WI  App 185,  ¶13,  286 Wi s.  2d 449,  703 

N. W. 2d 720 ( concl udi ng t hat  an appl i cat i on f or  condi t i onal  use 

per mi t s t o const r uct  condomi ni ums i s not  a di v i s i on of  l and) .    

¶32 Not wi t hst andi ng t he need t o show t hat  a l and di v i s i on 

has occur r ed i n or der  t o f al l  wi t hi n t he par amet er s of  ch.  236,  

nei t her  t he St at e nor  any ot her  par t y at t empt s t o per suade us 

t hat  what  occur r ed wi t h t he r ecor di ng of  t he condomi ni um 

decl ar at i on and map i s l and di v i s i on.   Per haps t hat  i s because 

each par t y has not ed t hat  Wi s.  St at .  § 703. 37 pr ovi des t hat  a 

condomi ni um i s a f or m of  owner shi p,  not  a f or m of  l and use or  a 

                                                                                                                                                             
( b)  Fi ve or  mor e par cel s or  bui l di ng s i t es of  1 

1/ 2 acr es each or  l ess i n ar ea ar e cr eat ed by 
successi ve di v i s i ons wi t hi n a per i od of  5 year s.  
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subdi v i s i on under  ch.  236.   However ,  what ever  t he r eason,  we ar e 

not  wi l l i ng t o par se t he f oundat i onal  r equi r ement s necessar y f or  

t he appl i cat i on of  t he pr ovi s i ons of  ch.  236.   We si mpl y not e 

t hei r  absence and concl ude t hat  we have not  been shown t hat  any 

act i on t aken r el at i ve t o t he cr eat i on of  t he condomi ni um f or m of  

owner shi p br i ngs t he condomi ni um par cel  wi t hi n t he scope of  ch.  

236.  

I I I .   CONCLUSI ON 

¶33  We concl ude t hat  a navi gabl e st r eam meander i ng over  a 

par cel  does not  di v i de t he par cel  i nt o t wo par cel s when t he same 

r i par i an owner  hol ds qual i f i ed t i t l e t o t he pr oper t y on bot h 

shor es of  t he st r eam.   We al so concl ude t hat  under  t he Sawyer  

Count y Zoni ng Or di nances t hen i n ef f ect ,  t he ent i r e par cel ,  

i ncl udi ng t he st r eambed,  i s used t o cal cul at e t he wi dt h of  t he 

l akeshor e f r ont age.   Ther ef or e,  because t he boar d of  appeal s 

pr oceeded on an i ncor r ect  t heor y of  l aw i n r egar d t o whet her  t he 

navi gabl e st r eam di v i ded t he par cel ,  i t  i naccur at el y cal cul at ed 

t he wi dt h of  t he par cel  at  i ssue under  t he t hen ef f ect i ve zoni ng 

or di nance.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶34 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he maj or i t y opi ni on on t he f i r st  i ssue pr esent ed f or  

r evi ew:  whet her  t he navi gabl e wat er way i n t he i nst ant  case 

l egal l y di v i des t he subj ect  par cel  i nt o t wo or  mor e par cel s.   

The answer  i s " no. "    

¶35 I  cannot ,  however ,  j oi n t he maj or i t y opi ni on f or  t wo 

r easons:    

( 1)  I  do not  under st and why t he maj or i t y opi ni on concl udes 

t hat  t he bed of  a navi gabl e st r eam i s i ncl uded i n t he def i ni t i on 

of  " l ot "  and i n t he cal cul at i on of  l ot  ar ea and why a 

cal cul at i on of  l ot  ar ea depends on how wi de t he navi gabl e st r eam 

i s.   A navi gabl e wat er way shoul d not  be used t o cal cul at e l ot  

ar ea or  l akeshor e f r ont age.    

( 2)  The case shoul d be r emanded t o t he c i r cui t  cour t  t o 

deci de i ssues not  addr essed by t he maj or i t y opi ni on.   I  woul d 

r emand t he cause t o t he c i r cui t  cour t  t o det er mi ne whet her  t he 

condomi ni um par cel  shoul d have been r evi ewed accor di ng t o l ocal  

l and di v i s i on r ul es ( i ncl udi ng deci di ng whet her  t hi s mat t er  i s  

bar r ed by c l ai m pr ecl usi on)  and t o det er mi ne what  ef f ect ,  i f  

any,  t he amended Sawyer  Count y or di nances have on t he i nst ant  

case.    

I  

¶36 I  cannot  f ol l ow t he maj or i t y opi ni on' s di scussi on of  

t he def i ni t i on of  " l ot "  i n t he zoni ng or di nance.   See maj or i t y 

op. ,  ¶¶21- 24.   The maj or i t y opi ni on appear s t o hol d t hat  t he 

def i ni t i on of  " l ot "  and t he cal cul at i on of  l ot  ar ea f or  a par cel  

i ncl ude t he bed of  t he navi gabl e st r eam " owned"  by t he r i par i an 
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owner ,  and t hen concl udes t hat  t he wi dt h of  t hi s  st r eam bed must  

al so be i ncl uded i n l akeshor e f r ont age.   Maj or i t y op. ,  ¶¶26- 27.    

¶37 The maj or i t y opi ni on,  however ,  al so concl udes t hat  t he 

def i ni t i on of  " l ot "  i s  a " f unct i onal  one. "   Maj or i t y op. ,  ¶26.   

Then why i sn' t  i t  mor e l ogi cal  t o hol d t hat  because publ i c 

hi ghways ar e not  i ncl uded i n t he def i ni t i on of  " l ot "  or  i n t he 

cal cul at i on of  l ot  ar ea because no bui l di ng i s per mi t t ed on t he 

hi ghway,  ot her  publ i c t hor oughf ar es t hat  t he " owner "  cannot  

bui l d on or  f r eel y use ( t hat  i s ,  s i mi l ar l y non- f unct i onal  

spaces) ,  l i ke navi gabl e wat er ways,  ought  not  count  i n t he 

def i ni t i on or  " l ot , "  or  i n t he cal cul at i on of  l ot  ar ea,  or  i n 

t he cal cul at i on of  l akeshor e f r ont age?  Thus,  r egar dl ess of  

whet her  t he par cel  at  i ssue i s one l ot  or  whet her  t he navi gabl e 

wat er  di v i des t he par cel  i nt o t wo l ot s,  t he wi dt h of  t he 

navi gabl e wat er  shoul d not  count  i n t he cal cul at i on of  l akeshor e 

f r ont age.    

¶38 Because i t  f ocuses on a " f unct i onal "  def i ni t i on of  

" l ot , "  t he maj or i t y opi ni on concl udes t hat  " [ t ] hat  def i ni t i on 

may pr event  a par cel  wi t h a ver y wi de meander i ng st r eam f r om 

meet i ng t he zoni ng or di nance' s def i ni t i on of  a ' l ot '  .  .  .  . "   

Maj or i t y op. ,  ¶26.   Why woul d t he wi dt h of  t he navi gabl e st r eam 

change t he def i ni t i on of  " l ot "  or  cal cul at i on of  l ot  ar ea under  

t he zoni ng or di nance?  How wi de does t he navi gabl e st r eam have 

t o be t o be t oo wi de under  ¶24 of  t he maj or i t y opi ni on?  

¶39 I  al so do not  under st and how,  on t he one hand,  t he 

maj or i t y opi ni on can concl ude t hat  t he " f unct i onal "  def i ni t i on 

of  " l ot "  and l ot  ar ea i s usef ul  i n det er mi ni ng t he ef f ect  of  a 
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navi gabl e wat er way i n det er mi ni ng l ot  ar ea and,  on t he ot her  

hand,  decl ar e unper suasi ve t he 1977 at t or ney gener al  opi ni on 

t hat  t ook a f unct i onal  appr oach t o cal cul at i ng l ot  s i ze.   Bot h 

t he maj or i t y opi ni on and t he 1977 at t or ney gener al  opi ni on 

exami ne whet her  navi gabl e wat er ways can be used i n det er mi ni ng 

" l ot "  measur ement s,  l i ke l ot  ar ea.   Bot h r ecogni ze t hat  t he 

quest i on of  what  const i t ut es a " l ot "  i s  a mat t er  of  t he f unct i on 

of  t he or di nance i n quest i on.   Yet ,  t he maj or i t y opi ni on,  

wi t hout  r ecogni z i ng t he i r ony and i nconsi st ency of  i t s  posi t i on,  

scof f s at  t he r easoni ng and concl usi on of  t he 1977 at t or ney 

gener al  opi ni on.    

I I  

¶40 Even t hough I  agr ee wi t h t he maj or i t y opi ni on' s 

hol di ng t hat  a navi gabl e st r eam meander i ng over  a par cel  does 

not  di v i de t he par cel  i nt o t wo par cel s when t he same r i par i an 

owner  hol ds t i t l e t o t he pr oper t y on bot h shor es of  t he st r eam,  

maj or i t y op. ,  ¶2,  I  woul d r emand t he cause t o t he c i r cui t  cour t  

t o addr ess t wo i ssues t hat  ar e not  suf f i c i ent l y addr essed by t he 

maj or i t y opi ni on.  

¶41 Fi r st ,  mor e consi der at i on t han t he maj or i t y opi ni on' s 

t wo par agr aphs ( ¶¶31- 32)  shoul d be gi ven t o t he St at e' s wel l -

devel oped ar gument  t hat  t he condomi ni um par cel  r esul t ed f r om a 

subdi v i s i on of  l and t hat  was subj ect  t o ( but  di d not  get )  

subdi v i s i on r evi ew pur suant  t o Wi s.  Admi n.  Code § NR 115. 05( 4)  

and t he Sawyer  Count y Subdi v i s i on Cont r ol  Or di nance § 2. 4.   FAS 

had one par cel  of  l and ( Gover nment  Lot  4)  f r om whi ch i t  

al l egedl y car ved of f  t wo par cel s of  l and.   The " r emai ni ng 
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por t i on"  of  Gover nment  Lot  4 was l at er  r ecor ded as a condomi ni um 

par cel .   Wasn' t  t hi s " r emai ni ng por t i on"  of  t he or i gi nal  l ot ,  i n 

ef f ect ,  t he t hi r d pi ece of  l and cr eat ed by t he subdi v i s i on?  

Sounds t o me l i ke a good ar gument  wor t hy of  a cour t ' s  f ul l  

consi der at i on.   FAS ar gues t hat  t hi s ar gument  was wai ved,  or  i n 

t he al t er nat i ve,  i s  bar r ed by c l ai m pr ecl usi on. 1  A deci s i on on 

t hi s subdi v i s i on i ssue may be det er mi nat i ve of  al l  i ssues 

pr esent ed i n t he i nst ant  case.   I  woul d r emand t o t he c i r cui t  

cour t  t o deci de t hi s i ssue.  

¶42 Second,  t he Count y amended t he or di nances gover ni ng 

l ot  ar ea and l and di v i s i on af t er  t he Boar d deci ded t he pr esent  

mat t er .   Navi gabl e wat er ways ar e now exc l uded f r om t he 

def i ni t i on of  " l ot ,  ar ea"  and navi gabl e wat er ways now di v i de a 

cont i guous par cel  of  l and.   The maj or i t y opi ni on acknowl edges 

t hi s change i n a f oot not e but  f ai l s  t o anal yze t he ef f ect ,  i f  

any,  of  t he amendment s.   Maj or i t y op. ,  ¶27 n. 11.   The ci r cui t  

cour t  shoul d det er mi ne whet her  t he amended or di nances af f ect  t he 

cal cul at i on of  l akeshor e f r ont age i n t he pr esent  case.  

¶43 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶44 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                 
1 I n Sawyer  Count y Ci r cui t  Cour t  Case No.  2004CV139,  Appeal  

No.  2005AP1691,  t he Town and Count y chal l enged whet her  t he ot her  
t wo par cel s compl i ed wi t h cer t ai n zoni ng r egul at i ons.   That  
case,  however ,  di d not  i nvol ve t he r emai ni ng por t i on of  t he l and 
( what  i s now t he condomi ni um par cel )  nor  was t he St at e a par t y.  
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