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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s vacat i ng an or der  of  

t he c i r cui t  cour t  f or  Mi l waukee Count y,  Denni s R.  Ci mpl ,  Judge,  

and r emandi ng t he cause f or  f ur t her  pr oceedi ngs. 1  The ci r cui t  

                                                 
1 St at e v.  Shi r l ey E. ,  2006 WI  App 55,  290 Wi s.  2d 193,  711 

N. W. 2d 690.  
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cour t ' s  or der  t er mi nat ed Shi r l ey E. ' s par ent al  r i ght s t o her  

bi ol ogi cal  son,  Tor r ance P. ,  Jr .   

¶2 Thi s case pr esent s t he i ssue of  whet her  a c i r cui t  

cour t  may deny a par ent  i n a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng t he st at ut or y r i ght  t o counsel  when t he par ent  has 

appear ed i n t he pr oceedi ng but  f ai l ed t o per sonal l y at t end a 

hear i ng i n cont r avent i on of  a cour t  or der  and i s f ound i n 

def aul t  as a sanct i on f or  di sobeyi ng t he cour t  or der .  

¶3 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

vacat i ng t he ci r cui t  cour t ' s  or der  t er mi nat i ng Shi r l ey E. ' s 

par ent al  r i ght s and r emandi ng t he cause t o t he c i r cui t  cour t .   

We hol d t hat  t he c i r cui t  cour t  er r ed i n f i ndi ng Shi r l ey E.  i n 

def aul t  bef or e conduct i ng an evi dent i ar y hear i ng t o det er mi ne 

whet her  t her e was cl ear  and convi nci ng evi dence t hat  t he gr ounds 

f or  t er mi nat i on exi st ed.   Accor di ngl y,  t he c i r cui t  cour t  er r ed 

i n di smi ssi ng Shi r l ey E. ' s counsel  at  t he f act - f i ndi ng phase.   

We f ur t her  hol d t hat  Shi r l ey E.  had a st at ut or y r i ght  t o counsel  

at  t he di sposi t i onal  phase of  t he t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng,  even when t he ci r cui t  cour t  f ound her  i n def aul t  as 

a sanct i on f or  her  f ai l ur e t o obey t he cour t  or der  t o appear  

per sonal l y at  t he f act - f i ndi ng phase.   The ci r cui t  cour t ' s  er r or  

i n denyi ng Shi r l ey E.  t he r i ght  t o counsel  i n bot h t he f act -

f i ndi ng and di sposi t i onal  phases of  t he t er mi nat i on of  par ent al  

r i ght s pr oceedi ng i s pr ej udi c i al  er r or .   

I  

¶4 The r ecor d pr ovi des an account  of  t he l i f e of  Tor r ance 

P. ,  Jr . ,  who was bor n on Mar ch 22,  1999 wi t h cocai ne i n hi s 
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syst em,  t o par ent s who,  dur i ng hi s l i f e,  wer e f r equent l y i n 

t r oubl e wi t h t he l aw and wer e i ncar cer at ed at  var i ous t i mes.   

Dur i ng t he f i r st  f i ve year s of  hi s l i f e,  Tor r ance P. ,  Jr .  was 

shut t l ed bet ween r el at i ves,  nei ghbor s,  and f ost er  car e i n at  

l east  t hr ee di f f er ent  st at es.   He wi t nessed hi s par ent s abuse 

each ot her  ver bal l y and physi cal l y.   

¶5 Thi s r evi ew does not  r equi r e us t o det er mi ne t he 

mer i t s of  t he c i r cui t  cour t ' s  or der  t er mi nat i ng Shi r l ey E. ' s 

par ent al  r i ght s,  and t hus we wi l l  not  r ecount  t he chr onol ogy of  

event s upon whi ch t he pet i t i on f or  t er mi nat i on i s based.   The 

br i ef  f act s we st at e,  however ,  ar e enough t o demonst r at e what  a 

sad st or y t hi s case pr esent s.  

¶6 Thi s opi ni on f ocuses on t he pr ocedur al  aspect s of  t he 

c i r cui t  cour t ' s  or der  t er mi nat i ng Shi r l ey E. ' s par ent al  r i ght s 

t o Tor r ance P. ,  Jr .   Had t he ci r cui t  cour t  f ol l owed t he 

pr ocedur es set  f or t h i n t he st at ut es and our  case l aw and 

al l owed Shi r l ey E. ' s counsel  t o par t i c i pat e i n bot h phases of  

t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng,  t hi s case,  i n al l  

l i kel i hood,  woul d not  be bef or e us.   Because t he ci r cui t  cour t  

er r ed,  Tor r ance P. ,  Jr . ' s  per manent  pl acement  has been del ayed.  

¶7 The pr ocedur al  f act s r el evant  t o our  r evi ew ar e not  i n 

di sput e.  

¶8 On Apr i l  15,  2004,  a hear i ng was hel d bef or e Mi l waukee 

Count y Ci r cui t  Cour t  Judge Car l  Ashl ey t o ext end t he Chi l d i n 

Need of  Pr ot ect i on or  Ser vi ces ( CHI PS)  or der  t hat  had been 

ent er ed agai nst  Shi r l ey E.  i n 2002.   The or der  was r educed t o 

wr i t i ng and war ned of  t he possi bi l i t y  of  t er mi nat i on of  par ent al  
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r i ght s.   The CHI PS or der  al so cont ai ned condi t i ons t hat  Shi r l ey 

E.  had t o f ul f i l l  i n or der  t o r egai n cust ody of  Tor r ance P. ,  Jr .   

She was t o mai nt ai n a st abl e r esi dence,  have r egul ar  v i s i t s wi t h 

and show i nt er est  i n t he chi l d,  st ay i n cont act  wi t h her  case 

manager ,  and compl et e " Al cohol  or  Ot her  Dr ug Abuse"  ( AODA)  

pr ogr ams.   The CHI PS or der  al so r equi r ed Tor r ance P. ,  Jr .  t o 

r emai n i n t he cust ody of  hi s f ost er  home.  

¶9 Al t hough Shi r l ey E.  was i ncar cer at ed i n Mi chi gan at  

t he t i me,  she sent  Tor r ance P. ,  Jr .  sever al  l et t er s and 

compl et ed AODA t r eat ment .   On Sept ember  9,  2004,  Shi r l ey E.  was 

r el eased f r om pr i son.   

¶10 On November  23,  2004,  t he St at e of  Wi sconsi n f i l ed a 

pet i t i on f or  t er mi nat i on of  par ent al  r i ght s,  c l ai mi ng Shi r l ey E.  

had f ai l ed t o meet  t he condi t i ons of  r et ur n cont ai ned i n t he 

CHI PS or der .   

¶11 An i ni t i al  pl ea hear i ng on t he t er mi nat i on of  par ent al  

r i ght s was hel d on December  13,  2004,  bef or e Mi l waukee Count y 

Ci r cui t  Cour t  Judge Joseph R.  Wal l .   Shi r l ey E. ,  who was i n 

Mi chi gan,  di d not  appear .   The hear i ng was adj our ned t o Febr uar y 

14,  2005,  so t he St at e coul d obt ai n ser vi ce on Shi r l ey E.  and 

ar r ange counsel  f or  her .  

¶12 On Febr uar y 14,  2005,  Shi r l ey E. ' s r ecent l y appoi nt ed 

counsel  appear ed i n per son,  but  Shi r l ey E.  di d not .   Upon her  

counsel ' s r equest ,  t he c i r cui t  cour t  al l owed Shi r l ey E.  t o 

appear  by t el ephone.   The St at e asked t he ci r cui t  cour t  t o f i nd 

Shi r l ey E.  i n def aul t .   The ci r cui t  cour t  i nst ead or der ed 

Shi r l ey E.  t o appear  i n per son at  t he next  hear i ng and war ned 



No.  2005AP2752   

 

5 
 

her  t hat  i f  she di d not  appear  per sonal l y,  she woul d be f ound i n 

def aul t . 2  The hear i ng was adj our ned and r eschedul ed f or  Mar ch 8,  

2005,  so counsel  woul d have an oppor t uni t y t o conf er  wi t h 

Shi r l ey E.   

¶13 On Mar ch 8,  2005,  Shi r l ey E. ' s  counsel  appear ed i n 

per son,  but  Shi r l ey E.  di d not .   The St at e asked t he ci r cui t  

cour t  t o f i nd Shi r l ey E.  i n def aul t .   The ci r cui t  cour t  f ound 

Shi r l ey E.  i n def aul t ;  t he f i ndi ng was a sanct i on f or  t he 

par ent ’ s f ai l ur e t o obey t he cour t  or der  t o appear  i n per son. 3  A 

                                                 
2 The ci r cui t  cour t  admoni shed Shi r l ey E. ,  st at i ng,  " [ A] nd,  

of  cour se,  we need t o have you her e,  so we' r e goi ng t o get  a new 
dat e i n t hi s case.  .  .  .  But  r emember ,  you must  appear .   I f  you 
don' t  appear ,  you wi l l  be def aul t ed.  And what  t hat  means i s t hat  
your  r i ght s wi l l  be aut omat i cal l y t er mi nat ed,  okay?"   R. 42: 5.   

The ci r cui t  cour t  l at er  expl ai ned at  t he hear i ng on Mar ch 
8,  2005 t hat  i t  war ns par ent s har shl y t o ensur e t hey under st and 
t he need t o appear  i n per son.   I t  st at ed t hat  t he war ni ngs ar e 
" a l i t t l e har sher  t han r eal i t y. "   Shi r l ey E.  was not  pr esent  at  
t hi s hear i ng but  her  counsel  was.   R. 43: 4.   

3 The ci r cui t  cour t  di d not  or der  a def aul t  under  Wi s.  St at .  
§ 806. 02( 5) .   Shi r l ey E.  had " appear ed"  at  t he hear i ng by her  
at t or ney.   Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  ¶17,  246 
Wi s.  2d 1,  629 N. W. 2d 768.  
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c i r cui t  cour t  has bot h i nher ent  aut hor i t y and st at ut or y  

aut hor i t y under  Wi s.  St at .  §§ 802. 10( 7) ,  804. 12( 2) ( a) ,  805. 03 

( 2003- 04) 4 t o sanct i on a par t y f or  f ai l i ng t o obey a cour t  

or der . 5   

                                                                                                                                                             
The ci r cui t  cour t  f ound Shi r l ey E.  i n def aul t  as a sanct i on 

f or  f ai l i ng t o compl y wi t h i t s or der  t o at t end a hear i ng i n 
per son.   Bef or e a c i r cui t  cour t  may ent er  a def aul t  on t he 
gr ound t hat  a par t y f ai l ed t o compl y wi t h a cour t  or der ,  t he 
par t y ' s conduct  must  be egr egi ous or  i n bad f ai t h.   Evel yn C. R. ,  
2001 WI  110,  ¶17,  246 Wi s.  2d 1,  629 N. W. 2d 768;  Johnson v.  
Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  276,  470 N. W. 2d 859,  878-
79 ( 1991) .   The ci r cui t  cour t  made no f i ndi ng t hat  Shi r l ey E. ' s 
conduct  was egr egi ous or  i n bad f ai t h bef or e f i ndi ng her  i n 
def aul t .   The ci r cui t  cour t  or der ed t he sanct i on of  def aul t  on 
Mar ch 8,  2005——t he f i r st  t i me Shi r l ey E.  f ai l ed t o appear  i n 
per son af t er  bei ng or der ed t o do so on Febr uar y 14,  2004.   
Shi r l ey E.  ul t i mat el y f ai l ed t o at t end per sonal l y t hr ee ot her  
hear i ngs i n a f i ve mont h per i od;  her  at t or ney at t ended al l  of  
t hem.   The ci r cui t  cour t  f ai l ed t o consi der  Shi r l ey E. ' s 
at t or ney' s expl anat i ons about  why Shi r l ey E.  was not  pr esent  i n 
per son,  i ncl udi ng di f f i cul t y of  comi ng t o Wi sconsi n f r om out  of  
t he st at e,  her  s t at us as a par ol ee,  and her  l ack of  f unds.   A 
c i r cui t  cour t  has di scr et i on i n i mposi ng a sanct i on f or  
noncompl i ance wi t h an or der  but  must  make t he appr opr i at e 
f i ndi ngs t o suppor t  a sanct i on of  def aul t .    

The i ssue of  t he egr egi ous nat ur e of  Shi r l ey E. ' s conduct  
has not  been r ai sed i n t hi s cour t ,  and we wi l l  not  addr ess i t  
f ur t her .  

4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  

5 The st at ut es pr ovi de i n r el evant  par t :   

Wi s.  St at .  § 802. 10( 7) :   

Sanct i ons.  Vi ol at i ons of  a schedul i ng or  pr et r i al  
or der  ar e subj ect  t o ss.  802. 05,  804. 12 and 805. 03.  

Wi s.  St at .  § 804. 12( 2) ( a) :   

I f  a par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de or  
per mi t  di scover y .  .  .  t he cour t  i n whi ch t he act i on 



No.  2005AP2752   

 

7 
 

¶14 The ci r cui t  cour t  st at ed t hat  i t  woul d ent er t ai n a 

mot i on t o vacat e t he def aul t  i f  Shi r l ey E.  per sonal l y appear ed.   

The ci r cui t  cour t  schedul ed t he hear i ngs f or  t he f act - f i ndi ng 

and di sposi t i onal  phases of  t he t er mi nat i on of  par ent al  r i ght s  

pr ocedur e f or  Apr i l  1,  2005.   

¶15 At  t he Apr i l  1,  2005 pr oceedi ng Shi r l ey E. ' s  counsel  

appear ed i n per son,  but  Shi r l ey E.  di d not .   Shi r l ey E. ' s 

                                                                                                                                                             
i s  pendi ng may make such or der s i n r egar d t o t he 
f ai l ur e as ar e j ust ,  and among ot her s t he f ol l owi ng:  

 1.  An or der  t hat  t he mat t er s r egar di ng whi ch t he 
or der  was made or  any ot her  desi gnat ed f act s shal l  be 
t aken t o be est abl i shed f or  t he pur poses of  t he act i on 
i n accor dance wi t h t he c l ai m of  t he par t y obt ai ni ng 
t he or der ;   

2.  An or der  r ef usi ng t o al l ow t he di sobedi ent  par t y t o 
suppor t  or  oppose desi gnat ed c l ai ms or  def enses,  or  
pr ohi bi t i ng t he di sobedi ent  par t y f r om i nt r oduci ng 
desi gnat ed mat t er s i n evi dence;   

3.  An or der  st r i k i ng out  pl eadi ngs or  par t s  t her eof ,  
or  st ayi ng f ur t her  pr oceedi ngs unt i l  t he or der  i s 
obeyed,  or  di smi ssi ng t he act i on or  pr oceedi ng or  any 
par t  t her eof ,  or  r ender i ng a j udgment  by def aul t  
agai nst  t he di sobedi ent  par t y;   

4.  I n l i eu of  any of  t he f or egoi ng or der s or  i n 
addi t i on t her et o,  an or der  t r eat i ng as a cont empt  of  
cour t  t he f ai l ur e t o obey any or der s except  an or der  
t o submi t  t o a physi cal ,  ment al  or  vocat i onal  
exami nat i on.  

Wi s.  St at .  § 805. 03:   

For  f ai l ur e of  any .  .  .  par t y  t o compl y wi t h t he 
st at ut es gover ni ng pr ocedur e i n c i v i l  act i ons or  t o 
obey any or der  of  cour t ,  t he cour t  i n whi ch t he act i on 
i s pendi ng may make such or der s i n r egar d t o t he 
f ai l ur e as ar e j ust ,  i ncl udi ng but  not  l i mi t ed t o 
or der s aut hor i zed under  § 804. 12( 2) ( a) .  
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counsel  i nf or med t he ci r cui t  cour t  t hat  she had not  spoken wi t h 

Shi r l ey E.  because Shi r l ey E.  was wi t hout  t el ephone ser vi ce f or  

sever al  weeks.   Counsel  expl ai ned t hat  Shi r l ey E.  had ment i oned 

t hat  she had had t r oubl e t r avel i ng i n t he past  because of  l ack 

of  f unds.   The St at e r emar ked t hat  Shi r l ey E.  had an out st andi ng 

war r ant  i n Wi sconsi n f or  her  ar r est .   The ci r cui t  cour t  

announced t hat  i f  Shi r l ey E.  appear ed i n per son,  i t  woul d 

ent er t ai n a mot i on t o vacat e t he def aul t ;  ot her wi se,  t he def aul t  

woul d st and.   The mat t er  was t hen adj our ned unt i l  May 6,  2005.   

¶16 On May 6,  2005,  Shi r l ey E. ' s  counsel  appear ed i n 

per son,  but  Shi r l ey E.  di d not .  The ci r cui t  cour t  r ul ed t hat  

Shi r l ey E.  r emai ned i n def aul t .   The ci r cui t  cour t  and Shi r l ey 

E. ' s counsel  di scussed counsel ' s r ol e i n t he case,  wi t h counsel  

r equest i ng a f ur t her  r ol e i n t he pr oceedi ngs. 6  At  t he end of  t he 

hear i ng,  t he c i r cui t  cour t  i nf or med Shi r l ey E. ' s counsel  t hat  

counsel  was " r el i eved of  any f ur t her  dut i es i n t hi s case. " 7  The 

ci r cui t  cour t  st at ed t hat  i t  woul d ent er t ai n a mot i on t o vacat e 

                                                 
6 The cour t :  Ms.  Smi t h,  di d you have any f ur t her  r ol e? 

Ms.  Smi t h:  I ' d l i ke t o have a f ur t her  r ol e,  yes.   

The cour t :  Your  c l i ent  has been def aul t ed.   

Ms.  Smi t h:  I  know she has.   But  she' s act ual l y been i n 
cont act  wi t h me and I  suspect  t hat  she may be si t t i ng 
on t he st and at  some poi nt  t r y i ng t o expl ai n t o t he 
Cour t  why she di dn' t  make cour t  appear ances.   

The cour t :  Okay.   Wel l ,  wel l ,  l et ' s  go on.   

R. 45: 13.   

7 R. 45: 31.   
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t he def aul t  i f  Shi r l ey E.  communi cat ed wi t h her  counsel .   The 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng was r eschedul ed f or  

August  1,  2005.   

¶17 At  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng on 

August  1,  2005,  Shi r l ey E. ' s counsel  appear ed i n per son,  but  

Shi r l ey E.  di d not .   Mi l waukee Count y Ci r cui t  Cour t  Judge Denni s 

R.  Ci mpl  pr esi ded at  t hi s hear i ng.   The ci r cui t  cour t  expl ai ned 

t hat  at  t he May 6,  2005 hear i ng Judge Wal l  had r eaf f i r med 

Shi r l ey E. ' s def aul t  st at us and r el i eved her  counsel  of  any 

f ur t her  dut i es.   Al t hough Shi r l ey E. ' s counsel  i nf or med t he 

ci r cui t  cour t  dur i ng t he August  1 hear i ng t hat  she had si nce 

spoken wi t h her  c l i ent  and want ed t o r emai n t o r epr esent  her  

c l i ent ,  t he c i r cui t  cour t  once agai n r el i eved counsel  of  her  

dut i es and di smi ssed her  f r om t he cour t r oom. 8  

                                                 
8 The cour t :  Thi s mat t er  i s her e on a pet i t i on f or  
t er mi nat i on of  par ent al  r i ght s.  I n r evi ewi ng t he 
j udgment  r ol e,  i t  appear s on May 6t h Judge Wal l  
r eaf f i r med mom was i n def aul t  st at us and r el i eved Ms.  
Smi t h of  any f ur t her  dut y.   

[ The St at e] :  That ' s cor r ect ,  j udge.  

Ms.  Smi t h:  And,  Your  Honor ,  my r ecol l ect i on——maybe 
t hi s i s not  r ef l ect ed on t he docket ——i f  I  di d not  have 
any cont act  wi t h [ Shi r l ey E. ] ,  t hat  I  woul d be 
r el i eved of  my dut i es.   Gi ven t hi s i s a t er mi nat i on of  
par ent al  r i ght s case,  and I  have an obl i gat i on t o 
r emai n i n cont act  wi t h my cl i ent  because of  i nf ect i ve 
[ s i c]  assi st ance of  counsel ,  I  have had cont act  wi t h 
her  and di scussed wi t h her  t he r easons she was unabl e 
t o t r avel  f r om Mi chi gan t o Wi sconsi n f or  t he pur poses 
of  t hese pr oceedi ngs.   

The cour t :  But  she' s not  her e t oday.  
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¶18 The ci r cui t  cour t  t hen conduct ed hear i ngs on bot h 

phases of  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng wi t hout  

Shi r l ey E.  or  her  counsel  pr esent .   The St at e pr esent ed onl y one 

wi t ness,  t he most  r ecent  case manager  assi gned t o Tor r ance P. ,  

Jr .   Based on t he case manager ' s  t est i mony and t he pet i t i on,  t he 

c i r cui t  cour t  f ound t hat  Shi r l ey E.  had f ai l ed t o assume 

                                                                                                                                                             
[ The St at e] :  Judge,  she has not  appear ed i n per son on 
t hi s case at  al l .  

The cour t :  She' s not  her e t oday.  Ther e i s no mot i on t o 
vacat e t he def aul t .   I ' l l  have t o go wi t h Judge Wal l ' s  
r ul i ng of  May 6t h i n t hat ,  Ms.  Smi t h,  you' r e r el i eved 
of  any f ur t her  dut y.   You can l eave,  Ms.  Shel i a [ s i c]  
Smi t h.  

Ms.  Smi t h:  Cor r ect .  Your  Honor ,  agai n because I  t hi nk 
I  do have obl i gat i on t o st ay i n cont act  wi t h my 
cl i ent ,  whi ch I  have,  she l i ves i n st at e of  Mi chi gan,  
she was unempl oyed f or  a s i gni f i cant  per i od of  t i me,  
and because of  pover t y,  she was not  abl e t o t r avel  t o 
Wi sconsi n.  The St at e i s i ncor r ect  i n t hat  Ms.  [ E. ]  di d 
make an appear ance by t el ephone i n r ef er ence t o t hi s 
mat t er ,  and she has been i n cont act  wi t h me.   

[ The St at e] :  Judge—— 

The cour t :  No,  wai t .  Judge Wal l ' s  r ul ed.  I ' ve 
r ul ed.  .  .  .  We don' t  need any mor e ar gument .  

Ms.  Smi t h:  ——but  I  have t o make a r ecor d.  

The cour t :  I  know you' ve got  t o make an ar gument ,  
you' ve got  t o make a r ecor d.  You di d.  Now,  you can go.   

Ms.  Smi t h:  Gr eat .  

The cour t :  Gr eat .  

( Wher eupon,  Ms.  Smi t h exi t s t he cour t r oom. )  

R. 47: 3.  
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par ent al  r esponsi bi l i t y  under  Wi s.  St at .  § 48. 415( 6)  ( one of  t he 

gr ounds f or  t er mi nat i on of  par ent al  r i ght s)  and t hat  Tor r ance 

P. ,  Jr .  was i n cont i nui ng need of  pr ot ect i on or  ser vi ces under  

Wi s.  St at .  § 48. 415( 2)  ( anot her  gr ound f or  t er mi nat i on of  

par ent al  r i ght s) .   The ci r cui t  cour t  f ound Shi r l ey E.  " unf i t "  

under  § 48. 424( 4) .   The ci r cui t  cour t  t hen pr oceeded t o t he 

di sposi t i onal  phase and r ul ed t hat  i t  was i n Tor r ance P. ,  Jr . ' s  

best  i nt er est s t hat  Shi r l ey E. ' s par ent al  r i ght s be t er mi nat ed. 9  

See § 48. 426( 3)  and § 48. 427.    

¶19 On August  26,  2005,  Shi r l ey E.  appeal ed t he ci r cui t  

cour t ' s  or der .   She cl ai med she was depr i ved of  t he r i ght  t o 

counsel  and t hat  t her e was i nsuf f i c i ent  evi dence i n t he r ecor d 

t o suppor t  t he f i ndi ngs on t he t wo st at ut or y gr ounds f or  

t er mi nat i on of  par ent al  r i ght s.   

¶20 On Febr uar y 14,  2006,  t he cour t  of  appeal s vacat ed t he 

ci r cui t  cour t ' s  or der  t er mi nat i ng Shi r l ey E. ' s par ent al  r i ght s,  

concl udi ng t hat  Shi r l ey E.  was er r oneousl y depr i ved of  t he r i ght  

t o counsel .   The cour t  of  appeal s di d not  r each t he quest i on of  

t he suf f i c i ency of  t he evi dence.   Because we af f i r m t he deci s i on 

of  t he cour t  of  appeal s vacat i ng t he or der  of  t he c i r cui t  cour t ,  

                                                 
9 These hear i ngs al so i nvol ved a separ at e pet i t i on t o 

t er mi nat e t he par ent al  r i ght s of  t he bi ol ogi cal  f at her .   Li ke 
Shi r l ey E. ,  he f ai l ed t o appear  at  sever al  hear i ngs and a 
def aul t  was ent er ed agai nst  hi m.   Al t hough he successf ul l y moved 
t o vacat e t he def aul t  and was al l owed t o pr ovi de t est i mony 
t hr ough a deposi t i on,  t he c i r cui t  cour t  f ound hi m t o be unf i t  
and t er mi nat ed hi s par ent al  r i ght s.   The t er mi nat i on of  t he 
f at her ' s par ent al  r i ght s i s not  bef or e t he cour t  t oday and wi l l  
not  be addr essed f ur t her .  
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t hi s cour t  need not  addr ess t he suf f i c i ency of  t he evi dence 

i ssue ei t her .  

I I  

¶21 Thi s case pr esent s t he i ssue of  whet her  a c i r cui t  

cour t  may deny a par ent  i n a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng t he st at ut or y r i ght  t o counsel  when t he par ent  has 

appear ed i n t he pr oceedi ng but  f ai l ed t o per sonal l y at t end a 

hear i ng i n cont r avent i on of  a cour t  or der  and i s f ound i n 

def aul t  as a sanct i on f or  di sobeyi ng t he cour t  or der .   Thi s 

i ssue r ai ses a quest i on of  l aw whi ch t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  and t he cour t  of  appeal s,  but  

benef i t i ng f r om t hei r  anal yses.     

I I I  

¶22 Bef or e exami ni ng t he r i ght  t o counsel  i n a t er mi nat i on 

of  par ent al  r i ght s pr oceedi ng,  we br i ef l y di scuss t he nat ur e of  

a t er mi nat i on of  par ent al  r i ght s pr oceedi ng t o pl ace t he 

st at ut or y r i ght  t o counsel  i n pr oper  cont ext .  

¶23 Thi s cour t  has st at ed numer ous t i mes t hat  t er mi nat i on 

of  par ent al  r i ght s pr oceedi ngs " ' wor [ k]  a uni que ki nd of  

depr i vat i on. '  .  .  .  [ They]  i nvol ve t he awesome aut hor i t y of  t he 

St at e ' t o dest r oy per manent l y al l  l egal  r ecogni t i on of  t he 

par ent al  r el at i onshi p. ' " 10  A t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng i mpl i cat es a par ent ' s most  f undament al  r i ght s. 11  At  

                                                 
10 M. L. B.  v.  S. L. J. ,  519 U. S.  102,  127- 28 ( 1996)  ( quot ed 

sour ces omi t t ed) .  

11 Evel yn C. R. ,  246 Wi s.  2d 1,  ¶20.  
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st ake i s a par ent ' s " i nt er est  i n t he compani onshi p,  car e,  

cust ody,  and management  of  hi s or  her  chi l d.   Thi s cour t  has 

r ecogni zed t hat  .  .  .  t he i nt egr i t y of  t he f ami l y i s subj ect  t o 

const i t ut i onal  pr ot ect i on t hr ough t he due pr ocess cl ause of  t he 

st at e and f eder al  const i t ut i ons. " 12   

¶24 Ter mi nat i on of  par ent al  r i ght s pr oceedi ngs r equi r e 

hei ght ened l egal  saf eguar ds t o pr event  er r oneous deci s i ons. 13  

Thi s cour t  has consi st ent l y r ecogni zed t hat  " [ a]  par ent ' s r i ght  

t o t he cust ody and car e of  hi s or  her  chi l dr en i s an ext r emel y 

i mpor t ant  i nt er est  t hat  demands pr ot ect i on and f ai r ness. " 14   

¶25 The Wi sconsi n' s Chi l dr en' s Code,  Wi s.  St at .  ch.  48,  

set s f or t h a " panopl y of  subst ant i al  r i ght s and pr ocedur es t o 

assur e t hat  t he par ent al  r i ght s wi l l  not  be t er mi nat ed 

pr eci pi t ousl y,  ar bi t r ar i l y ,  or  capr i c i ousl y,  but  onl y af t er  a 

del i ber at i ve,  wel l  consi der ed,  f act - f i ndi ng pr ocess ut i l i z i ng 

al l  t he pr ot ect i ons af f or ded by t he st at ut es unl ess t her e i s a 

speci f i c ,  knowl edgeabl e,  and vol unt ar y wai ver . " 15   
                                                 

12 T. M. F.  v.  Chi l dr en' s Ser v.  Soc' y,  112 Wi s.  2d 180,  184,  
332 N. W. 2d 293 ( 1983) .  

13 Evel yn C. R. ,  Wi s.  2d 1,  ¶21.  

" The pr of ound consequences of  t er mi nat i on have necessi t at ed 
t he devel opment  of  det ai l ed st at ut or y r equi r ement s. "   Sheboygan 
Count y HHS v.  Jul i e A. B. ,  2002 WI  95,  ¶23,  255 Wi s.  2d 170,  648 
N. W. 2d 402.  

14 A. S.  v.  St at e,  168 Wi s.  2d 995,  1003,  485 N. W. 2d 52 
( 1992) .  

15 M. W.  v.  Monr oe Count y Dep' t  of  Human Ser vs. ,  116 
Wi s.  2d 432,  437,  342 N. W. 2d 410,  413- 14 ( 1984)  ( modi f i ed i n 
par t  on ot her  gr ounds by St even V.  v.  Kel l y H. ,  2004 WI  47,  271 
Wi s.  2d 1,  678 N. W. 2d 856) .  
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¶26 When a par ent ,  l i ke Shi r l ey E. ,  cont est s a pet i t i on 

f or  t er mi nat i on of  par ent al  r i ght s,  t he c i r cui t  cour t  must  

engage i n a t wo- st ep pr ocess t o det er mi ne whet her  t o t er mi nat e 

par ent al  r i ght s. 16    

¶27 The f i r st  st ep,  t he f act - f i ndi ng phase,  consi st s  of  an 

evi dent i ar y hear i ng t o det er mi ne whet her  adequat e gr ounds exi st  

f or  t he t er mi nat i on of  par ent al  r i ght s. 17  Ther e ar e el even 

st at ut or y gr ounds on whi ch a pet i t i on f or  t er mi nat i on can be 

based.   Wi s.  St at .  § 48. 415.   The pet i t i oner  must  demonst r at e by 

c l ear  and convi nci ng evi dence t he exi st ence of  t he al l eged 

gr ounds f or  t er mi nat i on. 18  I f  t he pet i t i oner  sat i sf act or i l y  

car r i es t he bur den of  per suasi on,  t he c i r cui t  cour t  " shal l  f i nd 

t he par ent  unf i t . "   Wi s.  St at .  § 48. 424( 4) .   Dur i ng t hi s phase,  

" t he par ent ' s r i ght s ar e par amount . " 19   

¶28 The second st ep,  t he di sposi t i onal  phase,  consi st s of  

anot her  evi dent i ar y hear i ng i n whi ch t he ci r cui t  cour t  

det er mi nes whet her  t er mi nat i on of  par ent al  r i ght s i s i n t he 

chi l d' s best  i nt er est s. 20  The chi l d' s i nt er est s ar e par amount  at  

t hi s st age of  t he pr oceedi ng,  but  t he par ent  has a r i ght  t o 

                                                 
16 Waukesha Count y Dep' t  of  Soc.  Ser vs.  v.  C. E. W. ,  124 

Wi s.  2d 47,  60,  368 N. W. 2d 47 ( 1985) .  

17 Wi s.  St at .  § 48. 424;  Evel yn C. R. ,  246 Wi s.  2d 1,  ¶22.  

18 I d.  

19 I d.  

20 C. E. W. ,  124 Wi s.  2d at  60.  
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pr esent  evi dence and be hear d. 21  I f  t he c i r cui t  cour t  f i nds 

dur i ng t hi s di sposi t i onal  phase t hat  t he evi dence does not  

war r ant  t he t er mi nat i on of  par ent al  r i ght s,  t he c i r cui t  cour t  

need not  t er mi nat e t he par ent ' s r i ght s.   Wi s.  St at .  

§§ 48. 424( 4) ,  48. 427( 2) .   

¶29 We t ur n next  t o t he st at ut or y r i ght  t o counsel  whi ch 

Shi r l ey E.  c l ai ms she was deni ed.  

I V 

¶30 One of  t he pr ocedur al  saf eguar ds t he l egi s l at ur e has 

af f or ded t o par ent s i n t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs i s t he r i ght  t o counsel .   The l egi s l at ur e pl aced 

gr eat  emphasi s on t he necessi t y of  counsel .   Wi sconsi n St at .  

§ 48. 23( 2)  pr ovi des t hat  any par ent  who appear s bef or e t he 

c i r cui t  cour t  i n an i nvol unt ar y  t er mi nat i on of  par ent al  r i ght s  

pr oceedi ng shal l  be r epr esent ed by counsel .   A par ent  aged 18 

year s or  ol der  ( and Shi r l ey E.  i s over  18 year s of  age)  can 

wai ve t he assi st ance of  counsel ,  but  onl y i f  t he c i r cui t  cour t  

f i nds t hat  t he wai ver  i s knowi ng and vol unt ar y.   Mi nor  par ent s 

cannot  wai ve t he r i ght  t o counsel .  

¶31 The r i ght  t o counsel  st at ut e,  Wi s.  St at .  § 48. 23( 2) ,  

st at es i n r el evant  par t :   

I f  a pr oceedi ng i nvol ves a cont est ed adopt i on or  t he 
i nvol unt ar y t er mi nat i on of  par ent al  r i ght s,  any par ent  
18 year s ol d or  ol der  who appear s bef or e t he cour t  
shal l  be r epr esent ed by counsel ;  but  t he par ent  may 

                                                 
21 Wi s.  St at .  § 48. 427( 1) - ( 1m) ;  Evel yn C. R. ,  246 Wi s.  2d 1,  

¶23.   
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wai ve counsel  pr ovi ded t he cour t  i s  sat i sf i ed such 
wai ver  i s knowi ngl y and vol unt ar i l y  made.  

¶32 Al t hough not  physi cal l y pr esent ,  Shi r l ey E.  " appear ed"  

i n t he pr oceedi ng by counsel . 22  Thus,  Wi s.  St at .  § 48. 23( 2)  

comes i nt o ef f ect .   

¶33 " Counsel , "  as def i ned by Wi s.  St at .  § 48. 23 ( 1g) ,  

" means an at t or ney act i ng as adver sar y counsel  who shal l  advance 

and pr ot ect  t he l egal  r i ght s of  t he par t y r epr esent ed .  .  .  . "   

The ci r cui t  cour t  may appoi nt  counsel  f or  any par t y unl ess t he 

par t y has or  wi shes t o r et ai n counsel  of  hi s or  her  own 

choosi ng. 23 

¶34 Shi r l ey E.  c l ai ms t hat  her  st at ut or y r i ght  t o counsel  

was vi ol at ed when t he ci r cui t  cour t  di smi ssed her  counsel  f r om 

t he August  1,  2005 pr oceedi ng,  pr event i ng t he at t or ney f r om 

r epr esent i ng t he t hen- absent  Shi r l ey E.  dur i ng bot h t he f act -

f i ndi ng and t he di sposi t i onal  phases of  t he t er mi nat i on of  

par ent al  r i ght s pr oceedi ng.  

 ¶35 Thi s case i s not  t he f i r st  t i me we have been asked t o 

exami ne t he st at ut or y r i ght  t o counsel  under  Wi sconsi n' s  

Chi l dr en' s Code,  chapt er  48.   Because " [ t ] he st at ut or y di r ect i on 

i s unequi vocal :  A par ent  has t he r i ght  t o r epr esent at i on i n 

cour t  unl ess t her e i s a wai ver , " 24 and because counsel  pl ays a 
                                                 

22 I d. ,  ¶17.  

23 Wi s.  St at .  § 48. 23( 4) , ( 5) .  

24 M. W. ,  116 Wi s.  2d at  441 ( t he cour t  has st at ed t hat  t he 
l egi s l at ur e,  i n enact i ng Chapt er  48,  " i nt ended t o be expansi ve 
i n i t s accor di ng of  l egal  r i ght s t o par ent s even as i t  was 
expansi ve i n pr ovi di ng t hat  chi l dr en and t hei r  r i ght s be f ul l y 
pr ot ect ed. " ) .  
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s i gni f i cant  r ol e i n pr ot ect i ng par ent s '  i nt er est s and ensur i ng a 

f ai r  pr ocess,  we have enumer at ed sever al  i nt er r el at ed pr i nci pl es 

r egar di ng t he r i ght  t o counsel  i n chapt er  48 pr oceedi ngs.   

¶36 One pr i nci pl e i s t hat  counsel  must  be pr esent  i n cour t  

and avai l abl e t o par t i c i pat e.   Mer e " engagement "  of  counsel ,  

t hat  i s ,  t he cont r act  t o r epr esent ,  wi t hout  counsel ' s at t endance 

at  t he pr oceedi ngs,  does not  f ul f i l l  t he st at ut or y r equi r ement  

t hat  a par ent  shal l  be r epr esent ed by counsel . 25   

¶37 A second pr i nci pl e i s t hat  counsel  has a " dut y t o 

pr ovi de hi s c l i ent  wi t h zeal ous,  compet ent  and i ndependent  

r epr esent at i on. " 26 

¶38 A t hi r d pr i nci pl e i s t hat  t he st at ut or y r i ght  t o 

counsel  i ncl udes t he r i ght  t o ef f ect i ve assi st ance of  counsel :   

" I t  i s  axi omat i c t hat  t he r i ght  t o be r epr esent ed by appoi nt ed 

counsel  i s  wor t hl ess unl ess t hat  r i ght  i ncl udes t he r i ght  t o 

ef f ect i ve counsel .   Repr esent at i on by counsel  means mor e t han 

j ust  havi ng a war m body wi t h ' J . D. '  cr edent i al s s i t t i ng next  t o 

you dur i ng t he pr oceedi ngs. " 27 

                                                                                                                                                             
" The l egi s l at ur e pl aced gr eat  emphasi s upon t he necessi t y 

of  counsel .   The l egi s l at i ve edi ct  i s  t hat ,  i n t er mi nat i on 
pr oceedi ngs,  ' any par ent .  .  .  shal l  be r epr esent ed by counsel . ' "   
I d.  at  437.  

25 I d.  at  438.  
 
26 E. H.  v.  Mi l waukee Count y,  151 Wi s.  2d 725,  737,  445 

N. W. 2d 729 ( Ct .  App.  1989) .  

27 A. S. ,  168 Wi s.  2d at  1003.  
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¶39 A f our t h pr i nci pl e i s t hat  t he c i r cui t  cour t  has a 

dut y " t o assur e t her e was r epr esent at i on i n cour t  unl ess t her e 

was a knowl edgeabl e and vol unt ar y wai ver . " 28 

¶40 The St at e,  however ,  now wi shes us t o i nt er pr et  t he 

st at ut or y r i ght  t o counsel  nar r owl y.   The St at e ar gues t hat  t he 

st at ut or y r i ght  t o counsel  i s  condi t i onal  upon a par t y ' s  

appear i ng i n per son at  t he pr oceedi ng and t hat  t he r i ght  t o 

counsel  i s  f or f ei t ed once t he ci r cui t  cour t  f i nds t he par ent  i n 

def aul t  as a sanct i on f or  di sobeyi ng a cour t  or der  t o appear  

per sonal l y.    

¶41 We do not  accept  t he St at e' s posi t i on f or  t hr ee 

r easons.   Fi r st ,  Wi s.  St at .  § 48. 23 does not  pr ovi de a r i ght  t o 

counsel  onl y t o par ent s who appear  i n per son.   Second,  case l aw 

cl ear l y bar s a c i r cui t  cour t  f r om f i ndi ng a par ent  i n def aul t  

bef or e t aki ng evi dence on t he gr ound al l eged f or  t he t er mi nat i on 

of  par ent al  r i ght s.   Accor di ngl y,  t he c i r cui t  cour t ’ s f i ndi ng of  

def aul t  i n t he pr esent  case was er r oneous,  and t he ci r cui t  cour t  

had no power  t o bar  t he par ent  or  par ent ' s counsel  f r om 

par t i c i pat i on at  t he f act - f i ndi ng st age.   Thi r d,  i n any event ,  

t he c i r cui t  cour t  er r ed i n bar r i ng counsel  f r om t he di sposi t i on 

phase.    

¶42 We wi l l  di scuss each of  t hese r easons i n t ur n.  

¶43 Fi r st ,  Wi s.  St at .  § 48. 23 does not  pr ovi de a r i ght  t o 

counsel  onl y t o par ent s who appear  i n per son.   Cont r ar y t o t he 

St at e' s ar gument ,  not hi ng i n § 48. 23 pr ovi des t hat  t he r i ght  t o 

                                                 
28 M. W. ,  116 Wi s.  2d at  438.  
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counsel  i s  condi t i onal  upon t he par ent ' s appear ance i n per son at  

a t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   The l egi s l at ur e 

i nt ended t o be expansi ve i n i t s accor di ng of  l egal  r i ght s t o 

par ent s. 29  The absence of  an expl i c i t  and unambi guous 

r equi r ement  i n § 48. 23 t hat  a par ent  appear  i n per son t o 

mai nt ai n a r i ght  t o counsel  means t hat  a par ent ' s r i ght  t o 

counsel  i s  not  cont i ngent  upon t he par ent ' s per sonal  at t endance 

at  t he pr oceedi ng.    

 ¶44 I f  t he l egi s l at ur e want ed t he r i ght  t o counsel  t o be 

cont i ngent  upon a par ent ' s appear ance i n per son,  i t  coul d have 

expr essl y st at ed so.   The l egi s l at ur e,  i n const r uct i ng chapt er  

48,  knew how t o r equi r e per sonal  at t endance at  a t er mi nat i on of  

par ent al  r i ght s  pr oceedi ng.   For  exampl e,  Wi s.  St at .  

§ 48. 41( 2) ( a)  al l ows a par ent  t o vol unt ar i l y  consent  t o a 

pet i t i on t o t er mi nat e par ent al  r i ght s,  but  onl y i f  " [ t ] he par ent  

appear s per sonal l y at  t he hear i ng and gi ves hi s or  her  consent  

t o t he t er mi nat i on of  hi s or  her  par ent al  r i ght s"  ( emphasi s 

added) .  

¶45 Fur t her mor e,  t he St at e' s posi t i on cont r adi ct s t he 

l egi s l at i ve di r ect i on t hat  t he Chi l dr en' s Code i s t o be 

l i ber al l y const r ued t o ef f ect  i t s  obj ect i ves.   Wi s.  St at .  

§ 48. 01( 2) .   An obj ect i ve of  j udi c i al  pr oceedi ngs i s t hat  

par t i es ar e assur ed f ai r  hear i ngs and t hat  t hei r  l egal  r i ght s 

ar e r ecogni zed and enf or ced.   Wi s.  St at .  § 48. 01( 1) ( a) .  

                                                 
29 I d.  at  441.  
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 ¶46 I n sum,  t he st at ut e di r ect s t he r i ght  t o counsel ,  and 

no st at ut or y pr ovi s i on depr i ves a par ent ' s counsel  f r om 

pr esent i ng evi dence and ar gui ng at  a t er mi nat i on of  par ent al  

r i ght s pr oceedi ng when t he par ent  has " appear ed"  but  has not  

appear ed i n per son.   

 ¶47 Second,  di smi ssi ng Shi r l ey E. ' s counsel  and r ef usi ng 

t o al l ow counsel  t o par t i c i pat e on behal f  of  Shi r l ey E.  at  t he 

f act - f i ndi ng st age of  t he t er mi nat i on of  par ent al  r i ght s  

pr oceedi ng cont r avenes Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  

¶17,  246 Wi s.  2d 1,  629 N. W. 2d 768.   

¶48 I n Evel yn C. R. ,  counsel  appear ed f or  t he mot her  at  a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   The ci r cui t  cour t  

never t hel ess ent er ed a def aul t  j udgment  agai nst  t he mot her  when 

t he mot her  f ai l ed t o appear  i n per son at  t he f act - f i ndi ng phase 

af t er  t he c i r cui t  cour t  had or der ed her  at t endance.   The ci r cui t  

cour t  ent er ed a def aul t  j udgment  wi t hout  f i r st  t aki ng evi dence 

suf f i c i ent  t o suppor t  t he al l eged gr ounds f or  t er mi nat i on.    

¶49 Thi s cour t  i n Evel yn C. R.  r ecogni zed t hat  Wi s.  St at .  

§ 806. 02( 5) ,  t he def aul t  j udgment  st at ut e,  di d not  cont r ol ,  

i nasmuch as t he mot her  had " appear ed"  by counsel . 30  The cour t  

st at ed t hat  a c i r cui t  cour t  coul d,  however ,  f i nd a par ent  i n 

def aul t  as a sanct i on f or  f ai l i ng t o obey a cour t  or der  t o 

appear .   The Evel yn C. R.  cour t  never t hel ess concl uded t hat  t he 

c i r cui t  cour t  coul d not  ent er  a def aul t  j udgment  wi t hout  hol di ng 

a f act - f i ndi ng hear i ng and f i ndi ng t he al l eged gr ounds f or  

                                                 
30 Evel yn C. R. ,  246 Wi s.  2d 1,  ¶17.  
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t er mi nat i on by c l ear  and convi nc i ng evi dence. 31  The l egi s l at i ve 

goal  of  secur i ng a f ai r  pr ocedur e i s not  ser ved unl ess a par ent  

i s gi ven t he oppor t uni t y t o be hear d i n a meani ngf ul  t i me and i n 

a meani ngf ul  manner . 32  The ci r cui t  cour t  has a dut y and 

obl i gat i on t o pr ot ect  t he par ent ' s r i ght  t o par t i c i pat e 

meani ngf ul l y i n a t er mi nat i on of  par ent al  r i ght s  pr oceedi ng. 33  

Thi s cour t  concl uded t hat  by ent er i ng a def aul t  j udgment  wi t hout  

f i r st  t aki ng evi dence t o suppor t  t he gr ounds f or  t er mi nat i on of  

par ent al  r i ght s,  " t he c i r cui t  cour t  [ i n Evel yn C. R. ]  f ai l ed t o 

compl y wi t h t he const i t ut i onal  and st at ut or y r equi r ement s f or  

t er mi nat i on of  par ent al  r i ght s. " 34     

¶50 I n t he pr esent  case,  as i n Evel yn C. R. ,  t he ci r cui t  

cour t  er r oneousl y f ound t he mot her  i n def aul t  bef or e t aki ng any 

evi dence on t he gr ounds al l eged f or  t er mi nat i on of  her  par ent al  

                                                 
31 I d. ,  ¶25:  

 Wher e,  as i n t he pr esent  case,  t he const i t ut i on and 
st at ut or y code r equi r e a showi ng of  pr oof  bef or e t he 
c i r cui t  cour t  can ent er  a par t i cul ar  j udgment  or  
or der ,  t he c i r cui t  cour t  cannot  ent er  t he j udgment  or  
or der  wi t hout  t he appr opr i at e showi ng.   To be sur e,  
t he c i r cui t  cour t  may,  as i t  di d her e,  det er mi ne t hat  
a par t y ' s act i on or  i nact i on pr ovi des adequat e cause 
f or  sanct i ons agai nst  t hat  par t y.   But  such cause does 
not  al l ow t he cour t  t o di spense wi t h any i ndependent  
const i t ut i onal  or  st at ut or y bur den of  pr oof  t hat  must  
be sat i sf i ed pr i or  t o ent er i ng a j udgment  or  or der .  

32 Br own Count y v.  Shannon R. ,  2005 WI  160,  ¶56,  286 
Wi s.  2d 278,  706 N. W. 2d 269.  

33 R. G.  v.  F. C. ,  152 Wi s.  2d 159,  167,  448 N. W. 2d 239 
( 1989) .  

34 Evel yn C. R. ,  246 Wi s.  2d 1,  ¶19.  
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r i ght s.   Because t he ci r cui t  cour t  shoul d not  have f ound Shi r l ey 

E.  i n def aul t  bef or e hear i ng evi dence i n t he f act - f i ndi ng phase,  

Shi r l ey E. ' s at t or ney shoul d not  have been bar r ed f r om 

par t i c i pat i ng.   Thus,  t he c i r cui t  cour t  v i ol at ed Shi r l ey E. ' s 

st at ut or y r i ght  t o counsel  i n t he f act - f i ndi ng phase.  

¶51 I n t he pr esent  case,  i n cont r ast  t o Evel yn C. R. ,  t he 

c i r cui t  cour t  hear d evi dence i n t he f act - f i ndi ng phase af t er  i t  

f ound t he mot her  i n def aul t  and di smi ssed t he mot her ' s counsel .   

But  t he c i r cui t  cour t  hear d onl y t he St at e' s evi dence,  havi ng 

er r oneousl y bar r ed Shi r l ey E.  by her  at t or ney f r om chal l engi ng 

t he St at e' s evi dence and pr esent i ng her  evi dence at  t he f act -

f i ndi ng phase.   As a r esul t  of  t he c i r cui t  cour t ' s  r ul i ng 

di smi ssi ng Shi r l ey E. ' s counsel ,  t he c i r cui t  cour t  pr ecl uded 

counsel  f r om par t i c i pat i ng on Shi r l ey E. ' s behal f .  

¶52 The Uni t ed St at es Supr eme Cour t  has commanded,  " When 

t he St at e moves t o dest r oy weakened f ami l i al  bonds,  i t  must  

pr ovi de t he par ent s wi t h f undament al l y f ai r  pr ocedur es. " 35  By 

depr i v i ng Shi r l ey E.  of  her  st at ut or y r i ght  t o be hear d t hr ough 

her  counsel  i n a meani ngf ul  t i me and i n a meani ngf ul  manner ,  t he 

c i r cui t  cour t  i n t he pr esent  case depr i ved Shi r l ey E.  of  f ai r  

pr ocedur es.   

 ¶53 Thi r d,  even i f  we wer e t o v i ew t he ci r cui t  cour t ' s  

f i ndi ng of  Shi r l ey E.  i n def aul t  as val i d,  Shi r l ey E.  coul d 

st i l l  appear  at  t he di sposi t i on phase i n per son or  by counsel .   

                                                 
35 Sant osky v.  Kr amer ,  455 U. S.  745,  753- 54 ( 1982) .  
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The ci r cui t  cour t  t hus er r ed i n di smi ssi ng Shi r l ey E. ' s counsel  

f r om t hi s hear i ng.    

 ¶54 Wi sconsi n St at .  § 48. 427( 1) ,  whi ch gover ns t he 

di sposi t i onal  phase of  a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng,  pr ovi des t hat  i n t he di sposi t i onal  phase,  " [ a] ny 

par t y may pr esent  evi dence r el evant  t o t he i ssue of  di sposi t i on,  

i ncl udi ng exper t  t est i mony,  and may make al t er nat i ve 

di sposi t i onal  r ecommendat i ons t o t he cour t . "   Thi s l anguage i s 

not  qual i f i ed and i t s di r ect i ve i s c l ear .   By st at ut e,  Shi r l ey 

E.  and her  counsel  had a r i ght  t o par t i c i pat e at  t he 

di sposi t i onal  phase. 36 

 ¶55 I n Evel yn C. R. ,  t he c i r cui t  cour t  per mi t t ed t he 

def aul t ed mot her  t o pr esent  evi dence dur i ng t he di sposi t i onal  

phase of  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   The 

ci r cui t  cour t  t ook t he mot her ' s t est i mony by phone and 

consi der ed i t  i n r ender i ng i t s di sposi t i on.   Thi s cour t ,  i n 

r evi ewi ng and af f i r mi ng t he ci r cui t  cour t ' s  act i ons i n Evel yn 

C. R. ,  r el i ed heavi l y on t he def aul t ed mot her ' s par t i c i pat i on i n 

t hi s l at er  di sposi t i onal  hear i ng.   We hel d t hat  t he c i r cui t  

cour t ' s  er r or  i n f i ndi ng her  i n def aul t  bef or e conduct i ng an 

evi dent i ar y hear i ng was har ml ess er r or  because t he ci r cui t  cour t  

di d hear  t he mot her  at  t he l at er  di sposi t i onal  phase and di d 

r eaf f i r m i t s f i ndi ng on t he gr ound f or  t er mi nat i on on t he basi s 

                                                 
36 The ci r cui t  cour t  had t he power  t o sanct i on Shi r l ey E.  

f or  f ai l i ng t o obey i t s or der  t o appear  but  t he sanct i on i mposed 
her e was i nappr opr i at e.  
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of  her  t est i mony. 37  Accor di ngl y,  al l owi ng Shi r l ey E.  or  Shi r l ey 

E. ' s counsel  t o par t i c i pat e i n t he di sposi t i onal  phase even 

af t er  a f i ndi ng of  def aul t  i s consi st ent  wi t h t hi s cour t ' s  

deci s i on i n Evel yn C. R.  

¶56 For  t hese r easons,  we hol d t hat  Shi r l ey E.  mai nt ai ned 

her  st at ut or y r i ght  t o counsel  t hr oughout  t hi s t er mi nat i on of  

par ent al  r i ght s pr oceedi ng,  even af t er  t he c i r cui t  cour t  f ound 

her  i n def aul t  f or  f ai l i ng t o obey t he ci r cui t  cour t  or der  t o 

per sonal l y at t end t he hear i ng.  

 ¶57 The St at e al so ar gues t hat  Shi r l ey E. ,  a par ent  over  

18 year s of  age,  has wai ved her  r i ght  t o counsel  by not  

appear i ng per sonal l y.   We can qui ckl y di smi ss t hi s ar gument .   

Wi sconsi n St at .  § 48. 23( 2)  expl i c i t l y  r equi r es t hat  any wai ver  

of  counsel  must  be knowi ng and vol unt ar y.   As we det er mi ned i n 

M. W.  v.  Monr oe Count y Depar t ment  of  Human Ser vi ces,  i t  i s  " t he 

dut y of  t he cour t  t o det er mi ne by car ef ul  quest i oni ng t hat  t he 

wai ver  of  counsel [  ] .  .  .  i s  knowl edgeabl e and vol unt ar y. " 38  The 

ci r cui t  cour t  conduct ed no such i nqui r y her e.  

¶58 We t ur n now t o consi der  t he i mpact  of  t he c i r cui t  

cour t ' s  er r or .  

                                                 
37 At  t he di sposi t i onal  phase i n Evel yn C. R. ,  t he mot her  

appear ed and t he ci r cui t  cour t  per mi t t ed her  t o speak.   The 
ci r cui t  cour t  consi der ed her  t est i mony and t hen r est at ed i t s  
f i ndi ng of  unf i t ness and r ul ed on t he di sposi t i on.   Thi s cour t  
concl uded t hat  because t he ci r cui t  cour t  had t aken and 
consi der ed evi dence suf f i c i ent  t o suppor t  i t s  f i ndi ng of  
abandonment ,  t he c i r cui t  cour t ' s  pr ocedur al  er r or  was har ml ess.   
Evel yn C. R. ,  246 Wi s.  2d 1,  ¶36.    

38 M. W. ,  116 Wi s.  2d at  439.  
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V 

¶59 A t er mi nat i on of  par ent al  r i ght s pr oceedi ng i s,  as we 

have st at ed pr evi ousl y,  not  t he or di nar y c i v i l  act i on.   At  st ake 

her e ar e f undament al  r i ght s.   Ter mi nat i on pr oceedi ngs depr i ve 

par ent s of  a s i gni f i cant  l i ber t y i nt er est  i n t hei r  chi l dr en. 39 

¶60 The st at ut or y r i ght  t o t he assi s t ance of  counsel  i n a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng i s,  accor di ng t o t he 

Wi sconsi n l egi s l at ur e,  essent i al  t o a f ai r  pr oceedi ng.    

¶61 I n cr i mi nal  cases,  i n whi ch counsel  i s  v i ewed as 

essent i al  t o f ai r  pr oceedi ngs,  when a l i t i gant  has been t ot al l y 

depr i ved of  t he pr esence and assi st ance of  an at t or ney dur i ng a 

cr i t i cal  st age i n t he pr oceedi ng,  r ever sal  i s  aut omat i c. 40  A 

har ml ess er r or  anal ysi s i s not  appl i ed i n a cr i mi nal  case 

because counsel  i s  cr i t i cal  t o a f ai r  t r i al  and no one can 

r el i abl y det er mi ne t he l evel  of  pr ej udi ce ar i s i ng f r om t he 

deni al  of  a r i ght  t o counsel .  

¶62 Cour t s have l ong r ecogni zed t hat  t he t ot al  depr i vat i on 

of  counsel  i n cr i mi nal  pr oceedi ngs i s a " st r uct ur al  er r or . " 41  A 

st r uct ur al  er r or  i s a def ect  t hat  upset s t he f r amewor k wi t hi n 

whi ch t r i al  pr oceeds;  i t  i s  not  mer el y an er r or  i n t he t r i al  

                                                 
39 Sant osky,  455 U. S.  at  759.  

40 Hol l oway v.  Ar kansas,  435 U. S.  475,  489 ( 1978) .  

41 Neder  v.  Uni t ed St at es,  527 U. S.  1,  8 ( 1999)  ( i nt er nal  
c i t at i ons omi t t ed) ;  St at e v.  Har vey,  2002 WI  93,  ¶37,  254 
Wi s.  2d 442,  647 N. W. 2d 189;  St at e v.  Gor don,  2003 WI  69,  ¶35,  
262 Wi s.  2d 380,  663 N. W. 2d 765.  
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pr ocess. 42  Consequent l y,  " [ s] uch er r or s .  .  .  ' necessar i l y  

r ender  a t r i al  f undament al l y unf ai r . ' " 43  I n ot her  wor ds,  

st r uct ur al  er r or s " ser i ousl y af f ect  t he f ai r ness,  i nt egr i t y or  

publ i c r eput at i on of  j udi c i al  pr oceedi ngs" 44 and ar e so 

f undament al  t hat  t hey ar e consi der ed per  se pr ej udi c i al . 45 

¶63 Depr i v i ng a par ent  of  t he st at ut or y r i ght  t o counsel  

i n a t er mi nat i on of  par ent al  r i ght s pr oceedi ng depr i ves t he 

par ent  of  a bas i c pr ot ect i on wi t hout  whi ch,  accor di ng t o our  

l egi s l at ur e,  a t er mi nat i on of  a par ent al  r i ght s pr oceedi ng 

cannot  r el i abl y ser ve i t s f unct i on.   The f ai r ness and i nt egr i t y 

of  t he j udi c i al  pr oceedi ng t hat  t he l egi s l at ur e has est abl i shed 

f or  t er mi nat i on pr oceedi ngs has been pl aced i n doubt  when t he 

st at ut or y r i ght  t o counsel  i s  deni ed a par ent .   Accor di ngl y,  t he 

deni al  of  t he st at ut or y r i ght  t o counsel  i n t he pr esent  case 

const i t ut es st r uct ur al  er r or .   

¶64 We t hus hol d t hat  i t  was pr ej udi c i al  er r or  per  se f or  

t he c i r cui t  cour t  t o di smi ss Shi r l ey E. ' s at t or ney f r om t he 

pr oceedi ngs and t o pr event  counsel  f r om par t i c i pat i ng i n t he 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   

¶65 For  t he f or egoi ng r easons,  we hol d t hat  t he c i r cui t  

cour t  er r ed i n f i ndi ng Shi r l ey E.  i n def aul t  bef or e conduct i ng 

                                                 
42 Neder ,  527 U. S.  at  8.  

43 I d.  ( quot ed sour ce omi t t ed) .  

44 I d.  ( quot i ng Johnson v.  Uni t ed St at es,  520 U. S.  461,  470 
( 1997) ) .  

45 Neder ,  527 U. S.  at  8.  
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an evi dent i ar y hear i ng t o det er mi ne whet her  t her e was cl ear  and 

convi nci ng evi dence t hat  t he gr ounds f or  t er mi nat i on exi st ed.   

Accor di ngl y,  t he c i r cui t  cour t  er r ed i n di smi ssi ng Shi r l ey E. ' s 

counsel  at  t he f act - f i ndi ng st age.   We f ur t her  hol d t hat  Shi r l ey 

E.  had a st at ut or y r i ght  t o counsel  at  t he di sposi t i onal  phase 

of  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng,  even when t he 

ci r cui t  cour t  f ound her  i n def aul t  as a sanct i on f or  her  f ai l ur e 

t o obey t he cour t  or der  t o appear  per sonal l y at  t he f act - f i ndi ng 

st age.   The ci r cui t  cour t ’ s er r or  i n denyi ng Shi r l ey E.  t he 

r i ght  t o counsel  i n bot h t he f act - f i ndi ng and di sposi t i onal  

phases of  t he t er mi nat i on of  par ent al  r i ght s  pr oceedi ng i s 

pr ej udi c i al  er r or .   The cause i s r emanded t o t he c i r cui t  cour t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶66 DAVI D T.  PROSSER,  J.    (concurring).  Ther e i s no 

di sput e about  t he i mpor t ance of  par ent al  r i ght s.   When t he st at e 

or  a pr i vat e i ndi v i dual  pet i t i ons t o t er mi nat e a par ent ' s 

i nt er est  i n her  chi l d,  t he cour t  must  f ol l ow pr oper  pr ocedur es 

so t hat  t he par ent ' s r i ght s ar e f ul l y  pr ot ect ed.  

¶67 At  t he same t i me,  however ,  ever y case i nvol v i ng a 

pr oposed t er mi nat i on of  par ent al  r i ght s af f ect s t he i nt er est s of  

at  l east  one ot her  per son——t he chi l d.   A r at i onal  l egal  syst em 

must  not  become so f i xat ed on a par ent ' s pr ocedur al  r i ght s t hat  

i t  f or get s t hat  a chi l d' s l i f e may be at  st ake.   I n cr i mi nal  

l aw,  we ar e f ami l i ar  wi t h Bl ackst one' s maxi m t hat  " I t  i s  bet t er  

t hat  t en gui l t y per sons escape t han one i nnocent  suf f er . "   I n 

t er mi nat i on cases,  we shoul d quest i on whet her  i t  i s  bet t er  t hat  

t en i nnocent  chi l dr en suf f er  t han t hat  one i r r esponsi bl e par ent  

f or f ei t  her  pr ocedur al  r i ght s.  

¶68 I  concede t hat  Shi r l ey E.  was not  accor ded her  f ul l  

pr ocedur al  r i ght s.   Her  at t or ney shoul d have been per mi t t ed t o 

par t i c i pat e i n t he di sposi t i on hear i ng because,  under  t he 

st at ut e,  any par t y may pr esent  evi dence r el evant  t o t he i ssue of  

di sposi t i on and make al t er nat i ve di sposi t i onal  r ecommendat i ons 

t o t he cour t .   Wi s.  St at .  § 48. 427( 1) .   The cour t  may r ecei ve 

t est i mony f r om di ver se wi t nesses,  and i t  shoul d wel come i nput  on 

t he best  i nt er est s of  t he chi l d.  

¶69 However ,  r equi r i ng t hat  Shi r l ey E. ' s at t or ney 

par t i c i pat e——f ul l y——i n a f act - f i ndi ng hear i ng on gr ounds f or  

unf i t ness pr esent s a di f f er ent  quest i on.   I n t hi s case,  t he 

c i r cui t  cour t  was conf r ont ed wi t h a mot her ' s pr ot r act ed 

i ndi f f er ence t o t he wel f ar e of  her  chi l d.   The r ecor d i s devoi d 
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of  evi dence t hat  t he mot her  made any r eal  ef f or t  t o pr eser ve t he 

compani onshi p,  car e,  cust ody,  or  management  of  her  chi l d,  and 

t he most  compel l i ng pr oof  of  t hi s i s her  consi st ent  f ai l ur e t o 

show up f or  hear i ngs.   I n t he absence of  any sensi bl e 

expl anat i on or  excuse f or  t he mot her ' s r epeat ed non- appear ance,  

t he c i r cui t  cour t  f ound def aul t .   The cour t  c l ear l y i ndi cat ed 

t hat  i t  woul d ent er t ai n a mot i on t o vacat e t he def aul t  i f  t he 

mot her  appear ed.   On t hese f act s,  t he c i r cui t  cour t  cannot  be 

sai d t o have unf ai r l y di sr egar ded t he mot her ' s i nt er est s.  

¶70 Hence,  t hi s cour t ' s  deci s i on t o pr ot ect  a par ent  who 

di d not  car e enough t o appear  and def end her sel f ,  ser i ousl y 

under cut s t he aut hor i t y of  c i r cui t  j udges t o enf or ce t hei r  

or der s.   I n r emandi ng t he case f or  new hear i ngs on bot h 

di sposi t i on and gr ounds,  t he cour t  i s  emphasi z i ng f or m over  

subst ance.   I  wr i t e separ at el y t o r ecor d my di ssat i sf act i on wi t h 

t he st at e of  t he l aw and wi t h t he r esul t  i n t hi s case.  

ANALYSI S 

¶71 I n 2001 t hi s cour t  hear d and deci ded Evel yn C. R.  v.  

Tyki l a S. ,  2001 WI  110,  246 Wi s.  2d 1,  629 N. W. 2d 768.   The case 

i s c i t ed as cont r ol l i ng aut hor i t y i n t he maj or i t y opi ni on,  and 

t hus i t  i nvi t es r eexami nat i on.  

¶72 I n Evel yn C. R. ,  a pat er nal  gr andmot her  sought  t o 

t er mi nat e t he bi ol ogi cal  mot her ' s r i ght s t o her  son.   The chi l d 

had l i ved wi t h t he gr andmot her  f or  v i r t ual l y hi s ent i r e l i f e;  

t he gr andmot her  had been appoi nt ed as hi s guar di an when t he boy 

was f i ve.   When t he boy was seven,  t he gr andmot her  f i l ed a 

pet i t i on t o t er mi nat e t he mot her ' s par ent al  r i ght s so t hat  she 

coul d adopt  t he chi l d.   I d. ,  ¶¶4,  5.  
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¶73 At  t he t i me of  t he pet i t i on,  t he mot her  ( Tyki l a)  had 

not  been i n cont act  wi t h her  son f or  f i ve year s.   The 

gr andmot her  al l eged t hat  t he mot her  had " abandoned"  t he chi l d,  

under  Wi s.  St at .  § 48. 415( 1) ( a) 3.  ( 1997- 98) .   The cour t  or der ed 

t he par t i es t o obt ai n counsel  and schedul ed a f act - f i ndi ng 

hear i ng bef or e a 12- per son j ur y.   I d. ,  ¶¶6,  7.  

¶74 The mot her  f ai l ed t o appear  at  t he hear i ng.   " The 

cour t  di d manage t o r each Tyki l a by phone,  but ,  i n l i ght  of  t he 

f act  t hat  t he j ur y woul d be r equi r ed t o det er mi ne whet her  Tyki l a 

had abandoned [ t he chi l d] ,  t he cour t  expr essed gr eat  

appr ehensi on about  hol di ng t he hear i ng wi t hout  Tyki l a' s physi cal  

pr esence. "   I d. ,  ¶8.  

¶75 The mot her ' s at t or ney obj ect ed t o goi ng f or war d i n t he 

absence of  t he mot her .   The cour t  of f er ed t o hol d a cour t  t r i al  

r at her  t han a j ur y t r i al ,  but  " Tyki l a r ef used t he cour t ' s  of f er s 

and i nsi st ed t hat  t he hear i ng be hel d bef or e a j ur y. "   I d. ,  ¶8.   

The gr andmot her  t hen moved f or  a def aul t  j udgment .   The cour t  

deni ed t hat  mot i on and r el eased t he j ur y but  i ssued a st er n or al  

and wr i t t en or der  t hat  Tyki l a must  appear  i n per son at  9: 00 a. m.  

on Apr i l  3,  2000,  and at  " al l  subsequent  pr oceedi ngs hel d i n 

t hi s case"  or  f ace a pot ent i al  def aul t  j udgment .   I d.  

¶76 On Apr i l  3 Tyki l a f ai l ed t o appear  as r equi r ed by t he 

or der .   The gr andmot her  moved f or  def aul t  j udgment ,  t he chi l d' s 

guar di an ad l i t em voi ced no obj ect i on,  and Tyki l a' s at t or ney 

st at ed:  " I  woul d obj ect  and wai ve ar gument . "   I d. ,  ¶9.   

Ther eaf t er ,  t he cour t  gr ant ed t he mot i on f or  def aul t  j udgment  

and f ound,  based on t he al l egat i ons i n t he pet i t i on,  t hat  t he 

mot her  had abandoned t he chi l d and was unf i t .   I d.  
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¶77 On appeal  her e,  t he i ssue pr esent ed was whet her  t he 

c i r cui t  cour t  er r ed i n ent er i ng a def aul t  j udgment  on t he i ssue 

of  abandonment  wi t hout  f i r st  t aki ng evi dence suf f i c i ent  t o 

suppor t  a f i ndi ng of  abandonment  by c l ear  and convi nci ng 

evi dence.   Thi s cour t  concl uded t hat  t he c i r cui t  cour t  er r ed.   

The cour t  st at ed:  

Tyki l a concedes t hat  t he c i r cui t  cour t  had t he 
aut hor i t y t o ent er  a def aul t  j udgment  agai nst  her  as a 
sanct i on f or  f ai l i ng t o compl y wi t h t he cour t  or der  
f or  per sonal  appear ance.   However ,  Tyki l a cont ends 
t hat  t hi s aut hor i t y di d not  r el i eve t he ci r cui t  cour t  
of  i t s  const i t ut i onal  and st at ut or y dut y t o f i nd by 
c l ear  and convi nci ng evi dence——pr i or  t o f i ndi ng her  t o 
be an unf i t  par ent ——t hat  she had abandoned [ t he 
chi l d] .  

I d. ,  ¶16.  

 ¶78 I n adopt i ng t hi s anal ysi s,  our  opi ni on embr aced an 

obvi ous i nconsi st ency.   On t he one hand,  t he opi ni on t r umpet s a 

cour t ' s  di scr et i on t o ent er  a def aul t  j udgment  as a sanct i on,  

st at i ng:   

[ A]  c i r cui t  cour t  has bot h i nher ent  aut hor i t y  and 
st at ut or y aut hor i t y under  Wi s.  St at .  §§ 802. 10( 7) ,  
804. 12( 2) ( a) ,  and 805. 03 t o sanct i on par t i es f or  
f ai l i ng t o obey cour t  or der s.   Pur suant  t o t hi s 
aut hor i t y,  a c i r cui t  cour t  may ent er  a def aul t  
j udgment  agai nst  a par t y t hat  f ai l s  t o compl y wi t h a 
cour t  or der .    

I d. ,  ¶17 ( c i t at i on omi t t ed) .   See Wi s.  St at .  §§ 802. 10( 7) ,  

804. 12( 2) ( a) ,  805. 03.  

¶79 On t he ot her  hand,  t he opi ni on concl udes t hat  a cour t  

s i mpl y has no di scr et i on t o ent er  a def aul t  j udgment  on gr ounds 

t o t er mi nat e par ent al  r i ght s " wi t hout  f i r st  t aki ng evi dence 

suf f i c i ent  t o suppor t  such a f i ndi ng. "   Evel yn C. R. ,  246 

Wi s.  2d 1,  ¶19.  
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¶80 I n shor t ,  t hi s cour t  made i t  cl ear  t hat  t he ci r cui t  

cour t  coul d not  ent er  a def aul t  j udgment  as a sanct i on wi t hout  a 

f act - f i ndi ng hear i ng as wel l  as c l ear  and convi nci ng evi dence t o 

suppor t  i t s  deci s i on.   I d. ,  ¶24.   The cour t  sai d:  

[ T] he ci r cui t  cour t  may .  .  .  det er mi ne t hat  a par t y ' s 
act i on or  i nact i on pr ovi des adequat e cause f or  
sanct i ons agai nst  t hat  par t y.   But  such cause does not  
al l ow t he cour t  t o di spense wi t h any i ndependent  
const i t ut i onal  or  st at ut or y bur den of  pr oof  t hat  must  
be sat i sf i ed pr i or  t o ent er i ng a j udgment  or  or der .  

I d. ,  ¶25.  

¶81 I n Evel yn C. R. ,  t he c i r cui t  cour t  t ook t est i mony on 

t he f i t ness of  t he par ent  at  a l at er  di sposi t i onal  hear i ng and 

made f i ndi ngs at  t hat  hear i ng t o suppor t  gr ounds f or  

t er mi nat i on.   Thus,  t he c i r cui t  cour t  cor r ect ed i t s al l eged 

er r or ,  and t hi s cour t  uphel d t he t er mi nat i on of  par ent al  r i ght s.   

Because we unani mousl y agr eed t o t he t er mi nat i on,  we f ai l ed t o 

conf r ont  t he i nconsi st ency i n an anal ysi s t hat  aut hor i zes a 

cour t  t o ent er  a def aul t  j udgment  but  onl y af t er  i t  hear s 

t est i mony and f i nds c l ear  and convi nci ng evi dence t o suppor t  t he 

j udgment .   The pr esent  case accent uat es t hi s i nconsi st ency.  

¶82 The r espondent  her e,  Shi r l ey E. ,  never  came t o cour t .   

On November  23,  2004,  t he St at e f i l ed a Pet i t i on f or  Ter mi nat i on 

of  Par ent al  Ri ght s.   Shi r l ey E.  acknowl edged r ecei pt  of  a 

cer t i f i ed mai l i ng conveyi ng t he pet i t i on and not i ce of  hear i ng.   

A l egal  not i ce of  hear i ng was al so publ i shed i n a Mi chi gan 

newspaper  on December  1,  2004.   Shi r l ey E.  di d not  appear  at  t he 

December  13 hear i ng or  at  subsequent  cour t  hear i ngs on Febr uar y 

14,  Mar ch 8,  Apr i l  1,  May 6,  and August  1,  2005.   The cour t  di d 

r each Shi r l ey E.  by t el ephone on Febr uar y 14 and st r ongl y 
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admoni shed her  t hat  " f ai l ur e t o per sonal l y appear  at  t he next  

schedul ed cour t  dat e and al l  subsequent  schedul ed cour t  dat es 

WI LL r esul t  i n a def aul t  f i ndi ng. "   Thus,  when Shi r l ey E.  f ai l ed 

t o appear  on Mar ch 8,  she vi ol at ed t he appear ance or der .   The 

cour t  sanct i oned Shi r l ey E.  by f i ndi ng her  i n def aul t .  

¶83 The gi st  of  t he maj or i t y opi ni on i s t o r eaf f i r m t he 

deci s i on i n Evel yn C. R.  t hat  a c i r cui t  cour t  has no i nher ent  or  

st at ut or y aut hor i t y t o ent er  a t r ue def aul t  j udgment  as a 

sanct i on i n a t er mi nat i on of  par ent al  r i ght s case.   I t  must  

al ways t ake evi dence t o suppor t  t he j udgment  and make f i ndi ngs 

on t he r equi s i t e bur den of  pr oof .   But  mor e i mpor t ant ,  t he 

deci s i on det er mi nes t hat  t he f ai l ur e of  a par ent  t o appear  i n 

per son may not  be sanct i oned t o l i mi t  t he r ol e of  t he par ent ' s  

at t or ney i n t he f act - f i ndi ng pr oceedi ngs.   The at t or ney may 

chal l enge t he st at e' s evi dence by mot i on,  obj ect i on,  or  cr oss-

exami nat i on,  or  pr esent  al t er nat i ve evi dence,  and even demand a 

j ur y t r i al . 1  A par ent ' s def i ance or  i ndi f f er ence,  as r ef l ect ed 

i n t he par ent ' s  consi st ent  non- appear ance i n cour t ,  does not  

wor k any f or f ei t ur e of  t he par ent ' s r i ght s.  

¶84 Thi s r egi men ef f ect i vel y deni es t he c i r cui t  cour t  

aut hor i t y t o sanct i on an uncooper at i ve par ent .   I t  may cr eat e an 

i ncent i ve i n some cases f or  t he par ent  not  t o appear .   I n my 

vi ew,  t hi s i s not  sat i sf act or y f or  t he chi l d,  t he pr ospect i ve 

adopt i ve par ent  or  par ent s,  t he c i r cui t  cour t ,  t he st at e,  or  t he 

                                                 
1 I t  i s  cur i ous t hat  t he cour t  ev i scer at es def aul t  j udgment s 

agai nst  par ent s who do not  compl y wi t h cour t  or der s t o appear ,  
but  val i dat es summar y j udgment s agai nst  par ent s who do appear  
and r equest  a j ur y t r i al .   See St even V.  v.  Kel l ey H. ,  2004 WI  
47,  271 Wi s.  2d 1,  678 N. W. 2d 856.  
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t axpayi ng publ i c.   For  t he sake of  t he af f ect ed chi l dr en,  we 

must  do bet t er .  

¶85 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  
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