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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  St at e of  

Wi sconsi n,  seeks r evi ew of  an unpubl i shed cour t  of  appeal s  

deci s i on r ever si ng a j udgment  convi ct i ng Rober t  Post  of  

oper at i ng a mot or  vehi c l e wi t h a pr ohi bi t ed al cohol  

concent r at i on,  as a f i f t h of f ense. 1 The St at e asser t s t hat  t he 

cour t  of  appeal s er r ed i n concl udi ng t hat  Post ' s devi at i ons 

wi t hi n one l ane of  t r avel ,  wi t h not hi ng mor e,  f ai l ed t o pr ovi de 

                                                 
1 See St at e v.  Post ,  No.  2005AP2778- CR,  unpubl i shed sl i p 

op. ,  ( Wi s.  Ct .  App.  Aug.  10,  2006) ( r ever si ng j udgment  of  c i r cui t  
cour t  f or  Sauk Count y,  Pat r i ck Taggar t ,  Judge) .  
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t he pol i ce of f i cer  wi t h t he r easonabl e suspi c i on t o j ust i f y an 

i nvest i gat i ve st op of  t he vehi c l e.  The St at e,  i n essence,  asks 

f or  a br i ght - l i ne r ul e t hat  r epeat ed weavi ng wi t hi n a s i ngl e 

l ane pr ovi des t he r easonabl e suspi c i on necessar y t o j ust i f y a 

t r af f i c  st op.  

¶2 We det er mi ne t hat  weavi ng wi t hi n a s i ngl e t r af f i c  l ane 

does not  al one gi ve r i se t o t he r easonabl e suspi c i on necessar y 

t o conduct  an i nvest i gat i ve st op of  a vehi c l e.  However ,  we al so 

det er mi ne t hat  under  t he t ot al i t y of  t he c i r cumst ances,  t he 

pol i ce of f i cer  di d have r easonabl e suspi c i on i n t hi s case,  and 

t hat  t he st op di d not  v i ol at e Post ' s const i t ut i onal  r i ght  t o be 

f r ee f r om unr easonabl e sear ches and sei zur es.  Accor di ngl y,  we 

r ever se t he cour t  of  appeal s.   

I  

¶3 I n Febr uar y 2004,  Sauk Pr ai r i e pol i ce ser geant  Josh 

Sher man,  who had si x year s of  exper i ence as a pol i ce of f i cer ,  

was on r out i ne pat r ol  on Wat er  St r eet  i n Sauk Ci t y.  The 

nor t hbound si de of  Wat er  St r eet  i s appr oxi mat el y 22- 24 f eet  wi de 

f r om t he yel l ow cent er  l i ne t o t he cur b.  I t  cont ai ns a t r af f i c  

l ane and par ki ng l ane.  Ther e i s no l i ne or  mar ki ng del i neat i ng 

t he t r af f i c  l ane f r om t he par ki ng l ane.  The par ki ng l ane i s 

bounded by t he cur b.   

¶4 Ser geant  Sher man t est i f i ed t hat  at  appr oxi mat el y 9: 30 

p. m. ,  he was t r avel i ng sout hbound on Wat er  St r eet  and obser ved 

t wo car s t r avel i ng nor t hbound.  The second vehi c l e,  a Chevr ol et  

Caval i er  dr i ven by Post ,  was " cant ed"  such t hat  i t  was dr i v i ng 

at  l east  par t i al l y  i n t he unmar ked par ki ng l ane.   
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¶5 Af t er  t he t wo car s passed,  Sher man t ur ned ar ound t o 

f ol l ow t hem.  He di d not  l ose si t e of  t he car s and caught  up t o 

t hem af t er  s i x  or  seven bl ocks.  Whi l e f ol l owi ng t he car s,  

Sher man obser ved Post ' s car  t r avel i ng i n a smoot h " S- t ype"  

pat t er n.  Sher man descr i bed t he movement  as " a smoot h mot i on 

t owar d t he r i ght  par t  of  t he par ki ng l ane and back t owar d t he 

cent er  l i ne. "  He st at ed t hat  Post ' s car  moved appr oxi mat el y t en 

f eet  f r om r i ght  t o l ef t  wi t hi n t he nor t hbound l ane,  comi ng 

wi t hi n 12 i nches of  t he cent er  l i ne and t o wi t hi n s i x t o ei ght  

f eet  of  t he cur b.  Post ' s car  r epeat ed t he S- pat t er n sever al  

t i mes over  t wo bl ocks.  The movement  was nei t her  er r at i c nor  

j er ky,  and t he car  di d not  come cl ose t o hi t t i ng any ot her  

vehi c l es or  t o hi t t i ng t he cur b at  t he edge of  t he par ki ng l ane.  

Sher man t est i f i ed t hat  t he manner  of  Post ' s dr i v i ng was a " c l ue 

t hat  he may be i nt oxi cat ed. "  

¶6 Af t er  bei ng f ol l owed by Sher man f or  t wo bl ocks,  bot h 

car s s i gnal ed and made a l ef t  t ur n ont o a cr oss st r eet .  The 

f i r st  car  t ur ned i nt o t he oncomi ng t r af f i c  l ane.  The second car ,  

dr i ven by Post ,  made a pr oper  t ur n.  Sher man act i vat ed hi s 

emer gency l i ght s and bot h car s pul l ed over .  

¶7 Rel y i ng on t hi s cour t ' s  deci s i on i n St at e v.  Wal dner ,  

206 Wi s.  2d 51,  556 N. W. 2d 681 ( 1996) ,  t he c i r cui t  cour t  

det er mi ned t hat  Sher man' s t est i mony of  " unusual  dr i v i ng"  and 

" dr i f t i ng even wi t hi n one' s own l ane"  pr ovi ded t he r easonabl e 

suspi c i on necessar y t o j ust i f y a t r af f i c  st op.  The cour t  of  

appeal s r ever sed,  concl udi ng t hat  s l i ght  devi at i ons wi t hi n a 
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s i ngl e t r avel  l ane do not  gi ve r i se t o a r easonabl e suspi c i on 

t hat  a dr i ver  i s i nt oxi cat ed.   

I I  

¶8 I n t hi s case we exami ne whet her  a t r af f i c  st op 

vi ol at ed Post ' s const i t ut i onal  r i ght s because i t  was not  based 

on r easonabl e suspi c i on.  The quest i on of  whet her  a t r af f i c  st op 

i s r easonabl e i s a quest i on of  const i t ut i onal  f act .  St at e v.  

Knapp,  2005 WI  127,  ¶19,  285 Wi s.  2d 86,  700 N. W. 2d 899.  A 

quest i on of  const i t ut i onal  f act  i s  a mi xed quest i on of  l aw and 

f act  t o whi ch we appl y a t wo- st ep st andar d of  r evi ew.  St at e v.  

Mar t wi ck,  2000 WI  5,  ¶16,  231 Wi s.  2d 801,  604 N. W. 2d 552.  We 

r evi ew t he ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  under  t he 

c l ear l y er r oneous st andar d,  and we r evi ew i ndependent l y t he 

appl i cat i on of  t hose f act s t o const i t ut i onal  pr i nci pl es.  I d. ;  

St at e v.  Payano- Roman,  2006 WI  47,  ¶16,  290 Wi s.  2d 380,  714 

N. W. 2d 548.  

I I I  

¶9 Thi s cour t  has never  addr essed t he quest i on of  whet her  

a vehi c l e' s weavi ng wi t hi n a s i ngl e l ane,  wi t hout  mor e,  pr ovi des 

t he r easonabl e suspi c i on necessar y t o j ust i f y an i nvest i gat or y 

st op of  t hat  vehi c l e.  We begi n our  anal ysi s of  t hi s quest i on by 

r evi ewi ng t he pr i nci pl es under l y i ng i nvest i gat or y st ops.  

¶10 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " [ t ] he r i ght  of  t he peopl e t o be secur e i n t hei r  

per sons .  .  .  agai nst  unr easonabl e sear ches and sei zur es,  shal l  

not  be v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon pr obabl e 
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cause .  .  .  . " 2 I n Ter r y v.  Ohi o,  t he U. S.  Supr eme Cour t  al l owed 

t hat ,  al t hough i nvest i gat i ve st ops ar e sei zur es wi t hi n t he 

meani ng of  t he Four t h Amendment ,  i n some ci r cumst ances pol i ce 

of f i cer s may conduct  such st ops even wher e t her e i s no pr obabl e 

cause t o make an ar r est .  392 U. S.  1,  22 ( 1968) .  Such a st op must  

be based on mor e t han an of f i cer ' s " i nchoat e and 

unpar t i cul ar i zed suspi c i on or  ' hunch. ' "  I d.  at  27.  Rat her ,  t he 

of f i cer  " must  be abl e t o poi nt  t o speci f i c  and ar t i cul abl e f act s 

whi ch,  t aken t oget her  wi t h r at i onal  i nf er ences f r om t hose f act s,  

r easonabl y war r ant "  t he i nt r usi on of  t he st op.  I d.  at  21.   

¶11 Thi s cour t  adopt ed t he Ter r y st andar d f or  

i nvest i gat i ve st ops i n St at e v.  Chamber s.  55 Wi s.  2d 289,  294,  

198 N. W. 2d 377 ( 1972) .  The Wi sconsi n l egi s l at ur e codi f i ed t he 

st andar d i n Wi s.  St at .  § 968. 24( 2005- 06) . 3 I n i nt er pr et i ng 

                                                 
2 The St at e f r ames t hi s quest i on i n t er ms of  bot h t he Four t h 

Amendment  and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 
Const i t ut i on,  whi ch st at es:  " The r i ght  of  t he peopl e t o be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause .  .  .  . "  Thi s cour t  
has i n l ar ge par t  i nt er pr et ed t he pr ot ect i ons agai nst  
unr easonabl e sear ches and sei zur es af f or ded by t he st at e and 
f eder al  const i t ut i ons coext ensi vel y.  See St at e v .  Knapp,  2005 WI  
127,  ¶59,  285 Wi s.  2d 86,  700 N. W. 2d 899;  St at e v.  Wi l l i ams,  
2001 WI  21,  ¶18,  241 Wi s.  2d 631,  623 N. W. 2d 106.  However ,  t he 
st at e pr ovi s i ons may pr ovi de gr eat er  pr ot ect i ons.  St at e v.  
Eason,  2001 WI  98,  ¶63,  n. 30,  n. 31,  245 Wi s. 2d 206,  629 N. W. 2d 
625;  see al so  Mi chi gan v.  Long,  463 U. S.  1032,  1041 ( 1983) ( " I t  
i s  f undament al  t hat  st at e cour t s be l ef t  f r ee and unf et t er ed by 
us i n i nt er pr et i ng t hei r  st at e const i t ut i ons. " ) .  

3 Wi s.  St at .  § 968. 24 pr ovi des:  

Tempor ar y quest i oni ng wi t hout  ar r est .  Af t er  havi ng 
i dent i f i ed hi msel f  or  her sel f  as a l aw enf or cement  
of f i cer ,  a l aw enf or cement  of f i cer  may st op a per son 
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§ 968. 24 we appl y Ter r y and cases f ol l owi ng Ter r y.  St at e v.  

Wi l l i amson,  113 Wi s.  2d 389,  399- 400,  335 N. W. 2d 814 ( 1983) .   

¶12 I nvest i gat i ve t r af f i c  st ops ar e subj ect  t o t he 

const i t ut i onal  r easonabl eness r equi r ement .  Whr en v.  Uni t ed 

St at es,  517 U. S.  806,  809- 10 ( 1996) ;  St at e v.  Rut zi nski ,  2001 WI  

22,  ¶14,  241 Wi s.  2d 729,  623 N. W. 2d 516.  The bur den of  

est abl i shi ng t hat  an i nvest i gat i ve st op i s r easonabl e f al l s  on 

t he st at e.  St at e v.  Tayl or ,  60 Wi s.  2d 506,  519,  210 N. W. 2d 873 

( 1973) .  

¶13 The det er mi nat i on of  r easonabl eness i s a common sense 

t est .  The cr uci al  quest i on i s whet her  t he f act s of  t he case 

woul d war r ant  a r easonabl e pol i ce of f i cer ,  i n l i ght  of  hi s or  

her  t r ai ni ng and exper i ence,  t o suspect  t hat  t he i ndi v i dual  has 

commi t t ed,  was commi t t i ng,  or  i s  about  t o commi t  a cr i me.  St at e 

v.  Ander son,  155 Wi s.  2d 77,  83- 84,  454 N. W. 2d 763 ( 1990) .  Thi s 

common sense appr oach bal ances t he i nt er est s of  t he St at e i n 

det ect i ng,  pr event i ng,  and i nvest i gat i ng cr i me and t he r i ght s of  

i ndi v i dual s t o be f r ee f r om unr easonabl e i nt r usi ons.  Wal dner ,  

206 Wi s.  2d at  56;  Rut zi nski ,  241 Wi s.  2d 729,  ¶15;  St at e v.  

                                                                                                                                                             
i n a publ i c pl ace f or  a r easonabl e per i od of  t i me when 
t he of f i cer  r easonabl y suspect s t hat  such a per son i s 
commi t t i ng,  i s  about  t o commi t  or  has commi t t ed a 
cr i me,  and may demand t he name and addr ess of  t he 
per son and an expl anat i on of  t he per son' s conduct .  
Such det ent i on and t empor ar y quest i oni ng shal l  be 
conduct ed i n t he v i c i ni t y of  wher e t he per son was 
st opped.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 
2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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Guzy,  139 Wi s.  2d 663,  679,  407 N. W. 2d 548 ( 1987) .  The 

r easonabl eness of  a st op i s det er mi ned based on t he t ot al i t y of  

t he f act s and ci r cumst ances.  St at e v.  Wi l l i ams,  2001 WI  21,  ¶22,  

241 Wi s.  2d 631,  623 N. W. 2d 106;  Guzy,  139 Wi s.  2d at  679.  

¶14 The St at e cont ends t hat  Ser geant  Sher man had 

r easonabl e suspi c i on t o st op Post .  I t  advocat es t he v i ew t hat  

r epeat ed weavi ng of  a mot or  vehi c l e wi t hi n a s i ngl e l ane ( absent  

an obvi ous i nnocent  expl anat i on)  pr ovi des t he r easonabl e 

suspi c i on t o make an i nvest i gat or y st op.  Whi l e we agr ee t hat  t he 

f act s of  t he case gi ve r i se t o a r easonabl e suspi c i on t hat  Post  

was dr i v i ng whi l e i nt oxi cat ed and t hat  t he i nvest i gat i ve st op 

was r easonabl e,  we r ej ect  t he br i ght - l i ne r ul e t hat  r epeat ed 

weavi ng wi t hi n a s i ngl e l ane al one gi ves r i se t o r easonabl e 

suspi c i on.  Rat her ,  our  det er mi nat i on i s based on t he t ot al i t y of  

t he c i r cumst ances,  i n accor d wi t h Wi sconsi n j ur i spr udence.   

¶15 I n Wal dner ,  t hi s cour t  addr essed t he i ssue of  

i nvest i gat i ve st ops based on r easonabl e suspi c i on t hat  a per son 

i s dr i v i ng whi l e i nt oxi cat ed.  Ther e,  a pol i ce of f i cer  obser ved 

t he def endant ' s car  t r avel i ng at  a s l ow speed.  The car  st opped 

at  an i nt er sect i on t hat  had no st op si gn or  t r af f i c  l i ght ,  

t ur ned ont o a cr oss- st r eet ,  and accel er at ed " at  a hi gh r at e of  

speed"  ( t hough not  exceedi ng t he speed l i mi t ) .  206 Wi s.  2d at  

53.  The of f i cer  t hen obser ved t he car  pul l  i nt o a l egal  par ki ng 

space,  wher e t he def endant  opened t he car  door  and pour ed what  

appear ed t o be " a mi xt ur e of  l i qui d and i ce"  f r om a pl ast i c 

gl ass ont o t he r oadway.  I d.  When t he of f i cer  pul l ed near  t he 

def endant  and i dent i f i ed hi msel f ,  t he def endant  began t o wal k 
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away,  at  whi ch poi nt  t he of f i cer  made an i nvest i gat i ve st op of  

t he def endant .  I d.  at  53- 54.   

¶16 The def endant  i n Wal dner  ar gued t hat  t he st op was 

unr easonabl e on t he gr ound t hat  i t  was based upon t he of f i cer ' s 

i nchoat e hunch,  and not  on a r easonabl e suspi c i on.  Thi s cour t  

det er mi ned t hat  t he sear ch was based on a r easonabl e suspi c i on.  

I t  not ed t hat  t he st op was based on a number  of  speci f i c ,  

ar t i cul abl e f act s,  i ncl udi ng t he car ' s var yi ng speeds and 

st oppi ng at  an i nt er sect i on wi t hout  a st opl i ght  or  s i gn,  and t he 

dr i ver ' s pour i ng out  a cup of  l i qui d and i ce.  The cour t  

r ecogni zed t hat  each of  t hese f act s al one woul d be i nsuf f i c i ent  

t o pr ovi de r easonabl e suspi c i on.  However ,  i t  expl ai ned t hat  

cumul at i vel y t hey wer e suf f i c i ent  t o suppor t  an i nf er ence t hat  

t he dr i ver  was i nt oxi cat ed:   

Any one of  t hese f act s,  st andi ng al one,  mi ght  wel l  be 
i nsuf f i c i ent .  But  t hat  i s  not  t he t est  we appl y.  We 
l ook t o t he t ot al i t y of  t he f act s t aken t oget her .  The 
bui l di ng bl ocks of  f act  accumul at e.  And as t hey 
accumul at e,  r easonabl e i nf er ences about  t he cumul at i ve 
ef f ect  can be dr awn.  I n essence,  a poi nt  i s  r eached 
wher e t he sum of  t he whol e i s gr eat er  t han t he sum of  
i t s i ndi v i dual  par t s.  That  i s what  we have her e.  

I d.  at  58.  

¶17 Thus,  t he cour t ' s  det er mi nat i on was based on t he 

t ot al i t y of  c i r cumst ances r at her  t han on any par t i cul ar  f act .  

Consi der ed as a whol e t hey const i t ut ed r easonabl e suspi c i on.  I d.  

at  60- 61.  

¶18 The St at e' s v i ew t hat  r epeat ed weavi ng wi t hi n a s i ngl e 

l ane al one gi ves an exper i enced pol i ce of f i cer  r easonabl e 
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suspi c i on t o make an i nvest i gat or y st op t her ef or e conf l i c t s wi t h 

t he appr oach ar t i cul at ed i n Wal dner .  The St at e asks f or  a 

br i ght - l i ne r ul e,  wher e t hi s cour t  has consi st ent l y mai nt ai ned 

t hat  t he det er mi nat i on of  r easonabl e suspi c i on i s based upon t he 

t ot al i t y of  t he c i r cumst ances.  St at e v.  Kyl es,  2004 WI  15,  ¶49,  

269 Wi s.  2d 1,  675 N. W. 2d 449;  Wi l l i ams,  241 Wi s.  2d 631,  ¶22;  

St at e v.  Ri char dson,  156 Wi s.  2d 128,  139- 40,  456 N. W. 2d 830 

( 1990) ;  Guzy,  139 Wi s.  2d at  679;  see al so Al abama v.  Whi t e,  496 

U. S.  325,  330 ( 1990) ( adopt i ng a t ot al i t y of  c i r cumst ances t est  

f or  det er mi ni ng r easonabl e suspi c i on based on anonymous t i ps) .   

¶19 Fur t her ,  t he St at e' s pr of f er ed br i ght - l i ne r ul e i s 

pr obl emat i c because movement s t hat  may be char act er i zed as 

" r epeat ed weavi ng wi t hi n a s i ngl e l ane"  may,  under  t he t ot al i t y  

of  t he c i r cumst ances,  f ai l  t o gi ve r i se t o r easonabl e suspi c i on.  

Thi s may be t he case,  f or  exampl e,  wher e t he " weavi ng"  i s 

mi ni mal  or  happens ver y f ew t i mes over  a gr eat  di st ance. 4 Cour t s 

i n a number  of  ot her  j ur i sdi ct i ons have concl uded t hat  weavi ng 

wi t hi n a s i ngl e l ane can be i nsi gni f i cant  enough t hat  i t  does 

not  gi ve r i se t o r easonabl e suspi c i on. 5 I n such cases,  weavi ng 
                                                 

4 Thi s i s,  i n ef f ect ,  t he r ul e ar t i cul at ed by t he cour t  of  
appeal s.  Post ,  unpubl i shed sl i p op. ,  ¶4.  As we not e bel ow,  
however ,  t he concl usi on t hat  Post ' s devi at i ons wer e " s l i ght "  i s  
not  i n accor d wi t h t he c i r cui t  cour t ' s  r endi t i on of  t he f act s.  

5 War r i ck v.  Comm' r  of  Pub.  Saf et y,  374 N. W. 2d 585,  585- 86 
( Mi nn.  Ct .  App.  1985) ( " subt l e"  weavi ng wi t hi n l ane i nsuf f i c i ent  
t o suppor t  r easonabl e suspi c i on) ;  Sal t er  v.  Nor t h Dakot a Dept .  
of  Tr ansp. ,  505 N. W. 2d 111,  112- 113 ( N. D.  1993) ( weavi ng 
descr i bed as " s l i ght  movement  back and f or t h"  i nsuf f i c i ent  t o 
suppor t  r easonabl e suspi c i on) ;  St at e v.  Bi net t e,  33 S. W. 3d 215,  
220 ( Tenn.  2000) ( mul t i pl e l at er al  movement s whi ch wer e " not  
pr onounced"  i nsuf f i c i ent  t o suppor t  r easonabl e suspi c i on) .   
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wi t hi n a s i ngl e l ane woul d not  al one war r ant  a r easonabl e pol i ce 

of f i cer  t o suspect  t hat  t he i ndi v i dual  has commi t t ed,  was 

commi t t i ng,  or  i s  about  t o commi t  a cr i me.   

¶20 I n addi t i on,  t he r ul e t hat  weavi ng wi t hi n a s i ngl e 

l ane may al one gi ve r i se t o r easonabl e suspi c i on f ai l s t o st r i ke 

t he appr opr i at e bal ance bet ween t he St at e' s i nt er est  i n 

det ect i ng,  pr event i ng,  and i nvest i gat i ng cr i me wi t h t he 

i ndi v i dual ' s i nt er est  i n bei ng f r ee f r om unr easonabl e 

i nt r usi ons.  " [ R] epeat ed weavi ng wi t hi n a s i ngl e l ane"  i s a 

mal l eabl e enough st andar d t hat  i t  can be i nt er pr et ed t o cover  

much i nnocent  conduct .   I n U. S.  v.  Lyons,  a pol i ce of f i cer  made 

an i nvest i gat or y st op af t er  havi ng seen t he def endant ' s vehi c l e 

weave t hr ee t o f our  t i mes wi t hi n a s i ngl e l ane.  7 F. 3d 973,  974 

( 10t h Ci r .  1993) .  The cour t  r ecogni zed " t he uni ver sal i t y of  

dr i ver s '  ' weavi ng'  i n t hei r  l anes. "  I d.  at  976.  I t  t her ef or e 

caut i oned t hat  al l owi ng weavi ng t o j ust i f y a vehi c l e st op may 

subj ect  many i nnocent  peopl e t o an i nvest i gat i on.  " I ndeed,  i f  

f ai l ur e t o f ol l ow a per f ect  vect or  down t he hi ghway or  keepi ng 

one' s eyes on t he r oad wer e suf f i c i ent  r easons t o suspect  a 

per son of  dr i v i ng whi l e i mpai r ed,  a subst ant i al  por t i on of  t he 

publ i c woul d be subj ect  each day t o an i nvasi on of  t hei r  

pr i vacy. "  I d. ;  Uni t ed St at es v.  Col i n,  314 F. 3d 439,  446 ( 9t h 

Ci r .  2002) .   

¶21 Because t he st andar d pr of f er ed by t he St at e can be 

i nt er pr et ed t o cover  conduct  t hat  many i nnocent  dr i ver s commi t ,  

i t  may subj ect  a subst ant i al  por t i on of  t he publ i c t o i nvasi ons 

of  t hei r  pr i vacy.  I t  i s  i n ef f ect  no st andar d at  al l .  Adopt i ng 
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i t  her e woul d al l ow essent i al l y  unf et t er ed di scr et i on and per mi t  

t he ar bi t r ar y i nvasi ons of  pr i vacy by gover nment  of f i c i al s 

addr essed by t he Four t h Amendment  and Ar t i c l e I ,  Sect i on 11.  

Del awar e v.  Pr ouse,  440 U. S.  648,  661 ( 1979) ;  Br own v.  Texas,  

443 U. S.  47,  52 ( 1979) ;  St at e v.  Sykes,  2005 WI  48,  ¶13,  279 

Wi s.  2d 742,  695 N. W. 2d 277;  Wal dner ,  206 Wi s.  2d at  57;  Guzy,  

139 Wi s.  2d at  672. 6 

¶22 Li ke t he St at e,  Post  of f er s  a br i ght - l i ne r ul e f or  

det er mi ni ng r easonabl e suspi c i on.  He ar gues t hat  movement s 

wi t hi n a l ane can gi ve r i se t o t he r easonabl e suspi c i on 

                                                 
6 The St at e cont ends t hat  " t he i ndi v i dual  pr i vacy i nt er est  

i mpl i cat ed i n a t r af f i c  st op f or  possi bl e dr unk dr i v i ng pal es by 
compar i son"  t o t he i nt er est  i n pr event i ng dr unk dr i v i ng,  c i t i ng 
t he case of  Mi chi gan Dept .  of  St at e Pol i ce v.  Si t z.  496 U. S.  
444,  451- 55 ( 1990) .  Si t z i s i napt  i n t hi s cont ext .  That  case 
i nvol ved vehi c l e st ops at  sobr i et y check- poi nt s wher e ever y 
passi ng car  was br i ef l y det ai ned whi l e t he dr i ver s wer e checked 
f or  s i gns of  i nt oxi cat i on.  I d.  at  447.  Because ever y car  was 
st opped,  t her e was no i ndi v i dual i zed suspi c i on.  However ,  t he 
of f i cer s i n Si t z wer e not  i n t he posi t i on of  exer ci s i ng 
di scr et i on i n det er mi ni ng whi ch vehi c l es t hey det ai ned f or  
i ni t i al  exami nat i on.  Thi s cont r ast s wi t h s i t uat i ons l i ke t he one 
i n t he pr esent  case,  wher e pat r ol  of f i cer s  must  exer ci se 
di scr et i on.  

We ar e al so skept i cal  of  t he St at e' s i nt er pr et at i on of  t he 
Supr eme Cour t ' s  assessment  of  t he magni t ude of  i nvest i gat or y 
st ops f or  dr unk dr i v i ng.  Rel y i ng on Si t z,  t he St at e asser t s t hat  
an i nvest i gat or y t r af f i c  st op " i s a mi ni mal  i nt r usi on on 
i ndi v i dual  pr i vacy. "  The St at e compar es t he i nt r usi on of  t he 
st op i n t he pr esent  case t o t he magni t ude of  t he check- poi nt  
st ops i n Si t z.  However ,  t he Si t z cour t  det er mi ned t hat  t he 
i nt r usi ons of  check- poi nt  st ops wer e mi ni mal  i n cont r ast  t o 
r ovi ng pat r ol  t ype st ops of  t he sor t  at  i ssue her e.  496 U. S.  at  
453.  The St at e' s c l ai m t hat  Si t z suppor t s t he v i ew t hat  r ovi ng 
pat r ol  st ops ar e mi ni mal l y i nt r usi ve appear s t o t ur n t hat  case 
on i t s head.   
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necessar y t o j ust i f y an i nvest i gat i ve st op onl y wher e t he 

movement s ar e er r at i c,  unsaf e,  or  i l l egal . 7 We r ej ect  t hi s 

br i ght - l i ne r ul e as wel l .  

¶23 Post ' s c l ai m t hat  l at er al  movement s must  be er r at i c,  

unsaf e,  or  i l l egal  i n or der  t o gener at e r easonabl e suspi c i on i s  

bel i ed by our  deci s i on i n Wal dner .  I n t hat  case,  t he def endant  

dr ove sl owl y,  paused at  an i nt er sect i on wi t hout  a st opl i ght  or  

s i gn,  accel er at ed qui ckl y,  and pour ed l i qui d and i ce f r om a cup.  

206 Wi s.  2d at  53.  The Wal dner  cour t  based i t s concl usi on t hat  

t her e was r easonabl e suspi c i on on t he t ot al i t y of  t he 

c i r cumst ances,  not  on an i nt er medi at e det er mi nat i on t hat  t he 

def endant ' s dr i v i ng was er r at i c or  unsaf e.  Mor eover ,  even i f  one 

wer e t o i nt er pr et  t he dr i v i ng i n Wal dner  as er r at i c or  unsaf e,  

t her e i s no r eason t o concl ude t hat  t hose act i ons wer e any mor e 

er r at i c or  unsaf e t han Post ' s weavi ng i n t he pr esent  case.  

¶24 Fur t her ,  i t  i s  c l ear  t hat  dr i v i ng need not  be i l l egal  

i n or der  t o gi ve r i se t o r easonabl e suspi c i on.  As t he Wal dner  

cour t  obser ved,  r equi r i ng r easonabl e suspi c i on t o be based upon 

an obser vat i on of  unl awf ul  conduct  woul d al l ow i nvest i gat or y 

st ops onl y when t her e was pr obabl e cause t o make an ar r est .  I d.  

                                                 
7 Post  al so cont ends t hat  hi s  vehi c l e' s movement  was 

" dr i f t i ng"  r at her  t han " weavi ng, "  and t hat  " weavi ng"  i s 
char act er i zed by bei ng er r at i c.  Because hi s vehi c l e' s " dr i f t i ng"  
was nei t her  er r at i c nor  unsaf e,  he ar gues t hat  i t  cannot  gi ve 
r i se t o r easonabl e suspi c i on.  We do not  see anyt hi ng t o be 
gai ned by di st i ngui shi ng or  par si ng " weavi ng"  f r om " dr i f t i ng. "  
What  mat t er s her e i s whet her  t he vehi c l e' s movement s,  consi der ed 
wi t h t he t ot al i t y of  t he c i r cumst ances,  gi ve r i se t o a 
r easonabl e suspi c i on t hat  Post  was dr i v i ng whi l e i nt oxi cat ed.  
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at  59.  Such a r equi r ement  woul d r un count er  t o t he l aw set  f or t h 

i n Ter r y,  wher e an of f i cer ' s i nvest i gat i ve st op was based on 

act i v i t y t hat  st andi ng al one f el l  shor t  of  t he pr obabl e cause 

necessar y t o make an ar r est .  Wal dner ,  206 Wi s.  2d at  59 ( c i t i ng 

St at e v.  Jackson,  147 Wi s.  2d 824,  835,  434 N. W. 2d 386 ( 1989) ) ;  

see Ter r y,  392 U. S.  at  22- 23.  We t her ef or e det er mi ne t hat  a 

dr i ver ' s act i ons need not  be er r at i c,  unsaf e,  or  i l l egal  t o gi ve 

r i se t o r easonabl e suspi c i on.  

¶25 Cases f r om ot her  j ur i sdi ct i ons suppor t  our  v i ew t hat  

r easonabl e suspi c i on does not  r equi r e er r at i c,  unsaf e,  or  

i l l egal  dr i v i ng,  as Post  mai nt ai ns.  They al so suppor t  our  v i ew 

t hat  r easonabl e suspi c i on does not  f ol l ow aut omat i cal l y f r om 

r epeat ed weavi ng wi t hi n a s i ngl e l ane,  as t he St at e advocat es.  

Cer t ai nl y cour t s i n ot her  j ur i sdi ct i ons have f ound r easonabl e 

suspi c i on wher e vehi c l es weave er r at i cal l y. 8 However ,  cour t s al so 

poi nt  t o ot her  f act or s,  such as pr onounced or  pr ol onged weavi ng9 

                                                 
8 Peopl e v.  Gr eco,  783 N. E. 2d 201,  206 ( I l l .  App.  Ct .  2003) ;  

St at e v.  Dor endor f ,  359 N. W. 2d 115,  117 ( N. D.  1984) ( " er r at i c"  
weavi ng suf f i c i ent  t o j ust i f y i nvest i gat i ve st op) ;  Neal  v.  
Commonweal t h,  498 S. E. 2d 422,  423 ( Va.  Ct .  App.  1998) ( " er r at i c  
dr i v i ng"  suf f i c i ent  t o j ust i f y i nvest i gat i ve st op) .   

9 Peopl e v.  Per ez,  221 Cal .  Rpt r .  776,  776 ( Cal .  App.  Dep' t  
Super .  Ct .  1977) ( " pr onounced weavi ng"  over  t hr ee- quar t er s of  a 
mi l e suf f i c i ent  f or  r easonabl e suspi c i on) ;  Rober t s v.  St at e,  732 
So. 2d 1127,  1128 ( Fl a.  Di st .  Ct .  App.  1999) ( " s i gni f i cant "  s i de-
t o- si de weavi ng suf f i c i ent  f or  r easonabl e suspi c i on) ;  St at e v.  
Thomt e,  413 N. W. 2d 916,  917 ( Neb.  1987) ( " shar p"  weave f ol l owed 
by anot her  weave suf f i c i ent  f or  r easonabl e suspi c i on) ;  St at e v.  
Bai l ey,  624 P. 2d 663,  664 ( Or .  Ct .  App.  1981) ( cont i nuous weavi ng 
t hat  t ook pl ace over  " subst ant i al  di st ance"  suf f i c i ent  t o 
j ust i f y i nvest i gat i ve st op) .  
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or  ot her  suspi c i ous aspect s of  dr i v i ng, 10 as suppor t i ng a f i ndi ng 

of  r easonabl e suspi c i on.  

¶26 Thus,  we adopt  nei t her  t he br i ght - l i ne r ul e pr of f er ed 

by t he St at e t hat  weavi ng wi t hi n a s i ngl e l ane may al one gi ve 

r i se t o r easonabl e suspi c i on,  nor  t he br i ght - l i ne r ul e advocat ed 

by Post  t hat  weavi ng wi t hi n a s i ngl e l ane must  be er r at i c,  

unsaf e,  or  i l l egal  t o gi ve r i se t o r easonabl e suspi c i on.  Rat her ,  

we mai nt ai n t he wel l - est abl i shed pr i nci pl e t hat  r evi ewi ng cour t s 

must  det er mi ne whet her  t her e was r easonabl e suspi c i on f or  an 

i nvest i gat i ve st op based on t he t ot al i t y of  t he c i r cumst ances.   

¶27 Havi ng concl uded t hat  t he det er mi nat i on of  whet her  

weavi ng wi t hi n a s i ngl e l ane gi ves r i se t o r easonabl e suspi c i on 

r equi r es an exami nat i on of  t he t ot al i t y of  t he ci r cumst ances,  we 

t ur n t o t he par t i cul ar  f act s of  t hi s case.  The quest i on we must  

answer  i s whet her  t he St at e has shown t hat  t her e wer e " speci f i c  

and ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h r at i onal  

i nf er ences f r om t hose f act s,  r easonabl y war r ant "  t he i nt r usi on 

of  t he st op.  Ter r y,  392 U. S.  at  21.  Whi l e we acknowl edge t hat  

t hi s case pr esent s a c l ose cal l ,  we det er mi ne t hat  t he movement s 

do war r ant  t he st op.  

                                                 

10 Uni t ed St at es v.  Banks,  971 F.  Supp.  992,  993 ( E. D.  Va.  
1997) ( weavi ng combi ned wi t h dr i vi ng 5- 7 mi l es per  hour  under  t he 
speed l i mi t  and sl ower  t han ot her  car s on t he r oad suf f i c i ent  
f or  r easonabl e suspi c i on) ;  Veal  v.  St at e,  614 S. E. 2d 143,  145 
( Ga.  Ct .  App.  2005) ( weavi ng combi ned wi t h dr i v i ng 25 mi l es per  
hour  i n a 55- mi l e- per - hour  zone suf f i c i ent  f or  r easonabl e 
suspi c i on) ;  St at e v.  Jones,  386 S. E. 2d 217,  219 ( N. C.  Ct .  App.  
1989) ( weavi ng combi ned wi t h dr i v i ng 45 mi l es per  hour  i n a 65-
mi l e- per - hour  zone suf f i c i ent  f or  r easonabl e suspi c i on) .   
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¶28 As i n Wal dner ,  t he pol i ce of f i cer  i n t he pr esent  case 

di d not  obser ve any act i ons t hat  const i t ut ed t r af f i c  v i ol at i ons 

or  whi ch,  consi der ed i n i sol at i on,  pr ovi ded r easonabl e suspi c i on 

t hat  cr i mi nal  act i v i t y was af oot .  However ,  when consi der ed i n 

conj unct i on wi t h al l  of  t he f act s and ci r cumst ances of  t he case,  

Post ' s dr i v i ng pr ovi ded Sher man wi t h r easonabl e suspi c i on t o 

bel i eve t hat  Post  was dr i v i ng whi l e i nt oxi cat ed.  

¶29 The cour t  of  appeal s concl uded t hat  Post ' s movement s 

amount  t o " s l i ght  devi at i ons wi t hi n one l ane of  t r avel "  and 

t her ef or e ar e not  suf f i c i ent  f or  r easonabl e suspi c i on.  However ,  

t he cour t  of  appeal s '  account  i s not  i n accor d wi t h t he c i r cui t  

cour t ' s  r endi t i on.  Al t hough t he ci r cui t  cour t  di d not  det ai l  t he 

measur ement s upon whi ch i t  r el i ed,  i t  does st at e t hat  Post ' s 

vehi c l e appear ed t o be " movi ng bet ween t he r oadway cent er l i ne 

and par ki ng l ane. "  Movi ng bet ween t he r oadway cent er l i ne and 

par ki ng l ane i s not  s l i ght  devi at i on wi t hi n one' s own l ane.  The 

ci r cui t  cour t  al so i ncor por at ed by r ef er ence Sher man' s t est i mony 

r egar di ng Post ' s  " dr i f t i ng and unusual  dr i v i ng. "  Our  r ead of  

Sher man' s t est i mony does not  suppor t  t he v i ew t hat  Post ' s 

weavi ng const i t ut ed onl y s l i ght  devi at i on wi t hi n one l ane.  

¶30 When Ser geant  Sher man f i r st  obser ved t he t wo vehi c l es,  

he descr i bed Post ' s vehi c l e as bei ng " cant ed"  i nt o t he par ki ng 

l ane.  He expl ai ned t hat  t hi s meant  t hat  Post  " [ w] asn' t  t r avel i ng 

i n t he desi gnat ed t r avel i ng l ane. "  Af t er  t hi s i ni t i al  

obser vat i on,  Sher man t ur ned ar ound t o f ol l ow t he vehi c l es.  He 

t est i f i ed t hat  t hi s was when he obser ved Post ' s weavi ng.   
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Q:  [ W] i t h r espect  t o [ Post ' s vehi c l e] ,  what  di d you 
obser ve concer ni ng t he dr i v i ng conduct ?  

A:  The vehi c l e cont i nued t o t r avel  nor t hbound,  
t r avel i ng i n an S t ype manner ,  f r om t he par ki ng l ane 
t o t he yel l ow cent er  l i ne.  

Q:  You say an S t ype manner .  What  do you mean?  

A:  The mot i on t hat  t he vehi c l e was maki ng wasn' t  
j er ky.  I t  was a smoot h mot i on t owar d t he r i ght  par t  of  
t he par ki ng l ane and back t owar ds t he cent er  l i ne.   

Q:  Usi ng t he dr i ver ' s s i de f r ont  door  t i r e as your  
poi nt  of  r ef er ence,  how f ar  di d t he vehi c l e go f r om 
r i ght  t o l ef t  wi t hi n t hat  l ane? 

A:  Appr oxi mat el y t en f eet .   

Q:  How many t i mes di d i t  do t hat ?  

A:  I  don' t  have a speci f i c  number  of  t i mes.  
Appr oxi mat el y t wo bl ocks wor t h.   

¶31 Ser geant  Sher man t est i f i ed t hat  dr i v i ng i n such an S-

t ype manner  cont r ast ed wi t h most  dr i v i ng behavi or :   

Q:  Di d t hat  st r i ke you as bei ng unusual  dr i v i ng 
conduct ?  

A:  Yes.   

Q:  Why was t hat ?  

A:  Most  vehi c l es t r avel  st r ai ght  down t he r oad near  
t he cent er  l i ne.   

Q:  Was t he f i r st  car  .  .  .  al so t r avel i ng i n t hat  same 
manner ?  

A:  Not  at  t hat  t i me,  no.  

¶32 Fur t her ,  Sher man descr i bed Post ' s S- t ype dr i v i ng as 

cover i ng bot h t he t r avel i ng l ane and t he par ki ng l ane:   

Q:  Do you know appr oxi mat el y how wi de t he l ane i s on 
Wat er  St r eet ?  
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A:  I  woul d say 22 t o 24 f eet .   

Q:  How cl ose di d t he vehi c l e come t o t he cent er  l i ne?  

A:  At  t i mes,  wi t hi n 12 i nches.   

 .  .  .  .  

Q:  How cl ose di d t he vehi c l e come t o t he cur b on t he 
r i ght  s i de?  

A:  Wi t hi n appr oxi mat el y 6 t o 8 f eet .   

¶33 Af t er  i ni t i al l y  st at i ng t hat  he di d not  have an 

est i mat e of  how many t i mes Post ' s vehi c l e weaved,  on cr oss-

exami nat i on Sher man st at ed t hat  Post ' s vehi c l e weaved " sever al "  

or  " a f ew"  t i mes:   

Q:  [ You]  [ d] on' t  have any est i mat e at  al l ? 

A:  Sever al  t i mes wi t hi n t he t wo bl ocks.  

Q:  Coul d i t  be a f ew t i mes?  

A:  I ' m sor r y? 

Q:  Coul d i t  be a f ew t i mes?  

A:  Agai n,  our  wor ds coul d be t he same,  a f ew and 
sever al .   

¶34 Post  cont ends t hat  hi s car  " di dn' t  change i t s  posi t i on 

ver y much at  al l . "  He bases t hi s c l ai m on a sel ect i ve r eadi ng of  

Ser geant  Sher man' s t est i mony at  t he suppr essi on hear i ng.  Sher man 

t est i f i ed t hat  t he nor t hbound si de of  Wat er  St r eet  was " 22 t o 

24"  f eet  wi de,  t hat  Post ' s vehi c l e came wi t hi n one f oot  of  t he 

cent er  l i ne,  and t o wi t hi n " appr oxi mat el y s i x t o ei ght  f eet "  of  

t he cur b,  and t hat  Post ' s vehi c l e was about  ei ght  f eet  wi de.  

Post  pi cks out  onl y t he f avor abl e par t s of  Sher man' s est i mat es.  

For  exampl e,  he asser t s t hat  nor t hbound Wat er  St r eet  i s 22 f eet  
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wi de ( i . e. ,  t he l ow end of  Sher man' s est i mat e)  and t hat  hi s 

vehi c l e " was never  c l oser  t o t he cur b t han ei ght  f eet "  ( i . e. ,  

t he hi gh end of  Sher man' s est i mat e) .  Thus,  subt r act i ng t he wi dt h 

of  t he car  ( whi ch Sher man t est i f i ed he was est i mat i ng at  

" [ p] r obabl y ei ght  f eet "  wi de) , 11 t he di st ance f r om t he cent er  

l i ne,  and t he di st ance f r om t he cur b,  Post  cal cul at es t hat  hi s 

car  weaved onl y f i ve f eet  f r om si de- t o- si de.  

¶35 However ,  Post ' s cal cul at i ons f ai l  t o account  f or  t he 

whol e of  Ser geant  Sher man' s t est i mony.  Sher man est i mat ed 

nor t hbound Wat er  St r eet  t o be 22 t o 24 f eet  wi de and t hat  Post ' s 

vehi c l e came t o wi t hi n s i x t o ei ght  f eet  of  t he cur b.  Thus,  even 

t aki ng hi s est i mat e t hat  t he vehi c l e was ei ght  f eet  wi de at  f ace 

val ue,  Sher man' s t est i mony i ndi cat es t hat  Post ' s weave was 

bet ween f i ve f eet  and ni ne f eet ,  based on hi s i ndi v i dual  

est i mat es of  di st ances.  Sher man f ur t her  t est i f i ed t hat  Post ' s 

vehi c l e moved l at er al l y t en f eet .  

¶36 However ,  t he wi dt h of  Post ' s weavi ng i s not  t he onl y 

speci f i c ,  ar t i cul abl e f act  i n t he case.  I t  i s  not ewor t hy t hat  

t he s i ngl e l ane her e,  descr i bed as bet ween 22 and 24 f eet ,  i s 

                                                 
11 At  or al  ar gument ,  Post ' s counsel  was quest i oned about  t he 

accur acy of  t he est i mat e t he Chevy Caval i er  was " [ p] r obabl y 
ei ght  f eet "  wi de.  We not e t hat  t hi s appear s t o gr eat l y 
over est i mat e t he wi dt h of  Post ' s car .  When Sher man was 
quest i oned at  t he suppr essi on hear i ng r egar di ng hi s est i mat e,  he 
r epeat edl y not ed t hat  t hi s est i mat e was " appr oxi mat e. "  
Never t hel ess,  t hi s est i mat e of  " pr obabl y ei ght  f eet "  i s  t he onl y 
descr i pt i on of  t he wi dt h of  t he Caval i er  t hat  i s  r ef l ect ed i n 
t he r ecor d.  



No.  2005AP2778- CR   

 

19 
 

appr oxi mat el y t wi ce as wi de as t he st andar d s i ngl e l ane. 12 Post ' s 

vehi c l e moved i n a di scer ni bl e S- t ype pat t er n wi t hi n t hat  s i ngl e 

l ane,  and i t  r epeat ed t hat  S- t ype pat t er n sever al  ( or  " a f ew" )  

t i mes f or  t wo bl ocks.  When Sher man f i r st  obser ved Post ' s 

vehi c l e,  i t  was " cant ed i nt o t he par ki ng l ane"  and " wasn' t  i n 

t he desi gnat ed t r af f i c  l ane. "  Fi nal l y,  we not e t hat  t he i nci dent  

t ook pl ace at  9: 30 at  ni ght .  Whi l e t hi s i s not  as s i gni f i cant  as 

when poor  dr i v i ng t akes pl ace at  or  ar ound " bar  t i me, "  i t  does 

l end some f ur t her  cr edence t o Sher man' s suspi c i on t hat  Post  was 

dr i v i ng whi l e i nt oxi cat ed. 13 
                                                 

12 As a poi nt  of  r ef er ence,  t he Wi sconsi n Depar t ment  of  
Tr anspor t at i on' s Faci l i t i es Devel opment  Manual  descr i bes t he 
desi r abl e l ane wi dt h f or  ur ban r oadways as 10 t o 12 f eet ,  
dependi ng on vol ume.  Chapt er  11,  Sect i on 20,  Subj ect  1,  Fi gur e 
1,  avai l abl e at  ht t ps: / / t r ust . dot . st at e. wi . us/ st at i c/ st andar ds/  
f dm/ 11/ 11- 20- 1. pdf  ( updat ed Apr i l  26,  2007) .   Si mi l ar l y,  t he 
mi ni mum desi gn s t andar ds f or  count y t r unk hi ghways cal l  f or  10-  
t o 12- f oot  l anes.  Wi s.  Admi n.  Code § Tr ans.  205. 03( 2) ( 2006) .  The 
mi ni mum desi gn s t andar ds f or  i mpr ovement s t o exi st i ng t own r oads 
cal l  f or  9-  t o 12- f oot  l anes.  Wi s.  Admi n.  Code § Tr ans.  
204. 03( 1) ( 2006) .  See Wi s.  St at .  § 902. 03( 1) ( b) .  

13 Rel y i ng on t hi s cour t ' s  deci s i on i n St at e v.  Sei bel ,  163 
Wi s.  2d 164,  471 N. W. 2d 226 ( 1991) ,  t he St at e cont ends t hat  
because Post  appear ed t o be t r avel i ng i n t andem wi t h t he car  i n 
f r ont  of  hi m,  t he f act  t hat  t he f r ont  car  made a t ur n i nt o t he 
wr ong t r af f i c  l ane suppor t s t he i nf er ence t hat  Post  was dr i v i ng 
whi l e i nt oxi cat ed.  Thi s ar gument  i s not  compel l i ng.  I n Sei bel ,  
i t  was undi sput ed t hat  t he mot or cycl e dr i ver  was t r avel i ng wi t h 
compani ons f r om whom t he st r ong odor  of  i nt oxi cant s emanat ed.  
I d.  at  181.  Her e,  i t  i s  not  est abl i shed t hat  t he car s wer e 
t r avel i ng i n t andem,  and t he evi dence t hat  t he dr i ver  of  t he 
f i r st  car  was i nt oxi cat ed i s scant .  Mor eover ,  as t he cour t  not ed 
i n Sei bel ,  " or di nar i l y ,  t he mer e f act  t hat  t he def endant ' s 
f r i ends wer e dr i nki ng woul d not  const i t ut e evi dence of  t he 
def endant ' s dr i nki ng. "  I d.  at  182.  Fi nal l y,  we ar e war y of  a 
r ul e t hat  woul d al l ow t he act i ons of  one car  t o j ust i f y 
i nvest i gat i ve st ops of  ot her  car s because of  t hei r  pr oxi mi t y t o 
t he f i r st  car .   
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¶37 When vi ewed i n i sol at i on,  t he i ndi v i dual  f act s t hat  

Post  was weavi ng acr oss t he t r avel  and par ki ng l anes,  t hat  t he 

weavi ng cr eat ed a di scer ni bl e S- t ype pat t er n,  t hat  Post ' s 

vehi c l e was cant ed i nt o t he par ki ng l ane,  and t hat  t he i nci dent  

t ook pl ace at  ni ght  may not  be suf f i c i ent  t o war r ant  a 

r easonabl e of f i cer  t o suspect  t hat  Post  was dr i v i ng whi l e 

i nt oxi cat ed.  As t hi s cour t  st at ed i n Wal dner ,  " [ a] ny one of  

t hese f act s,  st andi ng al one,  mi ght  wel l  be i nsuf f i c i ent . "  206 

Wi s.  2d at  58.  However ,  such f act s accumul at e,  and " as t hey 

accumul at e,  r easonabl e i nf er ences about  t he cumul at i ve ef f ect  

can be dr awn. "  I d.  We det er mi ne,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t hat  Sher man pr esent ed speci f i c  and ar t i cul abl e 

f act s,  whi ch t aken t oget her  wi t h r at i onal  i nf er ences f r om t hose 

f act s,  gi ve r i se t o t he r easonabl e suspi c i on necessar y f or  an 

i nvest i gat i ve st op.  Accor di ngl y,  t he st op di d not  v i ol at e Post ' s 

const i t ut i onal  r i ght  t o be f r ee f r om unr easonabl e sear ches and 

sei zur es.   

I V 

¶38 I n sum,  we det er mi ne t hat  weavi ng wi t hi n a s i ngl e 

t r af f i c  l ane does not  al one gi ve r i se t o t he r easonabl e 

suspi c i on necessar y t o conduct  an i nvest i gat i ve st op of  a 

vehi c l e.  However ,  we al so det er mi ne t hat  under  t he t ot al i t y of  

t he c i r cumst ances,  t he pol i ce of f i cer  di d have r easonabl e 

suspi c i on i n t hi s case,  and t hat  t he st op di d not  v i ol at e Post ' s  

const i t ut i onal  r i ght  t o be f r ee f r om unr easonabl e sear ches and 

sei zur es.  Accor di ngl y,  we r ever se t he cour t  of  appeal s.   



No.  2005AP2778- CR   

 

21 
 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶39 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  The St at e pr esent ed t he f ol l owi ng i ssue of  

l aw f or  t hi s cour t  t o deci de:  Does t he dr i f t i ng or  weavi ng of  a 

mot or  vehi c l e wi t hi n a s i ngl e t r af f i c  l ane sever al  ( or  a f ew)  

t i mes over  t wo bl ocks gi ve an exper i enced pat r ol  of f i cer  

r easonabl e suspi c i on t o make an i nvest i gat or y st op f or  possi bl e 

dr unk dr i v i ng?  The St at e seeks an af f i r mat i ve answer  and a per  

se r ul e t hat  r epeat ed dr i f t i ng or  weavi ng wi t hi n a s i ngl e l ane 

al one,  absent  any obvi ous i nnocent  expl anat i on f or  t he dr i f t i ng 

or  weavi ng,  j ust i f i es a t r af f i c  st op.   The maj or i t y opi ni on 

answer s wi t h a r esoundi ng " no. "   

I  

¶40 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he cour t  

shoul d not  adopt  a br i ght - l i ne r ul e decl ar i ng t hat  t he dr i f t i ng 

or  weavi ng of  a vehi c l e wi t hi n a s i ngl e l ane al one gi ves r i se t o 

t he r easonabl e suspi c i on necessar y f or  a l aw enf or cement  of f i cer  

t o conduct  an i nvest i gat i ve st op of  t hat  vehi c l e.   Maj or i t y op. ,  

¶2. 1  I  agr ee wi t h t he maj or i t y t hat  adopt i ng t he St at e' s 

st andar d woul d " al l ow essent i al l y  unf et t er ed di scr et i on and 

per mi t  t he ar bi t r ar y i nvasi ons of  pr i vacy by gover nment  

of f i c i al s addr essed by t he Four t h Amendment  and Ar t i c l e I ,  

Sect i on 11. "   Maj or i t y op. ,  ¶21.    

                                                 
1 Thus t he maj or i t y and I  agr ee wi t h t he cour t  of  appeal s 

t hat  t he movement  of  a car  i n a s i ngl e l ane,  wi t hout  mor e,  does 
not  gi ve a l aw enf or cement  of f i cer  r easonabl e suspi c i on t hat  t he 
dr i ver  was vi ol at i ng a l aw t hat  woul d j ust i f y a t r af f i c  st op.   
The cour t  of  appeal s r ever sed t he j udgment  and r emanded t he 
cause f or  f ur t her  pr oceedi ngs.     



No.   2005AP2778- CR. ssa 

 

2 
 

¶41 I  al so agr ee wi t h t he maj or i t y opi ni on t hat  t he 

const i t ut i onal i t y of  t he st op of  Rober t  Post ' s vehi c l e must  be 

j udged under  t he t ot al i t y of  t he c i r cumst ances t est .   I n shor t ,  

t he " det er mi nat i on [ of  r easonabl e suspi c i on]  i s based on t he 

t ot al i t y of  t he c i r cumst ances,  i n accor dance wi t h Wi sconsi n 

j ur i spr udence. "   Maj or i t y op. ,  ¶14.   

¶42 Thi s case i s not  j ust  about  Rober t  Post .   Thi s i s an 

i mpor t ant  case because t he r ul e of  l aw announced by t he cour t  

t oday appl i es wi t h equal  f or ce t o al l  who dr i ve.   " Wer e t he 

i ndi v i dual  subj ect  t o unf et t er ed gover nment al  i nt r usi on ever y 

t i me he ent er ed an aut omobi l e,  t he secur i t y guar ant eed by t he 

Four t h Amendment  woul d be ser i ousl y c i r cumscr i bed. " 2   

¶43 A t r af f i c  st op i s a " maj or  i nt er f er ence i n t he l i ves 

of  t he [ vehi c l e' s]  occupant s. "   Cool i dge v.  New Hampshi r e,  403 

U. S.  443,  479 ( 1971) .   Si gni f i cant  i nt er est s ar e at  st ake when 

det er mi ni ng t he per mi ssi bi l i t y  of  a t r af f i c  st op.   An i nvasi on 

of  pr i vacy occur s ever y t i me a l aw enf or cement  of f i cer  st ops a 

car ,  r egar dl ess of  t he mot i vat i on f or  t he st op.   " The Four t h and 

Four t eent h Amendment s ar e i mpl i cat ed .  .  .  because st oppi ng an 

aut omobi l e and det ai ni ng i t s occupant s const i t ut e a ' sei zur e'  

wi t hi n t he meani ng of  t hose Amendment s,  even t hough t he pur pose 

of  t he st op i s l i mi t ed and t he r esul t i ng det ent i on qui t e br i ef . " 3  

Tr af f i c  st ops " i nt er f er e wi t h f r eedom of  movement ,  ar e 

i nconveni ent ,  and consume t i me, "  and t hey " may cr eat e 

                                                 
2 Del awar e v.  Pr ouse,  440 U. S.  648,  662- 63 ( 1979) .  

3 I d.  at  653.  



No.   2005AP2778- CR. ssa 

 

3 
 

subst ant i al  anxi et y"  f or  t hose det ai ned. 4  Mor eover ,  a t r af f i c  

st op pr ovi des l aw enf or cement  of f i cer s wi t h an oppor t uni t y f or  

f ur t her  i nt r usi on on t he dr i ver  and passenger s.  

I I  

¶44 I  di sagr ee wi t h t he maj or i t y opi ni on' s appl i cat i on of  

t he t ot al i t y of  c i r cumst ances st andar d i n t he i nst ant  case.    

¶45 The st andar d by whi ch t hi s cour t  r evi ews a c i r cui t  

cour t  or  cour t  of  appeal s deci s i on on t he const i t ut i onal i t y of  a 

st op i s wel l  est abl i shed.   A r evi ewi ng cour t  accept s t he c i r cui t  

cour t ' s  f i ndi ngs of  hi st or i cal  f act  unl ess t hey ar e c l ear l y 

er r oneous,  but  det er mi nes t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t hose f act s i ndependent l y of  t he ci r cui t  cour t  and 

cour t  of  appeal s ,  but  benef i t i ng f r om t hei r  anal yses.   Maj or i t y 

op. ,  ¶8.    

¶46 The maj or i t y opi ni on i s not  f ai t hf ul  t o t hi s st andar d 

of  r evi ew:   The maj or i t y opi ni on engages i n i t s own f act - f i ndi ng 

and i gnor es r el evant  f act s i n set t i ng f or t h t he t ot al i t y of  t he 

c i r cumst ances i n t he i nst ant  case.   

¶47 The ci r cui t  cour t  made no f i ndi ngs of  f act ;  i t  i ssued 

a br i ef  memor andum deci s i on descr i bi ng some f act s.  The 

memor andum deci s i on descr i bes Post ' s car  as appear i ng t o be 

" cant ed" 5 or  movi ng bet ween t he r oadway cent er l i ne and t he 

                                                 
4 I d.  at  657.  

5 When asked at  t he suppr essi on hear i ng,  " What  do you mean 
by t hat  [ wor d " cant " ] ?" ,  t he of f i cer  expl ai ned he meant  t hat  
Post ' s vehi c l e " [ w] asn' t  t r avel i ng i n t he desi gnat ed t r avel i ng 
l ane,  t r avel i ng c l oser  i nt o t he par ki ng l ane. "  
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par ki ng l ane,  dr i f t i ng wi t h no sudden,  j er ky,  or  v i ol ent  

movement .    

¶48 The ci r cui t  cour t  di d not  appl y t he t ot al i t y of  

c i r cumst ances t est .  Rat her ,  t he c i r cui t  cour t  deci ded i n i t s 

memor andum deci s i on,  as a mat t er  of  l aw,  t hat  " based on t he 

t r ai ni ng and exper i ence of  Of f i cer  Sher man,  dr i f t i ng even wi t hi n 

one' s own l ane gi ves a suspi c i on t hat  t he dr i ver  may have been 

i nt oxi cat ed. "         

¶49 The maj or i t y opi ni on mi nes t he t est i mony of  t he l aw 

enf or cement  of f i cer ,  who was t he onl y wi t ness t o t est i f y,  when 

expl or i ng t he t ot al i t y of  t he ci r cumst ances.   The of f i cer ,  at  

var i ous t i mes i n hi s t est i mony,  char act er i zed Post ' s car  as 

havi ng " dr i f t ed, "  " cant ed, "  and t r avel ed i n an " S t ype manner "  

i n a " smoot h mot i on"  f r om t he unmar ked par ki ng l ane t o a f oot  

f r om t he cent er  l ane di v i di ng t he t wo l anes of  t r af f i c .   The 

of f i cer  t est i f i ed t hat  Post ' s car  " di d not  dr i f t  mor e t han 5 

f eet . "   The of f i cer  al so t est i f i ed t hat  t he wi dt h of  Post ' s 

vehi c l e was ei ght  f eet  and f ur t her  est i mat ed t hat  t he s i ngl e 

t r af f i c  l ane,  whi ch i ncl uded unmar ked space f or  par ki ng,  was 

appr oxi mat el y 22- 24 f eet  wi de.  

¶50 The maj or i t y opi ni on quest i ons t he accur acy of  t he 

of f i cer ' s est i mat e of  t he wi dt h of  Post ' s vehi c l e as ei ght  f eet  

but  nonet hel ess accept s i t  and t he ot her  est i mat es pr ovi ded by 

t he of f i cer  as val i d measur ement s.   Maj or i t y op. ,  ¶34 n. 11.   The 

maj or i t y opi ni on t hen goes out si de t he r ecor d t o show t hat  t he 

of f i cer ' s est i mat e of  t he wi dt h of  t he par ki ng and dr i v i ng ar ea 
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makes t he wi dt h of  t he par ki ng and dr i v i ng ar ea t wi ce as wi de as 

a " st andar d"  s i ngl e l ane.   Maj or i t y op. ,  ¶36.     

¶51 The maj or i t y opi ni on t hen per f or ms i t s own 

cal cul at i ons of  t he " S"  pat t er n on t he basi s of  t he of f i cer ' s 

t est i mony of  t he di mensi ons of  t he r oadway and car ,  and f i nds 

t hat  Post ' s weavi ng was " bet ween f i ve f eet  and ni ne f eet . "   

Maj or i t y op. ,  ¶35.   The of f i cer  never  made t hi s cal cul at i on.    

¶52 Even mor e pr obl emat i c,  t he maj or i t y opi ni on appear s t o 

t r eat  what  t he of f i cer  descr i bed as Post ' s car  " cant i ng"  i n t he 

par ki ng l ane as a separ at e f act or  f r om Post ' s car  weavi ng and 

maki ng a S- shaped maneuver .   Accor di ng t o t he maj or i t y opi ni on,  

under  t he t ot al i t y of  t he c i r cumst ances,  we ar e pr esent ed not  

onl y wi t h a vehi c l e i n a wi de si ngl e l ane dr i f t i ng,  but  al so a 

vehi c l e t r avel i ng i n an S- t ype pat t er n and " cant i ng"  i nt o t he 

par ki ng ar ea. 6  The r ecor d i s c l ear ,  however ,  t hat  t he of f i cer  

was descr i bi ng Post ' s dr i v i ng i n t hr ee di f f er ent  ways.   The 

of f i cer  was not  t est i f y i ng t hat  Post ' s car  per f or med t hr ee 

di f f er ent  maneuver s.  

¶53 The maj or i t y opi ni on i s cor r ect  t hat  not hi ng i s t o be 

gai ned f r om par si ng " weavi ng"  f r om " dr i f t i ng. " 7  I  woul d add t hat  

not hi ng i s t o be gai ned f r om par si ng " dr i f t i ng, "  " weavi ng"  

" cant i ng, "  and an " S- shaped movement "  i n t he pr esent  case.   The 

i ssue her e i s whet her  " t he vehi c l e' s movement s,  consi der ed wi t h 

                                                 
6 Maj or i t y op. ,  ¶37.  

7 Maj or i t y op. ,  ¶22 n. 7.  
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t he t ot al i t y of  t he c i r cumst ances,  gi ve r i se t o a r easonabl e 

suspi c i on t hat  Post  was dr i v i ng whi l e i nt oxi cat ed. " 8 

¶54 So what  i s t he t ot al i t y of  c i r cumst ances upon whi ch 

t he maj or i t y r el i es?  Her e ar e t he c i r cumst ances:   The of f i cer  

est i mat ed t he s i ngl e l ane as appr oxi mat el y 22- 24 f eet  wi de 

because i t  al so i ncl uded an unmar ked par ki ng l ane ( i n whi ch no 

car s wer e par ked and i n whi ch Post  coul d l awf ul l y dr i ve) ;  Post ' s 

car ,  accor di ng t o t he of f i cer ' s t est i mony,  dr i f t ed no mor e t han 

5 f eet  wi t hi n t hi s wi de si ngl e l ane ( al t hough t he maj or i t y 

opi ni on cal cul at es t he dr i f t  coul d have been up t o 9 f eet ) ;  and 

i t  was 9: 30 p. m.    

¶55 The maj or i t y opi ni on concedes t hat  9: 30 p. m.  i s not  as 

s i gni f i cant  as bar  c l osi ng t i me,  but  st i l l  concl udes t hat  " i t  

does l end some f ur t her  cr edence t o [ t he of f i cer ' s]  suspi c i on 

t hat  Post  was dr i v i ng whi l e i nt oxi cat ed. "   Maj or i t y op. ,  ¶36.   

Not  sur pr i s i ngl y,  t he maj or i t y opi ni on i s unabl e t o expl ai n how 

or  why dr i v i ng at  9: 30 p. m.  ( i n cont r ast  t o any ot her  t i me)  

l ends any cr edence t o t he suspi c i on of  dr unk dr i v i ng.    

¶56 I n cont r ast ,  t he maj or i t y opi ni on i gnor es,  wi t hout  

expl anat i on,  ot her  sal i ent  f act or s i n exami ni ng t he t ot al i t y of  

t he c i r cumst ances:  Post  mai nt ai ned t he l egal  speed l i mi t .   Ther e 

was no i ndi cat i on t hat  Post  was t r avel i ng at  an unsaf e or  

unusual  speed or  was t r avel i ng ei t her  t oo f ast  or  t oo s l ow f or  

condi t i ons.   Post  never  came cl ose t o st r i k i ng anot her  vehi c l e.   

Post  pr oper l y s i gnal ed bef or e maki ng a l ef t  t ur n at  an 

i nt er sect i on.   Post  successf ul l y  navi gat ed a l ef t - hand t ur n even 

                                                 
8 I d.  
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t hough t he car  i mmedi at el y i n f r ont  of  hi m t ur ned t oo shar pl y,  

i nt o t he oncomi ng t r af f i c  l ane.   Post  di d not  commi t  any 

v i ol at i on of  any t r af f i c  l aw.      

¶57 When consi der i ng whet her  r easonabl e suspi c i on exi st s,  

a cour t  must  consi der  al l  t he c i r cumst ances.   Yet ,  t he maj or i t y 

opi ni on omi t s many f act or s under  i t s appl i cat i on of  t he t ot al i t y 

of  t he c i r cumst ances st andar d.   

¶58 Thi s case,  l i ke al l  st ops f or  r easonabl e suspi c i on,  

t ur ns on t he det ai l s.   Yet  t he par t i es di d not  cr eat e a car ef ul  

r ecor d of  t he f act s at  t he suppr essi on hear i ng.   They wer e t oo 

f ocused on t he l egal  i ssue whet her ,  as a mat t er  of  l aw,  

devi at i on wi t hi n a s i ngl e l ane of  t r af f i c  j ust i f i es a t r af f i c 

st op.   Judge Ri char d Posner ' s comment  i n a r ecent  case i n whi ch 

t he par t i es f ai l ed t o pr esent  concr et e f act s t o suppor t  t hei r  

r espect i ve posi t i ons f i t s  t he pr esent  case:  " Thi s case 

i l l ust r at es t he cur i ous and depl or abl e aver si on of  many l awyer s 

t o v i sual  evi dence and exact  measur ement s ( f eet ,  i nches,  pounds,  

et c. )  even when vast l y mor e i nf or mat i ve t han a ver bal  

descr i pt i on. " 9     

¶59 The maj or i t y opi ni on concedes t hat  t hi s i s  a c l ose 

case. 10  Because t he par t i es and ci r cui t  cour t  di d not  v i ew t hi s  

case f r om t he per spect i ve of  t he t ot al i t y of  t he c i r cumst ances 

and di d not  pr ovi de t he ci r cui t  cour t  or  t hi s cour t  wi t h an 

adequat e r ecor d t o det er mi ne t he t ot al i t y of  t he c i r cumst ances,  

                                                 
9 Cof f ey v.  N. E.  I l l .  Reg' l  Commut er  R. R.  Cor p. ,  479 F. 3d 

472,  478 ( 7t h Ci r .  2007) .  

10 Maj or i t y op. ,  ¶27.  
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I  woul d r emand t he case so t hat  t he par t i es can make an 

appr opr i at e r ecor d.  

I I I  

¶60 We ar e al l  r el i eved t hat  t he of f i cer  st opped Post  

bef or e hi s dr unk dr i v i ng coul d har m anyone,  and al l  of  us r el y  

on l aw enf or cement  of f i cer s t o s t op dr unk dr i ver s.   A per son who 

dr i ves under  t he i nf l uence pl aces not  j ust  hi s or  her  l i f e at  

r i sk but  al so t he l i f e of  any per son who i s i n t he same pl ace at  

t he same t i me as t he i nt oxi cat ed dr i ver .  

¶61 Thi s case i s a har d case because i t  i s  di f f i cul t  f or  a 

cour t  t o decl ar e a st op unconst i t ut i onal  when t he st op r eveal ed 

t hat  t he dr i ver  was,  i n f act ,  oper at i ng a mot or  vehi c l e whi l e 

under  t he i nf l uence.   I t  i s  especi al l y har d t o cut  Post  any 

sl ack because t hi s was t he f i f t h t i me ( not  count i ng any t i mes 

Post  dr ove whi l e i nt oxi cat ed but  evaded det ect i on)  t hat  Post  

dr ank hi s al cohol i c bever ages,  pi cked up hi s car  keys,  and 

br azenl y and i l l egal l y got  i nt o t he dr i ver ' s seat .        

¶62 But  as Uni t ed St at es Supr eme Cour t  Just i ce Ant oni n 

Scal i a has wi sel y expl ai ned:  " [ T] her e i s not hi ng new i n t he 

r eal i zat i on t hat  t he Const i t ut i on somet i mes i nsul at es t he 

cr i mi nal i t y of  a f ew i n or der  t o pr ot ect  t he pr i vacy of  us 

al l . " 11 

¶63 For  t he r easons set  f or t h,  I  woul d r emand t he cause t o 

t he c i r cui t  cour t  f or  an evi dent i ar y suppr essi on hear i ng t o 

det er mi ne t he f act s sur r oundi ng t he st op and t o det er mi ne 

whet her  t hey j ust i f i ed an i nvest i gat i ve st op.    

                                                 
11 Ar i zona v.  Hi cks,  480 U. S.  321,  329 ( 1987) .  
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