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APPEAL f r om an or der  of  t he c i r cui t  cour t  f or  Dodge Count y,  

Ri char d O.  Wr i ght ,  Judge.   Reversed and cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Pr eser vi ng an open gover nment  

and pr omot i ng economi c devel opment  r epr esent  t wo def i ni ng 

pr i nci pl es whi ch we val ue as a peopl e and st r i ve t o accompl i sh 
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as a st at e.  Thi s case r epr esent s t he i nt er sect i on of  t hese t wo 

pr i nci pl es.  

¶2 The l egi s l at ur e has decl ar ed t hat  we ar e dedi cat ed t o 

pr eser vi ng an open and t r anspar ent  gover nment .  " [ I ] t  i s  decl ar ed 

t o be t he pol i cy of  t hi s st at e t hat  t he publ i c i s ent i t l ed t o 

t he f ul l est  and most  compl et e i nf or mat i on r egar di ng t he af f ai r s 

of  gover nment  as i s compat i bl e wi t h t he conduct  of  gover nment al  

busi ness. " 1 Addi t i onal l y,  t he l egi s l at ur e has decl ar ed t hat  we 

ar e commi t t ed t o pr omot i ng economi c devel opment .  We must  " f ost er  

t he gr owt h and di ver si f i cat i on of  t he economy of  t he st at e" 2 so 

t hat  Wi sconsi n i s " an at t r act i ve pl ace t o l i ve and wor k .  .  .  . " 3 

¶3 We ar e pr esent ed wi t h t he quest i on of  whet her  t he 

Beaver  Dam Ar ea Devel opment  Cor por at i on ( BDADC)  i s a " quasi -

gover nment al  cor por at i on"  whi ch i s subj ect  t o Wi sconsi n' s open 

meet i ngs and publ i c r ecor ds l aws.  I n addr essi ng t he quest i on,  we 

must  i nt er pr et  pr ovi s i ons of  t he st at e' s open meet i ngs and 

publ i c r ecor ds st at ut es and appl y t hose pr ovi s i ons so t hat  t he 

l egi s l at i ve di r ect i ves can be f ul f i l l ed and t he t wo pr i nci pl es 

may best  coexi st .   

                                                 
1 Wi s.  St at .  § 19. 81( 1) ( 2005- 06) .  See al so Wi s.  St at .  

§ 19. 31 ( decl ar i ng open gover nment  pur pose of  publ i c r ecor ds 
l aws) .   

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 
ver si on unl ess ot her wi se not ed.  

2 Wi s.  St at .  § 560. 01( 1) ( pur poses of  est abl i shment  of  
Depar t ment  of  Commer ce) .   

3 Wi s.  St at .  § 560. 08( 1) ( pr ovi di ng f or  economi c and 
communi t y devel opment  pl anni ng and r esear ch pr ogr ams) .  
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¶4 On one hand we cannot  count enance a gover nment  body 

ci r cumvent i ng t he l egi s l at i ve di r ect i ve f or  an open and 

t r anspar ent  gover nment  by payi ng an ent i t y t o per f or m a 

gover nment al  f unct i on.   On t he ot her  hand,  we have t o be 

cogni zant  of  t he r eal i t i es of  economi c devel opment  and t he need,  

at  t i mes,  f or  f l exi bi l i t y  and conf i dent i al i t y .   

¶5 Thi s opi ni on shoul d not  be r ead as di sf avor i ng t he 

desi r e t o engage i n economi c devel opment  wi t hout  bei ng subj ect  

t o open meet i ngs and publ i c r ecor ds l aw.  I ndeed many pr i vat e 

ent i t i es oper at e t hr oughout  t hi s st at e wi t hout  bei ng subj ect  t o 

t hose l aws and successf ul l y pr omot e economi c devel opment  t o t he 

benef i t  of  us al l .  

¶6 Li kewi se,  t her e ar e many gover nment al  economi c 

devel opment  cor por at i ons t hat  have f or  year s oper at ed 

successf ul l y whi l e bei ng subj ect  t o t he open meet i ngs and publ i c 

r ecor ds l aws.   We t ake no posi t i on as t o what  i s t he best  

st r uct ur e f or  t he enhancement  of  economi c devel opment  i n a 

par t i cul ar  ar ea.    

¶7 Rat her ,  t hi s opi ni on shoul d be r ead as set t i ng f or t h 

t he c i r cumst ances when an ent i t y so r esembl es a gover nment al  

cor por at i on,  t hat  i t  i s  t r eat ed as a quasi - gover nment al  

cor por at i on f or  pur poses of  open meet i ngs and publ i c r ecor ds 

l aws.  I f  an ent i t y does not  want  t o be subj ect  t o t he open 

meet i ngs and publ i c r ecor ds l aws,  t hen i t  shoul d change t he 

ci r cumst ances under  whi ch i t  oper at es.  

¶8 Each case has t o be deci ded on t he par t i cul ar  f act s 

pr esent ed.  We must  exami ne t he t ot al i t y of  c i r cumst ances.  Ther e 
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i s no one f act or  whi ch i s out come det er mi nat i ve.  Today we set  

f or t h some of  t he f act or s t o be exami ned i n det er mi ni ng what  

const i t ut es a " quasi - gover nment al  cor por at i on"  subj ect  t o open 

meet i ngs and publ i c r ecor ds l aws.  

¶9 We det er mi ne t hat  an ent i t y i s  a quasi - gover nment al  

cor por at i on wi t hi n t he meani ng of  Wi s.  St at .  §§ 19. 82( 1)  and 

19. 32( 1)  i f ,  based on t he t ot al i t y of  c i r cumst ances,  i t  

r esembl es a gover nment al  cor por at i on i n f unct i on,  ef f ect ,  or  

st at us.  Such a det er mi nat i on r equi r es a case- by- case anal ysi s.  

Consi der i ng t he f act s of  t hi s case we concl ude t hat  BDADC i s a 

quasi - gover nment al  cor por at i on subj ect  t o open meet i ngs and 

publ i c r ecor ds l aws.  

¶10 A pr i mar y consi der at i on i n r eachi ng our  concl usi on i s  

t hat  BDADC i s f unded excl usi vel y by publ i c t ax dol l ar s or  

i nt er est  on t hose t ax dol l ar s.  Addi t i onal l y,  we consi der  t hat  at  

t he t i me t he compl ai nt  was f i l ed,  i t s  of f i ce was l ocat ed i n t he 

Ci t y of  Beaver  Dam ( " Ci t y" )  muni ci pal  bui l di ng and i t  was l i s t ed 

on t he Ci t y  websi t e,  wi t h a web addr ess of  

ht t p: / / www. ci t yof beaver dam. com/ Economi cDept / i ndex. cf m.  The Ci t y 

pr ovi ded BDADC wi t h c l er i cal  suppor t  and al l  of  i t s  of f i ce 

suppl i es,  i ncl udi ng paper ,  penci l s,  and post age.  

¶11 Under  t he t er ms of  an agr eement ,  al l  of  BDADC' s asset s 

r ever t  t o t he Ci t y i f  i t  ceased t o exi st .  I t  i s  obl i gat ed t o 

open i t s books f or  Ci t y i nspect i on and i t  has t o submi t  i t s 

annual  management  pl an t o t he Ci t y.  The mayor  and anot her  Ci t y 

of f i c i al  ser ve on i t s boar d of  di r ect or s.  BDADC has no cl i ent s 

ot her  t han t he Ci t y.  I t s exc l usi ve f unct i on i s t o pr omot e 
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economi c devel opment  i n and ar ound t he Ci t y,  a f unct i on t hat  

pr i or  t o i t s cr eat i on had been per f or med by t he Ci t y.  

¶12 We appl y our  det er mi nat i on pr ospect i vel y such t hat  t he 

def endant s i n t he pr esent  case ar e not  subj ect  t o f or f ei t ur es 

f or  past  v i ol at i ons of  t he open meet i ngs l aws4 and we decl i ne t o 

voi d any act i ons t aken at  past  meet i ngs not  open t o t he publ i c.  

Accor di ngl y,  we r ever se t he ci r cui t  cour t  and r emand t o t he 

c i r cui t  cour t  t o addr ess t he r emai ni ng r equest  f or  at t or ney f ees 

and cost s and t o ent er  j udgment  consi st ent  wi t h t hi s opi ni on.  

I  

¶13 Thi s case i s bef or e t he cour t  on cer t i f i cat i on f r om 

t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § 809. 61 ( 2005- 06) .   

The pl ai nt i f f ,  St at e of  Wi sconsi n,  asser t s t hat  t he c i r cui t  

cour t  er r ed i n di smi ssi ng t he St at e' s compl ai nt . 5 The St at e seeks 

decl ar at or y j udgment  t hat  t he Beaver  Dam Ar ea Devel opment  

Cor por at i on ( BDADC)  i s a " quasi - gover nment al  cor por at i on"  

subj ect  t o Wi sconsi n' s open meet i ngs and publ i c r ecor ds l aws.  

The compl ai nt  al so seeks f or f ei t ur es agai nst  BDADC and 

i ndi v i dual  def endant s f or  v i ol at i ons of  open meet i ngs l aws,  and 

r equest s t hat  we voi d act i on t aken at  past  BDADC meet i ngs and 

                                                 
4 Upon a mot i on by t he St at e,  t he c l ai ms agai nst  t he 

i ndi v i dual  def endant s wer e di smi ssed wi t hout  pr ej udi ce.  Because 
t he di smi ssal  was wi t hout  pr ej udi ce,  t he c l ai ms may be 
r easser t ed.  Ther ef or e we r ef er ence t he f or f ei t ur e c l ai m i n our  
pr ospect i ve appl i cat i on.  

5 The St at e appeal s an or der  of  t he c i r cui t  cour t  f or  Dodge 
Count y,  Judge Ri char d O.  Wr i ght  pr esi di ng.  
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awar d at t or ney f ees and cost s.  The case i nvol ves no speci f i c  

r equest s f or  r ecor ds.  

¶14 The backgr ound f act s of  t hi s case ar e not  i n di sput e.  

The ci r cui t  cour t  set  f or t h most  of  t hese f act s i n i t s Fi ndi ngs 

of  Fact ,  Concl usi ons of  Law and Or der  f or  Judgment .  We r ef er ence 

addi t i onal  f act s as necessar y.   

¶15 BDADC i s a nonpr of i t  cor por at i on or gani zed under  

Wi sconsi n l aw i n Januar y 1997.  I t  was not  cr eat ed by any 

const i t ut i on,  st at ut e,  or  or di nance,  and t he Ci t y di d not  

t hr ough any of  i t s  of f i cer s i ncor por at e BDADC.  The byl aws of  

BDADC st at e t hat  i t s excl usi ve pur pose i s t o engage i n economi c 

devel opment  and busi ness r et ent i on wi t hi n t he cor por at e l i mi t s 

and l ands t hat  coul d become par t  of  t he cor por at e l i mi t s of  t he 

Ci t y.   

¶16 The of f i cer s of  BDADC ar e pr i vat e i ndi v i dual s who ar e 

el ect ed by t he BDADC boar d of  di r ect or s.  Under  BDADC byl aws,  t he 

pr esi dent  of  t he Ci t y ' s chamber  of  commer ce i s a non- vot i ng 

member  of  t he boar d of  di r ect or s.  The mayor  of  t he Ci t y and 

chai r per son of  t he Ci t y Communi t y Devel opment  Commi t t ee ser ve on 

t he BDADC boar d by v i r t ue of  t hei r  posi t i ons as Ci t y of f i c i al s 

and not  i n t hei r  capaci t y as pr i vat e c i t i zens.  The ot her  t en 

member s of  t he boar d of  di r ect or s ar e pr i vat e c i t i zens.   

¶17 When a di r ect or ' s t er m at  BDADC ends,  t he boar d of  

di r ect or s el ect s a r epl acement .  The Ci t y does not  di r ect  t hi s 

pr ocess,  except  i nsof ar  as t he mayor  and chai r  of  t he Ci t y 

Communi t y Devel opment  Commi t t ee ser ve as ex of f i c i o member s of  

t he boar d of  di r ect or s.  
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¶18 Up t o t he t i me t hi s l i t i gat i on commenced,  BDADC has 

had onl y one pai d empl oyee,  t he execut i ve v i ce pr esi dent ,  who i s 

appoi nt ed by t he BDADC boar d of  di r ect or s.  Tr ent  Campbel l  ser ved 

i n t hi s posi t i on f r om Apr i l  1997 t o Januar y 2005.  Pr i or  t o 

BDADC' s i ncor por at i on,  t he Ci t y  had an economi c devel opment  

of f i ce,  whi ch Campbel l  di r ect ed.  He l ef t  hi s j ob as di r ect or  of  

t he economi c devel opment  of f i ce and became execut i ve v i ce 

pr esi dent  of  BDADC.   

¶19 Unt i l  May 2005,  BDADC' s of f i ces wer e i n t he Ci t y ' s 

muni ci pal  bui l di ng,  t hough i t  conduct ed no meet i ngs i n Ci t y 

f aci l i t i es.  Fr om t he t i me of  BDADC' s i ncept i on unt i l  t he st ar t  

of  t hi s l i t i gat i on,  t he Ci t y i ncl uded BDADC on t he Ci t y ' s 

websi t e at  t he web addr ess of  

ht t p: / / www. ci t yof beaver dam. com/ Economi cDept / i ndex. cf m.   

¶20 BDADC and t he Ci t y ent er ed i nt o cooper at i on agr eement s 

i n Apr i l  1997 and Januar y 2004.  The Ci t y agr eed t hat  i t  wi l l  

pr ovi de BDADC wi t h of f i ce space,  c l er i cal  suppor t ,  copy and f ax 

machi ne use,  t el ephone use,  and post age.  The agr eement s pr ovi ded 

t hat  Ci t y r epr esent at i ves may exami ne BDADC' s account i ng r ecor ds 

and f i nances,  and t hat  t he Ci t y may make f unds avai l abl e t o 

BDADC f or  economi c devel opment .   

¶21 Under  t he f i r st  cooper at i on agr eement ,  t he Ci t y agr eed 

t o pay BDADC an annual  cont r i but i on and t o al l ocat e a l ar ge 

per cent age of  t he pr oceeds f r om i t s r oom t ax t o BDADC.  Under  t he 

second cooper at i on agr eement ,  t he Ci t y agr eed t o pay BDADC 90 

per cent  of  t he Ci t y ' s r oom t ax pr oceeds and no annual  

cont r i but i on.  BDADC' s i ncome f or  t he r el evant  t i me per i od 
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consi st ed ent i r el y of  t he r oom t ax money or  i nt er est  on t he r oom 

t ax money.  I n t he f i r st  hal f  of  2005,  f or  exampl e,  t he r oom t ax 

cont r i but i on account ed f or  about  84 per cent  of  BDADC' s i ncome.  

The r est  of  i t s  i ncome was f r om i nt er est .  

¶22 The 2004 agr eement  pr ovi des t hat  BDADC must  submi t  i t s  

annual  management  pl an t o t he Ci t y.  The 2005 pl an al l ows t hat  

BDADC may negot i at e f i nanci al  i ncent i ves f or  bus i nesses and wor k 

on deal i ng wi t h i nf r ast r uct ur e and gover nment  appr oval  i ssues 

r el at ed t o at t r act i ng busi ness t o t he ar ea.   

¶23 Under  BDADC' s ar t i c l es of  i ncor por at i on,  upon BDADC' s 

di ssol ut i on or  l i qui dat i on,  any r emai ni ng asset s shal l  be 

di st r i but ed t o t he Ci t y and used f or  economi c devel opment  and 

busi ness r et ent i on.  BDADC cannot  bi nd t he Ci t y t o cont r act s,  and 

r ecommendat i ons by BDADC ar e consi der ed and act ed upon by t he 

Ci t y under  t he r equi r ement s of  st at e open meet i ngs and publ i c 

r ecor ds l aw.  The Ci t y has been BDADC' s sol e c l i ent  f or  t he t i me 

r el evant  t o t he case,  and BDADC does not  have ot her  ongoi ng 

busi ness r el at i onshi ps wi t h ot her  c l i ent s.  

¶24 I n 2004 and 2005,  BDADC negot i at ed on t he Ci t y ' s 

behal f  r egar di ng pot ent i al  devel opment s by a var i et y of  

busi nesses.  BDADC ent er ed i nt o a memor andum of  under st andi ng 

wi t h t he Wal - mar t  cor por at i on r egar di ng devel opi ng a 

di st r i but i on cent er  i n t he ar ea.  The t opi cs of  di scussi on 

i ncl uded ut i l i t i es and f i r e pr ot ect i on,  and t he memor andum 

pr ovi ded t hat  t he Ci t y woul d make si t e i mpr ovement s.  Whi l e t he 

mayor  i s t he s i gnat or y of  t he agr eement ,  BDADC was t he 

negot i at or .   
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¶25 I n l at e 2004,  t he St at e f i l ed a compl ai nt  seeki ng 

decl ar at or y j udgment  t hat  BDADC i s a quasi - gover nment al  

cor por at i on and subj ect  t o t he St at e' s open meet i ngs l aws and 

publ i c r ecor ds l aws,  and al l egi ng t hat  BDADC convened on var i ous 

occasi ons i n v i ol at i on of  t he open meet i ngs l aws.  I t  f ur t her  

al l eged vi ol at i ons of  open meet i ngs l aws by sever al  i ndi v i dual s.  

¶26 The ci r cui t  cour t  det er mi ned t hat  t he BDADC i s not  a 

quasi - gover nment al  cor por at i on and ent er ed j udgment  i n f avor  of  

BDADC,  di smi ssi ng t he St at e' s compl ai nt .  The St at e appeal ed and 

t he cour t  of  appeal s r equest ed cer t i f i cat i on.  

I I  

¶27 Thi s i s a case of  f i r st  i mpr essi on.  The cent r al  i ssue 

i n t hi s case i s whet her  BDADC i s a quasi - gover nment al  

cor por at i on wi t hi n t he meani ng of  Wi sconsi n' s open meet i ngs and 

publ i c r ecor ds st at ut es.  

¶28 Det er mi ni ng whet her  BDADC i s a quasi - gover nment al  

cor por at i on r equi r es t hat  we i nt er pr et  pr ovi s i ons of  t he st at e' s  

open meet i ngs and publ i c r ecor ds st at ut es and appl y our  

i nt er pr et at i on t o undi sput ed f act s.  St at ut or y i nt er pr et at i on 

pr esent s quest i ons of  l aw t hat  we r evi ew i ndependent l y of  t he 

det er mi nat i ons r ender ed by t he c i r cui t  cour t .  St at e ex r el .  

Buswel l  v.  Tomah Ar ea School  Di st r i ct ,  2007 WI  71,  ¶10,  301 

Wi s.  2d 178,  732 N. W. 2d 804.  

I I I  

¶29 I n det er mi ni ng whet her  BDADC i s a quasi - gover nment al  

cor por at i on,  we exami ne f i r st  t he l anguage of  t he st at ut es.  
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Wi sconsi n' s open meet i ngs l aws appl y t o gover nment al  bodi es, 6  

def i ned as f ol l ows:  

( 1)  " Gover nment al  body"  means a st at e or  l ocal  agency,  
boar d,  commi ssi on,  commi t t ee,  counci l ,  depar t ment  or  
publ i c body cor por at e and pol i t i c  cr eat ed by 
const i t ut i on,  st at ut e,  or di nance,  r ul e or  or der ;  a 
gover nment al  or  quasi - gover nment al  cor por at i on except  
f or  t he Br adl ey cent er  spor t s and ent er t ai nment  
cor por at i on;  a l ocal  exposi t i on di st r i ct  under  subch.  
I I  of  ch.  229;  a f ami l y car e di st r i ct  under  s.  
46. 2895;  a nonpr of i t  cor por at i on oper at i ng t he Ol ympi c 
i ce t r ai ni ng cent er  under  s.  42. 11 ( 3) ;  or  a f or mal l y 
const i t ut ed subuni t  of  any of  t he f or egoi ng .  .  .  .  

Wi s.  St at .  § 19. 82( 1)  ( emphasi s added) .  

¶30 The st at e publ i c r ecor ds l aws appl y t o aut hor i t i es. 7 

Wi sconsi n St at .  § 19. 32( 1)  def i nes " aut hor i t y"  t o i ncl ude quasi -

gover nment al  cor por at i ons:   

As used i n ss.  19. 33 t o 19. 39:  

( 1)  " Aut hor i t y"  means any of  t he f ol l owi ng havi ng 
cust ody of  a r ecor d:  a st at e or  l ocal  of f i ce,  el ect ed 
of f i c i al ,  agency,  boar d,  commi ssi on,  commi t t ee,  
counci l ,  depar t ment  or  publ i c body cor por at e and 
pol i t i c  cr eat ed by const i t ut i on,  l aw,  or di nance,  r ul e 
or  or der ;  a gover nment al  or  quasi - gover nment al  
cor por at i on except  f or  t he Br adl ey cent er  spor t s and 
ent er t ai nment  cor por at i on .  .  .  .  

( Emphasi s added. )  

¶31 " Quasi - gover nment al  cor por at i on"  i s def i ned i n nei t her  

t he st at ut es nor  t he case l aw i nt er pr et i ng t he st at ut es.  

However ,  f ocusi ng st r i ct l y on t he wor ds chosen by t he 

l egi s l at ur e,  i t  i s  c l ear  t hat  " quasi - gover nment al  cor por at i on"  

                                                 
6 Wi s.  St at .  § 19. 83.  

7 Wi s.  St at .  §§ 19. 33- 19. 39.   
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means somet hi ng ot her  t han a gover nment al  cor por at i on.  

I nt er pr et i ng quasi - gover nment al  cor por at i on t o i ncl ude onl y 

gover nment al  ent i t i es woul d r ender  t he t er m super f l uous,  

cont r ar y t o t he basi c pr i nci pl e t hat  we i nt er pr et  st at ut es so as 

t o avoi d r ender i ng l anguage super f l uous.  St at e v.  Har enda 

Ent er pr i ses,  I nc. ,  2008 WI  16,  ¶54,  __ Wi s.  2d __,  746 

N. W. 2d 25;  Hut son v.  St at e Per s.  Comm' n,  2003 WI  97,  ¶49,  263 

Wi s.  2d 612,  665 N. W. 2d 212.  

¶32  Exami ni ng t he ver nacul ar  under st andi ng of  " quasi "  

ai ds our  anal ysi s:  " Havi ng a l i keness t o somet hi ng;  r esembl i ng. "  

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language,  1482 ( 3r d 

ed.  1992) .  Empl oyi ng such under st andi ng her e,  a quasi -

gover nment al  cor por at i on woul d r ef er  t o an ent i t y t hat  has a 

l i keness t o or  r esembl es a gover nment al  cor por at i on,  but  whi ch 

i s not  a gover nment al  cor por at i on.  

¶33 The hi st or y of  t he open meet i ngs and publ i c r ecor ds 

st at ut es pr ovi des f ur t her  gui dance.  The t er m " quasi - gover nment al  

cor por at i on"  was i nt r oduced i nt o Wi sconsi n' s open meet i ngs l aw 

i n 1976,  when Wi s.  St at .  § 66. 77 ( 1973- 74)  was r epeal ed and 

r epl aced by §§ 19. 81- 19. 98. 8 Sect i on 66. 77 pr ovi ded t hat  open 

meet i ngs l aws appl i ed t o a " gover nment al  body"  and i ncl uded 

" muni ci pal  or  quasi - muni ci pal  cor por at i on[ s] "  wi t hi n t he 

def i ni t i on of  gover nment al  body.  Wi s.  St at .  § 66. 77( 2) ( c) ( 1973-

74) .  When t he st at ut e was r epl aced,  t he l egi s l at ur e di scar ded 

                                                 
8 The publ i c r ecor ds pr ovi s i ons at  i ssue her e,  Wi s.  St at .  

§§ 19. 31- 19. 39,  wer e added as of  Januar y 1,  1983.  Chapt er  335,  
Laws of  1981.   
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" muni ci pal  or  quasi - muni ci pal  cor por at i on"  i n f avor  of  

" gover nment al  or  quasi - gover nment al  cor por at i on. "  Chapt er  476,  

Law of  Wi sconsi n 1975.  

¶34 By changi ng t he l anguage,  t he l egi s l at ur e expanded t he 

r each of  t he open meet i ngs l aw.  The i mpor t  of  t hi s expansi on i s 

descr i bed by a l eadi ng t r eat i se on muni ci pal  l aw.  I t  expl ai ns 

t hat  quasi - muni ci pal  cor por at i ons ar e t hose cor por at i ons t hat  

r esembl e a muni ci pal  cor por at i on i n some r espect  and whi ch ar e 

publ i c:   

[ " Quasi - muni ci pal  cor por at i on" ]  denot es a cor por at i on 
cr eat ed or  aut hor i zed by t he l egi s l at ur e t hat  i s  
mer el y a publ i c agency endowed wi t h such of  t he 
at t r i but es of  a muni ci pal i t y as may be necessar y i n 
t he per f or mance of  i t s  l i mi t ed obj ect i ve.  I n ot her  
wor ds,  a quasi - muni ci pal  cor por at i on i s a publ i c 
agency cr eat ed or  aut hor i zed by t he l egi s l at ur e t o ai d 
t he st at e .  .  .  .  

" Quasi - muni ci pal "  cor por at i ons ar e publ i c i n nat ur e,  
but  not ,  st r i ct l y speaki ng,  muni ci pal  cor por at i ons.  

Eugene McQui l l en,  Muni ci pal  Cor por at i ons § 2. 13 ( 3r d ed.  Rev.  

1987 & Supp.  1990) .   

¶35 I n cont r ast ,  t he t r eat i se expl ai ns t hat  " quasi - publ i c 

cor por at i on"  r ef er s t o an ent i t y  t hat  " i s not  per  se publ i c or  

gover nment al .  .  .  .  But  ' quasi '  i ndi cat es t hat  t he pr i vat e 

cor por at i on has some r esembl ance t o a publ i c cor por at i on i n 

f unct i on,  ef f ect  or  st at us. "  I d.  Li kewi se,  a quasi - gover nment al  

cor por at i on i s one t hat  i s not  per  se gover nment al ,  but  

r esembl es a gover nment al  cor por at i on i n f unct i on,  ef f ect ,  or  

st at us.   
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¶36 Thus,  pr i or  t o t he cr eat i on of  §§ 19. 82- 19. 98,  

Wi sconsi n' s open meet i ngs l aw appl i ed onl y t o ent i t i es t hat  

wer e,  st r i ct l y speaki ng,  publ i c.  However ,  by changi ng t he 

l anguage of  t he open meet i ngs st at ut es,  t he l egi s l at ur e expanded 

t he l aw t o appl y t o ent i t i es t hat  ar e not  per  se publ i c.  

¶37 As not ed,  nei t her  t hi s cour t  nor  t he cour t  of  appeal s 

has i nt er pr et ed " quasi - gover nment al  cor por at i on"  wi t hi n t he 

meani ng of  §§ 19. 82( 1)  and 19. 32( 1) .  However ,  t he st at e at t or ney 

gener al  has wr i t t en sever al  opi ni ons on t he i ssue. 9 Opi ni ons of  

t he at t or ney gener al  ar e not  bi ndi ng as pr ecedent ,  but  t hey may 

be per suasi ve as t o t he meani ng of  st at ut es.  St at e v.  Wachsmut h,  

73 Wi s.  2d 318,  323,  243 N. W. 2d 410 ( 1976) .  The l egi s l at ur e has 

expr essl y char ged t he st at e at t or ney gener al  wi t h i nt er pr et i ng 

t he open meet i ngs and publ i c r ecor ds st at ut es,  and pr ovi ded t hat  

" [ a] ny per son may r equest  advi ce f r om t he at t or ney gener al  as t o 

t he appl i cabi l i t y"  of  t he l aws.  Wi s.  St at .  §§ 19. 98 and 19. 39.  

Thus t he i nt er pr et at i on advanced by t he at t or ney gener al  i s  of  

par t i cul ar  i mpor t ance her e.  

                                                 
9 See 73 Op.  At t ' y  Gen.  53 ( 1984) ( concl udi ng t hat  a 

hi st or i cal  s i t es or gani zat i on was not  a quasi - gover nment al  
cor por at i on because i t  di d not  possess any gover nment al  
at t r i but es and t her ef or e di d not  r esembl e a gover nment al  
or gani zat i on) ;  66 Op.  At t ' y  Gen.  113 ( 1977) ( advi s i ng t hat  a 
vol unt eer  f i r e depar t ment  was not  a quasi - gover nment al  
cor por at i on because i t  was not  di r ect l y cr eat ed by a 
gover nment al  body) ;  74 Op.  At t ' y  Gen.  38 ( 1985) ( det er mi ni ng t hat  
" f r i ends"  gr oups suppor t i ng publ i c t el evi s i on and r adi o st at i ons 
wer e not  quasi - gover nment al  cor por at i ons because t hey wer e not  
di r ect l y cr eat ed by gover nment  ent i t i es) .   
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¶38 The most  ext ensi ve anal ysi s of  t he i ssue i s f ound i n a 

1991 opi ni on r egar di ng whet her  t he Mi l waukee Economi c 

Devel opment  Cor por at i on ( " Devel opment  Cor por at i on" )  and t he 

Met r opol i t an Mi l waukee Ent er pr i se Cor por at i on ( " Ent er pr i se 

Cor por at i on" )  wer e quasi - gover nment al  cor por at i ons wi t hi n t he 

meani ng of  § 19. 82( 1)  of  t he open meet i ngs st at ut es.  80 Op.  

At t ' y  Gen.  129 ( 1991) .  The Devel opment  Cor por at i on ar t i c l es of  

i ncor por at i on st at ed t hat  i t s pur pose was t o " f ur t her  t he 

economi c devel opment "  and " t o pr omot e j ob cr eat i on"  i n t he 

Mi l waukee ar ea.  Under  t he Devel opment  Cor por at i on' s byl aws,  f our  

of  i t s  ni ne di r ect or s wer e f i l l ed by speci f i ed c i t y of f i c i al s 

and f our  of  i t s  s i x of f i cer s " may be sel ect ed by t he c i t y. "   

¶39 The Ent er pr i se Cor por at i on pr ovi ded economi c 

devel opment  l oans wi t h money r ecei ved f r om t he c i t y v i a f eder al  

smal l  busi ness l oans.  I t s ar t i c l es of  i ncor por at i on pr ovi ded f or  

f our t een di r ect or s,  none of  whi ch wer e r eser ved f or  c i t y  

of f i c i al s or  per sonnel .  Two di r ect or s,  however ,  wer e member s of  

t he c i t y counci l  and one was a c i t y empl oyee.  

¶40 Bot h t he Devel opment  Cor por at i on and t he Ent er pr i se 

Cor por at i on l i s t ed t he Depar t ment  of  Ci t y Devel opment  as t hei r  

pr i nci pal  addr ess,  l ocat ed al l  of  t hei r  of f i ces i n c i t y- owned 

bui l di ngs,  and r ecei ved f r om t he ci t y of f i ce space,  equi pment ,  

and suppl i es.  As wi t h t he Devel opment  Cor por at i on,  t he 

Ent er pr i se Cor por at i on' s byl aws al l ow t hat  t he c i t y coul d sel ect  

f our  of f i cer s pur suant  t o a cont r act  bet ween i t  and t he ci t y.   

 ¶41 I n anal yzi ng whet her  t he t wo ent i t i es wer e quasi -

gover nment al  cor por at i ons,  t he at t or ney gener al  opi ned t hat  a 
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quasi - gover nment al  cor por at i on must  r esembl e a gover nment al  

cor por at i on.  I t  f ound suppor t  f or  i t s  v i ew i n t he t r eat i se c i t ed 

above,  expl ai ni ng t hat  a " ' quasi - publ i c [ or  quasi - gover nment al ]  

cor por at i on'  i s  not  per  se publ i c or  gover nment al  .  .  .  .  [ and]  

has some r esembl ance t o a publ i c cor por at i on i n f unct i on,  ef f ect  

or  st at us. "  80 Op.  At t ' y  Gen.  at  135 ( quot i ng McQui l l i an,  § 2. 13 

( 3r d ed.  Rev.  1987 & Supp.  1990) ( br acket s i n 80 Op.  At t ' y  Gen.  

129) ) .  The at t or ney gener al  expl ai ned t hat  det er mi ni ng whet her  

an ent i t y c l osel y enough r esembl es a publ i c cor por at i on t o be 

consi der ed quasi - gover nment al  r equi r es a case- by- case anal ysi s 

made i n l i ght  of  t he t ot al i t y of  c i r cumst ances.  80 Op.  At t ' y  

Gen.  at  136.  

¶42 Appl y i ng such an anal ysi s,  t he at t or ney gener al  

consi der ed t he f act s t hat  bot h cor por at i ons ser ved t he publ i c 

pur pose of  pr omot i ng economi c devel opment ,  r ecei ved most  of  

t hei r  f undi ng f r om publ i c sour ces,  used t he ci t y ' s devel opment  

depar t ment  as t hei r  pr i nci pal  pl aces of  busi ness,  wer e housed i n 

c i t y- owned bui l di ngs,  and used ci t y equi pment  and suppl i es.  I n 

addi t i on,  i t  r easoned t hat  t he cor por at i ons wer e subj ect  t o 

cont r ol  by t he c i t y i nsof ar  as f our  of  t he Devel opment  

Cor por at i on' s ni ne di r ect or s ser ved by v i r t ue of  bei ng ci t y 

of f i c i al s,  and t he ci t y sel ect ed f our  of f i cer s i n bot h of  t he 

cor por at i ons.   

¶43 I n l i ght  of  t hese f act s,  t he at t or ney gener al  

det er mi ned t hat  t he cor por at i ons wer e quasi - gover nment al  

cor por at i ons because t hey r esembl ed a gover nment al  cor por at i on.  
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Thus,  i t  concl uded t hat  t hey wer e subj ect  t o st at e open meet i ngs 

l aws.  

¶44 Based upon t he st at ut or y l anguage,  pr i nci pl es of  

st at ut or y const r uct i on,  t he hi st or y of  Wi sconsi n' s open meet i ngs 

and publ i c r ecor ds l aws,  and t he i nt er pr et at i ons of  t he At t or ney 

Gener al ,  we det er mi ne t hat  quasi - gover nment al  cor por at i ons ar e 

not  l i mi t ed t o cor por at i ons cr eat ed by act s of  t he gover nment .  

Rat her ,  a quasi - gover nment al  cor por at i on i s a cor por at i on t hat  

r esembl es a gover nment al  cor por at i on.   

¶45 However ,  mer el y super f i c i al  r esembl ance t o 

gover nment al  cor por at i ons i n a s i ngl e r espect  i s i nsuf f i c i ent  

f or  an ent i t y t o be subj ect  t o open meet i ngs and publ i c r ecor ds 

l aws.  Rat her ,  a det er mi nat i on t hat  an ent i t y r esembl es a 

gover nment al  cor por at i on such t hat  i t  i s  subj ect  t o st at e open 

meet i ngs and publ i c r ecor ds l aws r equi r es an exami nat i on of  t he 

t ot al i t y of  f act s about  t he ent i t y.  Thus,  det er mi ni ng whet her  

any par t i cul ar  ent i t y r esembl es a gover nment al  cor por at i on must  

be done on a case- by- case basi s. 10 

I V 

¶46 Al t hough t he par t i es essent i al l y  agr ee t hat  anal yzi ng 

t he t ot al i t y of  c i r cumst ances i s a pr oper  appr oach,  t hey 

                                                 
10 Thi s appr oach al so compor t s wi t h t he appr oach t aken i n 

sever al  ot her  j ur i sdi ct i ons.  See Cr ai g D.  Fei ser ,  Pr ot ect i ng t he 
Publ i c ' s Ri ght  t o Know:  The Debat e Over  Pr i vat i zat i on and Access 
t o Gover nment  I nf or mat i on Under  St at e Law,  27 Fl a.  St .  L.  Rev.  
825,  837- 44 ( 2000) ( col l ect i ng cases f r om j ur i sdi ct i ons empl oyi ng 
a " t ot al i t y of  f act or s"  appr oach t o det er mi ni ng appl i cabi l i t y  of  
publ i c r ecor ds l aws t o pr i vat e ent i t i es) .  
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di sagr ee on t he appl i cat i on of  t he appr oach t o t he pr esent  

case. 11 BDADC cont ends t hat  under  t he t ot al i t y of  t he 

c i r cumst ances appr oach set  f or t h i n 80 Op.  At t ' y  Gen.  129 i t  

does not  r esembl e a gover nment al  cor por at i on.  I t  concedes t hat ,  

l i ke t he Mi l waukee Economi c Devel opment  Cor por at i on and t he 

Met r opol i t an Mi l waukee Ent er pr i se Cor por at i on,  BDADC r ecei ves 

t he vast  maj or i t y of  i t s  f undi ng f r om publ i c sour ces.  However ,  

i t  mai nt ai ns t hat  publ i c f undi ng i s t he onl y way i n whi ch BDADC 

i s s i mi l ar  t o t he cor por at i ons i n 80 At t ' y  Gen.  129.   

¶47 I t  not es t hat ,  unl i ke t he Devel opment  Cor por at i on and 

t he Ent er pr i se Cor por at i on,  al l  of  BDADC' s of f i cer s ar e pr i vat e 

i ndi v i dual s,  and t hat  most  of  i t s  di r ect or s ar e pr i vat e 

c i t i zens.  Fur t her ,  BDADC' s onl y f ul l - t i me empl oyee i s appoi nt ed 

by t he boar d and i s not  an empl oyee of  t he Ci t y.  I t  al so poi nt s 

t o t he f act  t hat  al t hough t he BDADC had of f i ces i n t he Ci t y 

muni ci pal  bui l di ng,  and al t hough t he Ci t y was obl i gat ed t o 

                                                 
11 Al t hough t he par t i es agr ee t hat  anal yzi ng t he t ot al i t y of  

c i r cumst ances i s a pr oper  appr oach,  t he di ssent  obj ect s t o t he 
appr oach on t he gr ound t hat  i t  f ost er s uncer t ai nt y.  Di ssent ,  
¶146.  We appl y t ot al i t y of  c i r cumst ances t est s,  al ong wi t h t he 
at t endant  uncer t ai nt y,  i n cases i nvol v i ng our  most  basi c r i ght s.  
See St at e v.  Young,  2006 WI  98,  ¶75,  294 Wi s.  2d 1,  717 
N. W. 2d 729 ( Four t h Amendment ) ;  St at e v.  Thi el ,  2003 WI  111,  ¶62,  
264 Wi s.  2d 571,  665 N. W. 2d 305 ( Si xt h Amendment  r i ght  t o 
counsel ) ;  St at e v.  Li ndel l ,  2001 WI  108,  ¶41,  245 Wi s.  2d 689,  
629 N. W. 2d 223 ( r i ght  t o an unbi ased j ur y) ;  St at e v.  Secr i st ,  
224 Wi s.  2d 201,  218,  589 N. W. 2d 387 ( 1999)  ( r i ght  t hat  ar r est  
be made onl y wi t h pr obabl e cause) .  Appl y i ng a t ot al i t y of  
c i r cumst ances t est  i n t hi s cont ext  i s  no mor e pr obl emat i c t han 
doi ng so i n cases i nvol v i ng such basi c r i ght s.   
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pr ovi de of f i ce space under  t he cooper at i on agr eement ,  i t s 

meet i ngs wer e not  hel d at  muni ci pal  f aci l i t i es.   

¶48 Fi nal l y,  BDADC ar gues t hat  unl i ke t he Devel opment  

Cor por at i on and Ent er pr i se Cor por at i on,  i t s  r el at i onshi p wi t h 

t he Ci t y was cooper at i ve,  and not  cont r ol l ed by t he Ci t y.  For  

exampl e,  bot h cooper at i on agr eement s bet ween t he Ci t y and BDADC 

st at e t hat  BDADC i s not  a gover nment al  body.  Fur t her ,  BDADC 

cannot  bi nd t he Ci t y or  ent er  i nt o a cont r act  on behal f  of  t he 

Ci t y.  

¶49 The quest i on bef or e us,  however ,  i s  not  whet her  BDADC 

r esembl es t he cor por at i ons i n 80 At t ' y  Gen.  129.  Rat her ,  i t  i s  

whet her  BDADC r esembl es a gover nment al  cor por at i on based on t he 

t ot al i t y of  t he c i r cumst ances.  I n answer i ng t hat  quest i on,  we 

dr aw on sever al  sour ces i n addi t i on t o t he at t or ney gener al  

opi ni on di scussed above.  

¶50 Al t hough t he det er mi nat i on of  whet her  an ent i t y i s 

subj ect  t o open meet i ngs and publ i c r ecor ds l aws depends on t he 

r espect i ve st at ut or y l anguage of  each st at e,  t he i nt er pr et at i ons 

r ender ed by cour t s i n ot her  j ur i sdi ct i ons ar e i nst r uct i ve.  We 

i ni t i al l y  exami ne t he det er mi nat i ons r ender ed by t he hi ghest  
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st at e cour t  i n t hr ee j ur i sdi ct i ons,  Mar yl and,  New Yor k,  and 

Fl or i da. 12 

¶51 The Cour t  of  Appeal s of  Mar yl and r ecent l y addr essed 

whet her  st at e open meet i ngs and publ i c r ecor ds l aws appl i ed t o 

an economi c devel opment  cor por at i on i n Ci t y of  Bal t i mor e Dev.  

Cor p.  v.  Car mel  Real t y Assocs. ,  910 A. 2d 406 ( Md.  2006) .  The 

devel opment  cor por at i on hel d meet i ngs and vot ed t o r ecommend f or  

f i nal  appr oval  by t he mayor  a pr i mar y devel oper  f or  a l ar ge ci t y  

pr oj ect .  The r eal t or s f i l ed sui t ,  al l egi ng t hat  t he devel opment  

cor por at i on was a publ i c body subj ect  t o open meet i ngs l aws and 

an i nst r ument al i t y of  t he Ci t y of  Bal t i mor e subj ect  t o publ i c 

r ecor ds l aws.  I d.  at  415.   

¶52 I n consi der i ng t he nat ur e of  publ i c bodi es,  t he cour t  

di v i ded t he devel opment  cor por at i on' s f unct i ons i nt o t hr ee 

cat egor i es:  pur el y publ i c f unct i ons,  mi xed publ i c and pr i vat e 

f unct i ons,  and pur el y pr i vat e f unct i ons.  I t  consi der ed pur el y 

publ i c t he cor por at i on' s pur poses of  wor ki ng t owar d ci t y  

                                                 
12 The di ssent  compl ai ns about  our  use of  cases f r om ot her  

st at es i nt er pr et i ng di f f er ent  st at ut or y l anguage.  I t  appear s t o 
bel i eve t hat  we ar e usi ng t hese cases t o det er mi ne t he meani ng 
of  " quasi - gover nment al  cor por at i on, "  and cal l s  our  di scussi on of  
ot her  cases a " l eap of  l ogi c"  and " r esul t s- or i ent ed. "  Di ssent ,  
¶159.  The di ssent  mi si nt er pr et s our  appr oach.  We have det er mi ned 
t he meani ng of  quasi - gover nment al  cor por at i on based upon t he 
l anguage of  t he st at ut e,  i t s  hi st or y,  and t he i nt er pr et at i ons 
r ender ed by t he at t or ney gener al .  Whet her  a par t i cul ar  ent i t y 
r esembl es a gover nment al  cor por at i on r equi r es an anal ysi s of  t he 
t r ai t s of  gover nment al  cor por at i ons.  We use t he cases f r om ot her  
j ur i sdi ct i ons t o exami ne what  char act er i st i cs ar e r el evant  i n 
det er mi ni ng whet her  an ent i t y r esembl es a gover nment al  
cor por at i on,  not  t o di scer n t he meani ng of  " quasi - gover nment al  
cor por at i on. "  
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devel opment  st r at egi es;  act i v i t i es t o achi eve st r ong busi ness 

cl i mat e and ur ban r enewal ;  i mpl ement i ng,  over seei ng,  and 

encour agi ng pr i vat e and publ i c devel opment  pr oj ect s;  at t r act i ng 

new busi nesses;  and car r y i ng out  cont r act s wi t h t he c i t y t o 

coor di nat e pl anni ng.  I d.  at  424.  Fur t her ,  t he cour t  not ed t hat  

t he devel opment  cor por at i on was pur el y publ i c  i nsof ar  as t he 

mayor  had t he power  t o appoi nt ,  nomi nat e,  and r emove member s of  

t he cor por at i on,  80 per cent  of  i t s  budget  was pr ovi ded by t he 

c i t y,  and i t s pr oper t y woul d r ever t  t o t he c i t y i f  t he 

cor por at i on ceased t o exi st .  I d.  

¶53 The cour t  saw ot her  of  t he cor por at i on' s f unct i ons as 

mi xed publ i c and pr i vat e f unct i ons.  These i ncl uded coor di nat i ng 

devel opment  ef f or t s bet ween publ i c and pr i vat e sect or s,  

pr ovi di ng f i nanc i al  assi st ance and advi ce t o cr eat e a st r onger  

busi ness cl i mat e,  enhanci ng t he ci t y ' s i mage,  and r ecei v i ng 

f unds f r om publ i c and pr i vat e sour ces ot her  t han t he ci t y.  I d.  

Si gni f i cant l y,  t he cour t  det er mi ned t hat  t he devel opment  

cor por at i on had no f unct i ons t hat  wer e pur el y pr i vat e.  I d.   

¶54 I n assessi ng t he t ot al i t y of  t he c i r cumst ances,  t he 

cour t  det er mi ned t hat  because t he devel opment  cor por at i on had no 

pur el y pr i vat e f unct i ons,  t he open meet i ngs l aw r equi r ed t hat  

t he cor por at i on' s del i ber at i ons be as open as t he pr oceedi ngs of  

t he mayor  and ci t y counci l .  I d.  at  425.  Si mi l ar l y,  because t he 

cor por at i on was est abl i shed wi t h no pur el y pr i vat e f unct i on,  t he 

cour t  det er mi ned t hat  i t  was " an agent  or  t ool "  of  t he c i t y and 

subj ect  t o st at e publ i c r ecor ds l aw.  I d.  at  427.  
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¶55 The appr oach t aken i n Car mel  Real t y i s s i mi l ar  t o t he 

appr oach t aken by t he New Yor k Cour t  of  Appeal s i n det er mi ni ng 

whet her  t he Buf f al o Ent er pr i se Devel opment  Cor por at i on was 

r equi r ed t o compl y wi t h st at e publ i c r ecor ds l aws.  Buf f al o News 

v.  Buf f al o Ent er .  Dev.  Cor p. ,  644 N. E. 2d 277 ( N. Y.  1994) .  The 

cor por at i on' s pur poses i ncl uded r educi ng unempl oyment ,  

mai nt ai ni ng and cr eat i ng j ob oppor t uni t i es,  encour agi ng 

devel opment ,  and l esseni ng gover nment  bur dens,  whi ch t he cour t  

det er mi ned wer e " undeni abl y gover nment al . "  I d.  at  278- 79.   

¶56 The f undi ng f or  Buf f al o Ent er pr i se der i ved ent i r el y 

f r om publ i c sour ces.  I d.  at  278.  Two ci t y of f i c i al s ser ved as 

per manent  di r ect or s of  Buf f al o Ent er pr i se,  and at  t he t i me of  

t he act i on anot her  c i t y of f i c i al  ser ved as an appoi nt ed member  

of  i t s  boar d.  Ot her  member s wer e not  c i t y of f i c i al s.  Fur t her ,  i t  

descr i bed i t sel f  i n f i nanci al  st at ement s and publ i c br ochur es as 

an " agent "  of  t he c i t y,  and i t  was r equi r ed t o di scl ose i t s 

annual  budget .  I d.  at  279.  Based on t hese f act or s,  t he cour t  

concl uded t hat  Buf f al o Ent er pr i se was subj ect  t o t he publ i c 

r ecor ds l aws.  

¶57 I n News and Sun- Sent i nel  Co.  v.  Schwab,  Twi t t y,  & 

Hanser  Ar ch.  Gr oup,  596 So.  2d 1029 ( Fl a.  1992) ,  t he Fl or i da 

Supr eme Cour t  det er mi ned t hat  t he r ecor ds of  an ar chi t ect ur al  

f i r m t hat  cont r act ed wi t h a school  boar d t o pr ovi de ser vi ces on 

a const r uct i on pr oj ect  wer e not  subj ect  t o st at e publ i c r ecor ds 

l aw.  I n maki ng i t s det er mi nat i on,  t he cour t  exami ned a var i et y 

of  f act or s.  Among t he f act or s exami ned wer e t he l evel  of  publ i c 

f undi ng,  whet her  t he ent i t y per f or med a gover nment al  f unct i on,  
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whet her  ser vi ces cont r act ed f or  ar e an i nt egr al  par t  of  a publ i c 

agency' s deci s i on- maki ng pr ocess,  and t he ext ent  of  a publ i c 

agency' s cont r ol  over  t he ent i t y.  I d.  at  1031.   

¶58 The cour t  det er mi ned t hat  t he f i r m di d not  f unct i on as 

par t  of  a publ i c body' s deci s i on pr ocess.  Rat her ,  t he ser vi ces 

pr ovi ded by t he f i r m " wer e not  an i nt egr al  par t  of  t he school  

boar d' s deci s i on- maki ng pr ocess.  .  .  .  Ther e was no del egat i on 

of  or  par t i c i pat i on i n any aspect  of  t he school  boar d' s  

deci s i on- maki ng pr ocess. "  I d.  at  1032.  Fur t her ,  t he cour t  

det er mi ned t hat  t he f i r m' s f undi ng i ndi cat ed t hat  i t  was not  

subj ect  t o publ i c r ecor ds l aws.  The f i r m was pai d by publ i c 

f unds,  but  i t  di d not  r ecei ve t he money i n or der  t o put  t he 

money t o a publ i c use.  I nst ead,  " t he f i r m' s mot i vat i on f or  

r ender i ng pr of essi onal  ser vi ces .  .  .  was cl ear l y t o r ecei ve 

compensat i on,  not  t o pr ovi de a publ i c ser vi ce. "  I d.  at  1032- 33.  

¶59 Al t hough t hi s cour t  and t he cour t  of  appeal s have not  

i nt er pr et ed " quasi - gover nment al  cor por at i on"  wi t hi n t he meani ng 

of  open meet i ngs and publ i c r ecor ds l aws,  we r ecent l y exami ned 

whet her  t he Uni ver si t y of  Wi sconsi n Hospi t al  & Cl i ni cs Aut hor i t y  

( " Aut hor i t y" )  was a " pol i t i cal  cor por at i on"  under  Wi s.  St at .  

§§ 893. 80( 1) ( a)  and ( 1m) .   Rouse v.  Theda Cl ar k Medi cal  Cent er ,  

I nc. ,  2007 WI  87,  ¶17,  302 Wi s. 2d 358,  735 N. W. 2d 30.  We 

det er mi ned t hat  " [ g] i ven t he power  and st r uct ur e"  of  t he 

Aut hor i t y,  i t  i s  a pol i t i cal  cor por at i on,  i d. ,  ¶31,  whi ch i s 

" synonymous wi t h t he t er m ' publ i c cor por at i on. ' "   I d. ,  ¶22 

( c i t i ng Bl ack' s Law Di ct i onar y 344 ( 7t h ed.  1999) ) .   
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¶60 I n r eachi ng t hat  concl usi on,  we consi der ed a var i et y 

of  f act or s,  i ncl udi ng t he cr eat i on of  t he Aut hor i t y by t he 

l egi s l at ur e and t he f act  t hat  i t s  di r ect or s wer e publ i c 

of f i c i al s or  appoi nt ed by publ i c of f i c i al s.  We not ed t hat  t he 

Aut hor i t y had dut i es t o engage i n col l ect i ve bar gai ni ng and t o 

ent er  i nt o agr eement s and l eases wi t h t he st at e.  I d.  ¶31.    

¶61 The cour t  pai d par t i cul ar  at t ent i on t o t he Aut hor i t y ' s 

f i nanci al  and r epor t i ng r equi r ement s.  We expl ai ned t hat  f ai l ur e 

t o ext end or  r enew agr eement s or  l eases woul d r esul t  i n t he 

t r ansf er  of  f aci l i t i es t o t he boar d of  r egent s.  Fur t her ,  we 

not ed t hat  t he " st at e i s ensur ed of  access t o t he [ Aut hor i t y ' s]  

f i nanci al  st at ement s"  and t hat  t he Aut hor i t y " must  updat e t he 

st at e on a consi st ent  basi s. "  I d.  The cour t  made t he 

det er mi nat i on t hat  t he Aut hor i t y i s a pol i t i cal  cor por at i on 

despi t e t he Aut hor i t y ' s di ssi mi l ar i t i es wi t h publ i c ent i t i es,  

i ncl udi ng t he f act  t hat  t he Aut hor i t y does " not  r ecei ve gener al  

pur pose r evenue f r om t he st at e. "  I d. ,  ¶32.  Whi l e Rouse does not  

di r ect l y addr ess whet her  an ent i t y i s a quasi - gover nment al  

cor por at i on,  i t  i s  i nst r uct i ve her e i nsof ar  as i t  set s f or t h 

f act or s r el evant  i n c l assi f y i ng an ent i t y wi t h char act er i st i cs 

of  bot h publ i c and pr i vat e cor por at i ons.  I d. ,  ¶22.   

¶62 Fr om t hese cases we can di scer n a number  of  f act or s 

t hat  ar e i mpor t ant  i n det er mi ni ng whet her  an ent i t y i s subj ect  

t o open meet i ngs and publ i c r ecor ds l aws.  Fi r st  among t hese i s 

f i nances.  I n det er mi ni ng whet her  ent i t i es ar e subj ect  t o f r eedom 

of  i nf or mat i on l aws a " key f act or  i n br i ngi ng such bodi es wi t hi n 

t he cover age of  a st at e [ f r eedom of  i nf or mat i on]  l aw near l y 
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al ways i s st at e f undi ng of  t he ent i t y. "  Bur t  A.  Br aver man and 

Wesl ey R.  Heppl er ,  A Pr act i cal  Revi ew of  St at e Open Recor ds 

Laws,  49 Geo.  Wash.  L.  Rev.  720,  731 ( 1981) .  Thi s v i ew i s echoed 

i s many j ur i sdi c t i ons. 13 Addi t i onal  f act or s i ncl ude whet her  i t  

ser ves a publ i c f unct i on,  whet her  i t  appear s t o t he publ i c t o be 

a gover nment  ent i t y,  whet her  t he ent i t y i s subj ect  t o gover nment  

cont r ol ,  and t he degr ee of  access t hat  gover nment  bodi es have t o 

t he ent i t y ' s r ecor ds.   

¶63 As we concl ude above,  an ent i t y i s a quasi -

gover nment al  cor por at i on i f ,  based on t he t ot al i t y of  t he 

c i r cumst ances,  i t  r esembl es a gover nment al  cor por at i on i n 

                                                 
13 The Nebr aska Supr eme Cour t  has det er mi ned t hat  t he power  

t o r ecei ve t ax r evenue suf f i ces t o r ender  an agr i cul t ur al  
soci et y,  f or med by vol unt ar y associ at i on pur suant  t o a st at ut e,  
a " publ i c body"  subj ect  t o st at e open meet i ngs l aw.  Ni xon v.  
Madi son Count y Agr i cul t ur al  Soci et y,  348 N. W. 2d 119,  119- 20 
( Neb.  1984) .  

Ot her  cour t s have det er mi ned t hat  f undi ng i s an i mpor t ant ,  
t hough not  di sposi t i ve,  f act or  i n whet her  an ent i t y i s subj ect  
t o open meet i ngs and publ i c r ecor ds l aws.  I n St at e ex r el .  
Tol edo Bl ade Co.  v.  Uni ver si t y of  Tol edo Foundat i on,  602 N. E. 2d 
1159 ( Ohi o 1992) ,  t he Ohi o Supr eme Cour t  det er mi ned t hat  a 
pr i vat e nonpr of i t  f oundat i on t hat  r ecei ved and sol i c i t ed gi f t s 
on behal f  of  a publ i c uni ver si t y was subj ect  t o open meet i ngs 
and publ i c r ecor ds l aws.  The cour t  based i t s deci s i on on t he 
f act  t hat  t he f oundat i on r ecei ved t ax r evenues,  had f r ee of f i ce 
space f r om t he uni ver si t y,  had i t s empl oyees'  wages pai d by 
uni ver si t y f unds,  and per f or med a publ i c f unct i on.  I d.  at  1162-
63.  See al so West on v.  Car ol i na Resear ch & Dev.  Found. ,  401 
S. E. 2d 161 ( S. C.  1991) ( f oundat i on oper at ed f or  benef i t  of  publ i c  
uni ver si t y whi ch r ecei ves and expends publ i c f unds subj ect  t o 
open r ecor ds l aw) ;  Massachuset t s Bay Tr ansp.  Aut h.  Ret .  Bd.  v.  
St at e Et hi cs Comm' n,  608 N. E. 2d 1052,  1056 ( Mass.  1993) ;  Adams 
Count y Recor d v .  Gr eat er  Nor t h Dakot a Ass' n,  529 N. W. 2d 830,  
834- 38 ( N. D.  1995) .   
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f unct i on,  ef f ect ,  or  st at us.  I n l i ght  of  t he f or egoi ng 

aut hor i t i es,  and based on t he f act or s set  f or t h,  we concl ude 

t hat  BDADC does r esembl e a gover nment al  cor por at i on. 14 

¶64 To begi n,  we emphasi ze t he f act  t hat  BDADC i s al most  

ent i r el y t axpayer  f unded.  Whi l e BDADC mi ni mi zes t he i mpor t ance 

                                                 
14 The f act or s set  f or t h her e ar e not  excl usi ve i n 

det er mi ni ng whet her  ent i t i es ar e subj ect  t o open meet i ngs and 
publ i c r ecor ds l aws.  Rat her ,  t hey ar e t he f act or s r el evant  t o 
t he pr esent  case.  I n News and Sun- Sent i nel  Co.  v.  Schwab,  
Twi t t y,  & Hanser  Ar ch.  Gr oup,  596 So. 2d 1029 ( Fl a.  1992) ,  f or  
exampl e,  t he Fl or i da Supr eme Cour t  est abl i shed a ni ne- f act or  
t est  f or  det er mi ni ng whet her  a pr i vat e cor por at i on act ed on t he 
behal f  of  a publ i c agency.  Among t hose ni ne f act or s wer e t he 
l evel  of  publ i c f undi ng,  whet her  publ i c and pr i vat e f unds wer e 
commi ngl ed,  whet her  a publ i c agency had a subst ant i al  f i nanci al  
i nt er est  i n t he ent i t y,  f or  whose benef i t  t he pr i vat e ent i t y was 
act i ng,  and whet her  t he pr i vat e ent i t y ' s ser vi ces wer e an 
i nt egr al  par t  of  t he publ i c agency' s deci s i on- maki ng pr ocess.  
I d.  at  1031.  The Col or ado Cour t  of  Appeal s adopt ed t he same 
ni ne- f act or  t est  i n Denver  Post  Cor p.  v.  St apl et on Dev.  Cor p. ,  
19 P. 3d 36,  41 ( Col o.  Ct .  App.  2000) .  

A l eadi ng t r eat i se on open meet i ngs l aws set s f or t h 14 
f act or s used by cour t s i n det er mi ni ng whet her  pr i vat e ent i t i es  
ar e subj ect  t o such l aws.  Ann Tayl or  Schwi ng,  Open Meet i ngs Laws 
( 2d ed.  2000) ,  § 4. 100.  Among t he f act or s i ncl uded ar e whet her  
t he ent i t y i s exempt  f r om t axes,  whet her  i t  i s  a f or - pr of i t  or  
nonpr of i t  ent i t y,  whet her  i t  i s  subj ect  t o gover nment  audi t s,  
and whet her  i t  i s  ent i t l ed t o asser t  gover nment al  i mmuni t i es.  
I d.  
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of  i t s  sour ce of  f undi ng,  i t  i s  a s i gni f i cant  f act or . 15 Under  

bot h t he 1997 and 2004 cooper at i ve agr eement s t he Ci t y gave 

subst ant i al  f undi ng t o BDADC.  The f i r st  agr eement  st at ed t hat  

t he Ci t y woul d i ncl ude an annual  cont r i but i on t o BDADC i n i t s 

budget .  I t  f ur t her  pr ovi ded t hat  t he Ci t y woul d al l ocat e a l ar ge 

por t i on of  i t s  r oom t ax t o BDADC.  The 2004 agr eement  st at ed t hat  

t he Ci t y woul d al l ocat e t o BDADC 90 per cent  of  t he pr oceeds of  

i t s  r oom t ax,  wi t h no annual  cont r i but i on wr i t t en i nt o i t s 

budget .  BDADC' s i ncome consi st s ent i r el y of  t he r oom t ax money 

and i nt er est  on t he r oom t ax money.  I n t he f i r st  hal f  of  2005,  

f or  exampl e,  t he pr oceeds f r om t he r oom t ax const i t ut ed about  84 

per cent  of  BDADC' s i ncome and t he r est  was i nt er est  i ncome.  

Fur t her ,  t he Ci t y pr ovi ded BDADC wi t h of f i ce space,  suppl i es,  

and cl er i cal  suppor t .   

                                                 
15 The di ssent  s i mi l ar l y mi ni mi zes t he i mpor t ance of  BDADC' s 

f undi ng by c l ai mi ng t hat  t he per sons upon whom t he r oom t ax i s  
l evi ed do not  act ual l y pay t he t ax.  Di ssent ,  ¶115 n. 3.  I t s v i ew 
di r ect l y cont r adi ct s t he l anguage of  t he or di nance,  whi ch st at es 
t hat  t he " t ax i s i mposed upon t he r et ai l er s"  f ur ni shi ng l odgi ng.  
Ci t y of  Beaver  Dam,  Wi sconsi n Muni ci pal  Code § 2- 124( b) .  I n 
addi t i on,  t he di ssent ' s c l ai m t hat  " t r ansi ent s,  not  r esi dent s,  
pay t he r oom t ax, "  i d. ,  makes an assumpt i on about  who f oot s t he 
bi l l  f or  l odgi ng i n Beaver  Dam.  The di ssent  has pr ovi ded no 
i nf or mat i on r egar di ng whet her  such bi l l s  ar e pai d by Beaver  Dam 
busi nesses and r esi dent s f or  t hei r  guest s,  by peopl e who l i ve 
el sewher e,  or  by someone el se al t oget her .  I t  appear s t o have 
si mpl y made up f act s.   

Mor e i mpor t ant ,  t hough,  i s t he di ssent ' s i mpl i cat i on t hat  
t he r esi dent s of  Beaver  Dam ar e not  ent i t l ed t o i nf or mat i on 
about  how t hei r  gover nment  spends i t s money based upon t he 
sour ce of  t he money.  The di ssent ' s v i ew i s unsuppor t ed,  novel ,  
and wr ong.  Regar dl ess of  who pays t he t ax money,  i t  i s  f or  t he 
use of  t he r esi dent s of  Beaver  Dam,  and t hei r  c l ai m t o know how 
i t  i s  used i s undi mi ni shed.   
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¶65 Li ke a gover nment al  cor por at i on,  BDADC r ecei ves t he 

vast  maj or i t y of  i t s  f unds f r om t axes bor ne by t he publ i c and 

r ecei ves basi c suppor t  f r om gover nment  sour ces.  I n t hi s r espect ,  

BDADC mor e cl osel y r esembl es a gover nment al  cor por at i on i n 

st at us t han t he cor por at i on we exami ned i n Rouse.  Ther e,  we 

det er mi ned t hat  t he Uni ver si t y of  Wi sconsi n Hospi t al  & Cl i ni cs 

Aut hor i t y was a pol i t i cal  cor por at i on despi t e i t  r ecei v i ng no 

" gener al  pur pose r evenue f r om t he st at e. "  302 Wi s.  2d 358,  ¶32.  

¶66 Wi t h r espect  t o f i nances,  BDADC i s aki n t o t he 

devel opment  cor por at i on subj ect  t o open meet i ngs and publ i c 

r ecor ds l aws i n Car mel  Real t y,  and aki n t o t he devel opment  

cor por at i on consi der ed i n Buf f al o News.  I t  i s  al so s i mi l ar  t o 

t he cor por at i ons t hat  t he at t or ney gener al  exami ned i n 80 Op.  

At t ' y  Gen.  129.  Mor eover ,  unl i ke t he ar chi t ect ur e f i r m i n News 

and Sun- Sent i nel ,  596 So.  2d 1029,  BDADC r ecei ved t ax money i n 

or der  t o pr ovi de publ i c ser v i ce,  not  mer el y t o r ecei ve 

compensat i on.  Thus,  BDADC r esembl es a gover nment al  cor por at i on 

i nsof ar  as i t  i s  a t ax- f unded or gani zat i on whi ch r ecei ves f unds 

t o achi eve a publ i c pur pose.   

¶67 The degr ee t o whi ch BDADC' s f undi ng comes f r om t he 

Ci t y i s not  t he onl y way i n whi ch i t s f i nances ar e l i ke t he 

f i nances of  a gover nment al  cor por at i on.  Under  i t s ar t i c l es of  

i ncor por at i on,  i f  BDADC i s di ssol ved or  l i qui dat ed,  any of  i t s  

r emai ni ng asset s ar e t o be di st r i but ed t o t he Ci t y.  I n ef f ect ,  

t he Ci t y pr ovi des asset s f or  t he BDADC t o use,  but  r et ai ns an 

i nt er est  i n t hose asset s.   
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¶68 Thi s par al l el s t he Mar yl and Cour t  of  Appeal s '  

r easoni ng i n Car mel  Real t y,  whi ch consi der ed t he f act  t hat  a 

devel opment  cor por at i on' s asset s woul d r ever t  t o a c i t y 

i mpor t ant  i n i t s det er mi nat i on t hat  t he cor por at i on was subj ect  

t o st at e open meet i ngs and publ i c r ecor ds l aws.  910 A. 2d at  415.  

I t  al so par al l el s our  r easoni ng i n Rouse,  wher e we consi der ed 

si gni f i cant  t he f act  t hat  pr oper t y woul d t r ansf er  t o t he 

Uni ver si t y of  Wi sconsi n Boar d of  Regent s i n t he event  t hat  t he 

Aut hor i t y f ai l ed t o ext end or  r enew an agr eement  or  l ease.  302 

Wi s.  2d 358,  ¶31.   

¶69 I n addi t i on,  BDADC r esembl es a gover nment al  

cor por at i on wi t h r espect  t o t he f unct i on i t  ser ves,  bot h i n 

t er ms of  i t s  pur pose and i t s act i ons.  BDADC' s byl aws st at e t hat  

i t s excl usi ve pur pose i s t o engage i n economi c devel opment  and 

busi ness r et ent i on wi t hi n t he cor por at e l i mi t s and l ands t hat  

coul d become par t  of  t he cor por at e l i mi t s of  t he Ci t y.  Pr i or  t o 

BDADC' s i ncor por at i on,  t he Ci t y  had an economi c devel opment  

of f i ce t hat  ser ved t hat  f unct i on.  Mor eover ,  BDADC has no ot her  

c l i ent s.  Thus,  wi t h r espect  t o t he f unct i on i t  ser ves,  BDADC i s 

i ndi st i ngui shabl e f r om t he Ci t y of f i ce t hat  pr eceded BDADC' s 

i ncor por at i on.  That  r esembl ance i s al l  t he st r onger  i nsof ar  as 

t he execut i ve v i ce pr esi dent  of  BDADC f r om 1997 unt i l  ear l y 2005 

had pr evi ousl y  ser ved as di r ect or  of  t he Ci t y ' s economi c 

devel opment  of f i ce.  

¶70 Whi l e BDADC cannot  bi nd t he Ci t y or  ent er  cont r act s on 

behal f  of  t he Ci t y,  i t  does r esembl e a gover nment al  cor por at i on 

i nsof ar  as i t  negot i at es on behal f  of  t he Ci t y.  I n i t s 
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negot i at i ons wi t h Wal - Mar t  r egar di ng t he devel opment  of  a 

bui l di ng s i t e,  BDADC di scussed ut i l i t i es and f i r e pr ot ect i on.  I t  

al so negot i at ed a memor andum of  under st andi ng t hat  pr ovi ded t hat  

t he Ci t y woul d make i mpr ovement s t o t he si t e.  These ar e 

f unct i ons t hat  t he Ci t y woul d per f or m i n BDADC' s absence.  

¶71 BDADC' s f unct i ons ar e s i mi l ar  t o t hose of  t he 

cor por at i on i n Buf f al o News.  Bot h BDADC and Buf f al o Ent er pr i ses 

wor k t o encour age devel opment  and economi c oppor t uni t y,  whi ch 

t he New Yor k Cour t  of  Appeal s det er mi ned t o be " undeni abl y 

gover nment al . "  644 N. E. 2d at  278- 79.   

¶72 The f unct i ons BDADC per f or ms ar e pr eci sel y t hose t hat  

l ed t he Car mel  Real t y cour t  t o det er mi ne t hat  a devel opment  

cor por at i on was a publ i c body and i nst r ument  of  a c i t y subj ect  

t o open meet i ngs and publ i c r ecor ds l aws.  910 A. 2d at  410.  Al so 

l i ke t he cor por at i on i n Car mel  Real t y,  BDADC does not  appear  t o 

have any pur el y pr i vat e f unct i on.  The f act  t hat  f i nal  appr oval  

f or  cont r act s must  come f r om t he Ci t y does not  di mi ni sh BDADC' s 

publ i c f unct i on.  As t he Car mel  Real t y cour t  made cl ear ,  an 

ent i t y may ser ve a publ i c f unct i on even i f  i t  mer el y makes 

r ecommendat i ons subj ect  t o f i nal  appr oval  by a c i t y of f i c i al .  

910 A. 2d at  425.  

¶73 BDADC' s st at us al so r esembl es t hat  of  a gover nment al  

cor por at i on f r om t he per spect i ve of  t he publ i c.  Unt i l  af t er  t he 

st ar t  of  t hi s l i t i gat i on,  BDADC' s of f i ces wer e l ocat ed i n t he 

Ci t y ' s muni ci pal  bui l di ng,  and t he Ci t y i ncl uded BDADC on i t s 

websi t e.  Two of  BDADC' s di r ect or s wer e Ci t y  of f i c i al s.  The 
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ef f ect  of  such cl ose t i es i s t o make i t  di f f i cul t  f or  t he publ i c 

t o di scer n wher e t he Ci t y ends and BDADC begi ns.   

¶74 I n t hi s r espect  BDADC i s s i mi l ar  t o t he cor por at i on i n 

Buf f al o News,  whi ch st at ed i n i t s publ i c br ochur es and f i nanci al  

st at ement s t hat  i t  was an agent  of  a c i t y.  644 N. E. 2d at  279.  I t  

i s  al so s i mi l ar  t o t he cor por at i ons exami ned i n 80 Op.  At t ' y  

Gen.  129,  whi ch wer e housed i n muni ci pal  bui l di ngs and l i s t ed 

t he Depar t ment  of  Ci t y Devel opment  as t hei r  pr i nci pal  addr esses.  

Thus,  BDADC r esembl es a gover nment al  cor por at i on i n i t s publ i c  

appear ance.  

¶75 BDADC al so r esembl es a gover nment al  cor por at i on t o t he 

ext ent  t hat  t he Ci t y mai nt ai ns a degr ee of  cont r ol  over  BDADC' s 

act i ons.  An aspect  of  t hat  cont r ol  i s  t he composi t i on of  BDADC' s 

boar d of  di r ect or s.  Al t hough a maj or i t y of  BDADC' s di r ect or s ar e 

pr i vat e c i t i zens,  t wo ar e Ci t y  of f i c i al s t hat  ser ve as ex 

of f i c i o member s.  Thi s cont r ast s  wi t h Rouse,  wher e al l  of  t he 

vot i ng member s of  t he boar d of  di r ect or s wer e ei t her  publ i c 

of f i c i al s or  appoi nt ed by publ i c of f i c i al s.  I t  al so cont r ast s 

wi t h Car mel  Real t y.  

¶76 However ,  i n Buf f al o News onl y  t hr ee member s of  t he 

cor por at i on' s boar d wer e c i t y of f i c i al s,  644 N. E. 2d at  278,  and 

one of  t he cor por at i ons consi der ed i n 80 Op.  At t ' y  Gen.  129 

r eser ved no posi t i ons on i t s boar d f or  c i t y of f i c i al s.  Fur t her ,  

havi ng a boar d composed of  or  appoi nt ed by publ i c of f i c i al s i s 

not  a r equi r ement  f or  an ent i t y  t o be subj ect  t o open meet i ngs 

and publ i c r ecor ds l aws.  Rat her ,  i t  i s  par t  of  a t ot al i t y of  

c i r cumst ances t est .  Fi nal l y,  t he f act  t hat  some Ci t y of f i c i al s  
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ser ve as ex of f i c i o member s of  BDADC' s boar d evi nces some degr ee 

of  Ci t y cont r ol .   

¶77 The degr ee of  access t hat  t he Ci t y has t o BDADC' s 

i nf or mat i on i s al so i mpor t ant  i n det er mi ni ng whet her  BDADC i s a 

quasi - gover nment al  cor por at i on.  The cooper at i ve agr eement s 

bet ween t he Ci t y and BDADC al l ow t hat  Ci t y r epr esent at i ves may 

exami ne BDADC' s account i ng r ecor ds.  Addi t i onal l y,  t he 2004 

agr eement  pr ovi des t hat  BDADC must  submi t  i t s  annual  management  

pl an t o t he Ci t y.   

¶78 I n Rouse,  t he f act s t hat  t he Aut hor i t y was r equi r ed t o 

" updat e t he st at e on a consi st ent  basi s"  and t hat  t he st at e was 

" ensur ed access t o t he [ Aut hor i t y ' s]  f i nanci al  st at ement s"  wer e 

i mpor t ant  t o our  det er mi nat i on t hat  i t  was a pol i t i cal  

cor por at i on.  302 Wi s.  2d 358,  ¶32.  Si mi l ar l y,  i n Buf f al o News,  

t he f act  t hat  Buf f al o Ent er pr i ses had t o di scl ose i t s annual  

budget  wei ghed i n f avor  of  t he det er mi nat i on t hat  i t  was subj ect  

t o publ i c r ecor ds l aws.  644 N. E. 2d at  279.  Accor di ngl y,  i nsof ar  

as BDADC must  pr ovi de t he Ci t y wi t h access t o i nf or mat i on,  i t  

r esembl es a gover nment al  cor por at i on.  

¶79 Thus,  BDADC r esembl es a gover nment al  cor por at i on i n  

sever al  i mpor t ant  r espect s:  ( 1)  ot her  t han i nt er est  i ncome,  i t s 

sol e sour ce of  f unds i s publ i c t ax dol l ar s,  ( 2)  i t  ser ves a 

publ i c f unct i on and has no pur el y pr i vat e f unct i on,  ( 3)  i t  

appear s i n i t s pr esent at i on t o t he publ i c t hat  i t  i s  par t  of  t he 

Ci t y,  ( 4)  t he Ci t y mai nt ai ns a degr ee of  cont r ol  over  BDADC,  and 

( 5)  t he Ci t y has access t o BDADC' s f i nanci al  i nf or mat i on and 

management  pl an.  No one of  t hese ways i s suf f i c i ent  t o concl ude 
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t hat  BDADC i s a quasi - gover nment al  cor por at i on.  However ,  

consi der i ng t hem i n t ot al i t y,  we det er mi ne t hat  BDADC r esembl es 

a gover nment al  cor por at i on i n f unct i on,  ef f ect ,  or  st at us.  Thus,  

i t  i s  a quasi - gover nment al  cor por at i on wi t hi n t he meani ng of  

§§ 19. 82( 1)  and 19. 32( 1) . 16 

V 

¶80 Havi ng det er mi ned t hat  BDADC i s a quasi - gover nment al  

cor por at i on does not  mean t hat  al l  of  i t s  meet i ngs ar e 

aut omat i cal l y open or  t hat  al l  of  i t s  r ecor ds ar e i mmedi at el y 

di scl osed t o t he publ i c.   Ther e ar e sever al  ways i n whi ch 

economi cal l y i mpor t ant  i nf or mat i on coul d be pr ot ect ed f r om 

di scl osur e f or  t he pur poses of  open meet i ngs and publ i c r ecor ds 

l aws. 17  

¶81 For  exampl e,  § 19. 85( 1) ( e)  al l ows f or  c l osed sessi ons 

r egar di ng pur chases of  publ i c pr oper t y,  i nvest i ng publ i c f unds,  

or  doi ng ot her  publ i c busi ness " whenever  compet i t i ve or  

                                                 
16 The di ssent  at  once compl ai ns of  t he l ack of  a br i ght  

l i ne r ul e and t he st r i ngency of  t he t est  set  f or t h i n t hi s 
opi ni on.  Di ssent ,  ¶¶198- 99,  215.  I t  c i t es t o an unadopt ed 
l egi s l at i ve pr oposal  t o def i ne economi c devel opment  cor por at i on 
as evi dence of  t he need f or  a br i ght - l i ne r ul e.  I d. ,  ¶195.  Bot h 
of  t he br i ght - l i ne pr oposal s ci t ed by t he di ssent  ar e mor e 
st r i ngent  t han t he t est  set  f or t h her e,  and bot h woul d i ncl ude 
BDADC.  I d. ,  ¶¶196- 97.  Thus,  cont r ar y t o t he di ssent ' s asser t i on,  
ei t her  pr oposal  woul d di ct at e t he r esul t  t hat  BDADC i s a quasi -
gover nment al  cor por at i on.  See i d. ,  ¶197- 98.  Mor eover ,  t he 
appar ent  need f or  such pr oposal s  i s evi dence t hat  a br i ght - l i ne 
r ul e i s not  i nher ent  i n t he wor ds of  t he st at ut e.  

17 See Sands v.  Whi t nal l  School  Di st r i ct  f or  di scover y r ul es 
appl i cabl e t o meet i ngs i n c l osed sessi on pur suant  t o chapt er  19,  
Wi sconsi n St at ut es.  2008 WI  89,  __ Wi s.  2d __,  __ N. W. 2d __.  
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bar gai ni ng r easons r equi r e a c l osed sessi on. " 18 Si mi l ar l y,  

§ 19. 85( 1) ( i )  al l ows cl osed sessi ons f or  mat t er s r el at ed t o t he 

economi c adj ust ment  pr ogr am pur suant  t o Wi s.  St at .  § 560. 1519 

wher e di scussi ng such mat t er s i n open sessi on " coul d adver sel y  

af f ect  t he busi ness,  i t s empl oyees or  f or mer  empl oyees. "  Wi s.  

St at .  § 19. 85( 1) ( i ) .  Addi t i onal l y,  at  or al  ar gument  BDADC 

conceded t hat  much of  i t s  wor k i s done by i t s execut i ve v i ce 

pr esi dent ,  and t hat  i nf or mal  meet i ngs bet ween compani es and t he 

execut i ve v i ce pr esi dent  woul d not  const i t ut e meet i ngs under  

§ 19. 82( 2) . 20  

¶82 The publ i c r ecor ds st at ut es al so cont ai n pr ovi s i ons 

whi ch may pr event  di scl osur e of  i nf or mat i on i mpor t ant  t o 

economi c devel opment .  Recogni z i ng t he r el at i on bet ween open 

                                                 
18 Wi sconsi n St at .  § 19. 85( 1) ( e)  pr ovi des t hat  a c l osed 

sessi on may be hel d:   

( e)  Del i ber at i ng or  negot i at i ng t he pur chasi ng of  
publ i c pr oper t i es,  t he i nvest i ng of  publ i c f unds,  or  
conduct i ng ot her  speci f i ed publ i c busi ness,  whenever  
compet i t i ve or  bar gai ni ng r easons r equi r e a c l osed 
sessi on.  

19 Wi sconsi n St at .  § 560. 15 pr ovi des f or  communi t i es t o 
assi st  busi nesses consi der i ng ceasi ng oper at i ons or  l ayi ng of f  
empl oyees i n t he st at e.  

20 Wi sconsi n St at .  § 19. 82( 2)  pr ovi des i n r el evant  par t :  

" Meet i ng"  means t he conveni ng of  member s of  a 
gover nment al  body f or  t he pur pose of  exer ci s i ng t he 
r esponsi bi l i t i es,  aut hor i t y,  power  or  dut i es del egat ed 
t o or  vest ed i n t he body.  I f  one−hal f  or  mor e of  t he 
member s of  a gover nment al  body ar e pr esent ,  t he 
meet i ng i s r ebut t abl y pr esumed t o be f or  t he pur pose 
of  exer ci s i ng t he r esponsi bi l i t i es,  aut hor i t y,  power  
or  dut i es del egat ed t o or  vest ed i n t he body.  .  .  .   
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meet i ngs and publ i c r ecor ds l aws,  § 19. 35( 1) ( a)  al l ows t hat  

under  some ci r cumst ances exempt i ons t o open sess i on r equi r ement s 

under  § 19. 85 can ser ve as a basi s f or  denyi ng publ i c access t o 

a r ecor d.   

The exempt i ons t o t he r equi r ement  of  a gover nment al  
body t o meet  i n open sessi on under  s.  19. 85 ar e 
i ndi cat i ve of  publ i c pol i cy,  but  may be used as 
gr ounds f or  denyi ng publ i c access t o a r ecor d onl y i f  
t he aut hor i t y or  l egal  cust odi an under  s.  19. 33 makes 
a speci f i c  demonst r at i on t hat  t her e i s a need t o 
r est r i ct  publ i c access at  t he t i me t hat  t he r equest  t o 
i nspect  or  copy t he r ecor d i s made.   

Wi s.  St at .  § 19. 35( 1) ( a) ;  see Zel l ner  v.  Cedar bur g Sch.  Di st . ,  

2007 WI  53,  ¶49,  300 Wi s.  2d 290,  731 N. W. 2d 240.   

¶83 Anot her  i mpor t ant  consi der at i on i s § 19. 36( 5) ,  whi ch 

al l ows t hat  aut hor i t i es " may wi t hhol d access t o any r ecor d or  

por t i on of  a r ecor d cont ai ni ng i nf or mat i on qual i f y i ng as a t r ade 

secr et "  pur suant  t o Wi s.  St at .  § 134. 90( 1) ( c) .  " Tr ade secr et s"  

ar e def i ned as f ol l ows:  

( c)  " Tr ade secr et "  means i nf or mat i on,  i ncl udi ng a 
f or mul a,  pat t er n,  compi l at i on,  pr ogr am,  devi ce,  
met hod,  t echni que or  pr ocess t o whi ch al l  of  t he 
f ol l owi ng appl y:  

1.  The i nf or mat i on der i ves i ndependent  economi c val ue,  
act ual  or  pot ent i al ,  f r om not  bei ng gener al l y known 
t o,  and not  bei ng r eadi l y ascer t ai nabl e by pr oper  
means by,  ot her  per sons who can obt ai n economi c val ue 
f r om i t s di scl osur e or  use.  

2.  The i nf or mat i on i s t he subj ect  of  ef f or t s t o 
mai nt ai n i t s secr ecy t hat  ar e r easonabl e under  t he 
c i r cumst ances.  
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Wi s.  St at .  § 134. 90( 1) ( c) .  21 

¶84 I n addi t i on t o t he expr ess st at ut or y pr ovi s i ons 

l i mi t i ng di scl osur e under  publ i c r ecor ds l aw,  Wi sconsi n cour t s 

have r ecogni zed ot her  l i mi t at i ons t o di scl osur e,  i ncl udi ng t he 

r equi r ement  t hat  t he har m t o t he publ i c f r om di scl osur e shoul d 

be bal anced agai nst  t he benef i t  of  di scl osur e t o t he publ i c.  One 

must  be bal anced agai nst  t he ot her  i n det er mi ni ng whet her  t o 

per mi t  di scl osur e.  St at e ex r el .  Youmans v.  Owens,  28 

Wi s.  2d 672,  681,  137 N. W. 2d 470 ( 1965) ;  see al so Mel ani e R.  

Swank,  The Wi sconsi n Publ i c Recor ds and Open Meet i ngs Handbook,  

2nd ed. ,  § 4. 9.   

¶85 Accor di ngl y,  i n  Li nzmeyer  v.  For cey,  2002 WI  84,  254 

Wi s.  2d 306,  646 N. W. 2d 811,  once t hi s cour t  det er mi ned t hat  t he 

open r ecor ds l aw appl i ed t o a r epor t  r egar di ng pot ent i al  t eacher  

mi sconduct ,  t hi s  cour t  exami ned whet her  a publ i c  pol i cy i nt er est  

i n keepi ng t he r ecor d conf i dent i al  over came t he pr esumpt i on 

                                                 
21  The f eder al  Fr eedom of  I nf or mat i on Act  speci f i cal l y 

exempt s " t r ade secr et s and commer ci al  or  f i nanci al  i nf or mat i on 
obt ai ned f r om a per son and pr i v i l eged or  conf i dent i al . "  5 U. S. C.  
§ 552( b) ( 4) ( 2007) .  Sever al  st at es f ol l ow t he f eder al  st at ut e and 
expr essl y pr ovi de exempt i ons f or  commer ci al  and f i nanci al  
i nf or mat i on ot her  t han t r ade secr et s.  See Ther esa M.  Cost oni s,  
What  Const i t ut es Commer ci al  or  Fi nanci al  I nf or mat i on,  Excl usi ve 
of  Tr ade Secr et s ,  Exempt  Fr om Di scl osur e Under  St at e Fr eedom of  
I nf or mat i on Act s——Gener al  Rul es of  Const r uct i on,  5 A. L. R.  6t h 
327,  § 2 ( 2005) .  The Wi sconsi n l egi s l at ur e,  however ,  has 
expr essl y exempt ed onl y t r ade secr et s.  The det er mi nat i on of  
whet her  i nf or mat i on ot her  t han t r ade secr et s shoul d be exempt  
f r om publ i c r ecor ds di scl osur es i n or der  t o f ur t her  t he pol i cy 
of  economi c devel opment  i s a quest i on best  addr essed by t he 
l egi s l at ur e.  
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f avor i ng di scl osur e.  I d. ,  ¶11.  I n so det er mi ni ng,  i t  appl i ed a 

bal anci ng t est  " wei gh[ i ng]  t he publ i c pol i c i es not  i n f avor  of  

r el ease agai nst  t he st r ong publ i c pol i cy t hat  publ i c r ecor ds 

shoul d be open f or  r evi ew. "  I d. ,  ¶12 ( c i t i ng Wozni cki  v.  

Er i ckson,  202 Wi s.  2d 178,  549 N. W. 2d 699 ( 1996) ,  and 

Newspaper s,  I nc.  v.  Br ei er ,  89 Wi s.  2d 417,  279 N. W. 2d 179 

( 1979) ) .  The cour t  det er mi ned t hat  di scl osur e was f avor ed i n 

par t  because t he i nvest i gat i on i nt o t he mi sconduct  had been 

cl osed and no f ur t her  pr oceedi ngs wer e pendi ng.  Thus,  r el easi ng 

r ecor ds coul d not  be expect ed t o i nt er f er e wi t h ongoi ng 

pr oceedi ngs.  I d. ,  ¶39.  

¶86 Li kewi se,  i n Wi sconsi n Newspr ess,  I nc.  v.  School  Di st .  

of  Sheboygan Fal l s,  199 Wi s.  2d 768,  546 N. W. 2d 143 ( 1996) ,  t hi s  

cour t  det er mi ned t hat  an i mpor t ant  f act or  i n det er mi ni ng whet her  

t o r el ease a l et t er  t o a school  di st r i ct  empl oyee r egar di ng a 

di sci pl i nar y act i on was t he f act  t hat  t he di sci pl i nar y act i on 

had al r eady t aken pl ace.  I d.  at  788.  Thus,  t he har m t hat  coul d 

r esul t  f r om pr emat ur e r el ease ( cr eat i ng a f al se i mpr essi on)  was 

no l onger  pr esent .  I d.   

¶87 Si mi l ar l y,  i n a case i nvol v i ng di scl osur e of  

i nf or mat i on r el at i ng t o economi c devel opment ,  t he bal ance may 

t i p i n di f f er ent  di r ect i ons dependi ng on t he t i mi ng of  t he 

r equest .  Wher e pr emat ur e di scl osur e of  r ecor ds coul d under mi ne 

an i mpor t ant  publ i c pol i cy obj ect i ve i n t he cont ext  of  economi c 

devel opment ,  t he bal ance may t i p i n f avor  of  nondi scl osur e.  

However ,  when r el easi ng t he r ecor ds coul d not  be expect ed t o 
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i nt er f er e wi t h ongoi ng negot i at i ons,  t he publ i c i nt er est  i n 

di scl osur e may out wei gh t he publ i c i nt er est  i n nondi scl osur e.  

¶88 Al t hough BDADC ar gues t hat  i t s abi l i t y  t o pr oper l y 

f unct i on wi l l  be i mpai r ed i f  i t  i s  det er mi ned t o be a quasi -

gover nment al  cor por at i on,  we not e t hat  ot her  economi c 

devel opment  cor por at i ons appear  t o f unct i on wel l  despi t e 

oper at i ng as quasi - gover nment al  or gani zat i ons.  As we di scuss 

above,  i n 80 Op.  At t ' y  Gen.  129 t he at t or ney gener al  advi sed t wo 

economi c devel opment  cor por at i ons t hat  t hey woul d be consi der ed 

quasi - gover nment al  cor por at i ons under  §§ 19. 82( 1)  and 19. 32( 1) .  

At  or al  ar gument ,  t he St at e i ndi cat ed t hat  t he cor por at i ons 

consi der ed i n t hat  opi ni on have cont i nued t o f ul f i l l  t hei r  

pur pose despi t e bei ng subj ect  t o open meet i ngs and publ i c 

r ecor ds l aws.  I n addi t i on,  t he Wi sconsi n Housi ng and Economi c 

Devel opment  Aut hor i t y oper at es under  t he expr ess r equi r ement  

t hat  i t s  r ecor ds ar e open t o t he publ i c wi t h onl y l i mi t ed 

except i on.  Wi s.  St at .  § 234. 265. 22 

¶89 Fi nal l y,  we emphasi ze t hat  not  al l  economi c 

devel opment  ent i t i es ar e quasi - gover nment al  cor por at i ons  

subj ect  t o t he open meet i ngs and publ i c r ecor ds l aws.  We have 

                                                 
22 The di ssent  over st at es t he consequences of  our  deci s i on 

wi t h i t s " sky i s f al l i ng"  di scour se.  I t  descr i bes t he open 
meet i ngs and publ i c r ecor ds l aws as " mi nef i el d[ s] , "  di ssent ,  
¶141,  and f or ewar ns of  doom,  i d. ,  ¶127.  As not ed above,  many 
economi c devel opment  ent i t i es have been oper at i ng successf ul l y 
as a par t  of  l ocal  gover nment .  I ndeed t he sky r emai ns i nt act  
above t hose communi t i es t hr oughout  t he st at e.  
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det er mi ned t hat  BDADC i s a quasi - gover nment al  cor por at i on 

because i t  r esembl es a gover nment al  cor por at i on.   

¶90 However ,  BDADC coul d be or gani zed di f f er ent l y.  BDADC 

does not  have t o r ecei ve al l  of  i t s  i ncome f r om publ i c f unds and 

i nt er est  on t hose f unds,  i t s asset s do not  have t o r ever t  t o t he 

Ci t y i n case of  di ssol ut i on or  l i qui dat i on,  i t  di d not  have t o 

be housed i n t he Ci t y muni ci pal  bui l di ng,  i t  di d not  have t o be 

i ncl uded on t he Ci t y websi t e.  I t  does not  have t o open i t s 

r ecor ds t o t he Ci t y,  i t  does not  have t o submi t  i t s  annual  

management  pl an t o t he Ci t y,  i t  does not  have t o have Ci t y 

of f i c i al s ser vi ng as ex of f i c i o member s of  i t s  boar d,  and t he 

Ci t y does not  have t o be BDADC' s onl y c l i ent .  These ar e choi ces 

t hat  BDADC has made. 23  

¶91 The det er mi nat i on t hat  BDADC i s a quasi - gover nment al  

cor por at i on subj ect  t o open meet i ngs and publ i c r ecor ds l aws i s  

f ur t her  suppor t ed by t he pol i ci es of  t he open meet i ngs and 

publ i c r ecor ds l aws.  The open meet i ngs st at ut es ar e t o be 

const r ued " l i ber al l y"  t o achi eve t he pur pose of  " compl et e 

i nf or mat i on r egar di ng t he af f ai r s of  gover nment  as i s compat i bl e 

wi t h t he conduct  of  gover nment al  busi ness, " 24 and t he publ i c  

                                                 
23 The di ssent  s t at es t hat  " t he maj or i t y at t acks t he 

l egi t i macy"  of  t he desi r e t o engage i n economi c devel opment  
wi t hout  bei ng subj ect  t o open meet i ngs and publ i c r ecor ds l aws.  
Di ssent ,  ¶¶127- 28.  The di ssent  mi sst at es our  posi t i on.  We 
quest i on t he l egi t i macy of  doi ng so vi a a quasi - gover nment al  
cor por at i on f unded excl usi vel y wi t h publ i c money and i nt er est  
t her eon and whi ch f ur t her  r esembl es a gover nment al  cor por at i on 
i n f unct i on,  ef f ect ,  or  st at us as set  f or t h i n t he t ext .  

24 Wi s.  St at .  § 19. 81 pr ovi des i n r el evant  par t :  
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r ecor ds st at ut es ar e t o be " const r ued i n ever y i nst ance wi t h a 

pr esumpt i on of  compl et e publ i c access,  consi st ent  wi t h t he 

conduct  of  gover nment al  busi ness. " 25 

¶92 As we have not ed,  f ost er i ng economi c devel opment  i s 

al so an i mpor t ant  l egi s l at i ve di r ect i ve.  We must  " f ost er  t he 

gr owt h and di ver si f i cat i on of  t he economy of  t he st at e" 26 so t hat  

                                                                                                                                                             

( 1)  I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  of  t he Amer i can t ype i s dependent  upon an 
i nf or med el ect or at e,  i t  i s  decl ar ed t o be t he pol i cy 
of  t hi s st at e t hat  t he publ i c i s ent i t l ed t o t he 
f ul l est  and most  compl et e i nf or mat i on r egar di ng t he 
af f ai r s of  gover nment  as i s compat i bl e wi t h t he 
conduct  of  gover nment al  busi ness.  .  .  .   

( 4)  Thi s subchapt er  shal l  be l i ber al l y const r ued t o 
achi eve t he pur poses set  f or t h i n t hi s sect i on .  .  .  .  

 
25 Wi s.  St at .  § 19. 31 pr ovi des:   

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.  Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.  To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.  The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed.  

26 Wi s.  St at .  § 560. 01( 1) ( pur poses of  est abl i shment  of  
Depar t ment  of  Commer ce) .   
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Wi sconsi n i s " an at t r act i ve pl ace t o l i ve and wor k .  .  .  . " 27 

However ,  f or  t he r easons set  f or t h above,  we ar e not  convi nced 

t hat  det er mi ni ng t hat  BDADC i s subj ect  t o st at e open meet i ngs 

and publ i c r ecor ds l aws under mi nes t hi s pol i cy.  

VI  

¶93 I n t hi s decl ar at or y j udgment  act i on t he St at e of  

Wi sconsi n seeks a decl ar at i on t hat  BDADC i s a quasi - gover nment al  

cor por at i on and i s subj ect  t o bot h t he open meet i ngs and publ i c 

r ecor ds l aws,  and had r equest ed f or f ei t ur es agai nst  t he member s 

of  t he boar d f or  each vi ol at i on of  t he open meet i ngs l aw.  As 

not ed above,  t her e i s no speci f i c  r equest  f or  publ i c r ecor ds 

i nvol ved i n t he cur r ent  act i on.  The St at e al so seeks an or der  

voi di ng act i ons t aken at  past  meet i ngs whi ch wer e not  open t o 

t he publ i c and an awar d of  r easonabl e at t or ney f ees and cost s.  

¶94 BDADC cont ends t hat  i f  t hi s cour t  deci des t hat  i t  i s  

subj ect  t o open meet i ngs and publ i c r ecor ds l aws,  such r ul i ng 

shoul d be made pr ospect i vel y onl y.  We agr ee.   

¶95 As we di scuss above,  nei t her  t hi s cour t  nor  t he cour t  

of  appeal s has pr evi ousl y i nt er pr et ed t he meani ng of  " quasi -

gover nment al  cor por at i on"  wi t hi n t he meani ng of  §§ 19. 82( 1)  and 

19. 32( 1) .  Nor mal l y a new r ul e appl i es r et r ospect i vel y.  However ,  

appl y i ng a new r ul e t o c i r cumst ances i n whi ch act or s r easonabl y 

r el y on cont r ar y v i ews may be unset t l i ng.  Thi s cour t  wi l l  

t her ef or e occasi onal l y appl y a new r ul e pr ospect i vel y t o l i mi t  

                                                 
27 Wi s.  St at .  § 560. 08( 1) ( pr ovi di ng f or  economi c and 

communi t y devel opment  pl anni ng and r esear ch pr ogr ams) .  
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such an ef f ect .  Har mann v.  Hadl ey,  128 Wi s.  2d 371,  377- 78,  382 

N. W. 2d 673 ( 1986) .  

¶96 We exami ne t hr ee f act or s i n deci di ng whet her  our  

det er mi nat i on i s t o appl y r et r oact i vel y or  pr ospect i vel y:  

( 1)  whet her  t he deci s i on est abl i shes a new pr i nci pl e 
of  l aw,  ei t her  by over r ul i ng c l ear  past  pr ecedent  on 
whi ch l i t i gant s  may have r el i ed,  or  by dec i di ng an 
i ssue of  f i r st  i mpr essi on whose r esol ut i on was not  
c l ear l y f or eshadowed;  ( 2)  whet her  r et r oact i ve 
appl i cat i on woul d f ur t her  or  r et ar d t he oper at i on of  
t he new r ul e;  and ( 3)  whet her  r et r oact i ve appl i cat i on 
coul d pr oduce subst ant i al  i nequi t abl e r esul t s.   

Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶71,  274 Wi s.  2d 220,  682 N. W. 2d 

405.  

¶97 I n l i ght  of  t hese f act or s,  we concl ude t hat  t he t est  

f or  whet her  an ent i t y i s a quasi - gover nment al  cor por at i on 

subj ect  t o open meet i ngs and publ i c r ecor ds l aws shoul d appl y 

pr ospect i vel y onl y.  Fi r st ,  t hi s i s a case of  f i r st  i mpr essi on,  

and we have est abl i shed a new st andar d t hat  was not  c l ear l y 

f or eshadowed.  Second,  appl y i ng t he st andar d set  f or t h her e 

r et r oact i vel y woul d not  advance t he r ul e wi t h r espect  t o open 

meet i ngs.  As we not ed i n Buswel l ,  " [ t ] he publ i c cannot  go back 

and at t end meet i ngs [ t hat  v i ol at e open meet i ngs l aw]  when such 

meet i ngs have al r eady occur r ed. "  301 Wi s.  2d 178,  ¶48.  

¶98 Most  i mpor t ant  i n t he pr esent  case,  t hough,  i s t he 

t hi r d f act or .  Appl y i ng t he appr oach est abl i shed i n t hi s case 

r et r oact i vel y may pr oduce subst ant i al  i nequi t abl e r esul t s.  

Exposi ng BDADC and i ndi v i dual  member s t o f or f ei t ur es on t he 

basi s of  a r easonabl e i nt er pr et at i on of  t he st at ut e wher e no 
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appel l at e cour t  had yet  pr ovi ded an i nt er pr et at i on i s 

i nequi t abl e her e.  Addi t i onal l y,  i ssui ng an or der  voi di ng any 

act i ons t aken at  past  meet i ngs not  open t o t he publ i c woul d be 

undul y unset t l i ng t o t he per sons and busi nesses i nvol ved wi t h or  

r el y i ng on t he act i ons.  

VI  

¶99 I n sum,  we det er mi ne t hat  an ent i t y i s a quasi -

gover nment al  cor por at i on wi t hi n t he meani ng of  Wi s.  St at .  

§§ 19. 82( 1)  and 19. 32( 1)  i f ,  based on t he t ot al i t y of  

c i r cumst ances,  i t  r esembl es a gover nment al  cor por at i on i n 

f unct i on,  ef f ect ,  or  st at us.  Such a det er mi nat i on r equi r es a 

case- by- case anal ysi s.  Consi der i ng t he f act s of  t hi s case we 

concl ude t hat  BDADC i s a quasi - gover nment al  cor por at i on subj ect  

t o open meet i ngs and publ i c r ecor ds l aws.   

¶100 The t est  f or  det er mi ni ng whet her  an ent i t y i s a quasi -

gover nment al  cor por at i on appl i es t o bot h open meet i ngs l aw and 

publ i c r ecor ds l aw.  However ,  our  t est  i s  not  t o be appl i ed t o 

past  v i ol at i ons,  t hat  i s ,  f or  v i ol at i ons pr i or  t o t he dat e of  

t he r el ease of  t hi s opi ni on.  Because we t oday announce a new 

t est ,  appl y i ng t hat  t est  t o past  v i ol at i ons woul d be i nequi t abl e 

and undul y unset t l i ng.    

¶101 We appl y our  det er mi nat i on pr ospect i vel y such t hat  t he 

def endant s i n t he pr esent  case ar e not  subj ect  t o f or f ei t ur es 

f or  past  v i ol at i ons of  t he open meet i ngs l aws and we decl i ne t o 

voi d any act i ons t aken at  past  meet i ngs not  open t o t he publ i c.  

Accor di ngl y,  we r ever se t he ci r cui t  cour t  and r emand t o t he 
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c i r cui t  cour t  t o addr ess t he r emai ni ng r equest  f or  at t or ney f ees 

and cost s and t o ent er  j udgment  consi st ent  wi t h t hi s opi ni on.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded.    

¶102 Just i ce ANNETTE KI NGSLAND ZI EGLER di d not  par t i c i pat e.  
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¶103 DAVI D T.  PROSSER,  J.    (dissenting).  The maj or i t y 

concl udes t hat  t he Beaver  Dam Ar ea Devel opment  Cor por at i on 

( BDADC)  i s a " gover nment al  body"  wi t hi n t he def i ni t i on of  Wi s.  

St at .  § 19. 82( 1)  ( 2005- 06) , 1 whose meet i ngs ar e subj ect  t o 

Wi sconsi n' s open meet i ngs l aws,  Wi s.  St at .  §§ 19. 83 t o 19. 98.   

I t  al so concl udes t hat  BDADC i s an " aut hor i t y"  wi t hi n t he 

def i ni t i on of  Wi s.  St at .  § 19. 32( 1)  t hat  must  compl y wi t h t he 

st at e' s publ i c r ecor ds l aws,  Wi s.  St at .  §§ 19. 33 t o 19. 39.  

¶104 Recogni z i ng t he i mpor t ance and sensi t i v i t y of  economi c 

devel opment  i n t he st at e,  t he maj or i t y at t empt s t o amel i or at e 

i t s f ar - r eachi ng deci s i on by af f i r mi ng i t s devot i on t o economi c 

devel opment  and decl i ni ng t o awar d some of  t he r el i ef  t he St at e 

r equest ed.   See maj or i t y op. ,  ¶¶93- 98.   However ,  t he maj or i t y 

f ai l s  t o pr ovi de r eal i st i c gui dance on how a non- pr of i t  economi c 

devel opment  cor por at i on can avoi d conduct i ng busi ness i n t he 

f i shbowl  of  t he open meet i ngs and publ i c r ecor ds st at ut es 

wi t hout  sever i ng i t s cooper at i ve r el at i onshi p wi t h i t s muni ci pal  

benef i c i ar y and payi ng f or  al l  i t s  economi c devel opment  

i ni t i at i ves wi t h pr i vat e money.   For  mul t i pl e r easons,  I  

r espect f ul l y di ssent .  

I .  BACKGROUND 

¶105 I n 2004 t he St at e f i l ed a compl ai nt  and amended 

compl ai nt  agai nst  BDADC seeki ng decl ar at or y j udgment  t hat  BDADC 

i s a " quasi - gover nment al  cor por at i on"  wi t hi n t he st at ut or y 

def i ni t i ons of  " gover nment al  body"  and " aut hor i t y"  and,  t hus,  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se i ndi cat ed.  
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subj ect  t o Wi sconsi n' s open meet i ngs and publ i c r ecor ds l aws.   

As a r esul t ,  t hi s case i nvol ves BDADC dur i ng t he t i me per i od 

l eadi ng up t o t he f i l i ng of  t he St at e' s compl ai nt  and amended 

compl ai nt .   The ci r cui t  cour t  f ound t hat  BDADC i s not  a " quasi -

gover nment al  cor por at i on"  under  ei t her  Wi s.  St at .  §§ 19. 32( 1)  or  

19. 82( 1)  and deni ed decl ar at or y j udgment .  

¶106 The f ol l owi ng backgr ound f act s ar e der i ved f r om t he 

ci r cui t  cour t ' s  f i ndi ngs of  f act  and ar e suppl ement ed by f act s 

i n t he r ecor d.    

¶107 BDADC i s a pr i vat e,  non- pr of i t  cor por at i on t hat  was 

or gani zed under  Wi s.  St at .  ch.  181 on Januar y 31,  1997.   The 

Ci t y of  Beaver  Dam ( Ci t y)  di d not  i ncor por at e BDADC,  and BDADC 

was not  cr eat ed pur suant  t o any const i t ut i on,  st at ut e,  or  

or di nance.   The excl usi ve pur pose of  BDADC,  as st at ed i n i t s 

byl aws,  i s " t o engage i n economi c devel opment  and busi ness 

r et ent i on wi t hi n t he cor por at e l i mi t s and l ands whi ch coul d 

become par t  of  t he cor por at e l i mi t s of  t he Ci t y of  Beaver  Dam 

and f or  al l  l awf ul  pur poses i nci dent  t her et o. "   I n conj unct i on 

wi t h t hi s st at ed pur pose,  BDADC does not  pr ovi de ser vi ces 

r el at ed t o publ i c heal t h or  saf et y t o any count y or  

muni ci pal i t y,  i ncl udi ng t he Ci t y.  

¶108 BDADC' s Boar d of  Di r ect or s ( Boar d)  has consi st ed of  as 

many as 13 i ndi v i dual s, 2 12 of  whom have vot i ng power s.   These 

i ndi v i dual s,  al l  r esi dent s of  Beaver  Dam,  ar e sel ect ed f or  t hei r  

                                                 
2 We not e t hat  t he Boar d' s byl aws pr ovi de f or  12 di r ect or s,  

but  t he r ecor d r ef l ect s t hat  t her e wer e 13 di r ect or s ser vi ng 
dur i ng some of  t he pendency of  t hi s case.   Onl y 12 BDADC 
di r ect or s have vot i ng r i ght s.  
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" knowl edge of  economi c devel opment  and busi ness r et ent i on,  

cul t ur al ,  c i v i c,  mor al ,  publ i c and ot her  needs of  t he Beaver  Dam 

ar ea,  and f or  gener al  r epr esent at i on of  var i ed el ement s or  

or gani zat i ons of  t he ar ea. "   The Boar d i s t her ef or e compr i sed of  

l ocal  i ndust r i al i s t s,  educat i onal  l eader s,  banker s,  busi ness 

l eader s,  and at t or neys.   The Boar d gener al l y meet s once each 

mont h over  t he l unch hour  at  t he pr i vat e pl aces of  empl oyment  of  

Boar d member s.   The mayor  of  Beaver  Dam and t he chai r per son of  

Beaver  Dam' s communi t y devel opment  commi t t ee bot h ser ve as ex 

of f i c i o vot i ng member s of  t he Boar d.   The execut i ve v i ce 

pr esi dent  of  t he Beaver  Dam Ar ea Chamber  of  Commer ce ser ves as a 

non- vot i ng member  of  t he Boar d.  

¶109 Boar d di r ect or s ar e nomi nat ed and el ect ed sol el y by 

exi st i ng member s of  t he Boar d.   They ser ve wi t hout  compensat i on.   

When a di r ect or ' s 3- year  t er m expi r es,  t he Boar d el ect s a 

r epl acement .   Except  f or  t he ex of f i c i o di r ect or s,  a di r ect or  

may be r emoved f r om of f i ce by an af f i r mat i ve vot e of  t he 

maj or i t y of  t he Boar d.   The el ect or s of  t he Ci t y ar e t he onl y 

per sons who may r emove t he t wo ex of f i c i o di r ect or s.   A di r ect or  

may al so r esi gn by f i l i ng hi s or  her  wr i t t en r esi gnat i on wi t h 

t he secr et ar y of  t he Boar d.  

¶110 BDADC' s byl aws al so pr ovi de f or  sever al  of f i cer  

posi t i ons.   The byl aws st at e:    

The of f i cer s of  [ BDADC] ,  except  f or  t he Execut i ve Vi ce 
Pr esi dent ,  shal l  be el ect ed f r om among t he Boar d of  
Di r ect or s and shal l  consi st  of  a Pr esi dent ,  a 
Tr easur er ,  a Secr et ar y,  and such ot her  Vi ce- Pr esi dent s 
as t he Boar d of  Di r ect or s may choose t o el ect .   An 
Execut i ve Vi ce Pr esi dent  shal l  be appoi nt ed by 
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maj or i t y vot e of  t he Boar d of  Di r ect or s and need not  
be a member  of  t he Boar d of  Di r ect or s.  

Under  t hi s ar r angement ,  t he Execut i ve Vi ce Pr esi dent  i s t he onl y 

compensat ed,  f ul l - t i me empl oyee of  BDADC and manages t he day- t o-

day oper at i ons of  t he cor por at i on.  

¶111 Si nce i t s i ncor por at i on,  BDADC has had a s i ngl e pai d 

empl oyee.   Tr ent  Campbel l  ( Campbel l ) ,  f or mer  Economi c 

Devel opment  Di r ect or  of  t he Ci t y,  was t he Execut i ve Vi ce 

Pr esi dent  of  BDADC f r om appr oxi mat el y Apr i l  1,  1997,  unt i l  hi s 

r esi gnat i on,  ef f ect i ve Januar y 1,  2005.   The Ci t y di d not  

cont r ol  Campbel l ' s  day- t o- day act i v i t i es as Execut i ve Vi ce 

Pr esi dent ;  he ser ved at  t he pl easur e of  t he Boar d and di d not  

have any aut hor i t y t o ent er  i nt o cont r act s on BDADC' s behal f .   

The aut hor i t y t o cont r act  f or  BDADC was r eser ved wi t h t he Boar d.   

Whi l e c l er i cal  assi st ance was avai l abl e f r om t he Ci t y,  Campbel l  

di d v i r t ual l y al l  hi s own t ypi ng,  f axi ng,  and e- mai l i ng.   He had 

hi s own comput er ,  whi ch was not  connect ed t o a Ci t y net wor k.   

Campbel l  never  consul t ed wi t h a Ci t y at t or ney f or  l egal  advi ce 

r egar di ng BDADC busi ness;  t he Boar d sol i c i t ed i ndependent  l egal  

counsel  on an as- needed basi s.   Campbel l  l ef t  BDADC i n ear l y 

2005,  and nei t her  he nor  hi s r epl acement  wer e or  ar e Ci t y 

empl oyees dur i ng t hei r  ser vi ce as Execut i ve Vi ce Pr esi dent  of  

BDADC.  

¶112 Fr om i t s i ncept i on unt i l  t hi s sui t ,  BDADC l eased an 

of f i ce f r om t he Ci t y on t he l ower  l evel  of  a muni ci pal  bui l di ng.   

However ,  t he Boar d di d not  hol d i t s meet i ngs i n muni ci pal  

bui l di ngs.  
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¶113 BDADC and t he Ci t y ent er ed i nt o cooper at i on agr eement s 

on Apr i l  1,  1997,  and Januar y 1,  2004.   The 2004 agr eement ,  

ef f ect i ve t hr ough December  31,  2023,  r epl aced t he 1997 

agr eement ,  whi ch was or i gi nal l y t o l ast  unt i l  t he end of  2006.   

Bot h agr eement s r ecogni zed t hat  BDADC was " cr eat ed f or  t he 

pur pose of  encour agi ng and st i mul at i ng economi c devel opment  

wi t hi n t he Ci t y and l ands whi ch coul d become par t  of  t he 

cor por at e l i mi t s of  t he Ci t y. "  

¶114 The agr eement s pr ovi ded t hat  t he Ci t y woul d f ur ni sh,  

upon r equest ,  of f i ce space,  c l er i cal  suppor t ,  copy and f ax 

machi ne use,  t el ephone use,  and post age.   I n addi t i on,  t he Ci t y 

was pr i vy t o BDADC' s account i ng r ecor ds and f i nances at  BDADC' s 

of f i ce upon 10 days'  pr i or  wr i t t en not i ce.   The Ci t y al so made 

f unds r ai sed t hr ough Tax I ncr ement  Fi nanci ng ( TI F)  di st r i ct s i n 

t he Ci t y ' s Tax I ncr ement  Fi nanci ng Pr oj ect  Pl an avai l abl e t o 

BDADC f or  economi c devel opment .   TI F f unds wer e gr ant ed under  

bot h t he 1997 and 2004 agr eement s wi t h t he caveat  t hat  " [ s] uch 

f unds may be subj ect  t o pr ogr am condi t i ons as may be est abl i shed 

and appr oved by t he Ci t y at  t he t i me of  appr oval  of  t he Pr oj ect  

Pl an or  at  t he t i me of  cont r i but i on of  such f unds t o [ BDADC] . "  
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¶115 BDADC i s f unded pr i mar i l y by al l ocat i ons of  t he Ci t y ' s 

r oom t ax3 and i nt er est  on t hese al l ocat i ons.   The 1997 

cooper at i on agr eement  pr ovi ded t hat ,  under  a Ci t y or di nance,  90 

per cent  of  al l  r oom t ax pr oceeds woul d be deposi t ed i n an 

economi c devel opment  f und.   Sevent y- f i ve per cent  of  t hi s  

economi c devel opment  f und was t o be al l ocat ed and di sbur sed 

quar t er l y t o BDADC t o " be used t o pr ovi de economi c i ncent i ves 

( i ncl udi ng r el at ed expenses)  t o encour age busi nesses t o l ocat e 

and/ or  expand wi t hi n t he Ci t y. "   The 2004 cooper at i on agr eement  

                                                 
3 A r oom t ax i s  l evi ed upon t hose busi nesses pr ovi di ng 

t empor ar y l odgi ng wi t hi n t he bor der s of  t he t axi ng muni ci pal i t y.   
The 1997 cooper at i on agr eement  bet ween BDADC and t he Ci t y 
r ef er enced Wi s.  St at .  § 66. 75,  whi ch pr ovi ded:  " The gover ni ng 
body of  a muni c i pal i t y may enact  an or di nance .  .  .  i mposi ng a 
t ax on t he pr i v i l ege of  f ur ni shi ng,  at  r et ai l  .  .  .  r ooms or  
l odgi ng t o t r ans i ent s by hot el keeper s,  mot el  oper at or s and ot her  
per sons f ur ni shi ng accommodat i ons t hat  ar e avai l abl e t o t he 
publ i c[ . ] "   Wi s.  St at .  § 66. 75( 1m) ( a) ( 1995- 96)  ( emphasi s added) .    

I n ef f ect ,  t r ansi ent s,  not  r es i dent s,  pay t he r oom t ax.   
The Ci t y of  Beaver  Dam' s cur r ent  r oom t ax or di nance i s 
i l l ust r at i ve:    

Pur suant  t o Wi s.  St at s.  § 66. 0615,  f or  t he pr i v i l ege 
of  f ur ni shi ng at  r et ai l  r ooms or  l odgi ng t o t r ansi ent s 
by hot el  keeper s,  mot el  oper at or s and ot her  per sons 
f ur ni shi ng accommodat i ons t hat  ar e avai l abl e t o t he 
publ i c,  i r r espect i ve of  whet her  member shi p i s r equi r ed 
f or  use of  t he accommodat i ons,  a t ax i s i mposed upon 
t he r et ai l er s at  t he r at e of  f i ve per cent  of  t he gr oss 
r ecei pt s f or  t he l ease or  r ent al  of  such 
accommodat i ons,  r ooms or  l odgi ng wi t hi n t he c i t y,  
ef f ect i ve Januar y 1,  1989.    

Ci t y of  Beaver  Dam,  Wi sconsi n Muni ci pal  Code § 2- 124( b) ,  
avai l abl e at  
ht t p: / / www. muni code. com/ Resour ces/ gat eway. asp?pi d=12550&si d=49 
( l ast  v i s i t ed June 27,  2008) .  
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i ncr eased t hi s al l ocat i on t o 90 per cent  of  t he Ci t y ' s economi c 

devel opment  f und.  

¶116 The 1997 and 2004 cooper at i on agr eement s i ncl uded 

sever al  c l auses t o pr ot ect  t he i nt er est s of  BDADC and t he Ci t y.   

Bot h agr eement s st at ed t hat  BDADC was t o submi t  a " management  

pl an"  and budget  t o t he Ci t y f or  t he succeedi ng cal endar  year .   

The management  pl an was t o i ncl ude " a descr i pt i on of  t he 

pr ogr ams and act i v i t i es [ BDADC]  i nt ends t o under t ake dur i ng t he 

cal endar  year . "   The agr eement s pr ovi ded f or  vol unt ar y 

t er mi nat i on by ei t her  par t y upon " gr oss mi sconduct "  of  t he 

ot her ,  or  t er mi nat i on by t he Ci t y " upon st r uct ur al  change of  

[ BDADC]  by amendment  of  i t s Ar t i c l es of  I ncor por at i on. "   

Pur suant  t o t he cooper at i on agr eement s,  BDADC was r equi r ed t o 

obt ai n publ i c l i abi l i t y  i nsur ance,  aut omobi l e l i abi l i t y  

i nsur ance,  and empl oyer s l i abi l i t y  i nsur ance.   The Ci t y was 

ent i t l ed t o t he f ol l owi ng pr ot ect i ons pur suant  t o t he 

agr eement s:    

I ndemni t y 

[ BDADC]  shal l  i ndemni f y and hol d Ci t y har ml ess 
f r om and agai nst  any c l ai ms,  demands,  act i ons,  causes 
of  act i on,  pr oceedi ngs,  act i ons and l i abi l i t i es,  
t oget her  wi t h al l  cost s,  expenses and di sbur sement s 
( i ncl udi ng r easonabl e at t or neys f ees and cost s)  
i ncur r ed by t he Ci t y as a r esul t  of  t he [ BDADC] ' s act s 
or  omi ssi ons her eunder .  

The agr eement s pr ovi ded t hat  " under  no ci r cumst ances shal l  any 

al der per son,  of f i cer ,  of f i c i al ,  di r ect or ,  member  or  empl oyee of  

t he Ci t y or  [ BDADC]  have any per sonal  l i abi l i t y  ar i s i ng out  of  

t hi s Cooper at i on Agr eement ,  and no par t y shal l  seek or  c l ai m any 
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such per sonal  l i abi l i t y . "   Not hi ng i n t he cooper at i on agr eement s 

l i mi t ed BDADC t o havi ng t he Ci t y as i t s onl y c l i ent .  

¶117 Pur suant  t o BDADC' s or i gi nal  ar t i c l es of  

i ncor por at i on,  upon vol unt ar y or  i nvol unt ar y di ssol ut i on or  

l i qui dat i on of  BDADC,  any r emai ni ng asset s,  af t er  payment  of  i t s  

l i abi l i t i es,  wer e t o be di st r i but ed t o or  f or  t he benef i t  of  

non- pr of i t  or gani zat i ons l ocat ed i n Beaver  Dam and used f or  

economi c devel opment  and busi ness r et ent i on.   BDADC' s ar t i c l es 

of  i ncor por at i on wer e amended on Febr uar y 25,  1997,  t o pr ovi de 

t hat  upon di ssol ut i on any such asset s woul d i nst ead be 

t r ansf er r ed t o t he Ci t y.  

¶118 BDADC cannot  bi nd t he Ci t y t o any obl i gat i on or  

cont r act .   Recommendat i ons or  pr oposal s br ought  t o t he Ci t y by 

BDADC ar e consi der ed or  act ed upon by t he Ci t y under  Wi sconsi n' s 

publ i c r ecor ds and open meet i ngs l aws.   As a r esul t ,  t he publ i c 

i s abl e t o moni t or  t he suppor t  pr ovi ded by t he Ci t y t o BDADC,  as 

wel l  as t he wor k of  t he BDADC t hat  r equi r es Ci t y act i on.  

¶119 On Jul y 15,  2004,  t he St at e f i l ed a compl ai nt  agai nst  

BDADC seeki ng decl ar at or y j udgment  t hat  BDADC i s a " quasi -

gover nment al  cor por at i on"  subj ect  t o Wi sconsi n' s open meet i ngs 

and publ i c r ecor ds l aws.   The St at e' s compl ai nt  sought  a cour t  

or der  r equi r i ng BDADC t o conduct  i t s af f ai r s i n compl i ance wi t h 

such l aws.  

¶120 On December  20,  2004,  t he St at e f i l ed an amended 

compl ai nt  t hat  r ei t er at ed i t s i ni t i al  c l ai ms and added a c l ai m 

of  r el i ef  agai nst  i ndi v i dual  member s of  t he Boar d f or  v i ol at i ng 

open meet i ngs and publ i c r ecor ds l aw by par t i c i pat i ng i n sever al  
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cl osed- sessi on meet i ngs.   The St at e' s amended compl ai nt  sought  

f or f ei t ur es bet ween $25 and $300 f r om al l  member s of  t he Boar d 

f or  each vi ol at i on.  

¶121 I n 2005 BDADC negot i at ed wi t h sever al  busi nesses t o 

at t r act  new or  expanded devel opment  t o t he Beaver  Dam communi t y.   

BDADC negot i at ed,  but  di d not  i t sel f  s i gn,  a memor andum of  

under st andi ng bet ween Wal - Mar t  St or es East ,  LP and t he Ci t y,  t o 

br i ng a l ar ge di st r i but i on cent er  t o t he ar ea.   Beaver  Dam Mayor  

John Hankes si gned t he agr eement .  

¶122 On Febr uar y 2,  2006,  t he c i r cui t  cour t  f ound t hat  

BDADC i s not  a " quasi - gover nment al  cor por at i on"  as t hat  t er m i s  

used i n Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1) .   Accor di ngl y,  t he 

c i r cui t  cour t  hel d t hat  BDADC was not  subj ect  t o open meet i ngs 

and publ i c r ecor ds l aws.   The St at e' s amended compl ai nt  agai nst  

BDADC was di smi ssed wi t h pr ej udi ce and t he St at e appeal ed.  

¶123 The cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s 

cour t  pur suant  t o Wi s.  St at .  § ( Rul e)  809. 61.   The cour t  of  

appeal s asked t hi s cour t  t o pr ovi de gui dance r egar di ng t he 

meani ng of  t he t er m " quasi - gover nment al  cor por at i on, "  as i t  i s  

used i n Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1) .   The cour t  of  

appeal s not ed t hat  " any set  of  f act or s used t o det er mi ne whet her  

a cor por at i on i s ' quasi - gover nment al '  shoul d f l ow f r om a 

devel oped di scussi on of  l egi s l at i ve i nt ent . "   The cour t  of  

appeal s r equest ed t hi s cour t  t o devel op a t est  f or  det er mi ni ng 

whet her  a pr i vat e economi c devel opment  cor por at i on i s a " quasi -

gover nment al  cor por at i on"  and t o appl y t hat  t est  t o BDADC.  
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I I .  ANALYSI S 

¶124 I  have f our  pr i mar y concer ns wi t h t he maj or i t y ' s 

concl usi on and anal ysi s.   The i mpor t ance of  t hese concer ns 

cannot  be appr eci at ed wi t hout  under st andi ng t he i mpact  of  t he 

maj or i t y ' s i nt er pr et at i on of  Wi sconsi n' s open meet i ngs and 

publ i c r ecor ds l aws on pr i vat e non- pr of i t  economi c devel opment  

cor por at i ons.   Consequent l y,  my anal ysi s  begi ns wi t h a 

di scussi on of  t hese l aws. 4  I  wi l l  t hen set  f or t h each of  my f our  

concer ns wi t h t he maj or i t y ' s concl usi on and anal ysi s.  

A 

¶125 Wi sconsi n' s open meet i ngs and publ i c r ecor ds l aws ar e 

f ounded on t he pr emi se t hat  an i nf or med el ect or at e wi l l  pr oduce 

t he most  ef f ect i ve r epr esent at i ve gover nment .   Our  l egi s l at ur e 

has enact ed t hese st at ut es t o pr ovi de f or  t he br oadest  pr act i cal  

access t o gover nment .   See Hempel  v.  Ci t y of  Bar aboo,  2005 WI  

120,  ¶22,  284 Wi s.  2d 162,  699 N. W. 2d 551.   Decl ar at i ons of  

pol i cy i n Wi s.  St at .  §§ 19. 31 and 19. 81,  r espect i vel y,  pr ocl ai m 

                                                 
4 The anal ysi s of  Wi sconsi n' s open meet i ngs and publ i c 

r ecor ds l aws i n sect i on A.  of  t hi s di ssent  i s ai ded by r ef er ence 
t o t wo compl i ance gui des publ i shed by t he Wi sconsi n Depar t ment  
of  Just i ce i n 2007.    

These compl i ance gui des ar e ent i t l ed Wi sconsi n Publ i c 
Recor ds Law Wi s.  St at .  §§ 19. 31–19. 39,  Compl i ance Out l i ne,  
August  2007,  and Wi sconsi n Open Meet i ngs Law:  A Compl i ance Gui de 
( 2007) .   They can be r et r i eved on t he I nt er net  at  t he f ol l owi ng 
websi t e addr esses,  r espect i vel y:  
ht t p: / / www. doj . st at e. wi . us/ AWP/ 2007OMCG- PRO/ 2007_PR_Out l i ne. pdf  
( l ast  v i s i t ed June 27,  2008) ;  
ht t p: / / www. doj . st at e. wi . us/ AWP/ 2007OMCG-
PRO/ 2007_OML_Compl i ance_Gui de. pdf  ( l ast  v i s i t ed June 27,  2008) .  
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t hat  t he publ i c i s ent i t l ed t o " t he gr eat est  possi bl e 

i nf or mat i on"  and " t he f ul l est  and most  compl et e i nf or mat i on"  

r egar di ng t he af f ai r s of  gover nment .   At  t he same t i me,  however ,  

t hese decl ar at i ons al so qual i f y access t o i nf or mat i on wi t h 

l i mi t i ng phr ases such as " consi st ent  wi t h t he conduct  of  

gover nment al  busi ness"  and " compat i bl e wi t h t he conduct  of  

gover nment al  busi ness. "   Wi s.  St at .  §§ 19. 31,  19. 81.   Thus,  

t her e i s a st r ong,  but  not  absol ut e,  pr esumpt i on i n f avor  of  

di scl osur e of  i nf or mat i on r el at i ng t o gover nment  af f ai r s.   

Hempel ,  284 Wi s.  2d 162,  ¶28.  

¶126 When muni ci pal i t i es di r ect l y engage i n economi c 

devel opment ,  t hei r  act i v i t i es ar e subj ect  t o r el evant  open 

meet i ngs and publ i c r ecor ds st at ut es.   Accor di ngl y,  one mot i ve 

f or  t he pr ol i f er at i on of  separ at e economi c devel opment  

cor por at i ons has been a desi r e t o avoi d t he appl i cat i on of  t hese 

l aws.   Ther e ar e some peopl e who bel i eve t hat  some f acet s of  

successf ul  economi c devel opment  ar e not  compat i bl e wi t h t he sor t  

of  r eal - t i me di scl osur e t hese l aws r equi r e.  

¶127 The maj or i t y at t acks t he l egi t i macy of  t hi s mot i vat i on 

when i t  decl ar es t hat  " we cannot  count enance a gover nment  body 

ci r cumvent i ng t he l egi s l at i ve di r ect i ve f or  an open and 

t r anspar ent  gover nment  by payi ng an ent i t y t o per f or m a 

gover nment al  f unct i on. "   Maj or i t y op. ,  ¶4.   I t  const r ues t he 

st at ut or y t er m " quasi - gover nment al  cor por at i on"  so br oadl y t hat  

i t  i s  l i kel y t o c l ose of f  t he opt i on of  a non- pr of i t  economi c 

devel opment  cor por at i on t hat  i s beyond t he r each of  t hese 

st at ut es.   I t  wi l l  mean l i t t l e t o per sons i nvol ved i n economi c 
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devel opment  t o be assur ed t hat  a maj or i t y of  t he Wi sconsi n 

Supr eme Cour t  i s  " cogni zant  of  t he r eal i t i es of  economi c 

devel opment  and t he need,  at  t i mes,  f or  f l exi bi l i t y  and 

conf i dent i al i t y , "  i d. ,  i f  t he maj or i t y has made t hat  f l exi bi l i t y  

and conf i dent i al i t y  near l y i mpossi bl e.  

¶128 Compl i ance wi t h Wi sconsi n' s publ i c r ecor ds and open 

meet i ngs l aws r equi r es subj ect  ent i t i es t o est abl i sh var i ous 

not i ces,  pr ocedur es,  and pol i c i es.   Sat i sf y i ng t hese 

r equi r ement s wi l l  not  be easy.   The maj or i t y t r i es t o sof t en i t s  

hol di ng by poi nt i ng t o a f ew except i ons t o open meet i ngs and 

publ i c r ecor ds l aws,  see maj or i t y op. ,  ¶¶81- 87,  and by 

acknowl edgi ng t hat  some ci r cumst ances mi ght  r equi r e " t hat  t he 

har m t o t he publ i c f r om di scl osur e shoul d be bal anced agai nst  

t he benef i t  of  di scl osur e t o t he publ i c. "   Maj or i t y op. ,  ¶84.   

Nonet hel ess,  many of  t he r equi r ement s t hat  wi l l  l i kel y become 

appl i cabl e t o pr i vat e economi c devel opment  cor por at i ons af t er  

t hi s deci s i on wi l l  cr eat e s i gni f i cant  admi ni st r at i ve bur dens 

t hat  wi l l  necessi t at e t i me and subst ant i al  expense,  and 

compr omi se t he conf i dent i al i t y  of  subj ect  mat er i al s.    

¶129 For  exampl e,  t he publ i c r ecor ds l aws r equi r e an 

i mpact ed ent i t y ( an " aut hor i t y"  under  Wi s.  St at .  § 19. 32( 1) )  t o 

est abl i sh many pol i c i es and pr ocedur es t o gr ant  publ i c access t o 

" r ecor ds. " 5  " Recor ds"  can i ncl ude i t ems l i ke e- mai l  messages and 

                                                 
5 Wi s.  St at .  § 19. 32( 2)  st at es:    

" Recor d"  means any mat er i al  on whi ch wr i t t en,  
dr awn,  pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c 
i nf or mat i on i s r ecor ded or  pr eser ved,  r egar dl ess of  
physi cal  f or m or  char act er i st i cs,  whi ch has been 
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t el ephone cal l  l ogs t hat  ar e cr eat ed or  kept  by an " aut hor i t y"  

and ar e not  pur el y per sonal . 6   

¶130 Ent i t i es subj ect  t o publ i c r ecor ds l aws must  est abl i sh 

publ i c r ecor ds pol i c i es.   An " aut hor i t y, "  i ncl udi ng a " quasi -

gover nment al  cor por at i on, "  " shal l  adopt ,  pr omi nent l y di spl ay and 

make avai l abl e f or  i nspect i on and copyi ng at  i t s  of f i ces .  .  .  a 

not i ce cont ai ni ng a descr i pt i on of  i t s  or gani zat i on and t he 

est abl i shed t i mes and pl aces at  whi ch"  t he publ i c may obt ai n and 

access r ecor ds and t he cost s t her eof .   Wi s.  St at .  § 19. 34( 1) .   

Thi s not i ce must  al so " separ at el y i dent i f y each posi t i on of  t he 

aut hor i t y t hat  const i t ut es a l ocal  publ i c of f i ce or  a st at e 

publ i c of f i ce. "   I d.    

                                                                                                                                                             
cr eat ed or  i s bei ng kept  by an aut hor i t y.   " Recor d"  
i ncl udes,  but  i s  not  l i mi t ed t o,  handwr i t t en,  t yped or  
pr i nt ed pages,  maps,  char t s,  phot ogr aphs,  f i l ms,  
r ecor di ngs,  t apes ( i ncl udi ng comput er  t apes) ,  comput er  
pr i nt out s and opt i cal  di sks.   " Recor d"  does not  
i ncl ude dr af t s,  not es,  pr el i mi nar y comput at i ons and 
l i ke mat er i al s pr epar ed f or  t he or i gi nat or ' s per sonal  
use or  pr epar ed by t he or i gi nat or  i n t he name of  a 
per son f or  whom t he or i gi nat or  i s wor ki ng;  mat er i al s 
whi ch ar e pur el y t he per sonal  pr oper t y of  t he 
cust odi an and have no r el at i on t o hi s or  her  of f i ce;  
mat er i al s t o whi ch access i s l i mi t ed by copyr i ght ,  
pat ent  or  bequest ;  and publ i shed mat er i al s i n t he 
possessi on of  an aut hor i t y ot her  t han a publ i c l i br ar y 
whi ch ar e avai l abl e f or  sal e,  or  whi ch ar e avai l abl e 
f or  i nspect i on at  a publ i c l i br ar y.  

6 Access t o cover ed r ecor ds i s br oad,  but  necessar i l y 
l i mi t ed by consi der at i ons of  pr i vacy and secur i t y.   See 
Wi s.  St at .  § 19. 35( 1) ( am) 1. - 3.  ( l i s t i ng exampl es of  i t ems t o 
whi ch t he r i ght  t o i nspect ,  copy,  or  r ecor d a " r ecor d"  does not  
appl y) .  
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¶131 Ent i t i es subj ect  t o publ i c r ecor ds l aws must  al so 

est abl i sh desi gnat ed of f i ce hour s f or  access t o publ i c r ecor ds.   

An aut hor i t y t hat  mai nt ai ns r egul ar  of f i ce hour s wher e r ecor ds 

i n t he cust ody of  t he ent i t y ar e kept  " shal l  per mi t  access t o 

t he r ecor ds .  .  .  at  al l  t i mes dur i ng t hose of f i ce hour s,  unl ess 

ot her wi se speci f i cal l y aut hor i zed by l aw. "   § 19. 34( 2) .   I f  no 

r egul ar  of f i ce hour s ar e kept ,  t he aut hor i t y must  ei t her  pr ovi de 

access t o t he r ecor ds upon 48 hour s wr i t t en or  or al  not i ce of  

i nt ent  t o i nspect  or  copy a r ecor d,  or  est abl i sh a per i od of  at  

l east  t wo consecut i ve hour s per  week dur i ng whi ch access t o 

r ecor ds of  t he aut hor i t y i s per mi t t ed.   

Wi s.  St at .  § 19. 34( 2) ( b) 1. - 2.    

¶132 I n addi t i on t o avai l abi l i t y  r equi r ement s,  an aut hor i t y 

must  pr ovi de f aci l i t i es " compar abl e t o t hose used by i t s  

empl oyees t o i nspect ,  copy and abst r act "  t he r ecor d or  r ecor ds 

dur i ng est abl i shed of f i ce hour s.   Wi s.  St at .  § 19. 35( 2) .   

However ,  an aut hor i t y i s not  r equi r ed t o pur chase or  l ease 

phot ocopyi ng or  s i mi l ar  equi pment  or  pr ovi de a separ at e r oom f or  

publ i c use t o sat i sf y t hi s r equi r ement .   I d.  

¶133 A cust odi an of  a r ecor d subj ect  t o publ i c r ecor ds l aws 

must  r espond t o a publ i c r ecor ds r equest .   

Wi s.  St at .  § 19. 35( 4) .   The cust odi an must  st at e speci f i c ,  

r easons f or  denyi ng a publ i c r ecor ds r equest .   Osbor n v.  Bd.  of  

Regent s of  Uni v.  of  Wi s.  Sys. ,  2002 WI  83,  ¶16,  254 Wi s.  2d 266,  

647 N. W. 2d 158.  Thi s r equi r ement  cr eat es an admi ni st r at i ve 

bur den even i f  access t o r ecor ds i s not  war r ant ed.   The cour t  of  

appeal s addr essed t he r equi r ement s of  Wi s.  St at .  § 19. 35( 4)  i n 
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ECO,  I nc.  v.  Ci t y of  El khor n,  2002 WI  App 302,  259 Wi s. 2d 276,  

655 N. W. 2d 510:  

Open r ecor ds l aw mandat es act i on once a r equest  
i s r ecei ved;  Wi s.  St at .  § 19. 35( 4)  addr esses t i me f or  
compl i ance and st at es,  i n r el evant  par t :   

( a)  Each aut hor i t y,  upon r equest  f or  
any r ecor d,  shal l ,  as soon as pr act i cabl e 
and wi t hout  del ay,  ei t her  f i l l  t he r equest  
or  not i f y t he r equest er  of  t he aut hor i t y ' s 
det er mi nat i on t o deny t he r equest  i n whol e 
or  i n par t  and t he r easons t her ef or .  
( Emphasi s added. )    

Thus,  under  § 19. 35( 4) ( a) ,  r ecei pt  of  an open 
r ecor ds r equest  t r i gger s ei t her  a dut y t o r espond t o 
t he r equest  or  a dut y t o pr oduce t he r equest ed 
r ecor ds.   Her e,  t he Ci t y nei t her  r esponded t o t he 
Apr i l  24,  1996 r equest  nor  pr oduced t he r equest ed 
document s.   I t  i s  i ncumbent  upon t he cust odi an of  t he 
publ i c r ecor d who r ef used t he demand of  i nspect i on t o 
" st at e speci f i cal l y t he r easons f or  t hi s r ef usal . "   
Hat haway [ v.  Joi nt  School  Di st .  No.  1,  Ci t y of  Gr een 
Bay] ,  116 Wi s.  2d [ 388, ]  396[ ,  342 N. W. 2d 682 ( 1984) ]  
( c i t at i on omi t t ed) .   A cust odi an' s deni al  of  access t o 
a publ i c r ecor d must  be accompani ed by a st at ement  of  
t he speci f i c  publ i c pol i cy r easons f or  t he r ef usal .   
Chval a v.  Bubol z,  204 Wi s.  2d 82,  86- 87,  552 N. W. 2d 
892 ( Ct .  App.  1996) .   The Ci t y di d not  pr ovi de any 
r esponse what soever  and t her ef or e di d not  compl y wi t h 
open r ecor ds l aw.  

ECO,  I nc. ,  259 Wi s.  2d 276,  ¶24.  

¶134 Even i f  an aut hor i t y need not  make r equest ed r ecor ds 

avai l abl e f or  i nspect i on or  copyi ng,  i t  wi l l  s t i l l  be bur dened 

wi t h t he dut y t o r espond t o a r equest  " as soon as pr act i cabl e 

and wi t hout  del ay"  and t o st at e i t s r easons f or  r ef usal .   

Wi s.  St at .  § 19. 35( 4) ( a) .   I f  t he r equest  f or  r ecor ds i s i n 

wr i t i ng,  a deni al  or  par t i al  deni al  of  access t o r ecor ds must  

al so be i n wr i t i ng.   Wi s.  St at .  § 19. 35( 4) ( b) .   Thus,  an 
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aut hor i t y ' s st at ut or y choi ces ar e t wof ol d:  compl y or  deny.   

WTMJ,  I nc.  v.  Sul l i van,  204 Wi s.  2d 452,  457,  555 N. W. 2d 140 

( Ct .  App.  1996) .   " [ C] ompl i ance at  some uni dent i f i ed t i me i n t he 

f ut ur e[ ]  i s  not  aut hor i zed by t he open r ecor ds l aw. "   I d.  at  

458.   I f  an aut hor i t y wi t hhol ds a r ecor d or  del ays gr ant i ng 

access t o a r ecor d af t er  a wr i t t en r equest  i s made,  a r equest er  

may i mmedi at el y br i ng a mandamus act i on aski ng a cour t  t o or der  

r el ease of  t he r ecor d.   Wi s.  St at .  § 19. 37( 1) ;  WTMJ,  204 

Wi s.  2d at  461.   Any aut hor i t y t hat  " ar bi t r ar i l y  and 

capr i c i ousl y deni es or  del ays r esponse t o a r equest "  may expose 

i t sel f  t o puni t i ve damages and a f or f ei t ur e of  not  mor e t han 

$1, 000.   Wi s.  St at .  § 19. 37( 3) - ( 4) .  

¶135 Wi sconsi n' s open meet i ngs l aws cr eat e addi t i onal  

r esponsi bi l i t i es f or  a " gover nment al  body, "  i ncl udi ng a " quasi -

gover nment al  cor por at i on. "   Wi s.  St at .  § 19. 82( 1) .   The t wo 

basi c r equi r ement s of  t he open meet i ngs l aws ar e:  ( 1)  publ i c 

not i ce of  meet i ngs;  and ( 2)  meet i ngs must  be hel d i n open 

sessi on.   Wi s.  St at .  § 19. 83( 1) .   The chi ef  pr es i di ng of f i cer  of  

a gover nment al  body or  such per son' s desi gnee must  gi ve not i ce 

of  meet i ngs t o ( 1)  t he publ i c;  ( 2)  " t hose news medi a who have 

f i l ed a wr i t t en r equest  f or  such not i ce; "  and ( 3)  " t he of f i c i al  

newspaper  desi gnat ed under  [ st at e st at ut e]  or ,  i f  none exi st s,  

t o a news medi um l i kel y t o gi ve not i ce i n t he ar ea. "   

Wi s.  St at .  § 19. 84( 1) ( b) .    

¶136 The st at ut e speci f i es how publ i c  not i ce must  be gi ven.   

The publ i c not i ce " shal l  set  f or t h t he t i me,  dat e,  pl ace and 

subj ect  mat t er  of  t he meet i ng,  i ncl udi ng t hat  i nt ended f or  
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consi der at i on at  any cont empl at ed cl osed sessi on,  i n such f or m 

as i s r easonabl y  l i kel y t o appr i se member s of  t he publ i c and t he 

news medi a t her eof . "   Wi s.  St at .  § 19. 84( 2) .   The publ i c not i ce 

of  a meet i ng of  a gover nment al  body may al so pr ovi de f or  a 

per i od of  publ i c  comment .   I d.   Publ i c not i ce of  a meet i ng of  a 

gover nment al  body " shal l  be gi ven at  l east  24 hour s pr i or  t o"  

i t s commencement  " unl ess f or  good cause such not i ce i s  

i mpossi bl e or  i mpr act i cal ,  i n whi ch case shor t er  not i ce may be 

gi ven,  but  i n no case may t he not i ce be pr ovi ded l ess t han 2 

hour s i n advance of  t he meet i ng. "   Wi s.  St at .  § 19. 84( 3) .   

" Separ at e publ i c not i ce shal l  be gi ven f or  each meet i ng of  a 

gover nment al  body at  a t i me and dat e r easonabl y pr oxi mat e t o t he 

t i me and dat e of  t he meet i ng. "   Wi s.  St at .  § 19. 84( 4) .  

¶137 The speci f i c i t y necessar y t o sat i sf y t he not i ce 

r equi r ement  was r ecent l y addr essed by t hi s cour t .   See St at e ex 

r el .  Buswel l  v.  Tomah Ar ea School  Di st . ,  2007 WI  71,  ¶¶28- 32,  

301 Wi s.  2d 178,  732 N. W. 2d 804 ( est abl i shi ng a t hr ee- f act or  

r easonabl eness t est  t o det er mi ne whet her  subj ect - mat t er  i n a 

meet i ng not i ce was speci f i c  enough t o sat i sf y 

Wi s.  St at .  § 19. 84) .   As a r esul t ,  i t  may not  be sat i sf act or y 

f or  a non- pr of i t  economi c devel opment  cor por at i on t o l i s t  

" di scussi on of  economi c devel opment  pr ospect s"  mont h af t er  mont h 

wi t hout  i dent i f y i ng t he pr ospect s.  

¶138 The " open sessi on"  r equi r ement  of  Wi s.  St at .  § 19. 83 

i s al so a mandat e.   Al l  " gover nment al  body"  busi ness of  any 

k i nd,  f or mal  or  i nf or mal ,  must  be i ni t i at ed,  di scussed and act ed 

upon i n " open sessi on, "  unl ess one of  t he exempt i ons set  f or t h 
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i n Wi s.  St at .  § 19. 85( 1)  appl i es.   Wi s.  St at .  § 19. 83( 1) .   An 

" open sessi on"  i s def i ned as " a meet i ng whi ch i s hel d i n a pl ace 

r easonabl y accessi bl e t o member s of  t he publ i c and open t o al l  

c i t i zens at  al l  t i mes. "   Wi s.  St at .  § 19. 82( 3) .    

¶139 BDADC' s cur r ent  ar r angement  of  meet i ng at  t he pr i vat e 

busi ness pl aces of  Boar d member s over  t he l unch hour  i s l i kel y 

def i c i ent .   The pol i cy of  openness f avor s gover nment al  bodi es 

hol di ng t hei r  meet i ngs i n publ i c pl aces,  such as a muni ci pal  

hal l  or  school ,  r at her  t han on pr i vat e pr emi ses.   See 67 Wi s.  

Op.  At t ' y  Gen.  125,  127 ( 1978) .   BDADC made a poi nt  of  hol di ng 

i t s meet i ngs away f r om t he muni ci pal  bui l di ng i n whi ch i t  once 

had i t s of f i ce.  

¶140 Our  deci s i on i n Sands v.  Whi t nal l  School  Di st r i ct ,  

2008 WI  89,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  t hi s t er m,  i s 

l i kel y t o af f ect  any " gover nment al  body"  t hat  i s  aut hor i zed by 

Wi s.  St at .  § 19. 85( 1)  t o di scuss cer t ai n busi ness i n c l osed 

sessi on.   The gi st  of  t he Sands deci s i on i s t hat  t he di scussi on 

i n a pr oper l y- conduct ed cl osed meet i ng i s no l onger  of f  l i mi t s 

t o di scover y i n pr oper  l i t i gat i on.     

¶141 I n sum,  compl i ance wi t h t he r equi r ement s of  

Wi sconsi n' s publ i c r ecor ds and open meet i ngs l aws wi l l  be not  be 

a cakewal k.   The r equi r ement s set  f or t h above t ouch onl y par t  of  

t he r egul at or y mi nef i el d t hat  many pr i vat e economi c devel opment  
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cor por at i ons wi l l  now be f or ced t o t r avel . 7  These r equi r ement s 

coul d pl ace si gni f i cant  admi ni st r at i ve and pr act i cal  bur dens on 

a non- pr of i t  economi c devel opment  cor por at i on l i ke BDADC t hat  

has onl y one pai d empl oyee.   Respondi ng t o r equest s f or  access 

t o r ecor ds t hat  may be conf i dent i al ,  pr i v i l eged,  or  t i me-

sensi t i ve coul d be a gr eat  hi ndr ance t o t he wor k pr oduct  of  a 

s i ngl e i ndi v i dual . 8  Fur t her mor e,  t he pot ent i al  expense of  l ost  

pr oduct i v i t y f r om compl yi ng and t aki ng st eps t o avoi d t he 

necessi t y of  compl yi ng,  and addi t i onal  cost s of  l egal  counsel  t o 

assur e compl i ance,  coul d be bur densome.  

¶142 To sum up,  open meet i ngs and publ i c r ecor ds 

r equi r ement s est abl i shed by t he maj or i t y ' s hol di ng wi l l  l i kel y 

pr esent  bur dens and obst acl es f or  many economi c devel opment  

cor por at i ons i n Wi sconsi n.  

B 

¶143 Appl y i ng t he r equi r ement s of  t he open meet i ngs and 

publ i c r ecor ds l aws t o a non- pr of i t  economi c devel opment  

cor por at i on wi t h a s i ngl e empl oyee shoul d r ai se ser i ous 

quest i ons wi t hout  addi t i onal  anal ysi s.   But  I  have f our  

addi t i onal  concer ns wi t h t he maj or i t y opi ni on:   

                                                 
7 I t  may be mor e accur at e t o obser ve t hat  near l y al l  pr i vat e 

economi c devel opment  cor por at i ons i n Wi sconsi n shoul d be 
pr epar ed t o addr ess t hese new compl i ance concer ns,  as t he 
maj or i t y opi ni on pr ovi des such scant  gui dance r egar di ng t he 
def i ni t i on of  " quasi - gover nment al  cor por at i on"  as t o l eave al l  
cur r ent  EDCs naked t o compl i ance i ssues.   

8 The l aw appear s t o r equi r e a Boar d member  t o come over  t o 
t he of f i ce and wor k on a publ i c r ecor ds r equest  i f  BDADC' s 
s i ngl e pai d empl oyee i s out  of  t he of f i ce on wor k,  vacat i on,  or  
i l l ness.  
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( 1)  The maj or i t y opi ni on pr ovi des vi r t ual l y no gui dance t o 

t he publ i c r egar di ng how t o det er mi ne whet her  an ent i t y i s a 

" quasi - gover nment al  cor por at i on. "   The maj or i t y ' s use of  a 

" t ot al i t y of  c i r cumst ances"  t est ,  wi t hout  speci f y i ng a l i s t  of  

f act or s t o be consi der ed or  i dent i f y i ng what  f act or s ar e 

cr i t i cal  or  di sposi t i ve,  i s  ext r aor di nar i l y  unhel pf ul ;   

( 2)  The maj or i t y opi ni on r el i es on pr ecedent s f r om 

Mar yl and,  New Yor k,  and Fl or i da t hat  i nt er pr et  and appl y uni que 

st at ut or y l anguage i n t hose st at es.   I t  i s  a mi st ake t o t r y t o 

i nt er pr et  t he meani ng of  an undef i ned st at ut or y t er m i n 

Wi sconsi n based on t he i nt er pr et at i on of  di f f er ent  t er ms i n 

ot her  st at es;   

( 3)  The maj or i t y opi ni on f ai l s t o anal yze t he st at ut or y 

and l egi s l at i ve hi st or y behi nd t he l egi s l at ur e' s  choi ce of  t he 

t er m " quasi - gover nment al  cor por at i on"  i n a ser i ous and 

convi nci ng manner ;  and  

( 4)  The maj or i t y opi ni on mi sappl i es t he l aw t o t he f act s,  

even under  t he " t est "  i t  has chosen,  and r el i es upon i r r el evant  

f act s t hat  occur r ed af t er  t he f i l i ng of  t hi s sui t .  

1.  Gui dance 

¶144 Thi s case i nvol ves a pur e quest i on of  st at ut or y 

i nt er pr et at i on——namel y,  det er mi ni ng t he meani ng of  " quasi -

gover nment al  cor por at i on" ——so t hat  cer t ai n pr i vat e ent i t i es wi l l  

know whet her  t hei r  act i ons ar e subj ect  t o Wi sconsi n' s open 

meet i ngs and publ i c r ecor ds l aws.   I t  i s  deepl y t r oubl i ng t hat  

t he maj or i t y opi ni on of f er s no cl ear  t est ,  no det er mi nat i ve 

f act or  ( or  even a set  of  enumer at ed f act or s) ,  f or  i nt er est ed 
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par t i es and cour t s t o appl y t o det er mi ne whet her  a par t i cul ar  

ent i t y i s a " quasi - gover nment al  cor por at i on. "   I nst ead,  t he 

maj or i t y advi ses t hat  " [ i ] f  an ent i t y does not  want  t o be 

subj ect  t o t he open meet i ngs and publ i c r ecor ds l aws,  t hen i t  

shoul d change t he ci r cumst ances under  whi ch i t  oper at es. "   

Maj or i t y op. ,  ¶7.   Thi s phant om gui dance i s bound t o have a 

chi l l i ng ef f ect  on ent i t i es who seek l awf ul l y t o avoi d t he 

const r ai ni ng r equi r ement s of  t hese st at ut es. 9     

¶145 The maj or i t y opi ni on cl ai ms t o r ecogni ze " t he 

need .  .  .  f or  f l exi bi l i t y  and conf i dent i al i t y"  i n t he conduct  

of  muni ci pal  economi c devel opment  i ni t i at i ves.   Maj or i t y op. ,  

¶4.   However ,  i t  does not  pr ovi de cr uci al  gui dance r equi r ed by 

t hose engaged i n t he devel opment ,  management ,  and day- t o- day 

oper at i on of  ent i t i es cr eat ed t o ser ve such pol i cy goal s.   

I nst ead,  t he maj or i t y cr ypt i cal l y set s f or t h onl y " some of  t he 

f act or s t o be exami ned i n det er mi ni ng what  const i t ut es a ' quasi -

gover nment al  cor por at i on'  subj ect  t o open meet i ngs and publ i c  

r ecor ds l aws, "  maj or i t y op. ,  ¶8 ( emphasi s added) ,  l eavi ng no 

usabl e t est  wi t h whi ch one mi ght  det er mi ne what  i s meant  by t hi s  

t er m i n Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1) .  

                                                 
9 The maj or i t y seeks t o j ust i f y i t s " t ot al i t y of  t he 

c i r cumst ances"  t est  by poi nt i ng t o f our  of  t hi s wr i t er ' s  
deci s i ons i n whi ch a " t ot al i t y of  t he c i r cumst ances"  t est  was 
empl oyed i n const i t ut i onal  det er mi nat i ons i n cr i mi nal  l aw.   
Maj or i t y op. ,  ¶46 n. 11.   The t est  f or  det er mi ni ng " r easonabl e 
suspi c i on"  t o make a Ter r y st op or  " pr obabl e cause"  t o conduct  a 
sear ch st r i kes t hi s wr i t er  as di f f er ent  f r om t he pr oper  t est  f or  
det er mi ni ng when uncompensat ed ci t i zens seeki ng t o pr omot e 
economi c devel opment  i n t hei r  communi t y must  compl y wi t h open 
meet i ngs and publ i c r ecor ds l aws or  f ace pr osecut i on by t he 
St at e of  Wi sconsi n.  
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¶146 Al t hough i t  mi ght  be easi er  t o ask t he l egi s l at ur e t o 

c l ar i f y t he scope and meani ng of  " quasi - gover nment al  

cor por at i on, "  t hi s cour se i s not  avai l abl e i n t he i nst ant  

l i t i gat i on.   Hence,  i t  i s  our  dut y t o make our  best  j udgment  of  

what  t he t er m means.   The maj or i t y ' s answer  f ost er s uncer t ai nt y 

by empower i ng j udges t o i mpose penal t i es on peopl e,  on a case-

by- case basi s,  wi t h v i r t ual l y no gui dance of  who wi l l  get  

whacked.  

¶147 The maj or i t y was gi ven opt i ons,  and i t  has at t empt ed 

t o mel d di f f er ent  t est s t oget her  t o r each a desi r ed out come.   

The br i ef s of  t he par t i es and ami ci  set  f or t h sever al  choi ces t o 

gi ve meani ng t o " quasi - gover nment al  cor por at i on. "   Two pr i mar y 

opt i ons ( based on f or mal  At t or ney Gener al  opi ni ons)  wer e 

suggest ed.   A t hi r d vaguer  opt i on ( based on a not ed t r eat i se)  

was al so submi t t ed,  and t he maj or i t y seems at  l east  par t i al l y  t o 

embr ace i t . 10  See maj or i t y op. ,  ¶¶9,  35,  79 ( di scussi ng 

" f unct i on,  ef f ect ,  or  st at us" ) .   I n essence,  however ,  t he 

maj or i t y chose " none of  t he above. "   Any of  t he suggest ed 

opt i ons woul d be pr ef er abl e t o t he maj or i t y ' s open- ended,  non-

speci f i c  " t est " :  " I n sum,  we det er mi ne t hat  an ent i t y i s a 

quasi - gover nment al  cor por at i on wi t hi n t he meani ng of  Wi s.  St at .  

§§ 19. 82( 1)  and 19. 32( 1)  i f ,  based on t he t ot al i t y of  

                                                 
10 The maj or i t y opi ni on r ecogni zes t hat  f or ei gn 

j ur i sdi ct i ons and schol ar s have suggest ed enumer at ed mul t i -
f act or  t est s t o det er mi ne whet her  ent i t i es ar e subj ect  t o open 
meet i ngs and publ i c r ecor ds l aws.   See maj or i t y op. ,  ¶63 n. 14.   
The maj or i t y i nexpl i cabl y chooses t o l eave Wi sconsi n l aw 
conf used whi l e r ecogni z i ng t hat  schol ar s and ot her  j ur i sdi ct i ons 
est abl i sh enumer at ed gui del i nes t o ai d pr act i t i oner s.  
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ci r cumst ances,  i t  r esembl es a gover nment al  cor por at i on. "   

Maj or i t y op. ,  ¶99.   Thi s " t est "  r equi r es t he publ i c t o t r aver se 

dense f og wi t hout  any f og l i nes.  

¶148 One opt i on t he maj or i t y coul d have sel ect ed woul d 

l i mi t  " quasi - gover nment al  cor por at i ons"  t o t hose ent i t i es 

cr eat ed expr essl y by gover nment  under  st at ut or y aut hor i t y.   A 

1977 At t or ney Gener al  opi ni on di scussi ng whet her  t he Pal myr a 

Vol unt eer  Fi r e Depar t ment  was subj ect  t o t he open meet i ngs l aw 

i nt er pr et ed Wi s.  St at .  § 19. 82( 1)  and concl uded t hat  " [ e] ven 

t hough a cor por at i on may ser ve some publ i c pur pose,  i t  i s  not  a 

' gover nment al  or  quasi - gover nment al  cor por at i on'  under  [ Wi s.  

St at .  § 19. 82( 1) ]  unl ess i t  al so i s cr eat ed di r ect l y by t he 

Legi s l at ur e or  by some gover nment al  body pur suant  t o speci f i c  

st at ut or y aut hor i zat i on or  di r ect i on. "   66 Wi s.  Op.  At t ' y  Gen.  

113,  115 ( 1977)  ( emphasi s added) .   The At t or ney Gener al  opi ned 

t hat  t he vol unt eer  f i r e depar t ment  i n quest i on di d not  meet  t he 

def i ni t i on i n Wi s.  St at .  § 19. 82( 1)  because i t  was not  cr eat ed 

di r ect l y by t he l egi s l at ur e or  anot her  gover nment al  body.   I d.  

at  114- 15.  

¶149 The " cr eat ed- di r ect l y- by- gover nment "  t est  may be t oo 

easy t o ski r t ,  but  i t  i s  c l ear .   BDADC coul d not  be cl assi f i ed 

as a quasi - gover nment al  cor por at i on i f  t hi s t est  wer e appl i ed.  

¶150 The second pot ent i al  opt i on comes f r om a 1991 At t or ney 

Gener al  opi ni on,  80 Wi s.  Op.  At t ' y  Gen.  129 ( 1991) .   The 

maj or i t y opi ni on t r i es t o ut i l i ze t hi s opi ni on,  but  i t  f ai l s  t o 

expl i c i t l y  enumer at e t he f act or s t hat  ar e i mpor t ant  or  wor t hy of  
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consi der at i on.   By embr aci ng an open- ended " t ot al i t y"  t est ,  t he 

maj or i t y aggr avat es t he ambi gui t y i n t he 1991 opi ni on.  

¶151 The 1991 At t or ney Gener al  opi ni on f ocused on sever al  

f act or s t o det er mi ne whet her  t wo pr i vat e cor por at i ons r esembl ed 

a gover nment al  cor por at i on enough t o be a " quasi - gover nment al  

cor por at i on. "   I d.  at  136.   I t  f avor ed an anal ysi s on a " case by 

case basi s,  i n l i ght  of  al l  t he r el evant  c i r cumst ances. "   I d.   

The opi ni on was candi d " t hat  adopt i ng a f act - based t est  t o 

det er mi ne whet her  a cor por at i on i s a ' quasi - gover nment al  

cor por at i on'  .  .  .  cr eat es some uncer t ai nt y as t o t he 

appl i cabi l i t y  of  t he open meet i ngs l aw i n par t i cul ar  cases. "   

I d.  at  137.    

¶152 Usi ng t he 1991 opi ni on,  t he Wi sconsi n Depar t ment  of  

Just i ce ( DOJ)  subsequent l y compi l ed t he f ol l owi ng non- excl usi ve 

l i s t  of  s i x f act or s:  

( 1)  whet her  t he cor por at i on ser ves a publ i c pur pose;  
( 2)  t he ext ent  t o whi ch t he cor por at i on r ecei ves 
publ i c f undi ng f or  i t s oper at i on;  ( 3)  whet her  t he 
byl aws of  t he cor por at i on ei t her  r eser ve posi t i ons on 
t he boar d of  di r ect or s f or  gover nment  of f i c i al s or  
empl oyees,  or  gi ve a gover nment  act or  t he power  t o 
appoi nt  gover nment  of f i c i al s and empl oyees t o t he 
boar d of  di r ect or s;  ( 4)  whet her  t he gover nment  i n f act  
appoi nt ed gover nment  empl oyees or  of f i c i al s t o t he 
cor por at i on’ s boar d of  di r ect or s;  ( 5)  whet her  
gover nment  empl oyees ser ved as of f i cer s of  t he 
cor por at i on;  and ( 6)  t he ext ent  t o whi ch t he 
cor por at i on was housed i n gover nment  of f i ces,  used 
gover nment  equi pment  and was st af f ed by gover nment  
empl oyees.   

Wi sconsi n Open Meet i ngs Law:  A Compl i ance Gui de ( 2007)  4 ( c i t i ng 

80 Wi s.  Op.  At t ’ y Gen.  129,  136 ( 1991) ) ,  avai l abl e at  
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ht t p: / / www. doj . st at e. wi . us/ AWP/ 2007OMCG-

PRO/ 2007_OML_Compl i ance_Gui de. pdf  ( l ast  v i s i t ed June 27,  2008) .  

¶153 I t  shoul d be not ed t hat  t he DOJ l i s t  does not  i ncl ude 

t he f act or  t hat  was di sposi t i ve i n t he 1977 opi ni on:  namel y,  t he 

cor por at i on' s cr eat i on by gover nment . 11  Mor eover ,  i t  begi ns wi t h 

t he el usi ve quest i on " whet her  t he cor por at i on ser ves a publ i c 

pur pose, "  a quest i on t hat  coul d be debat ed at  l engt h i n a c l ass 

on pol i t i cal  phi l osophy.   

¶154 The St at e' s br i ef  r ecogni zes t hat  t he 1991 At t or ney 

Gener al  opi ni on i s " not  f r ee f r om ambi gui t y"  and t hat  " t he 

mul t i t ude of  f act or s appl i ed make i t  cumber some as t he basi s f or  

a gener al  st andar d t hat  y i el ds a pr edi ct abl e r esul t . "   Thi s 

eval uat i on of  t he 1991 At t or ney Gener al  opi ni on i s consi st ent  

wi t h t he DOJ' s pr i or  comment ar y on t he gui dance i n t hat  opi ni on.   

I n 1996 t he DOJ' s open meet i ngs compl i ance gui de st at ed,  wi t h 

r egar d t o 80 Wi s.  Op.  At t ' y  Gen.  129 ( 1991) :  " Ther e i s no cl ear -

cut  t est  f or  det er mi ni ng whet her  a par t i cul ar  cor por at i on 

r esembl es a gover nment al  cor por at i on c l osel y enough t o be 

consi der ed ' quasi - gover nment al . ' "   Wi sconsi n Open Meet i ngs Law:  

                                                 
11 The l anguage i n t he open meet i ngs l aw——wi t h r espect  t o a 

" quasi - gover nment al  cor por at i on" ——has not  changed si nce 1976.   
The " quasi - gover nment al  cor por at i on"  l anguage i n t he publ i c 
r ecor ds st at ut e has been i n pl ace si nce 1981.   The 
i nt er pr et at i on of  t hi s l anguage keeps evol v i ng,  however ,  so t hat  
t he di sposi t i ve f act or  i n t he 1977 At t or ney Gener al  opi ni on no 
l onger  even appear s on t he Depar t ment  of  Just i ce' s l i s t  of  
f act or s t o be consi der ed.   
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A Compl i ance Gui de ( 1996)  2. 12  I t  i s  i r oni c t hat  t he 1996 DOJ 

open meet i ngs l aw compl i ance gui de——a gui de t hat  someone i n t he 

posi t i on of  or gani z i ng a pr i vat e,  non- pr of i t  economi c 

devel opment  cor por at i on i n ear l y 1997 mi ght  r ef er ence——concl uded 

t hat  t her e was " no cl ear - cut  t est "  t o det er mi ne whet her  a 

par t i cul ar  ent i t y was subj ect  t o Wi sconsi n f r eedom of  

i nf or mat i on l aws.  

¶155 The 1991 At t or ney Gener al  opi ni on deal t  wi t h t wo 

pr i vat e cor por at i ons whose boar ds,  empl oyees,  and day- t o- day 

oper at i ons wer e ef f ect i vel y cont r ol l ed by t he Ci t y of  Mi l waukee.   

Thus,  t he r esul t  of  t he opi ni on i s under st andabl e.   However ,  t he 

anal ysi s i s mur ky,  and i s based f ar  mor e on pol i cy t han 

l egi s l at i ve i nt ent .  

¶156 The t hi r d opt i on pr esent ed t o def i ne " quasi -

gover nment al  cor por at i on"  i s t hat  f ound i n 1 McQui l l i n,  

Muni ci pal  Cor por at i ons § 2. 13 ( 3d r ev.  1999) .   The McQui l l i n 

t r eat i se di scusses " quasi - publ i c cor por at i ons, "  whi ch coul d be 

vi ewed as s i mi l ar ,  al t hough not  i dent i cal ,  t o quasi - gover nment al  

cor por at i ons.   I d.   The 1991 At t or ney Gener al  opi ni on quot ed t he 

1990 ver si on of  t he McQui l l i n t r eat i se:  " The t er m ' quasi - publ i c 

[ or  quasi - gover nment al ]  cor por at i on'  i s  not  per  se publ i c or  

gover nment al .   On i t s f ace,  t he t er m connot es t hat  i t  i s  not  a 

                                                 
12 The Depar t ment  of  Just i ce' s 2003 open meet i ngs l aw 

compl i ance gui de i ncl uded t hi s  same l anguage,  whi ch has been 
r emoved f r om i t s 2007 gui de dur i ng t he pendency of  t hi s  
l i t i gat i on.   Compar e Wi sconsi n Open Meet i ngs Law:  A Compl i ance 
Gui de ( 2003)  3,  wi t h Wi sconsi n Open Meet i ngs Law:  A Compl i ance 
Gui de ( 2007)  3- 4.  
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publ i c cor por at i on but  a pr i vat e one.   But  ' quasi '  i ndi cat es 

t hat  t he pr i vat e cor por at i on has some r esembl ance t o a publ i c 

cor por at i on i n f unct i on,  ef f ect  or  st at us. "   80 Wi s.  Op.  At t ' y  

Gen.  at  135 ( quot i ng McQui l l i n,  Muni ci pal  Cor por at i ons § 2. 13 

( 3r d ed.  r ev.  1987 & Supp.  1990) ) .  

¶157 The " f unct i on,  ef f ect  or  st at us"  t est  i n McQui l l i n 

pr esent s an enumer at ed l i s t  of  t hr ee f act or s t o consi der  t o 

det er mi ne whet her  an ent i t y i s a quasi - gover nment al  cor por at i on 

subj ect  t o open meet i ngs and publ i c r ecor ds l aws.   These t hr ee 

f act or s,  al t hough r at her  vague,  pr esent  a c l ear er  st ar t i ng poi nt  

t han t he " t ot al i t y of  c i r cumst ances"  and " r esembl es a 

gover nment al  cor por at i on"  st andar ds pr ovi ded by t he maj or i t y.   

Maj or i t y op. ,  ¶99.   However ,  t he " f unct i on,  ef f ect  or  st at us"  

t est  i s  easi l y mani pul at ed based on what  one char act er i zes as a 

gover nment al  f unct i on,  an ent i t y ' s ef f ect ,  or  an ent i t y ' s 

st at us.  

¶158 I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  BDADC 

i s a " quasi - gover nment al  cor por at i on"  f or  pur poses of  Wi sconsi n 

open meet i ngs and publ i c r ecor ds l aws.   However ,  t he maj or i t y ' s 

concl usi on i s l ess t r oubl i ng t han t he l ast i ng negat i ve i mpact  of  

t he i mpr eci s i on i n t he maj or i t y ' s hol di ng.   Had t he maj or i t y  

chosen t o enumer at e speci f i c  f act or s t o di r ect  t he publ i c,  

t oday' s deci s i on mi ght  cont ai n some r edeemi ng val ue as a gui de.   

I n my vi ew,  i t  does not .    

2.  For ei gn Pr ecedent s 

¶159 The maj or i t y ' s r el i ance on f or ei gn pr ecedent s f or  

gui dance may be cr eat i ve,  but  i t  i s  f undament al l y unsound.   The 
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case bef or e t hi s cour t  i nvol ves t he i nt er pr et at i on of  Wi sconsi n 

st at ut es.   The t er m " quasi - gover nment al  cor por at i on"  i s not  

f ound i n t he Mar yl and,  New Yor k,  or  Fl or i da cases ci t ed by t he 

maj or i t y.   The maj or i t y t aci t l y  r ecogni zes i t s l eap of  l ogi c, 13 

but  st i l l  pl ows t hr ough a r esul t - or i ent ed anal ys i s,  di sr egar di ng 

t he l anguage of  t hese st at es'  open meet i ngs and publ i c r ecor ds 

l aws.   The maj or i t y t r eat s t he i nt er pr et at i on of  out - of - st at e 

st at ut es by out - of - st at e cour t s  as i f  we wer e col l ect i vel y 

devel opi ng t he common l aw of  f r eedom of  i nf or mat i on.  

¶160 Ci t y of  Bal t i mor e Devel opment  Cor por at i on v.  Car mel  

Real t y Associ at es,  910 A. 2d 406 ( Md.  2006) ,  i nvol ved t wo 

quest i ons of  st at ut or y i nt er pr et at i on:  ( 1)  whet her  t he Ci t y of  

Bal t i mor e Devel opment  Cor por at i on ( BDC)  was a " publ i c body"  

wi t hi n t he meani ng of  Mar yl and' s Open Meet i ngs Act  ( Md.  Code 

Ann. ,  St at e Gov' t  §§ 10- 501——10- 512 ( Lexi sNexi s 2004) ;  and ( 2)  

whet her  t he BDC was an " i nst r ument al i t y"  of  t he Ci t y of  

Bal t i mor e f or  pur poses of  Mar yl and' s Publ i c I nf or mat i on Act  ( Md.  

Code Ann. ,  St at e Gov' t  §§ 10- 601——10- 628 ( Lexi sNexi s 2004) ) .   

Car mel  Real t y,  910 A. 2d at  410.    

¶161 The Mar yl and Cour t  of  Appeal s  f ound t hat  BDC per f or med 

many pur el y publ i c f unct i ons and was i next r i cabl y l i nked t o t he 

Ci t y of  Bal t i mor e.   I d.  at  424- 25.   BDC' s byl aws gave t he mayor  

of  Bal t i mor e t he power  t o appoi nt  or  nomi nat e member s of  BDC' s 

                                                 
13 " Al t hough t he det er mi nat i on of  whet her  an ent i t y i s  

subj ect  t o open meet i ngs and publ i c r ecor ds l aws depends on t he 
r espect i ve st at ut or y l anguage of  each st at e,  t he i nt er pr et at i ons 
r ender ed by cour t s i n ot her  j ur i sdi ct i ons ar e i nst r uct i ve. "   
Maj or i t y op. ,  ¶50.  
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boar d of  di r ect or s,  r emove member s of  t he boar d,  i ncl udi ng t he 

Chai r man of  t he Boar d,  and t o appoi nt  di r ect or s when posi t i ons 

on t he boar d wer e vacat ed.   I d.  at  422,  425.   BDC coul d 

i mpl ement ,  over see,  and encour age publ i c and pr i vat e devel opment  

and r ehabi l i t at i on pr oj ect s t o i ncr ease t he ci t y ' s t ax base.   

I d.  at  424.   BDC was t asked wi t h t he at t r act i on of  new 

busi nesses,  r et ent i on of  exi st i ng busi nesses,  and t he 

st i mul at i on and encour agement  of  gr owt h and expansi on of  

commer ci al  of f i ce uses,  manuf act ur i ng,  war ehousi ng,  

di st r i but i on,  r esear ch,  and devel opment .   I d.  at  425.   I f  BDC 

ceased t o exi st ,  t angi bl e pr oper t y pur chased wi t h f unds at t ached 

t o t hat  cont r act  woul d r ever t  t o t he c i t y.   I d.   Over  80 per cent  

of  BDC' s budget  was pr ovi ded by t he c i t y.   I d.   

¶162 The Mar yl and Cour t  of  Appeal s  set  f or t h i t s  anal ysi s 

under  t he headi ng " St at ut or y I nt er pr et at i on. "   I d.  at  417.   I n 

Mar yl and,  a " publ i c body"  i s subj ect  t o not i ce pr ovi s i ons of  t he 

Open Meet i ngs Act .   See i d.  at  419- 20;  Md.  Code Ann. ,  St at e 

Gov' t  § 10- 501( c)  ( Lexi sNexi s 2004) .   " Publ i c body"  i s def i ned 

i n t he Mar yl and Code. 14 

                                                 
14 " Publ i c body"  i n t he Mar yl and Code means an ent i t y t hat :  

" ( i )  consi st s of  at  l east  2 i ndi v i dual s"  and " ( i i )  i s  cr eat ed 
by:  1.  t he Mar yl and Const i t ut i on;  2.  a St at e st at ut e;  3.  a 
count y char t er ;  4.  an or di nance;  5.  a r ul e,  r esol ut i on,  or  
byl aw;  6.  an execut i ve or der  of  t he Gover nor ;  or  7.  an execut i ve 
or der  of  t he chi ef  execut i ve aut hor i t y of  a pol i t i cal  
subdi v i s i on of  t he St at e. "   Md.  Code Ann. ,  St at e Gov' t  § 10-
502( h) ( 1)  ( Lexi sNexi s 2004) .  
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¶163 I n i nt er pr et i ng and appl y i ng t he def i ned t er m " publ i c  

body"  t o BDC,  t he Mar yl and Cour t  of  Appeal s concl uded t hat  Md.  

Code Ann. ,  St at e Gov' t  § 10- 502( h) ( 2)  i nt r oduced a new concept  

and was an al t er nat i ve t o § 10- 502( h) ( 1)  because i t  set  f or t h a 

di f f er ent  set  of  publ i c bodi es f r om t hose descr i bed i n § 10-

502( h) ( 1) .   Car mel  Real t y,  910 A. 2d at  420.   The cour t  f ur t her  

expl ai ned t hat  i f  § 10- 502( h) ( 2)  had been a subsi di ar y c l ause,  

i t  woul d have been desi gnat ed as " § 10- 502( h) ( 1)  .  .  .  ( i i i ) . "   

I d.   The cour t  f ur t her  hel d t hat  because t her e was no evi dence 

t hat  BDC was cr eat ed by a speci f i c  act  or  or der  under  § 10-

502( h) ( 1) ,  t he cour t  woul d have t o consi der  whet her  BDC f el l  

under  § 10- 502( h) ( 2) .   I d.  at  421.  

¶164 The cour t  hel d t hat  BDC was a publ i c body under  § 10-

502( h) ( 2)  because t he par t i es di d not  di sput e t hat  BDC’ s byl aws 

r equi r ed i t  t o be a mul t i member  boar d,  t hat  i t s  boar d of  

di r ect or s consi st ed of  at  l east  t wo i ndi v i dual s not  empl oyed by 

t he c i t y,  and t hat  t he boar d was nomi nat ed or  appoi nt ed by t he 

mayor .   Car mel  Real t y,  910 A. 2d at  421.   The cour t  concl uded 

                                                                                                                                                             
" Publ i c body"  i ncl udes:  " ( i )  any mul t i member  boar d,  

commi ssi on,  or  commi t t ee appoi nt ed by t he Gover nor  or  t he chi ef  
execut i ve aut hor i t y of  a pol i t i cal  subdi v i s i on of  t he St at e,  or  
appoi nt ed by an of f i c i al  who i s subj ect  t o t he pol i cy di r ect i on 
of  t he Gover nor  or  chi ef  execut i ve aut hor i t y of  t he pol i t i cal  
subdi v i s i on,  i f  t he ent i t y i ncl udes i n i t s member shi p at  l east  2 
i ndi v i dual s not  empl oyed by t he St at e or  t he pol i t i cal  
subdi v i s i on;  and ( i i )  t he Mar yl and School  f or  t he Bl i nd. "   Md.  
Code Ann. ,  St at e Gov' t  § 10- 502( h) ( 2)  ( Lexi sNexi s 2004) .   

The Mar yl and Code al so excl udes cer t ai n ent i t i es f r om t he 
def i ni t i on of  " publ i c body. "   Md.  Ann.  Code. ,  St at e Gov' t  § 10-
502( h) ( 3)  ( Lexi sNexi s 2004)  ( exc l udi ng,  f or  exampl e,  " any si ngl e 
member  ent i t y"  and " any gr and j ur y. " ) .  
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t hat  s i nce t her e wer e no pur el y  pr i vat e f unct i ons of  t he BDC,  i t  

was consi st ent  wi t h t he i nt ent  of  t he Mar yl and Open Meet i ngs Act  

t hat  t he del i ber at i ons of  t he BDC be open t o t he publ i c.   I d.  at  

425.  

¶165 The maj or i t y char act er i zes t he Mar yl and Cour t  of  

Appeal s '  anal ysi s as appl y i ng a " t ot al i t y of  t he c i r cumst ances"  

appr oach t o t he def i ned t er m " publ i c body. "   Maj or i t y op. ,  ¶54.   

Thi s i s not  accur at e.   The Mar yl and cour t  i nst ead i nt er pr et ed a 

def i ned st at ut or y t er m t o ascer t ai n whet her  BDC was subj ect  t o 

Mar yl and' s open meet i ngs l aws pur suant  t o t hat  def i ni t i on.   

Car mel  Real t y,  910 A. 2d at  419- 25.   The anal ysi s of  a def i ned 

st at ut or y t er m ( " publ i c body" )  i n Mar yl and i s not  much use t o 

i nt er pr et at i on of  an undef i ned st at ut or y t er m ( " quasi -

gover nment al  cor por at i on" )  i n t wo Wi sconsi n st at ut es.    

¶166 The Mar yl and Cour t  of  Appeal s  next  t ur ned t o t he 

second quest i on pr esent ed,  namel y whet her  BDC was an 

" i nst r ument al i t y"  f or  pur poses of  Mar yl and' s Publ i c I nf or mat i on 

Act .   I d.  at  425- 26.   I n Mar yl and,  a " publ i c r ecor d"  i s subj ect  

t o t he st at e' s publ i c r ecor ds l aws.   See i d.  at  426;  Md.  Code 

Ann. ,  St at e Gov' t  § 10- 611( g) ( 1) ( i )  ( Lexi sNexi s 2004) .   " Publ i c  

r ecor d"  i s a def i ned t er m and means " t he or i gi nal  or  any copy of  

any document ar y mat er i al  t hat :  ( i )  i s  made by a uni t  or  

i nst r ument al i t y of  t he St at e gover nment  or  of  a pol i t i cal  

subdi v i s i on or  r ecei ved by t he uni t  or  i nst r ument al i t y i n 

connect i on wi t h t he t r ansact i on of  publ i c busi ness. "   I d. ,  § 10-

611( g) ( 1) ( i ) .   
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¶167 The Mar yl and Cour t  of  Appeal s hel d t hat  BDC was an 

" i nst r ument al i t y"  of  t he c i t y.   Car mel  Real t y,  910 A. 2d at  426.   

The cour t  st r essed t hat  t he hol di ng was consi st ent  wi t h t he 

pur pose of  t he Mar yl and Publ i c I nf or mat i on Act  and wi t h t he 

Mar yl and Gener al  Assembl y’ s i nt ent  when i t  enact ed t he act .   I d.   

The cour t  l ooked t o a st andar d di ct i onar y f or  t he def i ni t i on of  

" i nst r ument al i t y"  and not ed t hat  " [ i ] nst r ument al i t y i s def i ned 

as ' t he qual i t y or  st at e of  bei ng i nst r ument al '  and i nst r ument al  

i s  def i ned as ' ser vi ng as a means,  agent ,  or  t ool . ' "   I d.  at  427 

( quot i ng Mer r i am Webst er ' s Col l egi at e Di ct i onar y 607 ( 10t h ed.  

1998) ) .   The cour t  al so exami ned a number  of  BDC’ s 

char act er i st i cs t o concl ude i t  was an " i nst r ument al i t y, "  

i ncl udi ng t he f ol l owi ng:    

The BDC' s Boar d of  Di r ect or s,  t o i ncl ude t he Chai r man 
of  t he Boar d,  ar e nomi nat ed or  appoi nt ed by t he Mayor  
of  Bal t i mor e;   he has t he power  t o r emove member s of  
t he Boar d bef or e t hei r  f our  year  t er ms ar e up;   t he 
Mayor  al so has t he power  t o f i l l  vacanci es;   t he 
Ci t y ' s Commi ssi oner  of  t he Depar t ment  of  Housi ng and 
Communi t y Devel opment  and t he Ci t y ' s Di r ect or  of  
Fi nance ar e per manent  member s of  t he Boar d;   t he BDC 
r ecei ves a subst ant i al  por t i on of  i t s  budget  f r om t he 
Ci t y;  t he BDC has a t ax exempt  st at us under  t he 
I nt er nal  Revenue Code;   pur suant  t o t he Ci t y ' s  
cont r act  wi t h t he BDC,  i f  i t  shoul d cease t o exi st ,  
t he Ci t y woul d cont r ol  t he di sposi t i on of  t he BDC' s 
asset s;   BDC i s al so aut hor i zed t o pr epar e and adopt  
Ur ban Renewal  Pl ans,  Uni t  Devel opment ,  I ndust r i al  
Ret ent i on Zones,  and Fr ee Ent er pr i se Zones whi ch ar e 
t r adi t i onal l y gover nment al  f unct i ons.   We al so not e 
t hat  t he Ci t y Sol i c i t or  r epr esent ed t he BDC i n t hi s 
mat t er .   

Car mel  Real t y,  910 A. 2d at  428 ( f oot not es omi t t ed) .    

¶168 The st at ut or y i nt er pr et at i on pr obl em i n t he i nst ant  

case i s s i mi l ar  t o t he pr obl em f aced by t he Mar yl and Cour t  of  
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Appeal s i n i nt er pr et i ng t he undef i ned t er m " i nst r ument al i t y. "   

Hence,  t he maj or i t y opi ni on t ur ns t o some of  t he same met hods t o 

const r ue " quasi - gover nment al  cor por at i on, "  such as usi ng t he 

di ct i onar y.   See maj or i t y op. ,  ¶32.   However ,  t he maj or i t y ' s 

descr i pt i on of  t he Mar yl and case bl ends t he Mar yl and cour t ' s  

separ at e anal yses of  def i ned and undef i ned st at ut or y t er ms i nt o 

an eval uat i on of  t he " t ot al i t y of  c i r cumst ances. "   See maj or i t y  

op. ,  ¶54.   Thi s al l ows t he maj or i t y t o anal ogi ze Car mel  Real t y 

t o t he i nst ant  case.   Maj or i t y op. ,  ¶¶66,  68,  72.  

¶169 Buf f al o News,  I nc.  v.  Buf f al o Ent er pr i se Devel opment  

Cor p. ,  644 N. E. 2d 277 ( N. Y.  1994) ,  i nvol ved t he quest i on of  

whet her  t he Buf f al o Ent er pr i se Devel opment  Cor por at i on ( BEDC) ,  a 

non- pr of i t  cor por at i on admi ni st er i ng gover nment  l oan pr ogr ams,  

was an " agency"  wi t hi n t he meani ng of  New Yor k ' s Fr eedom of  

I nf or mat i on Law ( FOI L) .   I d.  at  278.   " Agency"  was def i ned by 

st at ut e as " any st at e or  muni ci pal  depar t ment ,  boar d,  bur eau,  

di v i s i on,  commi ssi on,  commi t t ee,  publ i c aut hor i t y,  publ i c 

cor por at i on,  counci l ,  of f i ce or  ot her  gover nment al  ent i t y 

per f or mi ng a gover nment al  or  pr opr i et ar y f unct i on f or  t he st at e 

or  any one or  mor e muni ci pal i t i es t her eof ,  except  t he j udi c i ar y  

or  t he st at e l egi s l at ur e. "   N. Y.  Pub.  Of f .  Law § 86,  subd.  3 

( McKi nney 1990)  ( emphasi s added) .    

¶170 The New Yor k Cour t  of  Appeal s concl uded t hat  BEDC was 

an " agency"  under  FOI L,  const i t ut i ng a " gover nment al  ent i t y. "   

Buf f al o News,  644 N. E. 2d at  279- 80.   BEDC' s st at ed pur poses wer e 

" t o r el i eve and r educe unempl oyment ,  t o pr omot e and t o pr ovi de 

f or  addi t i onal  and maxi mum empl oyment  .  .  .  [ t o]  encour ag[ e]  [  ]  
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devel opment  .  .  .  i n t he communi t y .  .  .  and t o l essen t he 

bur dens of  gover nment  and t o act  i n t he publ i c i nt er est . "   I d.  

at  278 ( br acket s i n or i gi nal ) .   The cour t  obser ved t hat  BEDC' s 

pur poses wer e undeni abl y gover nment al .   I d.  at  279.   BEDC was 

" cr eat ed excl usi vel y by and f or  t he Ci t y of  Buf f al o t o at t r act  

i nvest ment  and st i mul at e gr owt h i n Buf f al o' s downt own and 

nei ghbor hoods.  .  .  .   Mor eover ,  t he BEDC descr i bes i t sel f  i n i t s  

f i nanci al  r epor t s and publ i c br ochur e as an ' agent '  of  t he Ci t y 

of  Buf f al o. "   I d.  ( emphasi s added) .  

¶171 The New Yor k st at ut e' s def i ni t i on of  " agency"  i ncl uded 

a " gover nment al  ent i t y, "  not  a quasi - gover nment al  ent i t y.   N. Y.  

Pub.  Of f .  Law § 86,  subd.  3 ( McKi nney 1990) .   The Buf f al o News 

cour t  hel d t hat  BEDC was,  i n ef f ect ,  an ar m of  gover nment .   See 

Buf f al o News,  644 N. E. 2d at  279.   By avoi di ng any di scussi on of  

t he st at ut e at  pl ay i n Buf f al o News,  t he maj or i t y her e bur i es 

t hi s cr uci al  di st i nct i on.   See maj or i t y op. ,  ¶¶55- 56.   BEDC was 

vi ewed as a gover nment al  ent i t y,  not  somet hi ng r esembl i ng a 

gover nment al  ent i t y.   Compar e Buf f al o News,  644 N. E. 2d at  279 

wi t h maj or i t y op. ,  ¶63.   Fur t her mor e,  t he New Yor k cour t ' s  

deci s i on was pr emi sed upon i t s  det er mi nat i on t hat  BEDC was 

" cr eat ed excl usi vel y by and f or  t he Ci t y of  Buf f al o. "   Buf f al o 

News,  644 N. E. 2d at  279.   The Ci t y of  Beaver  Dam di d not  cr eat e 

BDADC.  

¶172 Fi nal l y,  t he maj or i t y di scusses News and Sun- Sent i nel  

Co.  v.  Schwab,  Twi t t y & Hanser  Ar chi t ect ur al  Gr oup,  I nc. ,  596 

So.  2d 1029 ( Fl a.  1992) ,  whi ch i nvol ved t he f ol l owi ng quest i on:  

" Does a cor por at i on act  on behal f  of  a publ i c agency when hi r ed 
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by a count y t o per f or m pr of essi onal  ar chi t ect ur al  ser vi ces f or  

t he const r uct i on of  a school  so as t o be subj ect  t o t he 

pr ovi s i ons of  Chapt er  119 of  t he Fl or i da St at ut es?"   I d.  at  

1030.   " Agency"  i s def i ned br oadl y i n t he Fl or i da St at ut es:    

" Agency"  means any st at e,  count y,  di st r i ct ,  aut hor i t y,  
or  muni ci pal  of f i cer ,  depar t ment ,  di v i s i on,  boar d,  
bur eau,  commi ssi on,  or  ot her  separ at e uni t  of  
gover nment  cr eat ed or  est abl i shed by l aw and any ot her  
publ i c or  pr i vat e agency,  per son,  par t ner shi p,  
cor por at i on,  or  busi ness ent i t y act i ng on behal f  of  
any publ i c agency.  

Fl a.  St at .  Ann.  § 119. 011( 2)  ( West  1989)  ( emphasi s added) . 15 

¶173 I n News and Sun- Sent i nel ,  an ar chi t ect ur al  f i r m,  

Schwab,  Twi t t y & Hanser  Ar chi t ect ur al  Gr oup,  I nc. ,  a pr i vat e 

cor por at i on,  cont r act ed wi t h a school  boar d t o pr ovi de 

ar chi t ect ur al  ser vi ces i n r el at i on t o t he const r uct i on of  school  

bui l di ng f aci l i t i es.   News and Sun- Sent i nel ,  596 So.  2d at  1030.   

A r epor t er ,  pur suant  t o Fl or i da St at ut es ch.  119,  r equest ed t hat  

he be al l owed t o i nspect  t he f i l es i n t he cor por at i on' s 

possessi on r el at ed t o t he pr oj ect s.   I d.   The f i r m r ef used and 

ar gued t hat  i t  was not  an agency as set  f or t h i n Fl a.  St at .  § 

119. 011( 2) .   I d.  

                                                 
15 The Tennessee Supr eme Cour t  has obser ved t hat  Fl or i da' s 

publ i c r ecor ds di scl osur e scheme shoul d be di s t i ngui shed f r om 
ot her  j ur i sdi ct i ons because " t he t er ms of  i t s  publ i c r ecor ds 
st at ut e expl i c i t l y  ext end t o pr i vat e ent i t i es ' act i ng on behal f  
of  a[ ny]  publ i c agency. ' "   Memphi s Publ ' g Co. ,  v.  Cher okee 
Chi l dr en & Fami l y Ser vs. ,  I nc. ,  87 S. W. 3d 67,  78 n. 12 ( Tenn.  
2002) ( c i t i ng News and Sun- Sent i nel  Co.  v.  Schwab,  Twi t t y & 
Hanser  Ar chi t ect ur al  Gr oup,  I nc. ,  596 So.  2d 1029,  1031 ( Fl a.  
1992)  ( quot i ng Fl a.  St at .  § 119. 011( 2) ) ) .  
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¶174 I n s i di ng wi t h t he ar chi t ect ur al  f i r m,  t he Fl or i da 

Supr eme Cour t  not ed t hat  cour t s i nt er pr et i ng " agency"  under  Fl a.  

St at .  § 119. 011( 2)  make a det er mi nat i on based on t he " t ot al i t y  

of  t he f act or s. "   I d.  at  1031 ( c i t at i ons omi t t ed) .   The cour t  

pr ovi ded a non- excl usi ve l i s t  of  f act or s consi der ed i n i t s  

anal ysi s. 16  The cour t  emphasi zed t he f act  t hat  t he t er m " agency"  

i s def i ned br oadl y under  Fl or i da’ s Publ i c Recor ds Act  t o i ncl ude 

pr i vat e ent i t i es " act i ng on behal f  of  any publ i c agency. "   I d.  

( quot i ng Fl a.  St at .  § 119. 011( 2) ) .   The cour t  concl uded t hat ,  

af t er  r evi ewi ng t he t ot al i t y of  t he f act or s,  t he f i r m was not  

act i ng on behal f  of  a publ i c agency so as t o f al l  under  Chapt er  

119' s def i ni t i on of  " agency. "   I d.  at  1033.  

¶175 Unl i ke Fl or i da' s publ i c r ecor ds l aws,  Wi sconsi n' s 

publ i c r ecor ds l aws do not  ext end t o pr i vat e ent i t i es act i ng " on 

behal f  of  a publ i c agency. "   Compar e Fl a.  St at .  § 119. 011( 2)  

                                                 
16 These f act or s wer e:    

( 1)  t he l evel  of  publ i c f undi ng;  ( 2)  commi ngl i ng of  
f unds;  ( 3)  whet her  t he act i v i t y was conduct ed on 
publ i c l y owned pr oper t y;  ( 4)  whet her  ser vi ces 
cont r act ed f or  ar e an i nt egr al  par t  of  t he publ i c 
agency' s chosen deci s i on- maki ng pr ocess;  ( 5)  whet her  
t he pr i vat e ent i t y i s per f or mi ng a gover nment al  
f unct i on or  a f unct i on whi ch t he publ i c agency 
ot her wi se woul d per f or m;  ( 6)  t he ext ent  of  t he publ i c 
agency' s i nvol vement  wi t h,  r egul at i on of ,  or  cont r ol  
over  t he pr i vat e ent i t y;  ( 7)  whet her  t he pr i vat e 
ent i t y was cr eat ed by t he publ i c agency;  ( 8)  whet her  
t he publ i c agency has a subst ant i al  f i nanci al  i nt er est  
i n t he pr i vat e ent i t y;  and ( 9)  f or  [ whose]  benef i t  t he 
pr i vat e ent i t y i s f unct i oni ng.    

News and Sun- Sent i nel  Co.  v.  Schwab,  Twi t t y & Hanser  
Ar chi t ect ur al  Gr oup,  I nc. ,  596 So.  2d 1029,  1031 ( Fl a.  1992)  
( c i t at i ons omi t t ed) .  
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wi t h Wi s.  St at .  § 19. 32( 1) .   Ther ef or e,  i t  i s  di f f i cul t  t o 

swal l ow t he maj or i t y ' s ext ensi on of  t he anal ys i s i n News and 

Sun- Sent i nel  t o di st i ngui sh t he case at  hand.   Maj or i t y op. ,  ¶66 

( " Mor eover ,  unl i ke t he ar chi t ect ur e f i r m i n News and Sun-

Sent i nel ,  596 So.  2d 1029,  BDADC r ecei ved t ax money i n or der  t o 

pr ovi de publ i c ser vi ce,  not  mer el y t o r ecei ve compensat i on. " ) .  

¶176 The maj or i t y ' s anal ysi s of  t he f or ei gn pr ecedent s 

di scussed above eschews di scussi on of  t he uni que st at ut or y 

l anguage anal yzed by cour t s i n Mar yl and,  New Yor k,  and Fl or i da 

t o det er mi ne whet her  t hese st at es'  publ i c r ecor ds and open 

meet i ngs l aws appl i ed t o a par t i cul ar  ent i t y.   I nst ead of  

di scussi ng t he r eal  st at ut or y i ssues i n t hese pr ecedent s,  t he 

maj or i t y i nst ead dr aws br oad concl usi ons r egar di ng t hese cases 

t o sui t  i t s  r esul t - or i ent ed appr oach. 17  The maj or i t y ' s anal ysi s 

of  t hese f or ei gn pr ecedent s i s not  a sat i sf act or y t echni que f or  

i nt er pr et i ng di f f er ent l y wor ded Wi sconsi n st at ut es.  

3.  St at ut or y Hi st or y,  Legi s l at i ve Hi st or y,  I nt ent  

¶177 The cour t  of  appeal s '  cer t i f i cat i on t o t hi s cour t  

i ndi cat ed a pr obl em wi t h t he met hodol ogy of  t he 1991 At t or ney 

Gener al  opi ni on.   I t  st at ed t hat  t he 1991 opi ni on " does not  

addr ess t he l egi s l at i ve i nt ent  behi nd t he i ncl us i on of  ' quasi -

                                                 
17 See,  e. g. ,  maj or i t y op. ,  ¶66 ( " Wi t h r espect  t o f i nances,  

BDADC i s aki n t o t he devel opment  cor por at i on subj ect  t o open 
meet i ngs and publ i c r ecor ds l aws i n Car mel  Real t y,  and aki n t o 
t he devel opment  cor por at i on consi der ed i n Buf f al o News. " ) ;  
maj or i t y op. ,  ¶74 ( " I n t hi s r espect  BDADC i s s i mi l ar  t o t he 
cor por at i on i n Buf f al o News,  whi ch st at ed i n i t s publ i c 
br ochur es and f i nanci al  st at ement s t hat  i t  was an agent  of  a 
c i t y. " ) .  
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gover nment al '  cor por at i ons i n t he scope of  t he open meet i ngs and 

publ i c r ecor ds l aws. "   Unf or t unat el y,  t hi s pr obl em essent i al l y  

per si st s i n t he maj or i t y opi ni on,  even af t er  t he cour t  of  

appeal s '  pl ea t o t hi s cour t  t hat  " any set  of  f act or s used t o 

det er mi ne whet her  a cor por at i on i s ' quasi - gover nment al '  shoul d 

f l ow f r om a devel oped di scussi on of  l egi s l at i ve i nt ent . "   

( Emphasi s added. ) 18   

¶178 Because key t er ms i n t he st at ut es ar e not  def i ned and 

ar e capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med 

per sons i n di f f er ent  senses,  a cour t  i nt er pr et i ng t hese t er ms 

needs t o empl oy al l  t he t ool s of  st at ut or y i nt er pr et at i on.  

¶179 The anal ysi s shoul d begi n wi t h t he t ext  i n t he 

sect i ons embodyi ng t he t er m " quasi - gover nment al  cor por at i on. "    

¶180 For  exampl e,  Wi s.  St at .  § 19. 32( 1)  r eads:    

" Aut hor i t y"  means any of  t he f ol l owi ng havi ng cust ody 
of  a r ecor d:  a st at e or  l ocal  of f i ce,  el ect ed 
of f i c i al ,  agency,  boar d,  commi ssi on,  commi t t ee,  
counci l ,  depar t ment  or  publ i c body cor por at e and 
pol i t i c  cr eat ed by const i t ut i on,  l aw,  or di nance,  r ul e 
or  or der ;  a gover nment al  or  quasi - gover nment al  
cor por at i on except  f or  t he Br adl ey cent er  spor t s and 
ent er t ai nment  cor por at i on;  a l ocal  exposi t i on di st r i ct  
under  subch.  I I  of  ch.  229;  a f ami l y car e di st r i ct  
under  s.  46. 2895;  any cour t  of  l aw;  t he assembl y or  
senat e;  a nonpr of i t  cor por at i on whi ch r ecei ves mor e 
t han 50% of  i t s f unds f r om a count y or  a muni ci pal i t y,  

                                                 
18 The Cour t  of  Appeal s of  Mar yl and r ecent l y addr essed i t s 

dut y under  s i mi l ar  c i r cumst ances:  " I n some cases,  t he st at ut or y 
t ext  r eveal s ambi gui t y,  and t hen t he j ob of  t hi s Cour t  i s  t o 
r esol ve t hat  ambi gui t y i n l i ght  of  t he l egi s l at i ve i nt ent ,  usi ng 
al l  t he r esour ces and t ool s of  st at ut or y const r uct i on at  our  
di sposal . "   Ci t y of  Bal t i mor e Dev.  Cor p.  v.  Car mel  Real t y 
Assocs. ,  910 A. 2d 406,  418 ( Md.  2006)  ( quot i ng Chow v.  St at e,  
903 A. 2d 388,  395 ( Md.  2006) ) .  
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as def i ned i n s.  59. 001( 3) ,  and whi ch pr ovi des 
ser vi ces r el at ed t o publ i c heal t h or  saf et y  t o t he 
count y or  muni ci pal i t y;  a nonpr of i t  cor por at i on 
oper at i ng t he Ol ympi c i ce t r ai ni ng cent er  under  s.  
42. 11( 3) ;  or  a f or mal l y const i t ut ed subuni t  of  any of  
t he f or egoi ng.  

¶181 Ther e i s a common char act er i st i c t o most  of  t he 

ent i t i es l i s t ed i n t he def i ni t i on of  " Aut hor i t y" :  t hey ar e 

i ndi sput abl y gover nment  ent i t i es,  i ncl udi ng el ect ed of f i c i al s,  

or  t hey ar e ent i t i es " cr eat ed by const i t ut i on,  l aw,  or di nance,  

r ul e or  or der . "   I d.   Local  exposi t i on di st r i ct s ar e aut hor i zed 

by st at ut e and cr eat ed by a sponsor i ng muni ci pal i t y.   Wi s.  St at .  

§ 229. 42.   Fami l y car e di st r i ct s ar e aut hor i zed by st at ut e and 

cr eat ed by a count y boar d.   Wi s.  St at .  § 46. 2895( 1) .   By 

cont r ast ,  BDADC i s not  a l ocal  of f i ce or  l ocal  agency or  publ i c 

body cor por at e and pol i t i c  cr eat ed by a gover nment  ent i t y.  

¶182 BDADC i s a non- pr of i t  cor por at i on.   The l egi s l at ur e 

appl i ed t he publ i c r ecor ds l aw t o " a nonpr of i t  cor por at i on whi ch 

r ecei ves mor e t han 50% of  i t s f unds f r om a count y or  a 

muni ci pal i t y .  .  .  and whi ch pr ovi des ser vi ces r el at ed t o publ i c 

heal t h or  saf et y t o t he count y or  muni ci pal i t y. "   Wi s.  St at .  

§ 19. 32( 1)  ( emphasi s added) .   BDADC i s not  cover ed by t hi s 

l anguage.   The l egi s l at ur e went  out  of  i t s  way t o r each anot her  

non- pr of i t  cor por at i on:  t he non- pr of i t  cor por at i on oper at i ng t he 

Ol ympi c i ce t r ai ni ng cent er .   But  BDADC i s obvi ousl y not  cover ed 

by t hat  pr ovi s i on ei t her .  

¶183 Ther e i s a f ami l i ar  canon of  s t at ut or y const r uct i on 

t hat  t he enumer at i on or  expr essi on of  cer t ai n t hi ngs i mpl i es t he 

excl usi on of  ot her  t hi ngs.   See C. A. K v.  St at e,  154 Wi s.  2d 612,  

621,  453 N. W. 2d 897 ( 1990) .   Whi l e t hi s canon i s not  i nf al l i bl e,  
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i t  may be used " as a means of  di scover i ng l egi s l at i ve i nt ent . "   

St at e ex r el .  Si el en v.  Ci r .  Ct .  f or  Mi l waukee Count y,  176 

Wi s.  2d 101,  112,  499 N. W. 2d 657 ( 1993) .   I mpl i c i t  i n t he 

maj or i t y opi ni on i s t he pr i nci pl e t hat  an ent i t y ' s st at us as a 

non- pr of i t  cor por at i on,  even when t he cor por at i on i s not  cr eat ed 

by gover nment ,  does not  exempt  t he cor por at i on f r om publ i c  

r ecor ds l aw.   The maj or i t y has f ai l ed t o demonst r at e t hat  t he 

l egi s l at ur e i nt ended t hi s r esul t .  

¶184 The onl y phr ase l ef t  i n t he def i ni t i on of  " aut hor i t y"  

i s  " a gover nment al  or  quasi - gover nment al  cor por at i on except  f or  

t he Br adl ey cent er  spor t s and ent er t ai nment  cor por at i on. "   Wi s.  

St at .  § 19. 32( 1) .   Ref er ence t o t he Br adl ey Cent er  i s 

s i gni f i cant .   The Br adl ey Cent er  cor por at i on i s " a publ i c body 

cor por at e and pol i t i c . "   I t  i s  t he subj ect  of  an ent i r e chapt er  

of  t he Wi sconsi n St at ut es.   See Wi s.  St at .  ch.  232.   I t  was 

aut hor i zed by t he l egi s l at ur e.  

¶185 Admi t t edl y,  t he Br adl ey Cent er  cor por at i on i s a non-

pr of i t  cor por at i on,  Wi s.  St at .  § 232. 03( 1) ,  but  s i x of  i t s  ni ne 

boar d member s ar e appoi nt ed by t he gover nor ,  Wi s.  St at .  

§ 232. 03( 2) ( a) ,  i mpl y i ng a s i gni f i cant  degr ee of  st at e i nf l uence 

on t he Br adl ey Cent er ' s st at ut or i l y  def i ned mi ssi on.  

¶186 The phr ase " a gover nment al  or  quasi - gover nment al  

cor por at i on"  has l egi s l at i ve hi st or y.   Wi sconsi n' s cur r ent  open 

meet i ngs l aws have t hei r  or i gi n i n t he Ant i - Secr ecy Law of  1959.   

See ch.  289,  Laws of  1959,  cr eat i ng Wi s.  St at .  § 14. 90.  
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¶187 Wi sconsi n St at .  § 14. 90 ( 1959)  r eads i n par t :    

Open meet i ngs of  gover nment al  bodi es.   ( 1)  I n 
r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  of  t he Amer i can t ype i s dependent  upon an 
i nf or med el ect or at e,  i t  i s  decl ar ed t o be t he pol i cy 
of  t he st at e t hat  t he publ i c  i s ent i t l ed t o t he 
f ul l est  and most  compl et e i nf or mat i on r egar di ng t he 
af f ai r s of  gover nment  as i s compat i bl e wi t h t he 
conduct  of  gover nment al  af f ai r s and t he t r ansact i on of  
gover nment al  busi ness.    

( 2)  To i mpl ement  and i nsur e t he publ i c pol i cy 
her ei n expr essed,  al l  meet i ngs of  al l  s t at e and l ocal  
gover ni ng and admi ni st r at i ve bodi es,  boar ds,  
commi ssi ons,  commi t t ees and agenci es,  i ncl udi ng 
muni ci pal  and quasi - muni ci pal  cor por at i ons,  unl ess 
ot her wi se expr essl y pr ovi ded by l aw,  shal l  be publ i c l y 
hel d and open t o al l  c i t i zens at  al l  t i mes,  except  as 
her ei naf t er  pr ovi ded.   No f or mal  act i on of  any k i nd 
shal l  be i nt r oduced,  del i ber at ed upon or  adopt ed at  
any c l osed execut i ve sessi on or  c l osed meet i ng of  any 
such body.   ( Emphasi s added. )  

¶188 Wi sconsi n St at .  § 14. 90 was amended and r enumber ed i n 

1969 t o Wi s.  St at .  § 66. 77.   § 62,  ch.  276,  Laws of  1969.   The 

" muni ci pal  or  quasi - muni ci pal  cor por at i on"  l anguage was 

cont i nued i n t hi s new st at ut e.    

¶189 Consequent l y,  we may be abl e t o di scer n t he meani ng of  

" muni ci pal  cor por at i on"  and " quasi - muni ci pal  cor por at i on"  by 

exami ni ng t he cases and st at ut es i n pl ace at  t he t i me t he Ant i -
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Secr ecy Law was adopt ed,  as wel l  as cont empor ar y 

i nt er pr et at i on. 19 

¶190 I n I ver son v.  Uni on Fr ee Hi gh School  Di st r i ct ,  186 

Wi s.  342,  353,  202 N. W.  788 ( 1925) ,  t hi s cour t  st at ed:    

[ The Uni on Fr ee Hi gh School  Di st r i ct  of  t he Towns 
of  Spr i ngf i el d and Cur r an]  i s not  a muni ci pal  
cor por at i on.   I t  i s  ver y gr udgi ngl y accor ded t he r ank 
of  a quasi - muni ci pal  cor por at i on.   1 McQui l l i n,  Mun.  
Cor p.  § 113.  .  .  .   I t  i s  but  t he agent  of  t he st at e 
f or  t he sol e pur pose of  admi ni st er i ng t he st at e' s 
syst em of  publ i c educat i on and has onl y such power s as 
ar e conf er r ed expr essl y or  by necessar y i mpl i cat i on.  

Thi s r ul i ng was af f i r med i n Schaut  v.  Joi nt  School  Di st r i ct  No.  

6,  Towns of  Lena and Li t t l e Ri ver ,  191 Wi s.  104,  107,  210 

N. W.  270 ( 1926) .   These deci s i ons show quasi - muni ci pal  

cor por at i ons per f or mi ng essent i al  gover nment al  f unct i ons.  

¶191 Mor e t han 60 year s l at er ,  t he cour t  of  appeal s 

descr i bed t he Met r opol i t an Mi l waukee Sewer age Di st r i ct  ( MMSD)  as 

a quasi - muni ci pal  cor por at i on:    

MMSD i s a quasi - muni ci pal  cor por at i on whi ch 
pr ovi des sewer age t r eat ment  and di sposal  ser vi ces t o 
appr oxi mat el y t went y- ei ght  Mi l waukee ar ea 
muni ci pal i t i es.   MMSD i s cur r ent l y engaged i n a 
f i f t een- year  wat er  pol l ut i on abat ement  pr ogr am 
desi gned t o upgr ade and r ehabi l i t at e t he di st r i ct ' s  

                                                 
19 On December  30,  1960,  At t or ney Gener al  John Reynol ds 

i ssued a " Synopsi s of  Opi ni ons I nvol v i ng Ant i - Secr ecy Law, "  
whi ch f ocused on t he act i v i t i es of  " publ i c  agenci es"  and 
concl uded t hat  meet i ngs of  t he Regent s of  t he Uni ver si t y of  
Wi sconsi n,  a c i t y counci l ,  a j oi nt  sewer age di st r i ct ,  a count y 
bur eau of  per sonnel ,  and school  boar ds and commi t t ees wer e 
r equi r ed t o be conduct ed i n open sessi on.   John W.  Reynol ds,  
Synopsi s of  Opi ni ons I nvol v i ng Ant i - Secr ecy Law,  Wi sconsi n 
Count i es,  Dec.  1961,  at  12,  13,  22.   The At t or ney Gener al  
r epeat edl y char act er i zed t hose ent i t i es subj ect  t o open meet i ngs 
l aws as " publ i c agenci es. "   I d.  at  12,  13.  
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sewer age syst em.   I n an ef f or t  t o r ecover  t he capi t al  
cost  f or  t he pr oj ect ,  MMSD sought  t o l evy pr oper t y 
val ue- based capi t al  char ges agai nst  Mequon and t he 
ot her  muni ci pal i t i es whi ch MMSD ser vi ces out si de 
Mi l waukee count y.  

St at e ex r el .  Lank v.  Rzent kowski ,  141 Wi s.  2d 846,  849,  416 

N. W. 2d 635 ( Ct .  App.  1987) .   I n 2000 t he cour t  of  appeal s 

obser ved i n anot her  deci s i on t hat  " [ a] genci es,  muni ci pal  

cor por at i ons and quasi - muni ci pal  cor por at i ons ar e al l  cr eat ur es 

of  t he st at e and t hei r  power s ar e onl y t hose ascr i bed t o t hem by 

t he st at e. "   Si l ver  Lake Sani t ar y Di st .  v.  DNR,  2000 WI  App 19,  

¶8,  232 Wi s.  2d 217,  607 N. W. 2d 50 ( f oot not e omi t t ed) .   Al l  

t hese deci s i ons por t r ay quasi - muni ci pal  cor por at i ons as 

essent i al l y  gover nment  ent i t i es.  

¶192 The l egi s l at ur e r evi sed and r enumber ed t he open 

meet i ngs l aws i n 1976.   See ch.  426,  Laws of  1975.   Thi s 

enact ment  saw " a muni ci pal  or  quasi - muni ci pal  cor por at i on"  

changed t o " a gover nment al  or  quasi - gover nment al  cor por at i on. "   

The maj or i t y has pr oduced no l egi s l at i ve hi st or y showi ng an 

i nt ent  t o ser i ousl y expand t he scope of  t he l aw wi t h t he 

subst i t ut ed l anguage.   Thi s i s why At t or ney Gener al  La Fol l et t e 

sai d i n 1977,  t he year  af t er  t he l aw was passed,  t hat  " [ e] ven 

t hough a cor por at i on may ser ve some publ i c pur pose,  i t  i s  not  a 

' gover nment al  or  quasi - gover nment al  cor por at i on'  under  sec.  

19. 82( 1) ,  St at s. ,  unl ess i t  al so i s cr eat ed di r ect l y by t he 

Legi s l at ur e or  by some gover nment al  body pur suant  t o speci f i c  

st at ut or y aut hor i zat i on or  di r ect i on. "   66 Wi s.  Op.  At t ' y  Gen.  

113,  115 ( 1977) .   Thi s i s  why he added i n a 1985 opi ni on t hat  

" t he t er m ' quasi - gover nment al  cor por at i on'  i s  l i mi t ed t o 
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nonst ock body pol i t i c  cor por at i ons cr eat ed by t he Legi s l at ur e t o 

per f or m essent i al l y  gover nment al  f unct i ons. "   74 Wi s.  Op.  At t ' y  

Gen.  38,  43 ( 1985) .   I nasmuch as t he r el evant  por t i on of  t he l aw 

has not  been changed si nce 1976,  i t  i s  har d t o f at hom how a 

" quasi - gover nment al  cor por at i on"  now i ncl udes a non- pr of i t  

economi c devel opment  cor por at i on,  not  cr eat ed by t he gover nment  

and compl et el y wi t hout  power  t o bi nd t he gover nment ,  t hat  has a 

cooper at i on agr eement  t o per f or m ser vi ces f or  t he gover nment  

t hr ough a vol unt ar y boar d and a s i ngl e empl oyee. 20 

¶193 Ther e i s aut hor i t y f or  c i t i zens t o gai n i nf or mat i on 

about  t he wor k submi t t ed t o t he Ci t y by BDADC wi t hout  

denomi nat i ng t hi s smal l  non- pr of i t  cor por at i on as a quasi -

gover nment al  cor por at i on.   See Wi s.  St at .  § 19. 36( 3) .  

¶194 A Speci al  Commi t t ee on Appl i cabi l i t y  of  Open Meet i ngs 

Law t o Quasi - Gover nment al  Bodi es ( Speci al  Commi t t ee)  r ecent l y 

st udi ed t he i ssue bef or e t hi s cour t ,  and,  al t hough maki ng no 

r ecommendat i on t o t he Wi sconsi n Legi s l at ur e,  t he commi t t ee' s 

pr oposed r epor t  i ndi cat ed t hat  a " br i ght - l i ne t est ,  such as 

r equi r i ng compl i ance wi t h t he Open Meet i ngs Law f or  an economi c 

devel opment  cor por at i on t hat  uses publ i c f unds f or  a speci f i c  

per cent age of  i t s  budget  or  t hat  has a speci f i c  number  of  publ i c  

                                                 
20 The maj or i t y opi ni on di scusses t he modi f i cat i on of  

l anguage i n t he open meet i ngs st at ut e i n 1976.   Maj or i t y op. ,  
¶33.   Then i t  st at es:  " By changi ng t he l anguage,  t he l egi s l at ur e 
expanded t he r each of  t he open meet i ngs l aw.  .  .  .   [ B] y  
changi ng t he l anguage of  t he open meet i ngs st at ut es,  t he 
l egi s l at ur e expanded t he l aw t o appl y t o ent i t i es t hat  ar e not  
per  se publ i c. "   I d. ,  ¶¶34,  36.   The maj or i t y f ai l s  t o pr ovi de a 
shr ed of  l egi s l at i ve hi st or y t o suppor t  t hi s newl y mi nt ed 
pr i nci pl e of  l aw.  
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of f i c i al s on i t s boar d, "  mi ght  be f avor abl e.   Wi sconsi n 

Legi s l at i ve Counci l  Pr oposed Repor t  t o t he Legi s l at ur e,  PRL 

2007- 01,  Feb.  22,  2007,  at  5,  avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ l c/ publ i cat i ons/ pr l / PRL2007- 01. pdf  

( l ast  v i s i t ed June 27,  2008) . 21 

¶195 The Speci al  Commi t t ee r evi ewed sever al  pr oposed 

amendment s t o Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1)  t hat  woul d 

have i ncl uded or  excl uded an " economi c devel opment  cor por at i on"  

f r om or  wi t hi n t he r each of  Wi sconsi n' s open meet i ngs and publ i c 

r ecor ds l aws.   These pr oposal s wer e based on br i ght - l i ne 

cr i t er i a.    

¶196 One Wi sconsi n Legi s l at i ve Counci l  pr oposal  woul d have 

def i ned " economi c devel opment  cor por at i on"  and excl uded such an 

ent i t y i f  bot h of  t he f ol l owi ng wer e sat i sf i ed:  " ( a)  The 

cor por at i on r ecei ves l ess t han 50% of  i t s f unds i n cash or  

t hr ough i n−ki nd cont r i but i ons,  such as t he use of  gover nment al  

bui l di ngs,  equi pment ,  or  st af f ,  f r om t he st at e or  f r om a count y,  

c i t y,  v i l l age,  or  t own" ;  and " ( b)  Less t han one−hal f  of  t he 

cor por at i on’ s boar d and l ess t han one−hal f  of  t he cor por at i on’ s 

of f i cer s consi st  of  publ i c of f i c i al s or  publ i c empl oyees. "   

                                                 
21 A December  12,  2006,  l et t er  f r om t hen At t or ney Gener al  

Peggy Laut enschl ager  t o St at e Senat or  Scot t  Fi t zger al d al so 
i ndi cat ed t hat  " [ a] dopt i ng a br i ght  l i ne t est  based on sour ce of  
f undi ng woul d ser ve t he publ i c wel l .   I t  gi ves t he ent i t y not i ce 
of  when i t  must  compl y wi t h t he open meet i ngs and publ i c r ecor ds 
l aws. "   Let t er  f r om Peggy Laut enschl ager ,  Wi sconsi n At t or ney 
Gener al ,  t o Scot t  Fi t zger al d,  Wi sconsi n St at e Senat or  ( Dec.  12,  
2006)  avai l abl e at  
ht t p: / / www. l egi s. st at e. wi . us/ l c/ commi t t ees/ st udy/ 2006/ QGOV/ f i l es
/ l aut enschl ager l t r . pdf  ( l ast  v i s i t ed June 27,  2008) .  
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Speci al  Commi t t ee on Appl i cabi l i t y  of  Open Meet i ngs Law t o 

Quasi - Gover nment al  Bodi es,  WLC 0047/ 01,  4 avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ l c/ commi t t ees/ st udy/ 2006/ QGOV/ f i l es

/ 0047_1. pdf  ( l ast  v i s i t ed June 27,  2008) .    

¶197 Anot her  pr oposal  woul d have def i ned " economi c 

devel opment  cor por at i on"  and i ncl uded such an ent i t y i n t he 

def i ni t i on of  " gover nment al  body"  i n Wi s.  St at .  §§ 19. 32( 1)  and 

19. 82( 1)  i f  ei t her  of  t he f ol l owi ng cr i t er i a wer e sat i sf i ed:  

" ( a)  The cor por at i on r ecei ves at  l east  50% of  i t s f unds i n cash 

or  t hr ough i n−ki nd cont r i but i ons,  such as t he use of  

gover nment al  bui l di ngs,  equi pment ,  or  st af f ,  f r om t he st at e or  

f r om a count y,  c i t y,  v i l l age,  or  t own" ;  or  " ( b)  At  l east  

one−hal f  of  t he cor por at i on’ s boar d or  at  l east  one−hal f  of  t he 

cor por at i on’ s of f i cer s consi st s of  publ i c of f i c i al s or  publ i c  

empl oyees. "   Speci al  Commi t t ee on Appl i cabi l i t y  of  Open Meet i ngs 

Law t o Quasi - Gover nment al  Bodi es,  WLC 0048/ 01,  2 avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ l c/ commi t t ees/ st udy/ 2006/ QGOV/ f i l es

/ 0048_1. pdf  ( l ast  v i s i t ed June 27,  2008) .  

¶198 The f act  t hat  t he Speci al  Commi t t ee s i gnal ed t hat  

br i ght - l i ne cr i t er i a ar e needed t o det er mi ne t he t r eat ment  of  

economi c devel opment  cor por at i ons f or  pur poses of  Wi sconsi n open 

meet i ngs and publ i c r ecor ds l aws i s evi dence t hat  t he pr esent  

st at ut es do not  di ct at e t he r esul t  announced by t he maj or i t y.  

¶199 The maj or i t y has f ai l ed t o convi nci ngl y ut i l i ze 

st at ut or y hi st or y,  l egi s l at i ve hi st or y,  or  ot her  evi dence of  t he 

i nt ent  behi nd use of  t he phr ase " quasi - gover nment al  cor por at i on"  
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i n Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1) .   The maj or i t y has l ef t  

t he publ i c wi t h a " t est "  t hat  pr ovi des no def i ni t i ve gui dance.  

4.  Appl i cat i on 

¶200 The maj or i t y ' s appl i cat i on of  t he " t est "  i t  c r eat es i s 

def i c i ent  f or  t wo r easons:  ( 1)  The maj or i t y r el i es on cer t ai n 

f act s t hat  occur r ed af t er  t he St at e f i l ed i t s amended compl ai nt  

i n December  2004 when t hose f act s st r engt hen t he St at e' s case,  

but  i t  di sr egar ds f act s t hat  changed af t er  December  2004 i f  

t hose f act s weaken t he St at e' s case;  and ( 2)  BDADC i s not  a 

" quasi - gover nment al  cor por at i on, "  even based on t he " t ot al i t y of  

c i r cumst ances"  t est  of  t he 1991 At t or ney Gener al  opi ni on.    

¶201 Fi r st ,  t he r el evant  adj udi cat i ve f act s r egar di ng t he 

nat ur e of  BDADC ar e t hose i n exi st ence at  and bef or e t he t i me 

t he St at e' s amended compl ai nt  was f i l ed on December  20,  2004.   

To consi der  f act s r egar di ng BDADC t hat  occur r ed af t er  t hi s dat e 

i s t o anal yze a di f f er ent  ent i t y f r om t he one t he St at e' s 

amended compl ai nt  asser t s v i ol at ed open meet i ngs and publ i c 

r ecor ds l aws.    

¶202 The maj or i t y does not  r ecogni ze t hi s di st i nct i on and 

i nst ead r el i es on t he f ol l owi ng i r r el evant  f act s i n eval uat i ng 

BDADC:  ( 1)  " I n t he f i r st  hal f  of  2005,  f or  exampl e,  t he r oom t ax 

cont r i but i on account ed f or  about  84 per cent  of  BDADC' s i ncome. "   

Maj or i t y op. ,  ¶21 ( emphasi s added) ;  ( 2)  BDADC' s " 2005 pl an 

al l ows t hat  BDADC may negot i at e f i nanci al  i ncent i ves f or  

busi nesses and wor k on deal i ng wi t h i nf r ast r uct ur e and 

gover nment  appr oval  i ssues r el at ed t o at t r act i ng busi ness t o t he 

ar ea. "   Maj or i t y  op. ,  ¶22 ( emphasi s added) ;  and ( 3)  " I n 2004 and 
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2005,  BDADC negot i at ed on t he Ci t y ' s behal f  r egar di ng pot ent i al  

devel opment s by a var i et y of  busi nesses. "   Maj or i t y op. ,  ¶24 

( emphasi s added) .   None of  t hese f act s has bear i ng on whet her  

BDADC,  as i t  exi st ed when t he St at e' s amended compl ai nt  was 

f i l ed,  const i t ut ed a " quasi - gover nment al  cor por at i on. "  

¶203 At  t he same t i me,  even t hough t hi s r ul i ng has been 

made pr ospect i ve,  t he f act  t hat  BDADC no l onger  has an of f i ce i n 

a Beaver  Dam muni ci pal  bui l di ng i s gi ven no si gni f i cance.  

¶204 Second,  i f  t hi s cour t  wer e pr oper l y t o appl y a f act -

based t est  l i ke t he one used i n t he 1991 At t or ney Gener al  

opi ni on,  BDADC woul d not  const i t ut e a " quasi - gover nment al  

cor por at i on. "    

¶205 I n 80 Wi s.  Op.  At t ' y  Gen.  129 ( 1991) ,  t he At t or ney 

Gener al  anal yzed whet her  t he Mi l waukee Economi c Devel opment  

Cor por at i on ( MEDC)  and Met r opol i t an Mi l waukee Ent er pr i se 

Cor por at i on ( MMEC)  wer e quasi - gover nment al  cor por at i ons under  

Wi s.  St at .  § 19. 82( 1)  subj ect  t o open meet i ngs l aws.   The 

At t or ney Gener al  concl uded t hat  bot h of  t hese ent i t i es wer e 

quasi - gover nment al  cor por at i ons under  t he st at ut e under  f act s 

di st i nct  f r om t hose i n t hi s case.   80 Wi s.  Op.  At t ' y  Gen.  at  

136.    

¶206 Wi t h r egar d t o MEDC,  t he At t or ney Gener al  r el i ed upon 

t he f ol l owi ng f act s t o r each hi s concl usi on:  al l  MEDC of f i ces 

wer e l ocat ed i n c i t y- owned bui l di ngs;  under  MEDC' s cont r act  wi t h 

t he Ci t y of  Mi l waukee,  t he Commi ssi oner  of  t he Depar t ment  of  

Ci t y Devel opment  sel ect ed t he pr esi dent ,  v i ce pr esi dent ,  

secr et ar y,  and t r easur er  of  MEDC;  al l  MEDC' s of f i cer s wer e c i t y 
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empl oyees and some of  MEDC' s st af f  wer e c i t y empl oyees;  t he c i t y 

pr ovi ded MEDC wi t h al l  i t s  of f i ce space,  equi pment ,  and suppl i es 

( al t hough MEDC was r equi r ed t o r ei mbur se t he ci t y,  and t hat  

obl i gat i on was of f set  agai nst  gr ant s MEDC r ecei ved f r om t he 

ci t y) ;  and f our  of  MEDC' s ni ne di r ect or s wer e Ci t y of  Mi l waukee 

of f i c i al s.   I d.  at  130- 31.    

¶207 Wi t h r egar d t o MMEC,  t he At t or ney Gener al  r el i ed upon 

t he f ol l owi ng f act s t o r each hi s concl usi on:  t he cor por at i on 

pr ovi ded economi c devel opment  l oans wi t h f unds t he ci t y obt ai ned 

under  t he f eder al  Smal l  Busi ness Admi ni st r at i on pr ogr am;  t wo of  

MMEC' s di r ect or s wer e c i t y counci l  member s and one was a c i t y 

empl oyee;  t he pr i nci pal  of f i ce of  MMEC was t he Depar t ment  of  

Ci t y Devel opment ;  al l  MMEC of f i ces wer e l ocat ed i n c i t y- owned 

bui l di ngs;  t he c i t y sel ect ed t he of f i cer s f or  MMEC,  and a c i t y 

of f i c i al  sel ect ed al l  of  MMEC' s cur r ent  of f i cer s;  al l  MMEC 

of f i cer s and some of  i t s st af f  member s wer e c i t y empl oyees;  t he 

c i t y pr ovi ded al l  of f i ce space,  equi pment ,  and suppl i es needed 

by MMEC;  and t he cost  t he c i t y i ncur r ed i n suppl y i ng st af f  and 

ot her  r esour ces t o MMEC was of f set  agai nst  gr ant s MMEC r ecei ved 

f r om t he ci t y.   I d.  at  131- 32.  

¶208 The At t or ney Gener al  concl uded as f ol l ows wi t h r egar d 

t o MEDC and MMEC:    

The f act  t hat  MEDC and MMEC ser ve a publ i c 
pur pose by pr omot i ng economi c devel opment  i n t he Ci t y  
of  Mi l waukee i s not ,  i n i t sel f ,  suf f i c i ent  t o make t he 
cor por at i ons " quasi - gover nment al . "  .  .  .   Nor  i s t he 
f act  t hat  MEDC and MMEC r ecei ve most  of  t hei r  f undi ng 
f r om publ i c sour ces.  .  .  .  However ,  i n addi t i on t o 
t hese f act s,  f our  of  MEDC' s ni ne di r ect or s ar e c i t y 
of f i c i al s.   They ser ve as di r ect or s by v i r t ue of  t hei r  
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posi t i ons as c i t y of f i c i al s,  not  as pr i vat e c i t i zens.   
The ci t y sel ect ed t he pr esi dent ,  v i ce pr esi dent ,  
secr et ar y and t r easur er  of  MEDC and MMEC.   Al l  of  
t hose of f i cer s ar e c i t y empl oye[ e] s.   The day- t o- day 
oper at i ons of  bot h cor por at i ons ar e,  t her ef or e,  
subj ect  t o t he cont r ol  of  c i t y empl oye[ e] s.   Fur t her ,  
t he Depar t ment  of  Ci t y Devel opment  i s t he pr i nci pal  
pl ace of  busi ness f or  bot h MEDC and MMEC.  Bot h 
cor por at i ons enj oy t he pr i v i l ege of  bei ng housed i n 
c i t y- owned bui l di ngs,  usi ng ci t y equi pment  and 
suppl i es and havi ng cor por at e of f i cer s and st af f  
i ncl uded on t he ci t y payr ol l  and i n t he c i t y 
empl oye[ e]  benef i t  pl an.   I n l i ght  of  al l  t hese f act s,  
I  concl ude t hat  MEDC and MMEC r esembl e a gover nment al  
cor por at i on i n pur pose,  ef f ect  or  st at us c l osel y 
enough t o const i t ut e a " quasi - gover nment al  
cor por at i on"  wi t hi n t he meani ng of  sect i on 19. 82( 1) .    

80 Wi s.  Op.  At t ' y  Gen.  at  136 ( c i t at i on omi t t ed) .  

¶209 Li ke MEDC and MMEC,  BDADC r ecei ves most  of  i t s  f undi ng 

f r om a publ i c sour ce——i n t hi s case t he ci t y of  Beaver  Dam' s r oom 

t ax and i nt er est  on al l ocat i ons of  t hat  t ax.   However ,  t hi s i s  

onl y one f act or  t o consi der  i n wei ghi ng t he t ot al i t y of  al l  

f act s and ci r cumst ances.  

¶210 BDADC i s cont r ol l ed by i t s Boar d of  Di r ect or s,  whi ch 

consi st s of  12 vot i ng member s.   Onl y t wo of  t hese member s ar e 

publ i c of f i c i al s of  t he Ci t y,  unl i ke f our  of  t he ni ne boar d 

member s of  MEDC and MMEC.   I d.   BDADC' s Boar d el ect s BDADC' s 

of f i cer s,  manages and cont r ol s t he asset s of  BDADC,  and 

f or mul at es al l  cor por at e pol i c i es and pr ogr ams.   The Boar d,  not  

t he c i t y of  Beaver  Dam,  el ect s r epl acement  member s.   

Fur t her mor e,  Boar d meet i ngs have never  t aken pl ace at  any Ci t y 

f aci l i t y .  

¶211 BDADC has a s i ngl e compensat ed,  f ul l - t i me empl oyee,  

i t s Execut i ve Vi ce Pr esi dent ,  who i s hi r ed,  super vi sed,  and pai d 
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sol el y by t he Boar d,  not  t he Ci t y.   The Execut i ve Vi ce Pr esi dent  

of  BDADC i s not  a Ci t y empl oyee,  unl i ke t he of f i cer s of  MEDC and 

MMEC,  al l  of  whom wer e Ci t y of  Mi l waukee empl oyees sel ect ed by 

t he Ci t y of  Mi l waukee.   I d.  at  136- 37.   The act i v i t i es of  

BDADC' s Execut i ve Vi ce Pr esi dent  wer e car r i ed out  wi t h l i t t l e or  

no use of  Ci t y r esour ces.   Tr ent  Campbel l  di d v i r t ual l y al l  hi s 

own wor k,  had hi s own comput er ,  was not  on a net wor k wi t h t he 

Ci t y,  and never  consul t ed t he Ci t y ' s at t or ney f or  l egal  advi ce.   

Campbel l  enj oyed no gover nment al  i mmuni t y under  Wi s.  St at .  

§ 893. 80( 4) .   The Ci t y does not  r epr esent  BDADC i n t hi s l awsui t .  

¶212 BDADC' s 1997 and 2004 cooper at i on agr eement s i ncl uded 

pr ovi s i ons r equi r i ng BDADC t o i ndemni f y t he c i t y of  Beaver  Dam 

and hol d i t  har ml ess f or  " any cl ai ms,  demands,  act i ons,  causes 

of  act i on,  pr oceedi ngs,  act i ons and l i abi l i t i es,  t oget her  wi t h 

al l  cost s,  expenses and di sbur sement s ( i ncl udi ng r easonabl e 

at t or neys f ees and cost s)  i ncur r ed by t he Ci t y as a r esul t  of  

t he [ BDADC] ' s act s or  omi ssi ons. "   The f act  t hat  BDADC i s 

obl i gat ed t o i ndemni f y t he Ci t y f or  any wr ongs commi t t ed i n t he 

cour se of  t hei r  r el at i onshi p suggest s t hat  BDADC and t he Ci t y 

ar e i ndependent  ent i t i es t hat  make i ndependent  deci s i ons.  

¶213 Most  i mpor t ant ,  BDADC has no aut hor i t y t o bi nd t he 

ci t y of  Beaver  Dam i n cont r act  or  t o cr eat e obl i gat i ons on t he 

Ci t y ' s behal f .   No muni ci pal  act i on can be t aken by BDADC,  and 

any agr eement s i t  negot i at es wi t h ot her  cor por at i ons and 

ent i t i es ar e subj ect  t o t he nor mal  l egi s l at i ve pr ocess 

( i ncl udi ng open meet i ngs and publ i c r ecor ds l aws)  bef or e bei ng 

of f i c i al l y  appr oved and adopt ed by t he Ci t y as pol i cy.    
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¶214 The maj or i t y er r s i n concl udi ng t hat  BDADC i s a quasi -

gover nment al  cor por at i on.   BDADC does not  const i t ut e a quasi -

gover nment al  cor por at i on,  i . e. ,  an ent i t y t hat  " r esembl es a 

gover nment al  cor por at i on, "  maj or i t y op. ,  ¶99,  under  t he t ot al i t y 

of  al l  f act s and ci r cumst ances.    

I I I .  CONCLUSI ON 

¶215 The maj or i t y has chosen t o i mpose new and si gni f i cant  

bur dens on some pr i vat e non- pr of i t  economi c devel opment  

cor por at i ons i n Wi sconsi n whi l e s i mul t aneousl y l eavi ng t he r each 

of  i t s  hol di ng a myst er y.   I n doi ng so,  i t  has f ai l ed t o pr ovi de 

gui dance t o t he publ i c r egar di ng t he def i ni t i on of  " quasi -

gover nment al  cor por at i on"  i n Wi s.  St at .  §§ 19. 32( 1)  and 19. 82( 1)  

and t o r each a sat i sf act or y concl usi on r egar di ng t he appl i cat i on 

of  t hat  l anguage t o BDADC.   Accor di ngl y,  I  must  r espect f ul l y 

di ssent .  

¶216 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s di ssent .  
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