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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.  

 

¶1 DAVI D T.  PROSSER,  J.   Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med a j udgment  and 

or der  of  t he Washbur n Count y Ci r cui t  Cour t ,  Mi chael  J.  Gabl eman,  

                                                 
1 Rechst ei ner  v.  Hazel den,  2007 WI  App 148,  303 Wi s.  2d 656,  

736 N. W. 2d 219.  
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Judge. 2  The ci r cui t  cour t  di smi ssed Dr .  Hans Rechst ei ner ' s ( Dr .  

Rechst ei ner )  sui t  and gr ant ed summar y j udgment  t o def endant s 

Spooner  Heal t h Syst em ( Spooner ) ;  t he Boar d of  Di r ect or s of  

Spooner  Heal t h Syst em ( Boar d) ;  di r ect or s Judy Cuskey,  Maxi ne 

Long,  and Wi l l i am St ewar t ,  I I I ;  Spooner  admi ni st r at or  Mi ke 

Schaf er ; 3 and Hazel den,  an addi ct i onol ogy cl i ni c.  

¶2 Dr .  Rechst ei ner  has been a gener al  sur geon empl oyed by 

Spooner  on a cont r act  basi s.   Af t er  under goi ng di agnosi s and 

t r eat ment  f or  al cohol  dependence at  Hazel den at  t he behest  of  

Spooner ,  Dr .  Rechst ei ner  br ought  an act i on al l egi ng medi cal  

negl i gence agai nst  Hazel den.   He al so f i l ed c l ai ms of  def amat i on 

and negl i gent  communi cat i on of  f al se i nf or mat i on agai nst  t he 

Spooner  def endant s f or  st at ement s made t o Hazel den st af f  about  

Dr .  Rechst ei ner .   The def endant s moved f or  summar y j udgment  and 

                                                 
2 Thi s case was f i l ed i n St .  Cr oi x Count y and t r ansf er r ed t o 

Washbur n Count y on Sept ember  27,  2005.   Washbur n Count y Ci r cui t  
Judge Eugene D.  Har r i ngt on was or i gi nal l y assi gned t o t he case,  
but  i t  was r eassi gned t o Bur net t  Count y Ci r cui t  Judge Mi chael  J.  
Gabl eman on Oct ober  31,  2005.  

3 Def endant  Spooner  Heal t h Syst em wi l l  be r ef er r ed t o 
i ndi v i dual l y as " Spooner . "   Spooner  Heal t h Syst em,  t he Boar d of  
Di r ect or s of  Spooner  Heal t h Syst em ( consi st i ng of  Judy Cuskey,  
Maxi ne Long,  and Wi l l i am St ewar t ,  I I I ) ,  and Spooner  
admi ni st r at or  Mi ke Schaf er  wi l l  be r ef er r ed t o col l ect i vel y as 
" t he Spooner  def endant s. "   Al l  i ndi v i dual s wi l l  be r ef er r ed t o 
by l ast  name.  

We not e t he mi sspel l i ng of  Schaf er ' s name i n t he capt i on of  
t hi s case i n t he c i r cui t  cour t  and t he cour t  of  appeal s.   Thi s 
cour t  or der ed t he capt i on changed t o r ef l ect  t he cor r ect  
spel l i ng.   The r ecor d i ncl udes a swor n af f i davi t  by Schaf er ;  hi s 
l ast  name i s spel l ed " Schaf er "  i n t he body of  t he af f i davi t  and 
i n t he s i gnat ur e bl ock.  



No.  2006AP1521 

 

3 
 

asser t ed st at ut or y i mmuni t y under  Wi s.  St at .  § 146. 37, 4 

Wi sconsi n' s " peer  r evi ew st at ut e. "   Bef or e t he hear i ng on 

summar y j udgment ,  Dr .  Rechst ei ner  moved f or  a cont i nuance t o 

al l ow addi t i onal  t i me f or  di scover y.  

¶3 The ci r cui t  cour t  deni ed Dr .  Rechst ei ner ' s mot i on f or  

a cont i nuance,  gr ant ed t he def endant s '  mot i ons f or  summar y 

j udgment ,  and di smi ssed Dr .  Rechst ei ner ' s compl ai nt  on t he basi s  

t hat  al l  def endant s enj oyed i mmuni t y f r om ci v i l  l i abi l i t y  under  

Wi s.  St at .  § 146. 37.   Dr .  Rechst ei ner  appeal ed,  and t he cour t  of  

appeal s af f i r med,  par t l y on di f f er ent  gr ounds.   Rechst ei ner  v.  

Hazel den,  2007 WI  App 148,  ¶33,  303 Wi s.  2d 656,  736 N. W. 2d 219.   

We gr ant ed Dr .  Rechst ei ner ' s pet i t i on f or  r evi ew.    

¶4 Thi s case pr esent s mul t i pl e quest i ons.   Anal ysi s of  

Quest i ons ( 1) ,  ( 2) ,  and ( 3)  r egar di ng Hazel den appear s i n 

sect i on I I .  C. ,  bel ow.   Anal ysi s of  Quest i ons ( 4)  and ( 5)  

r egar di ng t he Spooner  def endant s appear s i n sect i on I I .  D.   

Anal ysi s of  Quest i on ( 6)  appear s i n sect i on I I .  E.   The 

quest i ons pr esent ed,  as we see t hem,  t oget her  wi t h t he answer s 

pr ovi ded,  ar e st at ed as f ol l ows:  

Quest i on ( 1) :  I s Hazel den,  a t hi r d- par t y addi ct i onol ogy 

cent er ,  t oo r emoved f r om t he peer  r evi ew pr ocess i ni t i at ed by 

Spooner  t o be el i gi bl e f or  i mmuni t y under  Wi s.  St at .  § 146. 37? 

                                                 
4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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Answer  ( 1) :  No.   Hazel den i s el i gi bl e f or  i mmuni t y under  

Wi s.  St at .  § 146. 37 because i t  pl ayed an i nt egr al  r ol e i n 

Spooner ' s medi cal  peer  r evi ew of  Dr .  Rechst ei ner .  

Quest i on ( 2) :  Does Hazel den' s di agnosi s of  Dr .  Rechst ei ner  

dur i ng t he medi cal  peer  r evi ew pr ocess qual i f y f or  i mmuni t y,  

under  Wi s.  St at .  § 146. 37,  even i f  i t s  di agnosi s i s deemed 

negl i gent ? 

Answer  ( 2) :  Yes.   Hazel den' s  medi cal  di agnosi s of  Dr .  

Rechst ei ner  i s i mmune under  Wi s.  St at .  § 146. 37,  even i f  t he 

di agnosi s i s deemed negl i gent ,  because Hazel den' s di agnosi s was 

made i n good f ai t h and was cent r al  t o a r equest ed eval uat i on of  

Dr .  Rechst ei ner  i n peer  r evi ew.  

Quest i on ( 3) :  Does Hazel den' s t r eat ment  of  Dr .  Rechst ei ner ,  

f ol l owi ng i t s di agnosi s of  hi s medi cal  condi t i on,  qual i f y f or  

i mmuni t y under  Wi s.  St at .  § 146. 37? 

Answer  ( 3) :  The cour t  i s  not  r equi r ed t o dec i de whet her  

t r eat ment  r el at ed t o t he peer  r evi ew pr ocess qual i f i es f or  

i mmuni t y.   I f  Dr .  Rechst ei ner ' s compl ai nt  i s  v i ewed as f ocusi ng 

on Hazel den' s t r eat ment  of  Dr .  Rechst ei ner ,  as opposed t o i t s 

di agnosi s of  Dr .  Rechst ei ner ,  hi s compl ai nt  cannot  sur vi ve a 

mot i on f or  summar y j udgment  on t he f act s of  t hi s case.  

Quest i on ( 4) :  Do t he act i ons and st at ement s of  t he Spooner  

def endant s qual i f y f or  i mmuni t y under  Wi s.  St at .  § 146. 37? 

Answer  ( 4) :  Yes.   The act i ons and wor ds of  t he Spooner  

def endant s ar e i mmune under  Wi s.  St at .  § 146. 37 because t hey 

wer e par t  of  Dr .  Rechst ei ner ' s peer  r evi ew and because t he 

Spooner  def endant s wer e pr esumed t o be act i ng i n good f ai t h.  
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Quest i on ( 5) :  Di d Dr .  Rechst ei ner  pr ovi de evi dence t o t he 

cour t  t hat  r ai sed a genui ne i ssue of  mat er i al  f act  about  t he 

good f ai t h of  t he Spooner  def endant s? 

Answer  ( 5) :  No.  

Quest i on ( 6) :  Di d t he c i r cui t  cour t  er r oneousl y exer ci se 

i t s di scr et i on i n denyi ng Dr .  Rechst ei ner ' s mot i on f or  a 

cont i nuance? 

Answer  ( 6) :  No.  

¶5 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .  BACKGROUND 

¶6 Si nce 1982 Dr .  Rechst ei ner  has been empl oyed as a 

gener al  sur geon by Spooner  on a cont r act  basi s.   Fr om 1982 unt i l  

Jul y 2003,  Dr .  Rechst ei ner  was t he onl y f ul l - t i me sur geon at  

Spooner  and was " on cal l "  24 hour s per  day,  seven days per  week,  

unl ess he made pr i or  ar r angement s wi t h ot her  sur geons i n t he 

r egi on.   An addi t i onal  sur geon began wor ki ng at  Spooner  i n Jul y 

2003.   Si nce t hen,  Dr .  Rechst ei ner  has al t er nat ed wi t h t he new 

sur geon so t hat  he has been on cal l  ever y ot her  ni ght . ¶7 Dr .  

Rechst ei ner  al l eges t hat  f r om t he t i me he was hi r ed by Spooner  

i n 1982 unt i l  t he pr esent ,  " Spooner  Heal t h Syst em has had no 

wr i t t en or  or al  pol i cy per t ai ni ng t o dr i nki ng al cohol i c  

bever ages whi l e on cal l . "   Dur i ng hi s t enur e wi t h Spooner ,  Dr .  

Rechst ei ner  admi t t edl y consumed al cohol i c bever ages whi l e on 

cal l ;  however ,  he c l ai ms he " never  dr ank t o t he poi nt  of  

i nt oxi cat i on. "   The def endant s asser t  t hat  a hospi t al  
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admi ni st r at or  compl ai ned t o Dr .  Rechst ei ner  about  hi s dr i nki ng 

i n publ i c whi l e on cal l  i n 1999.  

¶8 On Mar ch 8,  2003,  Dr .  Rechst ei ner  and a f ami l y f r i end,  

Nat han Chr i st ner  ( Chr i st ner ) ,  wer e r i di ng snowmobi l es on Dr .  

Rechst ei ner ' s pr oper t y.   Chr i st ner  was ser i ousl y  i nj ur ed i n an 

acci dent ,  and r escue wor ker s wer e cal l ed t o t he scene.   Af t er  

Dr .  Rechst ei ner  admi t t ed t hat  he had been dr i nki ng whi l e 

snowmobi l i ng,  a sher i f f ' s  deput y  asked Dr .  Rechst ei ner  t o submi t  

t o a br eat hal yzer  t est .   Dr .  Rechst ei ner ' s bl ood al cohol  cont ent  

r egi st er ed . 06 per cent .   Dr .  Rechst ei ner  was t he onl y on- cal l  

sur geon f or  Spooner  on Mar ch 8.   Fol l owi ng t he i nci dent ,  t he 

Boar d r ecei ved a sher i f f ' s  depar t ment  i nci dent  r epor t  of  t he 

snowmobi l e acci dent ,  and t he Boar d met  t o consi der  whet her  an 

eval uat i on of  Dr .  Rechst ei ner ' s conduct  was necessar y.    

¶9 On Mar ch 14,  2003,  Spooner  advi sed Dr .  Rechst ei ner  

t hat  under  Spooner ' s byl aws he ei t her  had t o go on i mmedi at e 

l eave or  submi t  t o an al cohol  assessment  and,  i f  necessar y,  

t r eat ment .   Spooner  f ur t her  i nf or med Dr .  Rechst ei ner  t hat  hi s 

" pr i v i l eges at  t he hospi t al  woul d be suspended unt i l  [ he]  

successf ul l y under went  t he assessment  and any t r eat ment  

r ecommended f ol l owi ng such assessment . " ¶10 Fr om Mar ch 16 t o 

Mar ch 21,  2003,  Dr .  Rechst ei ner  under went  an al cohol  assessment  

at  t he Hazel den t r eat ment  cent er  i n Cent er  Ci t y,  Mi nnesot a,  

whi ch was ar r anged and pai d f or  by Spooner .   As par t  of  t he 

assessment ,  Hazel den agent s and empl oyees cont act ed Mi ke 

Schaf er ,  hospi t al  admi ni st r at or  and CEO of  Spooner  Heal t h 

Syst em,  I nc. ,  and member s of  t he Boar d " t o r equest  i nf or mat i on 
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per t ai ni ng t o [ Dr .  Rechst ei ner ' s ]  car eer  and hi s al cohol  use. "   

Dr .  Rechst ei ner  cont ends t hat  Schaf er  and Boar d member s Cuskey,  

Long,  and St ewar t  communi cat ed f al se i nf or mat i on t o Hazel den,  

whi ch f or ms t he basi s f or  hi s c l ai ms of  def amat i on and negl i gent  

communi cat i on of  f al se i nf or mat i on agai nst  t he Spooner  

def endant s.     

¶11 Af t er  an assessment ,  Hazel den di agnosed Dr .  

Rechst ei ner  wi t h " al cohol  dependence. "   Hazel den r ecommended 

t hat  Dr .  Rechst ei ner  under go 28 days of  i npat i ent  t r eat ment ,  

whi ch Dr .  Rechst ei ner  compl et ed shor t l y af t er  t he assessment .   

Af t er  compl et i ng t hi s t r eat ment  at  Hazel den,  Dr .  Rechst ei ner  

r et ur ned t o wor k at  Spooner .   Ther eaf t er ,  Dr .  Rechst ei ner  

par t i c i pat ed i n mul t i pl e af t er car e pr ogr ams,  i nc l udi ng a 12- week 

cour se at  Lut her  Mi del f or t ,  bi weekl y Al cohol i cs Anonymous 

meet i ngs,  and a t wo- year  af t er car e pr ogr am moni t or ed by t he 

Wi sconsi n Medi cal  Soci et y.  

¶12 Whi l e Dr .  Rechst ei ner  was par t i c i pat i ng i n out pat i ent  

af t er car e ser vi ces at  Lut her  Mi del f or t ,  he was t ol d by Scot t  

Hansen ( Hansen) ,  an Al cohol  and Ot her  Dr ug Abuse ( AODA)  

Super vi sor ,  t hat  Hansen bel i eved Dr .  Rechst ei ner  had been 

mi sdi agnosed wi t h " al cohol  dependence. "   Hansen per f or med hi s 

own assessment  and made a di agnosi s of  " al cohol  abuse. "   Af t er  

speaki ng wi t h Hansen r egar di ng t hi s di agnosi s,  Dr .  Rechst ei ner  

was eval uat ed by Paul  Sneen ( Sneen)  of  Communi t y Counsel i ng 

Ser vi ces.   Sneen agr eed wi t h Hansen t hat  Dr .  Rechst ei ner  was not  

cor r ect l y di agnosed wi t h al cohol  dependence.   Af t er war d,  Dr .  
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Rechst ei ner  wr ot e Hazel den a l et t er  " r equest i ng t hat  t hey 

r econsi der  t hei r  di agnosi s. "  

¶13 On August  1,  2003,  J i m At ki ns ( At ki ns) ,  Manager  of  

Admi ssi ons and Case Management  at  Hazel den,  r esponded t o Dr .  

Rechst ei ner ' s l et t er .   At k i ns advi sed Dr .  Rechst ei ner  t hat  

Hazel den was amendi ng i t s di agnosi s f r om t hat  of  " al cohol  

dependence"  t o " al cohol  abuse. "   However ,  i n hi s l et t er  At k i ns 

i nf or med Dr .  Rechst ei ner :   

I t  i s  i mpor t ant  f or  you t o under st and t hat  we 
r out i nel y r ecommend 28 days of  i npat i ent  t r eat ment  f or  
par t i c i pant s i n t he Resi dent i al  Eval uat i on Pr ogr am who 
meet  t he cr i t er i a f or  Al cohol  Abuse,  but  not  
Dependence,  and t hat  we woul d have done so had your  
or i gi nal  assessment  r esul t ed onl y i n a di agnosi s of  
Al cohol  Abuse wi t hout  t he di agnosi s of  Dependence.  

¶14 On Mar ch 29,  2005,  Dr .  Rechst ei ner  f i l ed a compl ai nt  

al l egi ng t hat  Hazel den commi t t ed negl i gence when i t s agent s and 

empl oyees f ai l ed t o exer ci se or di nar y car e i n assessi ng and 

di agnosi ng hi m.   Dr .  Rechst ei ner ' s compl ai nt  al so al l eged t hat  

t he Spooner  def endant s def amed hi m by communi cat i ng f al se 

i nf or mat i on t o Hazel den.   Dr .  Rechst ei ner  f ur t her  al l eged t hat  

t he Spooner  def endant s wer e negl i gent  i n t hei r  communi cat i on of  

f al se i nf or mat i on t o Hazel den.  

¶15 For  damages,  Dr .  Rechst ei ner  cont ended t hat  he l ost  

appr oxi mat el y $125, 000 i n i ncome as a r esul t  of  t he wor k he 

mi ssed dur i ng hi s t r eat ment  at  Hazel den and dur i ng hi s  

par t i c i pat i on i n t he af t er car e pr ogr ams.   Dr .  Rechst ei ner  

f ur t her  al l eged t hat  as a r esul t  of  wi despr ead knowl edge of  hi s 

al cohol  t r eat ment  i n t he Spooner  communi t y,  hi s busi ness 
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decr eased,  l eadi ng t o a f ur t her  l oss of  i ncome.   I n hi s 

compl ai nt ,  Dr .  Rechst ei ner  c l ai med t hat  he " suf f er ed damages, "  

but  he di d not  c l ai m t hat  he suf f er ed any non- economi c i nj ur y.  

¶16 On Januar y 6,  2006,  t he Spooner  def endant s f i l ed a 

mot i on f or  summar y j udgment .   The Spooner  def endant s ar gued t hat  

t he st at ement s made by Spooner  r epr esent at i ves t o Hazel den st af f  

wer e pr i v i l eged because t hey qual i f i ed as par t  of  a peer  r evi ew 

of  medi cal  ser vi ces.   The Spooner  def endant s asser t ed t hat  t he 

Spooner  r epr esent at i ves who made t he st at ement s wer e al so 

ent i t l ed t o condi t i onal  i mmuni t y.   The Spooner  def endant s 

cont ended t hat  t he st at ement s wer e not  def amat or y " because t hey 

wer e not  publ i shed and t hey di d not  l ower  Dr .  Rechst ei ner ' s 

r eput at i on i n t he communi t y. "   Fi nal l y,  t he Spooner  def endant s 

ar gued t hat  t he Boar d and i ndi v i dual  Spooner  r epr esent at i ves 

wer e shi el ded f r om l i abi l i t y  t hr ough t he cor por at e st r uct ur e.  

¶17 On Mar ch 3,  2006,  Hazel den al so moved f or  summar y 

j udgment .   Hazel den ar gued t hat  i t  was i mmune f r om ci v i l  

l i abi l i t y  under  Wi s.  St at .  § 146. 37.   Hazel den asser t ed t hat  

even i f  Dr .  Rechst ei ner  wer e mi sdi agnosed wi t h " al cohol  

dependence, "  t he t r eat ment  pr ovi ded was pr oper .   Fi nal l y,  

Hazel den cont ended t hat  Dr .  Rechst ei ner ' s consent  t o assessment  

and t r eat ment  and br each of  hi s af t er car e cont r act  wi t h t he 

Wi sconsi n Medi cal  Soci et y pr ecl uded r ecover y.   Hazel den al so 

cont ended t hat  publ i c pol i cy concer ns shoul d pr ecl ude Dr .  

Rechst ei ner ' s r ecover y of  damages.  

¶18 On Mar ch 27,  2006,  Dr .  Rechst ei ner  moved f or  a 

cont i nuance of  t he summar y j udgment  hear i ng dat e.   Dr .  
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Rechst ei ner  c l ai med t hat  t he mot i on f or  a cont i nuance shoul d be 

gr ant ed because t he deposi t i ons of  t he Hazel den r epr esent at i ves 

wer e schedul ed t o t ake pl ace i n Apr i l  2006,  as t hat  was t he 

ear l i est  dat e t hat  woul d accommodat e al l  par t i es i nvol ved.   

Thus,  addi t i onal  t i me was r equi r ed f or  Dr .  Rechst ei ner  t o 

compl et e t he schedul ed deposi t i ons and addi t i onal  wr i t t en 

di scover y.   Dr .  Rechst ei ner  al so ar gued t hat  genui ne i ssues of  

mat er i al  f act  ex i st ed and shoul d pr ecl ude summar y j udgment  f or  

t he def endant s.  

¶19 On Apr i l  5,  2006,  Dr .  Rechst ei ner  f i l ed a mot i on t o 

compel  t he Spooner  def endant s t o r espond t o quest i ons asked 

dur i ng di scover y and deposi t i ons.   Hi s mot i on t o compel  

addr essed t he f act  t hat  counsel  f or  t he Spooner  def endant s 

i nst r uct ed hi s c l i ent s not  t o answer  cer t ai n quest i ons under  a 

c l ai m of  Wi s.  St at .  § 146. 38 pr i v i l ege.  

¶20 On Apr i l  7,  2006,  Judge Gabl eman hel d a hear i ng 

r egar di ng Dr .  Rechst ei ner ' s mot i on f or  a cont i nuance and t he 

def endant s '  mot i ons f or  summar y j udgment .   At  t he hear i ng Judge 

Gabl eman or al l y deni ed Dr .  Rechst ei ner ' s mot i on f or  a 

cont i nuance.    

¶21 On May 4 Judge Gabl eman i ssued an or der  addr essi ng 

" [ w] het her  § 146. 37,  Wi s.  St at s. ,  whi ch pr ovi des i mmuni t y f r om 

ci v i l  l i abi l i t y  f or  t hose who par t i c i pat e i n good f ai t h i n a 

heal t h car e ser vi ces r evi ew,  pr ovi des i mmuni t y t o Def endant s?"   

Judge Gabl eman hel d t hat  Dr .  Rechst ei ner  of f er ed not hi ng but  

" concl usor y and specul at i ve st at ement s as t o t he i mpr oper  

mot i ves of  at  l east  one par t i c i pant . "   The cour t  al so f ound t hat  
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Dr .  Rechst ei ner  f ai l ed t o suppor t  hi s assumpt i on t hat  t he r evi ew 

conduct ed by t he def endant s must  be of  t he t echni cal  aspect s of  

medi cal  ser vi ces t o war r ant  Wi s.  St at .  § 146. 37 i mmuni t y.   The 

ci r cui t  cour t  consi der ed al l  f act s and f ound t hat  each def endant  

" was par t i c i pat i ng i n good f ai t h i n a r evi ew of  t he ser vi ces of  

a heal t h car e pr ovi der . "   Dr .  Rechst ei ner ' s sui t  was di smi ssed,  

and he appeal ed.  

¶22 On May 22,  2007,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t .   Rechst ei ner ,  303 Wi s.  2d 656,  ¶1.   The cour t  

r evi ewed Wi s.  St at .  § 146. 37( 1g)  and concl uded t hat  Hazel den " i s 

pr oper l y consi der ed par t  of  t he over al l  r evi ew pr ocess. "   I d. ,  

¶12.   The cour t  f ound t hat  " when a doct or  i s r ef er r ed t o an 

addi ct i onol ogy cent er  under  Spooner ' s byl aws,  t hat  cent er  i s 

br ought  i nt o t he r evi ew pr ocess and wi l l  i mpact  t he out come of  

t he r evi ew. "   I d. ,  ¶15.   Thus,  t he i mmuni t y pr ovi s i on i s 

" ext ended t o Hazel den f or  i t s r ol e i n Spooner ' s peer  r evi ew of  

Rechst ei ner ' s behavi or . "   I d. ,  ¶16.  

¶23 The cour t  of  appeal s hel d t hat  t he Spooner  

r epr esent at i ves " enj oy i mmuni t y f or  t hei r  comment s t o Hazel den 

because t he cent er  was a par t i c i pant  i n t he r evi ew pr ocess. "   

I d. ,  ¶17.   The cour t  hel d t hat  t o sur vi ve summar y j udgment  Dr .  

Rechst ei ner  was r equi r ed t o show how t he al l egedl y def amat or y 

st at ement s wer e f al se,  ver i f i abl e,  and known t o be f al se by 

t hose who made t hem.   I d. ,  ¶21.   The cour t  f ur t her  hel d t hat  i t  

was " not  convi nced t hat  t he char act er  of  t he st at ement s r i ses t o 

t he l evel  of  bad f ai t h. "   I d. ,  ¶22.  
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¶24 The cour t  al so not ed t hat  t he onl y c l ai m agai nst  

Hazel den was a mal pr act i ce c l ai m f or  mi sdi agnosi s,  whi ch t he 

cour t  was not  convi nced Wi s.  St at .  § 146. 37 " i s br oad enough t o 

encompass. "   I d. ,  ¶26.   However ,  t he cour t  af f i r med t he t r i al  

cour t ' s  deci s i on because Hazel den of f er ed evi dence t hat  Dr .  

Rechst ei ner  " woul d have been gi ven t he same t r eat ment ,  

r egar dl ess of  t he di agnosi s. "   I d. ,  ¶27.   The cour t  expl ai ned 

t hat  mal pr act i ce " i s act i onabl e onl y i f  t he wr ong di agnosi s i s 

f ol l owed by t he wr ong t r eat ment . "   I d. ,  ¶28 ( c i t at i ons omi t t ed) .   

Fi nal l y,  t he cour t  of  appeal s hel d t hat  t he t r i al  cour t  pr oper l y 

exer ci sed i t s di scr et i on when i t  deni ed Dr .  Rechst ei ner ' s mot i on 

f or  a cont i nuance.   I d. ,  ¶33.  

¶25 Dr .  Rechst ei ner  pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed on Sept ember  13,  2007.    

I I .  ANALYSI S 

A.  St andar ds of  Revi ew 

¶26 St at ut or y i mmuni t y:  St at ut or y i nt er pr et at i on i s a 

quest i on of  l aw t hat  we r evi ew de novo.   Mal l ow v.  Angove,  148 

Wi s.  2d 324,  327,  434 N. W. 2d 839 ( Ct .  App.  1988)  ( c i t i ng Est at e 

of  Boyl e v.  Wi ckhem,  Buel l ,  Mei er ,  Wi ckhem & Sout hwor t h,  S. C. ,  

134 Wi s.  2d 214,  218,  397 N. W. 2d 124 ( Ct .  App.  1986) ) .  

¶27 Summar y j udgment :  We r evi ew a gr ant  of  summar y 

j udgment  de novo.   Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 

304,  315- 17,  401 N. W. 2d 816 ( 1987) .   Summar y j udgment  i s 

appr opr i at e i f  t her e ar e no genui ne i ssues of  mat er i al  f act  and 

t he movi ng par t y  i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   

Wi s.  St at .  § 802. 08( 2) .   
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¶28 Mot i on f or  a cont i nuance:  " The deci s i on t o gr ant  or  

deny a cont i nuance i s a mat t er  wi t hi n t he di scr et i on of  t he 

t r i al  cour t . "   St at e v.  Wedgewor t h,  100 Wi s.  2d 514,  520,  302 

N. W. 2d 810 ( 1981)  ( c i t at i ons omi t t ed) .   A t r i al  cour t ' s  r ul i ng 

on a mot i on f or  a cont i nuance " wi l l  be set  asi de onl y i f  t her e 

i s evi dence of  an [ er r oneous exer ci se]  of  di scr et i on. "   

Rober t son- Ryan & Assocs. ,  I nc.  v.  Pohl hammer ,  112 Wi s.  2d 583,  

587,  334 N. W. 2d 246 ( 1983)  ( c i t at i ons omi t t ed) .   " An [ er r oneous 

exer ci se]  of  di scr et i on exi st s i f  t he t r i al  cour t  f ai l ed t o 

exer ci se i t s di scr et i on or  i f  t her e was no r easonabl e basi s f or  

i t s  deci s i on. "   I d.   ( c i t at i ons omi t t ed) .   Thi s cour t  wi l l  

sust ai n a c i r cui t  cour t ' s  di scr et i onar y deci s i on when t hat  

deci s i on was " t he pr oduct  of  a r at i onal  ment al  pr ocess by whi ch 

t he f act s of  r ecor d and l aw r el i ed upon ar e s t at ed and ar e 

consi der ed t oget her  f or  t he pur pose of  achi evi ng a r easoned and 

r easonabl e det er mi nat i on. "   LaRocque v.  LaRocque,  139 Wi s.  2d 

23,  27,  406 N. W. 2d 736 ( 1987)  ( c i t at i ons omi t t ed) .  

B.  Over vi ew 

¶29 The pr i nci pal  i ssues i n t hi s case i nvol ve quest i ons of  

st at ut or y i mmuni t y f or  al l eged medi cal  negl i gence and def amat i on 

i n t he cont ext  of  heal t h car e ser vi ces r evi ew under  Wi s.  St at .  

§ 146. 37.   We begi n wi t h a br i ef  over vi ew of  medi cal  " peer  
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r evi ew"  and t he st at ut or y pr ovi s i ons per t ai ni ng t o i t .   The 

par t i es do not  asser t  t hat  t hese pr ovi s i ons ar e ambi guous. 5 

¶30 Medi cal  peer  r ev i ew has become t he pr i nci pal  met hod of  

eval uat i ng t he qual i t y of  pat i ent  car e.   Kennet h R.  Kohl ber g,  

The Medi cal  Peer  Revi ew Pr i v i l ege:  A Li nchpi n f or  Pat i ent  Saf et y 

Measur es,  86 Mass.  L.  Rev.  157,  157 ( 2002) .   Gener al l y speaki ng,  

" [ p] eer  r evi ew i s a pr ocess by whi ch physi c i ans anal yze 

cr i t i cal l y t he medi cal  ser vi ces per f or med by t hei r  col l eagues 

f or  t he pur pose of  decr easi ng i nst ances of  medi cal  mal pr act i ce. "   

I d.  ( f oot not e omi t t ed) .   Eval uat i on i s per f or med " i n a var i et y 

of  set t i ngs,  such as hospi t al  qual i t y assur ance pr ogr ams,  

medi cal  soci et i es,  or  managed car e or gani zat i ons. "   I d.  

( f oot not e omi t t ed) .   Peer  r evi ew ser ves as " one of  medi ci ne' s 

most  ef f ect i ve r i sk management  and qual i t y i mpr ovement  t ool s"  

and " pr ovi des a saf e f or um i n whi ch medi cal  pr of essi onal s can 

r evi ew t he qual i t y of  car e and wor k t o r educe medi cal  er r or s. "   

Li sa M.  Ni j m,  Pi t f al l s  of  Peer  Revi ew,  24 J.  Legal  Med.  541,  541 

( 2003)  ( her ei naf t er  Ni j m) .  

¶31 Al most  ever y st at e has adopt ed a " peer  r evi ew st at ut e"  

t o pr ot ect  t he wor k of  medi cal  peer  r evi ew commi t t ees.   See 

Char l es D.  Cr eech,  Comment ,  The Medi cal  Revi ew Commi t t ee 

                                                 
5 " The pr i mar y sour ce of  st at ut or y const r uct i on i s t he 

l anguage of  t he st at ut e i t sel f ,  and r ul es of  const r uct i on ar e 
used onl y t o det er mi ne t he meani ng of  an ambi guous st at ut e. "   
Mal l ow v.  Angove,  148 Wi s.  2d 324,  331,  434 N. W. 2d 839 ( Ct .  App.  
1988)  ( c i t i ng Est at e of  Boyl e v.  Wi ckhem,  Buel l ,  Mei er ,  Wi ckhem 
& Sout hwor t h,  S. C. ,  134 Wi s.  2d 214,  219,  397 N. W. 2d 124 ( Ct .  
App.  1986) ) .   Thus,  t he cour t  wi l l  i nt er pr et  t he st at ut e as 
wr i t t en.  
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Pr i v i l ege:  A Jur i sdi ct i onal  Sur vey,  67 N. C.  L.  Rev.  179,  179 

( 1988) .   " St at e l egi s l at ur es have at t empt ed t o encour age good 

f ai t h peer  r evi ew by passi ng var i ous st at ut es t hat  pr ovi de ci v i l  

t or t  i mmuni t y t o peer  r evi ew par t i c i pant s,  t hat  gr ant  a peer  

r evi ew i nf or mat i on pr i v i l ege i n cer t ai n j udi c i al  pr oceedi ngs,  

and t hat  r equi r e conf i dent i al i t y  on t he par t  of  al l  peer  r evi ew 

par t i c i pant s. "   Ni j m,  supr a,  at  542.   " By i t s ver y nat ur e,  peer  

r evi ew may l ead t o l egal  act i on"  because " a physi c i an may deci de 

t o sue t he peer  r evi ew boar d or  t he hospi t al  over seei ng t he 

pr ocess. "   I d.  at  549.   I n enact i ng Wi s.  St at .  § 146. 37,  

Wi sconsi n has j oi ned t he r anks of  t hose j ur i sdi ct i ons 

r ecogni z i ng t he cr i t i cal  need f or  f r ank,  conf i dent i al ,  and 

obj ect i ve r evi ew of  heal t h car e ser vi ces.    

¶32 Wi sconsi n St at .  § 146. 37 i s ent i t l ed " Heal t h car e 

ser vi ces r evi ew;  c i v i l  i mmuni t y. "   As not ed above,  t hi s st at ut e 

i s commonl y r ef er r ed t o as Wi sconsi n' s " peer  r evi ew st at ut e. "   

See Har r i s v.  Bel l i n Mem' l  Hosp. ,  13 F. 3d 1082,  1086 ( 7t h Ci r .  

1994) .   Wi sconsi n St at .  § 146. 37( 1g)  pr ovi des i n r el evant  par t :   

[ N] o per son act i ng i n good f ai t h who par t i c i pat es i n 
t he r evi ew or  eval uat i on of  t he ser vi ces of  heal t h 
car e pr ovi der s .  .  .  i s  l i abl e f or  any c i v i l  damages 
as a r esul t  of  any act  or  omi ss i on by such per son i n 
t he cour se of  such r evi ew or  eval uat i on.   Act s and 
omi ssi ons .  .  .  i ncl ude,  but  ar e not  l i mi t ed t o,  act s 
or  omi ssi ons by peer  r evi ew commi t t ees or  hospi t al  
gover ni ng bodi es i n censur i ng,  r epr i mandi ng,  l i mi t i ng 
or  r evoki ng hospi t al  st af f  pr i v i l eges .  .  .  or  t aki ng 
any ot her  di sci pl i nar y act i on agai nst  a heal t h car e 
pr ovi der .    

" The cl ear  pur pose of  [ § 146. 37]  i s t o i mpr ove t he qual i t y of  

heal t h car e by encour agi ng per sons t o par t i c i pat e i n t he r evi ew 
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of  heal t h car e pr ovi der s. "   Li mj oco v.  Schenck,  169 Wi s.  2d 703,  

711,  486 N. W. 2d 567 ( Ct .  App.  1992) .   The st at ut e accompl i shes 

t hi s pur pose by " f r eei ng such per sons f r om f ear  of  a l awsui t  

t hr ough a gr ant  of  i mmuni t y t o t hose who par t i c i pat e i n such a 

r evi ew i n good f ai t h. "   I d.    

¶33 The " good f ai t h"  of  any per son whose act i ons ar e 

i mmune under  Wi s.  St at .  § 146. 37( 1g)  " shal l  be pr esumed i n any 

ci v i l  act i on. "   Wi s.  St at .  § 146. 37( 1m) .   One seeki ng t o 

over come t hi s pr esumpt i on of  good f ai t h must  do so by " c l ear  and 

convi nci ng evi dence. "   I d.   Thus,  Wi sconsi n' s peer  r evi ew 

st at ut e af f or ds def endant s i n cases ar i s i ng out  of  medi cal  peer  

r evi ew a def ense t o c i v i l  l i abi l i t y  when t he r evi ew was 

conduct ed i n good f ai t h.   See Har r i s,  13 F. 3d at  1086 ( c i t i ng 

Qasem v.  Kozar ek,  716 F. 2d 1172,  1179 ( 7t h Ci r .  1983) ) .    

¶34 Wi sconsi n St at .  § 146. 38 compl ement s § 146. 37 and 

f ost er s t he i mpor t ant  pol i cy of  mai nt ai ni ng conf i dent i al i t y  i n 

t he r evi ew of  heal t h car e ser vi ces.   Wi sconsi n St at .  

§ 146. 38( 1m)  st at es:  " No per son who par t i c i pat es i n t he r evi ew 

or  eval uat i on of  t he ser vi ces of  heal t h car e pr ovi der s or  

f aci l i t i es or  char ges f or  such ser vi ces may di scl ose any 

i nf or mat i on acqui r ed i n connect i on wi t h such r evi ew or  

eval uat i on except  as pr ovi ded i n sub.  ( 3) . "   Subsect i on 3 of  

§ 146. 38 pr ovi des t hat  i nf or mat i on acqui r ed i n conj unct i on wi t h 

t he r evi ew and eval uat i on of  heal t h car e ser vi ces may be 

r el eased t o t he r evi ewed pr ovi der  or  f aci l i t y ,  t o anot her  per son 

wi t h t he consent  of  t he r evi ewee,  t o t he per son r equest i ng t he 

r evi ew,  wi t h l i mi t at i ons,  and t o an exami ni ng or  l i censi ng boar d 
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or  agency.   § 146. 38( 3) ( a) ,  ( b) ,  ( c) ,  and ( f ) .   Addi t i onal l y,  

such i nf or mat i on may be r eveal ed i n cer t ai n cour t  pr oceedi ngs 

af t er  t he i ssuance of  a subpoena.   § 146. 38( 3)  ( dm)  and ( e) .  

¶35 The pur pose of  Wi s.  St at .  §§ 146. 37 and 146. 38 i s " t o 

encour age hospi t al s t o per f or m qual i t y- cont r ol  r evi ews ai med at  

i mpr ovi ng,  pr ospect i vel y,  t hei r  ser vi ces. "   Hof f l ander  v.  St .  

Cat her i ne' s Hosp. ,  I nc. ,  2003 WI  77,  ¶119,  262 Wi s.  2d 539,  664 

N. W. 2d 545 ( c i t at i ons omi t t ed) .   Sect i ons 146. 37 and 146. 38 

" wer e enact ed t o pr ot ect  t he conf i dent i al i t y  of  t he peer  r evi ew 

pr ocess,  i n t he hope t hat  conf i dent i al i t y  woul d encour age f r ee 

and open di scussi on,  among physi c i ans knowl edgeabl e i n an ar ea,  

of  t he qual i t y  of  t r eat ment  r ender ed by ot her  physi c i ans. "   

St at e ex r el .  Good Samar i t an Med.  Ct r . - Deaconess Hosp.  Campus v.  

Mor oney,  123 Wi s.  2d 89,  98,  365 N. W. 2d 887 ( Ct .  App.  1985) .   

Wi sconsi n St at .  § 146. 37 i s a st at ut e desi gned t o i mmuni ze 

per sons i nvol ved i n t he r evi ew of  medi cal  ser vi ces and t he 

per f or mance of  medi cal  ser vi ce pr ovi der s whi l e ensur i ng t hat  t he 

pr of essi onal  r eput at i ons of  eval uat ed pr ovi der s ar e pr eser ved.   

The scheme f aci l i t at es a pr oact i ve appr oach t o eval uat i ng and 

i mpr ovi ng heal t h car e ser vi ces f or  pat i ent s.  

¶36 Wi sconsi n St at .  § 146. 37 i s br oad i n t er ms of  t he 

per sons ent i t l ed t o i mmuni t y f r om ci v i l  l i abi l i t y  f or  t hei r  good 

f ai t h r evi ew of  medi cal  ser vi ces.   The st at ut e pr ovi des t hat  " no 

per son act i ng i n good f ai t h who par t i c i pat es i n t he r evi ew or  

eval uat i on of  t he ser vi ces of  heal t h car e pr ovi der s .  .  .  i s 

l i abl e f or  any c i v i l  damages as a r esul t  of  any act  or  omi ssi on 

by such per son i n t he cour se of  such r evi ew or  eval uat i on. "   
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§ 146. 37( 1g)  ( emphasi s added) .   I mmuni t y under  t he st at ut e i s 

ext ended t o good f ai t h act s or  omi ssi ons of  " peer  r evi ew 

commi t t ees or  hospi t al  gover ni ng bodi es, "  but  i mmuni t y i s " not  

l i mi t ed t o"  act s or  omi ssi ons of  t hese enumer at ed bodi es.   I d.   

The scope of  § 146. 37( 1g)  i s i nt ent i onal l y br oad and not  l i mi t ed 

t o " peer "  pr of essi onal s,  such as physi c i ans,  sur geons,  and t he 

l i ke.    

¶37 The br eadt h of  Wi s.  St at .  § 146. 37 i s evi dent  when 

cont r ast ed wi t h s i mi l ar  pr ovi s i ons f r om ot her  st at es t hat  def i ne 

t he per sons or  ent i t i es cover ed by i mmuni t y.   For  exampl e,  t he 

I ndi ana Code pr ovi des i mmuni t y f or  r evi ew of  t he per f or mance of  

medi cal  per sonnel  and medi cal  ser vi ces,  but  such i mmuni t y i s 

l i mi t ed t o t hose bodi es f al l i ng wi t hi n t he def i ni t i on of  a " peer  

r evi ew commi t t ee" 6 and " an or gani zat i on,  or  any ot her  per son who,  

                                                 
6 I ndi ana Code Ann.  § 34- 6- 2- 99 ( 2007)  def i nes " peer  r evi ew 

commi t t ee"  f or  pur poses of  i mmuni t y f r om ci v i l  l i abi l i t y  f or  t he 
r evi ew of  medi cal  ser vi ces.   A commi t t ee must  sat i sf y sever al  
cr i t er i a f or  i t s  act i ons t o qual i f y f or  i mmuni t y.    

Fi r st ,  t he commi t t ee must  be or gani zed i n one of  ei ght  
enumer at ed ways,  i ncl udi ng:  by a st at e,  r egi onal ,  or  l ocal  
or gani zat i on of  pr of essi onal  heal t h car e pr ovi der s;  by t he 
pr of essi onal  st af f  of  a hospi t al ,  anot her  heal t h car e f aci l i t y ,  
a nonpr of i t  heal t h car e or gani zat i on,  or  a pr of essi onal  heal t h 
car e or gani zat i on;  by st at e or  f eder al  l aw or  r egul at i on;  by a 
gover ni ng boar d of  a hospi t al ,  a nonpr of i t  heal t h car e 
or gani zat i on,  or  pr of essi onal  heal t h car e or gani zat i on;  as a 
gover ni ng boar d or  commi t t ee of  t he boar d of  a hospi t al ,  a 
nonpr of i t  heal t h car e or gani zat i on,  or  pr of essi onal  heal t h car e 
or gani zat i on;  by an or gani zat i on,  a pl an,  or  a pr ogr am descr i bed 
i n t hi s chapt er ;  as a hospi t al  or  a nonpr of i t  heal t h car e 
or gani zat i on medi cal  st af f  or  a sect i on of  t hat  st af f ;  or  as a 
gover ni ng boar d or  commi t t ee of  t he boar d of  a pr of essi onal  
heal t h car e pr ovi der .   I nd.  Code Ann.  § 34- 6- 2- 99( 2) ( A) ( 2007) .  
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i n good f ai t h and as a wi t ness or  i n some ot her  capaci t y,  

f ur ni shes r ecor ds,  i nf or mat i on,  or  assi st ance t o a peer  r evi ew 

commi t t ee. "   I nd.  Code Ann.  § 34- 30- 15- 15 t o 20 ( 2007) .   Ot her  

st at es al so expr essl y l i mi t  i mmuni t y by def i ni ng t he t ypes of  

cover ed ent i t i es.   See,  e. g. ,  Mo.  Rev.  St at .  § 537. 035( 1) ,  ( 2)  

( 2007)  ( def i ni ng " peer  r evi ew commi t t ee"  f or  pur poses of  

i mmuni t y f r om c i v i l  l i abi l i t y) ;  Tenn.  Code Ann.  § 63- 6- 219( c)  

( Lexi sNexi s 2004)  ( def i ni ng " medi cal  r evi ew commi t t ee"  and " peer  

r evi ew commi t t ee"  f or  pur poses of  i mmuni t y f r om ci v i l  

l i abi l i t y) .  

¶38 Revi ew or  eval uat i on of  t he medi cal  ser vi ces pr ovi ded 

by a par t i cul ar  physi c i an can come i n di f f er ent  f or ms and 

i nvol ve numer ous par t i es.   I n 1985 t he cour t  of  appeal s not ed 

t hat  " [ e] xampl es of  peer  r evi ews i ncl ude t hat  done by t he 

medi cal  r ecor ds commi t t ee,  r equi r ed by Wi s.  Admi n.  Code,  sec.  H 

24. 04( 1) ( m)  t o ' r evi ew and eval uat e t he qual i t y of  medi cal  car e 

gi ven t he pat i ent ; '  by t he t i ssue commi t t ee,  r equi r ed by sec.  H 

24. 04( 1) ( n)  t o ' r evi ew and eval uat e al l  sur ger y per f or med i n t he 

                                                                                                                                                             
Second,  at  l east  50 per cent  of  " peer  r evi ew commi t t ee"  

member s must  be:  ( 1)  i ndi v i dual  pr of essi onal  heal t h car e 
pr ovi der s,  t he gover ni ng boar d of  a hospi t al ,  t he gover ni ng 
boar d of  a nonpr of i t  heal t h car e or gani zat i on,  or  pr of essi onal  
heal t h car e or gani zat i on,  or  t he gover ni ng boar d or  a commi t t ee 
of  t he boar d of  a pr of essi onal  heal t h car e pr ovi der ;  or  ( 2)  
i ndi v i dual  pr of essi onal  heal t h car e pr ovi der s and t he commi t t ee 
i s or gani zed as an i nt er di sci pl i nar y commi t t ee t o conduct  
eval uat i on of  pat i ent  car e ser vi ces.   I nd.  Code Ann.  § 34- 6- 2-
99( 2) ( B) ( 2007) .  

Wi sconsi n' s i mmuni t y st at ut e i s br oader  t han I ndi ana' s 
because t he Wi sconsi n scheme does not  i nc l ude a l i mi t i ng 
def i ni t i on or  t he f act or s not ed above.  
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hospi t al ; '  and by t he medi cal  st af f  at  meet i ngs hel d t o ' r evi ew,  

anal yze,  and eval uat e t he c l i ni cal  wor k of  i t s  member s. '  Sec.  H 

24. 04( 1) ( o) . "   Good Samar i t an,  123 Wi s.  2d at  98.   Changes t o 

Wi sconsi n' s peer  r evi ew st at ut e over  t i me have expanded i t s 

scope.  

¶39 I n t he 1985 case,  t he cour t  of  appeal s hel d t hat  a 

hospi t al  " gover ni ng body' s consi der at i on of  whet her  t o r eappoi nt  

a physi c i an t o t he hospi t al  st af f  [ was]  not  a ' r evi ew or  

eval uat i on of  t he ser vi ces of  a heal t h car e pr ovi der ' "  wi t hi n 

t he meani ng of  Wi s.  St at .  § 146. 38.   Good Samar i t an,  123 Wi s.  2d 

at  98. 7  The Good Samar i t an cour t  di st i ngui shed t he physi c i an 

r eappoi nt ment  deci s i on of  a hospi t al  gover ni ng body f r om a 

medi cal  ser vi ces r evi ew ai med at  i mpr ovi ng t he qual i t y of  

t r eat ment .   I d.  at  98- 99.   I n doi ng so,  t he cour t  of  appeal s 

eval uat ed a hospi t al ' s  byl aws and not ed t he gover ni ng body i n 

quest i on woul d consi der  not  onl y t he physi c i an' s " pr of essi onal  

compet ence and cl i ni cal  j udgment , "  but  al so t he physi c i an' s 

" ' et hi cs,  conduct  and compat i bi l i t y , '  .  .  .  t he physi c i an' s 

cooper at i on wi t h hospi t al  aut hor i t i es and per sonnel ,  t he 

physi c i an' s use of  hospi t al  f aci l i t i es f or  hi s or  her  pat i ent s,  

t he physi c i an' s r el at i ons wi t h ot her  st af f  member s,  and t he 

                                                 
7 Bot h Wi s.  St at .  §§ 146. 37 and 146. 38 wer e cr eat ed by ch.  

187,  Laws of  1975,  t o addr ess eval uat i on of  t he ser vi ces of  
heal t h car e pr ovi der s.   St at e ex r el .  Good Samar i t an Med.  Ct r . -
Deaconess Hosp.  Campus v.  Mor oney,  123 Wi s.  2d 89,  96,  365 
N. W. 2d 887 ( Ct .  App.  1985) .   Wi sconsi n St at .  § 146. 37 gr ant s 
c i v i l  l i abi l i t y  i mmuni t y t o t hose par t i c i pat i ng i n an 
eval uat i on,  whi l e Wi s.  St at .  § 146. 38 r el at es t o t he 
conf i dent i al i t y  of  i nf or mat i on r el at i ng t o an eval uat i on.  
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physi c i an' s ' gener al  at t i t ude'  t owar d hi s or  her  pr act i ce,  

pat i ent s,  t he hospi t al  and t he gener al  publ i c. "   I d.  at  99.   The 

cour t  r ecogni zed t hat  " [ i ] t  i s appar ent  t hat  a deci s i on t o 

r eappoi nt  need not  t ur n on t he qual i t y of  t he t r eat ment  pr ovi ded 

by t he physi c i an.   Fur t her ,  t her e i s no i ndi cat i on t hat  

i mpr ovi ng t he qual i t y of  t hat  t r eat ment  i s a goal  of  t he 

r eappoi nt ment  pr ocedur e. "   I d.   The Good Samar i t an cour t  

concl uded t hat  t he hospi t al  gover ni ng body' s dec i s i on whet her  t o 

r eappoi nt  a physi c i an t o i t s st af f  was " one st ep r emoved f r om 

t he act ual  peer  r evi ew" ;  t her ef or e,  t he gover ni ng body' s  

deci s i on- maki ng was not  pr ot ect ed by § 146. 38.   I d.  at  99- 100.  

¶40 Af t er  Good Samar i t an,  t he l egi s l at ur e amended Wi s.  

St at .  § 146. 37( 1)  expansi vel y t o i ncl ude a sent ence t hat  r eads 

i n par t :  " Act s and omi ssi ons t o whi ch t hi s subsect i on appl i es 

i ncl ude,  but  ar e not  l i mi t ed t o,  act s or  omi ssi ons by peer  

r evi ew commi t t ees or  hospi t al  gover ni ng bodi es. "   1985 Wi s.  Act  

340,  § 13t  ( emphasi s added) .   The cour t  of  appeal s subsequent l y 

r ecogni zed t hat  " [ t ] hi s amendment  speci f i cal l y ext ended t he 

st at ut or y i mmuni t y t o act s or  omi ssi ons by peer  r evi ew 

commi t t ees or  hospi t al  gover ni ng bodi es. "   Mal l ow,  148 Wi s.  2d 

at  330. 8  The l egi s l at ur e al so added § 146. 37( 1m)  i n 1985.   Thi s 

                                                 
8 Mal l ow i nvol ved a quest i on of  t he appl i cabi l i t y  of  t he 

conf i dent i al i t y  pr ovi s i ons of  Wi s.  St at .  § 146. 38 t o t he 
di scover abi l i t y  of  cer t ai n i nf or mat i on r egar di ng t he suspensi on 
of  a physi c i an.   Mal l ow,  148 Wi s.  2d at  326- 27.   The Mal l ow 
cour t  i nt er pr et ed t he 1985 amendment  t o Wi s.  St at .  § 146. 37 and 
concl uded t hat  t he amendment  was not  i nt ended t o appl y t o 
§ 146. 38.   I d.  at  330- 31.  
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par agr aph est abl i shed a pr esumpt i on of  good f ai t h,  whi ch wi l l  be 

over come onl y by c l ear  and convi nci ng evi dence.   1985 Wi s.  Act  

340,  § 14.    

¶41 The cour t  of  appeal s appl i ed Wi s.  St at .  § 146. 37,  as 

r evi sed,  i n Li mj oco,  a case i nvol v i ng c l ai ms of  conspi r acy and 

t or t i ous i nt er f er ence wi t h cont r act .   Li mj oco,  169 Wi s.  2d at  

707.   The quest i on i n Li mj oco was whet her  t wo sur geons who 

r evi ewed t he wor k of  sur geon Dr .  Ur i el  Li mj oco ( Dr .  Li mj oco)  

act ed i n good f ai t h.   I d.   Dr s.  Jef f r ey and Bet h Schenck ( t he 

Schencks)  wer e enl i st ed by t he Fal l s Medi cal  Gr oup' s ( c l i ni c)  

execut i ve commi t t ee t o r evi ew t he f i l es of  22 of  Dr .  Li mj oco' s 

pat i ent s f or  i r r egul ar i t i es.   I d.   Speci f i cal l y,  Dr .  Gar y 

St ewar t  ( St ewar t ) ,  t he c l i ni c ' s qual i t y assur ance di r ect or ,  

enl i st ed t he Schencks t o pr ovi de opi ni ons r egar di ng whet her  

cer t ai n cases had been handl ed appr opr i at el y.   I d.   Af t er  Dr .  

Li mj oco r esi gned f r om hi s post  wi t h t he c l i ni c,  he sued St ewar t  

and t he Schencks and ar gued t hat  t hey par t i c i pat ed i n dest r oyi ng 

hi s pr of essi onal  r eput at i on as a sur geon.   I d.  at  708.    

¶42 The Schencks moved f or  summar y j udgment  on t he gr ound 

t hat  Wi s.  St at .  § 146. 37 i mmuni zed t hei r  par t i c i pat i on i n t he 

good f ai t h r evi ew of  Dr .  Li mj oco' s medi cal  ser vi ces.   I d.  at  

708- 09.   Dr .  Li mj oco ar gued t hat  t he i nf or mal  r evi ew pr ocedur e 

under t aken by t he c l i ni c was an " ad hoc i nvest i gat i on"  t hat  di d 

not  have t he char act er i st i cs of  a peer  r evi ew.   I d.  at  709.   Dr .  

Li mj oco asser t ed t hat  t he Schencks'  i nvest i gat i on had no 

r equi r ement s f or  r ecor d keepi ng,  gave hi m no oppor t uni t y t o be 

hear d,  was i nt ended t o t er mi nat e hi s associ at i on wi t h t he c l i ni c 
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t o i ncr ease t he ear ni ngs of  ot her  c l i ni c doct or s,  and di d not  

have a r emedi al  heal t h car e obj ect i ve.   I d.  at  710.    

¶43 The cour t  of  appeal s uphel d summar y j udgment  t o t he 

Schencks on t he gr ounds t hat  t hey had ever y r i ght  t o bel i eve 

t hey wer e act i ng wi t hi n a l egi t i mat e peer  r ev i ew pr ogr am and 

t hat  t her e was no t r i abl e di sput e r egar di ng t hei r  good f ai t h.   

I d.  at  712- 13.   The cour t  hel d t hat  t he pur pose of  Wi s.  St at .  

§ 146. 37 woul d be def eat ed and woul d " cr eat e a t r ap f or  t he 

unwar y t o deny i mmuni t y t o a good f ai t h par t i c i pant  i n medi cal  

peer  r evi ew even i f  t he peer  r evi ew pr ogr am i t sel f  was not  

or gani zed and conduct ed i n t he pr oper  manner ,  i f  i ndeed t her e i s 

a ' pr oper '  manner . "   I d.  at  711- 12.    The cour t  of  appeal s al so 

r ej ect ed t he asser t i on t hat  t he pr esumpt i on of  good f ai t h 

at t aches onl y when t he r evi ew commi t t ee i s " cor r ect l y 

or gani zed. "   I d.  at  712.   " [ A] nyone who has t he good f ai t h 

bel i ef  t hat  t hey ar e par t i c i pat i ng i n a val i d peer  r evi ew 

pr ocedur e of  a heal t h car e pr ovi der  i s ent i t l ed t o t he 

pr esumpt i on of  good f ai t h i n sec.  146. 37( 1g) ,  St at s. ,  and i s  

i mmune f r om l i abi l i t y ,  unl ess t he pr esumpt i on of  good f ai t h i s 

over come. "   I d.  

¶44 The cour t  next  anal yzed t he good f ai t h of  t he Schencks 

and concl uded t hat  Dr .  Li mj oco f ai l ed t o pr esent  f act s or  

compet i ng i nf er ences t hat  t he Schencks'  r evi ew of  hi s sur ger i es 

was not  i n good f ai t h.   I d.  at  713- 14.   Dr .  Li mj oco cl ai med t hat  

Dr .  Jef f r ey Schenck hel d a " gr udge"  agai nst  hi m,  whi ch al so 

i mpact ed Dr .  Bet h Schenck' s eval uat i on.   I d.   Dr .  Li mj oco al so 

ar gued t hat  t he Schencks had an economi c mot i ve t o see hi m 
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r emoved f r om t he cl i ni c t o f ur t her  t hei r  f i nanci al  i nt er est s.   

I d.   The cour t  of  appeal s f ound t hat  Dr .  Li mj oco' s asser t i ons 

coul d not  r ebut  t he pr esumpt i on of  good f ai t h t hat  t he Schencks 

enj oyed under  Wi s.  St at .  § 146. 37.   I d.  at  714- 15.   

¶45 The Li mj oco case i s i nst r uct i ve because i t  emphasi zes 

t wo vi t al  el ement s of  Wi s.  St at .  § 146. 37:  ( 1)  t he br oad r each 

of  t he act i v i t i es and act or s t hat  mi ght  const i t ut e and per f or m 

qual i f i ed r evi ew of  medi cal  ser vi ces subj ect  t o i mmuni t y f r om 

ci v i l  sui t  under  § 146. 37( 1g) ;  and ( 2)  t he st r engt h of  t he 

pr esumpt i on of  good f ai t h i n § 146. 37( 1m) .   Al t hough Li mj oco 

i nvol ved what  one woul d t hi nk of  as t r adi t i onal  " peer  r evi ew, "  

t he case al so i l l ust r at es t hat  act or s out si de t he cor e medi cal  

ser vi ces r evi ew commi t t ee ar e of t en cal l ed upon t o eval uat e t he 

compet ency and char act er i st i cs of  t he medi cal  pr of essi onal  or  

t he medi cal  ser vi ces i n quest i on.   Per sons out si de t he r evi ew 

commi t t ee can become an i nt egr al  par t  of  t he over al l  r evi ew 

pr ocess.  

¶46 We now t ur n t o t he quest i ons of  i mmuni t y f or  Hazel den 

and t he Spooner  def endant s.  

C.  St at ut or y I mmuni t y f or  Hazel den 

¶47 The f i r st  i ssue i s whet her  Hazel den,  a t hi r d- par t y 

addi ct i onol ogy cent er ,  i s  t oo r emoved f r om t he peer  r evi ew 

pr ocess i ni t i at ed by Spooner  t o be el i gi bl e f or  i mmuni t y under  

Wi s.  St at .  § 146. 37.  

¶48 Dr .  Rechst ei ner  asser t s t hat  Hazel den was not  a par t  

of  t he medi cal  peer  r evi ew pr ocess conduct ed by Spooner  and 

shoul d not  be gr ant ed i mmuni t y f r om ci v i l  l i abi l i t y  under  
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Wi s.  St at .  § 146. 37( 1g) .   Dr .  Rechst ei ner  cont ends t hat  

§ 146. 37( 1g)  pr ovi des i mmuni t y onl y t o per sons r evi ewi ng or  

eval uat i ng t he ser vi ces of  a heal t h car e pr ovi der ,  or  t he 

char ges f or  t hose ser vi ces,  i n connect i on wi t h speci f i cal l y 

or gani zed pr ogr ams,  t o i mpr ove t he qual i t y of  heal t h car e.   Dr .  

Rechst ei ner  r easons t hat  Hazel den i s not  i mmune f r om hi s c l ai m 

of  medi cal  negl i gence i nasmuch as Hazel den di d not  eval uat e t he 

ser vi ces he pr ov i ded as a sur geon;  i t  eval uat ed Dr .  Rechst ei ner  

per sonal l y t o det er mi ne whet her  he had an al cohol  dependency 

pr obl em.   Thi s,  Dr .  Rechst ei ner  asser t s,  i s  not  t he t ype of  

eval uat i on cover ed by § 146. 37( 1g) .  

¶49 By cont r ast ,  Hazel den ar gues t hat  t he c i r cui t  cour t  

was cor r ect  i n concl udi ng t hat  an out si de agency enl i st ed by a 

hospi t al  t o assi st  wi t h peer  r evi ew i s ent i t l ed t o i mmuni t y 

under  Wi s.  St at .  § 146. 37.   Hazel den not es t hat  t hi s cour t  

const r ued § 146. 38 t o appl y t o or gani zat i ons ot her  t han a 

hospi t al  r evi ew commi t t ee i n Hof f l ander .   Hazel den f ur t her  

asser t s t hat  Spooner  needed t o br i ng i n an out si de exper t  t o 

assess t he car e t hat  Dr .  Rechst ei ner  was pr ovi di ng.   Hazel den 

i nsi st s t hat  t he peer  r evi ew st at ut e does not  appl y sol el y t o 

t he t echni cal  qual i t y of  a physi c i an' s ser vi ces because t he 

l egi s l at ur e chose not  t o use such l i mi t i ng l anguage.   

¶50 Dr .  Rechst ei ner  bases hi s ar gument  i n par t  on Fr anzen 

v.  Chi l dr en' s Hospi t al  of  Wi sconsi n,  I nc. ,  169 Wi s.  2d 366,  485 

N. W. 2d 603 ( Ct .  App.  1992) ,  a case i n whi ch t he cour t  of  appeal s 

st at ed t hat  i f  a r evi ew commi t t ee was f or med f or  t he pur pose of  

moni t or i ng a physi c i an' s handl i ng of  addi ct i ve dr ugs,  t he 
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act i v i t y woul d be " one st ep r emoved f r om t he act ual  peer  

r evi ew. "   I d.  at  393 ( f oot not e omi t t ed) .   Fr anzen i nvol ved an 

act i on f or  medi cal  mal pr act i ce wher e t he pl ai nt i f f  sought ,  and 

was deni ed access t hr ough di scover y,  t o t he def endant  

physi c i an' s " cr edent i al s f i l e"  t hat  was i n t he possessi on of  hi s 

hospi t al .   I d.  at  373- 74.   The pl ai nt i f f ' s  di scover y r equest  was 

deni ed by t he ci r cui t  cour t  on t he gr ound t hat  t he f i l e was 

gener at ed i n t he cour se of  peer  r evi ew and t her ef or e const i t ut ed 

pr i v i l eged i nf or mat i on pr ot ect ed f r om di scl osur e by Wi s.  St at .  

§ 146. 38.   I d.  at  374.   The cour t  of  appeal s r emanded t he 

di scover y i ssue t o det er mi ne t he nat ur e of  t he commi t t ee t hat  

pr oduced t he cr edent i al s f i l e t o ascer t ai n whet her  mat er i al  

gener at ed was pr i v i l eged under  § 146. 38.   I d.  at  393.  

¶51 Fr anzen does not  ai d Dr .  Rechst ei ner ' s ar gument  

because t hat  case t ur ned on a det er mi nat i on of  whet her  an " ad 

hoc"  commi t t ee or gani zed t o r evi ew a physi c i an' s  compl i ance wi t h 

t he condi t i ons of  hi s r ei nst at ement ,  namel y hi s handl i ng of  

addi ct i ve dr ugs,  was i ndeed act i ng t o i mpr ove t he qual i t y of  

heal t h car e as cont empl at ed by Wi s.  St at .  § 146. 38.   I d.  at  392-

93.   Fr anzen i s di st i ngui shabl e because t he quest i on t her e 

i nvol ved t he i nt er pr et at i on of  t he nat ur e of  a r evi ewi ng 

commi t t ee under  § 146. 38.   Fr anzen,  169 Wi s.  2d at  377.   As 

not ed above,  t he st at ut or y l anguage of  § 146. 38 i s s i mi l ar  t o 

§ 146. 37;  however ,  a 1985 amendment  t o § 146. 37 ext ended 

st at ut or y i mmuni t y t o act s or  omi ssi ons by peer  r evi ew 

commi t t ees or  hospi t al  gover ni ng bodi es.   Mal l ow,  148 Wi s.  2d at  

330.   The i mmuni t y af f or ded t o act s or  omi ssi ons under  § 146. 37 
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appear s t o be mor e i ncl usi ve t han t he pr i v i l ege f r om ci v i l  

di scover y under  § 146. 38.   Mal l ow,  148 Wi s.  2d at  331.   I f  

Fr anzen had i nvol ved a quest i on of  c i v i l  i mmuni t y under  

§ 146. 37,  t he r esul t  mi ght  have been di f f er ent .  

¶52 I n t he case at  hand,  Dr .  Rechst ei ner  acknowl edges t hat  

Wi s.  St at .  § 146. 37 woul d " appl y t o Spooner  Heal t h Syst em' s 

r evi ew and eval uat i on of  Rechst ei ner ' s ser vi ces. "   

Real i st i cal l y,  however ,  a r evi ew of  Dr .  Rechst ei ner  and hi s 

ser vi ces woul d be i ncompl et e i f  i t  f ocused sol el y on past  

per f or mance.   The Spooner  Boar d convened t o r evi ew Dr .  

Rechst ei ner ' s abi l i t y  t o per f or m as an on- cal l  physi c i an i n 

l i ght  of  t he Mar ch 8,  2003,  snowmobi l e i nci dent .   The Boar d' s 

concer n was under st andabl y f ocused on t he sur geon' s f ut ur e 

per f or mance.   The act i ons of  a hospi t al  gover ni ng body i n 

r evi ewi ng t he abi l i t y  of  a physi c i an t o per f or m ser vi ces,  

especi al l y a physi c i an who i s f r equent l y on cal l  24 hour s per  

day,  qual i f y f or  t he i mmuni t y cont empl at ed by § 146. 37( 1g) .   See 

Mal l ow,  148 Wi s.  2d at  330.   Ther e i s no di sput e her e t hat  t he 

Boar d was eval uat i ng not  onl y Dr .  Rechst ei ner ' s past  per f or mance 

but  al so hi s f ut ur e abi l i t y  t o per f or m whi l e on cal l .  

¶53 Al t hough Spooner  qual i f i es f or  i mmuni t y under  Wi s.  

St at .  § 146. 37,  t he quest i on r emai ns whet her  Hazel den' s act i ons 

ar e al so el i gi bl e f or  i mmuni t y.   Dr .  Rechst ei ner  asser t s t hat  

Hazel den i s " one st ep r emoved"  f r om t he peer  r evi ew pr ocess.   

See Good Samar i t an,  123 Wi s.  2d at  99;  Fr anzen,  169 Wi s.  2d at  

393.   However ,  t he r ecor d pr ovi des ampl e suppor t  f or  t he 

concl usi on t hat  Hazel den was an i nt egr al  par t  of  a " r evi ew or  
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eval uat i on of  t he ser vi ces of  [ a]  heal t h car e pr ovi der [ ] , "  as 

cont empl at ed by § 146. 37( 1g) .  

¶54 The f act s concer ni ng Spooner ' s enl i st ment  of  Hazel den 

i l l ust r at e t he poi nt .   Af t er  r ecei v i ng a sher i f f ' s  i nci dent  

r epor t  and l ear ni ng t hat  Dr .  Rechst ei ner ' s bl ood al cohol  cont ent  

was . 06 per cent  dur i ng a t i me when he was on cal l  f or  sur gi cal  

cover age,  t he Spooner  Boar d i nf or med Dr .  Rechst ei ner  t hat  hi s 

act i ons war r ant ed cor r ect i ve act i on.   The Boar d not i f i ed Dr .  

Rechst ei ner  by l et t er  t hat  under  t he " Cor r ect i ve Act i on 

Pr ocedur es and Fai r  Hear i ng Pl an Addendum"  of  Spooner ' s byl aws,  

a physi c i an may r equest  a vol unt ar y l eave of  absence or  f ace 

suspensi on of  hi s c l i ni cal  pr i v i l eges unt i l  he " successf ul l y 

under go[ es]  an assessment  pr ocess t hr ough a r ecogni zed 

addi ct i onol ogy cent er  ski l l ed i n eval uat i ng i mpai r ed 

pr of essi onal s,  as sel ect ed by t he Boar d. "  

¶55 Accor di ng t o t he l et t er  r ef er enci ng Spooner ' s byl aws,  

a physi c i an must  successf ul l y under go an assessment  pr ocess and 

" demonst r at e compl i ance wi t h any f ol l ow- up r ecommendat i ons 

i ssued as a r esul t  of  t hat  pr ocess and [ must  be]  c l ear ed t o 

r esume pr act i ce t o t he sat i sf act i on of  t he Medi cal  St af f  and 

Boar d"  bef or e t he physi c i an wi l l  be consi der ed f or  

r ei nst at ement .   I n addi t i on,  t he l et t er  i ndi cat ed t hat  Spooner ' s  

byl aws r equi r e t hat  a physi c i an must  " aut hor i ze Spooner  Heal t h 

Syst ems t o r el ease i nf or mat i on t o t he assessment  pr ogr am and 

aut hor i ze t he assessment  pr ogr am t o r el ease i t s r esul t s,  any 

r ecommendat i ons made as a r esul t  of  t he assessment ,  and 

i nf or mat i on on [ hi s]  compl i ance wi t h any r ecommendat i ons. "    
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¶56 These r equi r ement s i ndi cat e t hat  once t he Boar d 

sel ect ed a " r ecogni zed addi ct i onol ogy cent er " ——Hazel den——Dr .  

Rechst ei ner  was r equi r ed t o successf ul l y under go an assessment  

pr ocess unl ess he chose t o t ake a vol unt ar y l eave of  absence.   

The enl i st ment  of  Hazel den t o eval uat e Dr .  Rechst ei ner  i s 

anal ogous t o t he enl i st ment  of  t he t wo r evi ewi ng sur geons t o 

eval uat e Dr .  Li mj oco.   Li mj oco,  169 Wi s.  2d at  711- 12.   However ,  

Spooner  di d not  have " a r ecogni zed addi ct i onol ogy cent er "  i n 

house.   I t  had t o l ook beyond i t s own st af f .   We woul d def eat  

t he pur pose of  Wi s.  St at .  § 146. 37 i f  we hel d t hat  t he 

par t i c i pat i on of  an out si de ent i t y——enl i st ed by a r evi ewi ng 

commi t t ee t o per f or m an assessment  of  t he abi l i t i es of  a 

physi c i an t o per f or m ef f ect i vel y whi l e on cal l ——i s not  el i gi bl e 

f or  i mmuni t y s i mpl y because t he out si de ent i t y i s not  par t  of  a 

f or mal  " peer  r evi ew pr ogr am. "   See i d.  at  711- 12.    

¶57 Al t hough t he Boar d i ni t i at ed t he r evi ew pr ocess by 

meet i ng t o " consi der  t he [ sher i f f ' s  i nci dent  r epor t ]  and 

det er mi ne what ,  i f  any,  eval uat i on of  Dr .  Rechst ei ner ' s conduct  

was necessar y, "  t he r evi ew pr ocess di d not  end t her e.   The 

l et t er  Spooner  sent  t o Dr .  Rechst ei ner  i ndi cat ed t hat  an 

addi ct i onol ogy cent er  woul d be br ought  i nt o t he r evi ew pr ocess 

unl ess Dr .  Rechst ei ner  chose t o t ake a vol unt ar y l eave of  

absence.   By deci di ng t o accept  and par t i c i pat e i n t he 

assessment  opt i on,  Dr .  Rechst ei ner  ef f ect i vel y appr oved t he 

scope and l engt h of  t he peer  r evi ew pr ocess wi t h Hazel den.   

Thus,  Hazel den became an i nt egr al  par t  of  t he ongoi ng medi cal  
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ser vi ces r evi ew,  and i t s act i ons ar e el i gi bl e f or  i mmuni t y f r om 

ci v i l  l i abi l i t y  under  Wi s.  St at .  § 146. 37.  

¶58 Dr .  Rechst ei ner  cont ends,  however ,  t hat  i f  Hazel den i s 

el i gi bl e f or  i mmuni t y i t  l ost  t hat  i mmuni t y by act s of  medi cal  

negl i gence,  namel y,  a mi sdi agnosi s of  hi s condi t i on,  r esul t i ng 

i n damages.   The cour t  of  appeal s bought  i nt o t hi s cont ent i on,  

i n par t ,  when i t  concl uded t hat  Wi s.  St at .  § 146. 37 i s not  br oad 

enough t o i mmuni ze a medi cal  mal pr act i ce c l ai m.   Rechst ei ner ,  

303 Wi s.  2d 656,  ¶26.   Consequent l y,  t he cour t  of  appeal s 

af f i r med summar y j udgment  t o Hazel den on di f f er ent  gr ounds.   See 

i d. ,  ¶28.   I t  exami ned t he st andar d f or  l i abi l i t y  ar i s i ng f r om 

mi sdi agnosi s and ci t ed aut hor i t y f or  t he pr oposi t i on t hat  

" [ m] al pr act i ce i s act i onabl e onl y i f  t he wr ong di agnosi s i s 

f ol l owed by t he wr ong t r eat ment . "   I d.  ( c i t i ng Ehl i nger  v.  

Si pes,  148 Wi s.  2d 260,  265,  434 N. W. 2d 825 ( Ct .  App.  1988) ,  

af f ' d i n par t  and r emanded,  155 Wi s.  2d 1,  454 N. W. 2d 754 

( 1990) ;  McManus v.  Donl i n,  23 Wi s.  2d 289,  295,  127 N. W. 2d 22 

( 1964) ) .  

¶59 The cour t  of  appeal s appear s t o have concl uded t hat  

Wi s.  St at .  § 146. 37 does not  i mmuni ze medi cal  negl i gence i n any 

f or m dur i ng t he peer  r evi ew pr ocess.   See Rechst ei ner ,  303 

Wi s.  2d 656,  ¶26.   Our  second quest i on t est s t hi s concl usi on:  

Does Hazel den' s di agnosi s of  Dr .  Rechst ei ner  dur i ng t he medi cal  

peer  r evi ew pr ocess qual i f y f or  i mmuni t y,  under  Wi s.  St at .  

§ 146. 37,  even i f  i t s  di agnosi s i s deemed negl i gent ?  I n 

answer i ng t hi s quest i on,  our  t ask i s mer el y t o deci de whet her  
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Hazel den' s act i ons i n t hi s case ar e i mmune f r om ci v i l  l i abi l i t y  

under  § 146. 37.  

¶60 Dr .  Rechst ei ner ' s compl ai nt  poi nt s t o Hazel den' s 

al l eged negl i gence i n di agnosi s.   He cl ai ms t hat  a mi sdi agnosi s—

—" al cohol  dependence"  i nst ead of  " al cohol  abuse" ——l ed t o 

unnecessar y t r eat ment  t hat  cost  hi m t i me,  money,  and r eput at i on.  

¶61 We concl ude t hat  Hazel den' s di agnosi s of  Dr .  

Rechst ei ner ' s condi t i on was i ndi st i ngui shabl e f r om Spooner ' s 

r evi ew,  eval uat i on,  and anal ysi s  of  Dr .  Rechst ei ner ' s abi l i t y  t o 

per f or m as an on- cal l  sur geon.   I n t hi s case,  di agnosi s was t he 

essence of  t he peer  r evi ew pr ocess i ni t i at ed by Spooner . 9  Even 

i f  we wer e t o assume t hat  Hazel den' s di agnosi s was negl i gent ,  i t  

was i mmune because i t  was cent r al  t o t he peer  r evi ew pr ocess.  

¶62 We woul d ser i ousl y under mi ne t he peer  r evi ew pr ocess 

i f  we deni ed i mmuni t y t o a good f ai t h di agnosi s on t hese f act s,  

                                                 
9 We not e t hat  di agnosi s i s an ar t  r at her  t han a sci ence 

when i t  i nvol ves a condi t i on t hat  i s not  pr eci sel y i dent i f i abl e 
by l ab t est s or  i r r ef ut abl e mar ker s.   Di agnosi ng degr ees of  
al cohol i sm i s an i nexact  sci ence because i t  i s  subj ect  t o so 
many var i abl es.   See Amer i can Psychi at r i c Associ at i on,  
Di agnost i c and St at i st i cal  Manual  of  Ment al  Di sor der s ( DSM- I V-
TR)  § 305. 00,  at  214 ( 4t h ed. ,  t ext  r ev. ,  2000)  ( not i ng:  ( 1)  
t hat  Al cohol  Abuse " r equi r es f ewer  sympt oms and,  t hus,  may be 
l ess sever e t han Dependence and i s onl y di agnosed once t he 
absence of  Dependence has been est abl i shed. " ;  and ( 2)  t hat  
" [ w] hen .  .  .  pr obl ems ar e accompani ed by evi dence of  t ol er ance,  
wi t hdr awal ,  or  compul si ve behavi or  r el at ed t o al cohol  use,  a 
di agnosi s of  Al cohol  Dependence,  r at her  t han Al cohol  Abuse,  
shoul d be consi der ed.   However ,  s i nce some sympt oms of  
t ol er ance,  wi t hdr awal ,  or  compul si ve use can occur  i n 
i ndi v i dual s wi t h Abuse but  not  Dependence,  i t  i s  i mpor t ant  t o 
det er mi ne whet her  t he f ul l  cr i t er i a f or  Dependence ar e met . " ) .  
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especi al l y when t hat  di agnosi s di d not  make an exi st i ng medi cal  

condi t i on wor se.  

¶63 Dr .  Rechst ei ner  cont ends t hat  Hazel den' s al l eged 

mi sdi agnosi s l ed t o unnecessar y t r eat ment  t hat  caused damages.   

Thi s br i ngs us t o t he t hi r d quest i on:  Does Hazel den' s t r eat ment  

of  Dr .  Rechst ei ner ,  f ol l owi ng i t s di agnosi s of  hi s medi cal  

condi t i on,  qual i f y f or  i mmuni t y under  Wi s.  St at .  § 146. 37?  To 

t he ext ent  Dr .  Rechst ei ner ' s c l ai m i mpl i cat es t r eat ment ,  we 

decl i ne t o exami ne or  deci de whet her  t r eat ment  r el at ed t o t he 

peer  r evi ew pr ocess can qual i f y f or  i mmuni t y.  

¶64 I f  t he f ocus i s  shi f t ed f r om di agnosi s t o t r eat ment ,  

Hazel den asser t s t hat  summar y j udgment  was appr opr i at e.   

Hazel den cont ends t hat  Dr .  Rechst ei ner  woul d have r ecei ved t he 

same t r eat ment  r egar dl ess of  whet her  he r ecei ved a di agnosi s of  

" al cohol  dependence"  or  a di agnosi s of  " al cohol  abuse. "   I t  

c l ai ms t hat  Dr .  Rechst ei ner  f ai l ed t o pr oduce any compet ent  

evi dence t hat  i t s al l eged mi sdi agnosi s l ed t o i mpr oper  

t r eat ment .   I t  r easons t hat  Dr .  Rechst ei ner ' s c l ai m must  f ai l  as 

a mat t er  of  l aw because he expr essl y agr eed t o f ol l ow Hazel den' s 

t r eat ment  r ecommendat i ons,  what ever  t hey mi ght  be.  

¶65 Dr .  Rechst ei ner  di sput es Hazel den' s cont ent i on t hat  he 

woul d have r ecei ved t he same t r eat ment  r egar dl ess of  di agnosi s.   

He ar gues t hat  Hazel den was si mpl y t r y i ng t o pr ot ect  i t sel f  f r om 

l i abi l i t y  by sendi ng hi m a l et t er  t hat  st at ed t hat  t he t r eat ment  
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he r ecei ved woul d have been t he same i f  he had r ecei ved a 

di agnosi s of  al cohol  abuse r at her  t han al cohol  dependence. 10  

¶66 Dr .  Rechst ei ner  c l ai ms t hat  evi dence f r om an exper t  i n 

al cohol  t r eat ment ,  as wel l  as i nf or mat i on on Hazel den' s own 

websi t e,  cr eat e a f act ual  i ssue r egar di ng t he ef f ect  of  

Hazel den' s mi sdi agnosi s.   Dr .  Rechst ei ner  pr ovi ded evi dence f r om 

Scot t  Hansen,  an AODA Super vi sor  f r om Lut her  Mi del f or t ,  who 

conduct ed an assessment  of  Dr .  Rechst ei ner  af t er  hi s assessment  

and t r eat ment  at  Hazel den.   I n a l et t er  t o t he Wi sconsi n Medi cal  

Soci et y,  Hansen st at ed t hat  " [ i ] n 28 year s,  I ' ve never  seen a 

pat i ent  [ wi t h]  an Al cohol  Abuse di agnosi s r equi r e a 30- day 

i npat i ent  pr ogr am.   Wi t h an Al cohol  Abuse di agnosi s,  I  usual l y 

r ecommend educat i onal  counsel i ng sessi ons,  at  most . "   Dr .  

Rechst ei ner  al so poi nt s t o Hazel den' s websi t e,  whi ch descr i bes 

t he possi bi l i t y  of  out pat i ent  t r eat ment  ser vi ces f or  appr opr i at e 

candi dat es.  

¶67 Her e agai n,  i f  we assume f or  anal ysi s t hat  Hazel den' s 

di agnosi s of  " al cohol  dependence"  i nst ead of  " al cohol  abuse"  was 

negl i gent ,  Dr .  Rechst ei ner  st i l l  f ai l ed t o c l ai m t hat  hi s 

t r eat ment  was subst andar d or  negl i gent  or  aggr avat ed hi s medi cal  

condi t i on.   " A mi sdi agnosi s,  i n and of  i t sel f ,  i s  not ,  and 

cannot ,  be an act i onabl e i nj ur y.  .  .  .   The act i onabl e i nj ur y 

ar i ses when t he mi sdi agnosi s causes a gr eat er  har m t han exi st ed 

                                                 
10 Thi s asser t i on i s di f f er ent  f r om an al l egat i on t hat  

Hazel den di d not  act  i n good f ai t h i n maki ng i t s di agnosi s.  
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at  t he t i me of  t he mi sdi agnosi s. "   Paul  v.  Skemp,  2001 WI  42,  

¶25,  242 Wi s.  2d 507,  625 N. W. 2d 860.  

¶68 I n af f i r mi ng summar y j udgment  t o Hazel den,  t he cour t  

of  appeal s emphasi zed t hat  Hazel den submi t t ed evi dence t hat  

Hazel den woul d have gi ven Dr .  Rechst ei ner  t he same 28 days of  

i npat i ent  t r eat ment  r egar dl ess of  whet her  he had been di agnosed 

wi t h " al cohol  abuse"  or  " al cohol  dependence. "   Rechst ei ner ,  303 

Wi s.  2d 656,  ¶27.   As t hi s case pl ayed out ,  t her e i s no genui ne 

i ssue of  mat er i al  f act  as t o whet her  Dr .  Rechst ei ner  woul d have 

r ecei ved i npat i ent  t r eat ment  at  Hazel den i f  he had been 

di agnosed wi t h onl y " al cohol  abuse. "     

¶69 The l et t er  f r om Scot t  Hansen,  whi ch st at ed t hat  Hansen 

had never  seen an i ndi v i dual  wi t h a cor r ect  di agnosi s of  

" al cohol  abuse"  under go t he t ype of  t r eat ment  pr ovi ded by 

Hazel den,  does not  cr eat e a genui ne i ssue of  mat er i al  f act  about  

whet her  Hazel den f ai l ed t o sat i sf y t he st andar d of  car e wi t h 

r egar d t o t r eat ment  of  Dr .  Rechst ei ner .   The l et t er  does not  

asser t  t hat  t her e i s a speci f i c  st andar d of  car e f or  al l  

pat i ent s di agnosed wi t h al cohol  abuse.   I t  does not  r ul e out  

al t er nat i ve met hods of  t r eat ment ,  i ncl udi ng i npat i ent  t r eat ment ,  

f or  pat i ent s di agnosed wi t h al cohol  abuse.   Mor eover ,  as t he 

cour t  of  appeal s obser ved,  t he l et t er  " does not  st at e how t hi s 

pat i ent  i n t hi s case woul d be t r eat ed,  onl y t hat  he had never  

seen an al cohol  abuse pat i ent  go t hr ough i npat i ent  t r eat ment . "   

Rechst ei ner ,  303 Wi s.  2d 656,  ¶28.   Hansen' s l et t er  i s  

" specul at i ve"  i n t he sense t hat  i t  i nvi t es t he cour t  t o second-

guess Dr .  Rechst ei ner ' s t r eat ment  wi t hout  est abl i shed st andar ds.   
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See i d.   Because t he evi dence pr esent ed by Dr .  Rechst ei ner  does 

not  cr eat e a genui ne i ssue of  mat er i al  f act  r egar di ng whet her  

hi s t r eat ment  at  Hazel den woul d have or  shoul d have di f f er ed 

wi t h a di agnosi s of  " al cohol  abuse, "  hi s c l ai m f or  medi cal  

negl i gence cannot  sur vi ve summar y j udgment .  

¶70 We emphasi ze t hat  our  hol di ng r egar di ng Hazel den i s 

heavi l y i nf l uenced by t he f act s and ci r cumst ances of  t hi s case.   

Li ke t he cour t  of  appeal s,  we ar e not  pr epar ed t o say t hat  t he 

peer  r evi ew st at ut e wi l l  i mmuni ze medi cal  negl i gence i n al l  

s i t uat i ons,  i r r espect i ve of  t he c i r cumst ances.  

¶71 We concl ude t hat  t he r ecor d bef or e us i ndi cat es t hat  

Hazel den i s el i gi bl e f or  i mmuni t y under  Wi s.  St at .  § 146. 37 

because i t  pl ayed an i nt egr al  r ol e i n Spooner ' s medi cal  peer  

r evi ew pr ocess.   Hazel den' s medi cal  di agnosi s of  Dr .  Rechst ei ner  

i s i mmune,  even i f  i t s  di agnosi s i s deemed negl i gent ,  because 

Hazel den' s di agnosi s was cent r al  t o i t s r equest ed eval uat i on.   

I f  Dr .  Rechst ei ner ' s compl ai nt  i s  v i ewed as f ocusi ng on 

Hazel den' s t r eat ment  of  Dr .  Rechst ei ner ,  as opposed t o i t s 

di agnosi s of  Dr .  Rechst ei ner ,  t he compl ai nt  cannot  sur vi ve 

summar y j udgment .  

D.  St at ut or y I mmuni t y f or  t he Spooner  Def endant s 

¶72 Dr .  Rechst ei ner ' s c l ai ms agai nst  t he Spooner  

def endant s i nvol ve al l egat i ons t hat  member s of  Spooner ' s Boar d 

def amed hi m and negl i gent l y communi cat ed f al se i nf or mat i on when 

t hey made st at ement s about  hi m t o Hazel den st af f . 11   
                                                 

11 An act i on f or  def amat i on i s est abl i shed by pr ovi ng t he 
f ol l owi ng el ement s:   
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¶73 The Spooner  def endant s ar gue t hat  Wi s.  St at .  

§ 146. 37( 1g)  i s  t o be i nt er pr et ed br oadl y t o pr ot ect  t he 

st at ement s of  par t i c i pant s i nvol ved i n a medi cal  peer  r evi ew 

pr ocess.   They poi nt  out  t hat  t he l anguage of  § 146. 37( 1g)  does 

not  l i mi t  t he per sons gr ant ed i mmuni t y and i nsi st  t hat  t he 

Boar d,  whi ch i ni t i at ed t he peer  r evi ew of  Dr .  Rechst ei ner ,  

const i t ut es an ent i t y whose act i ons ar e i mmune under  § 146. 37.   

Fur t her mor e,  t he Spooner  def endant s expl ai n t hat  when t he Boar d 

was pr esent ed wi t h t he sher i f f ' s  i nci dent  r epor t ,  i t  t ook a 

pr oact i ve appr oach i n Dr .  Rechst ei ner ' s assessment ,  whi ch i s 

exact l y what  was envi s i oned by t he l egi s l at ur e t o pr event  

pat i ent  har m.  

¶74 Dr .  Rechst ei ner  ar gues t hat  t he empl oyees and agent s 

of  Spooner ,  i ncl udi ng Schaf er ,  Cuskey,  Long,  and St ewar t ,  ar e 

not  i mmune f r om l i abi l i t y  because Wi s.  St at .  § 146. 37( 1g)  does 

not  ext end beyond t he Boar d' s own eval uat i on of  hi s medi cal  

ser vi ces.   Dr .  Rechst ei ner  emphasi zes t he f act  t hat  t hese 

def endant s,  who al l egedl y def amed hi m,  ar e not  sur geons or  even 

physi c i ans.   Thus,  he ar gues t hat  t hey ar e not  qual i f i ed t o 

di scuss t he qual i t y of  t r eat ment  r ender ed by hi m.   Fur t her mor e,  

                                                                                                                                                             
( 1)  a f al se st at ement ;  ( 2)  communi cat ed by speech,  
conduct  or  i n wr i t i ng t o a per son ot her  t han t he 
per son def amed;  and,  ( 3)  t he communi cat i on i s 
unpr i v i l eged and t ends t o har m one' s r eput at i on so as 
t o l ower  hi m or  her  i n t he est i mat i on of  t he communi t y 
or  t o det er  t hi r d per sons f r om associ at i ng or  deal i ng 
wi t h hi m or  her .  

Tor ger son v.  Jour nal / Sent i nel ,  I nc. ,  210 Wi s.  2d 524,  534,  563 
N. W. 2d 472 ( 1997)  ( c i t at i ons omi t t ed) .  



No.  2006AP1521 

 

37 
 

he cont ends t hat  t he st at ement s t he Spooner  def endant s made t o 

Hazel den per t ai ned t o hi s per sonal  l i f e,  r at her  t han t he qual i t y 

of  medi cal  ser vi ces he pr ovi des.   Dr .  Rechst ei ner ' s asser t i ons 

br i ng us t o t he f our t h quest i on:  Do t he act i ons and st at ement s 

of  t he Spooner  def endant s qual i f y f or  i mmuni t y under  Wi s.  St at .  

§ 146. 37? 

¶75 Wi sconsi n St at .  § 146. 37( 1g)  st at es t hat  " no per son 

act i ng i n good f ai t h who par t i c i pat es i n t he r evi ew or  

eval uat i on of  t he ser vi ces of  heal t h car e pr ovi der s .  .  .  i s  

l i abl e f or  any c i v i l  damages. "   I n enact i ng t hi s pr ovi s i on,  t he 

l egi s l at ur e chose not  t o di st i ngui sh bet ween di f f er ent  c l asses 

of  per sons who enj oy i mmuni t y.   Rat her ,  t he l egi s l at ur e ext ended 

i mmuni t y t o any par t i c i pat i ng per son act i ng i n good f ai t h.   

§ 146. 37( 1g) .   The good f ai t h of  such per sons i s pr esumed.   

§ 146. 37( 1m) .   Fur t her mor e,  § 146. 37( 1g)  expl i c i t l y  pr ovi des 

t hat  i mmuni t y ext ends t o t he act s and omi ssi ons of  " peer  r evi ew 

commi t t ees or  hospi t al  gover ni ng bodi es i n censur i ng,  

r epr i mandi ng,  l i mi t i ng or  r evoki ng hospi t al  st af f  pr i v i l eges. "   

§ 146. 37( 1g) ;  see al so Mal l ow,  148 Wi s.  2d at  330.  

¶76 Wi sconsi n St at .  146. 37( 1g)  pl ai nl y appl i es t o t he 

act i ons of  t he Spooner  Heal t h Syst em,  t he Spooner  Boar d,  i t s 

i ndi v i dual  member s ( Cuskey,  Long,  and St ewar t ) ,  and Spooner  

admi ni st r at or / CEO Schaf er  i n t hei r  r evi ew and eval uat i on of  Dr .  

Rechst ei ner ' s ser vi ces and t o any di sci pl i nar y  act i on t aken 

agai nst  hi m,  so l ong as t hey wer e act i ng i n good f ai t h.   As Dr .  

Rechst ei ner  acknowl edges,  " di sci pl i nar y act i on t aken by a 

gover ni ng body wi l l  be necessar i l y  l i nked t o t he r evi ew of  t he 
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physi c i an' s ser vi ces by ot her s knowl edgeabl e i n t he same ar ea of  

medi ci ne. "   The Spooner  def endant s '  act i ons i n t empor ar i l y  

suspendi ng Dr .  Rechst ei ner ' s pr i v i l eges unt i l  he compl et ed t he 

r equi r ed assessment  and t r eat ment  wi t h Hazel den f i t  squar el y 

wi t hi n t he under l y i ng obj ect i ve of  § 146. 37,  namel y " t o 

encour age hospi t al s t o per f or m qual i t y- cont r ol  r evi ews ai med at  

i mpr ovi ng,  pr ospect i vel y,  t hei r  ser vi ces. "   Hof f l ander ,  262 Wi s.  

2d 539,  ¶119 ( c i t at i ons omi t t ed) .   The Spooner  def endant s '  

st at ement s t o Hazel den st af f  hel ped Hazel den per f or m i t s dut y t o 

assi st  Spooner  i n r evi ewi ng and pr ospect i vel y  i mpr ovi ng t he 

per f or mance of  i t s  on- cal l  sur geon.  

¶77 Dr .  Rechst ei ner  next  cont ends t hat  def endant s Schaf er ,  

Cuskey,  Long,  and St ewar t  di d not  act  i n good f ai t h when maki ng 

st at ement s t o Hazel den.   Thi s i mpl i cat es t he f i f t h quest i on:  Di d 

Dr .  Rechst ei ner  pr ovi de evi dence t o t he cour t  t hat  r ai sed a 

genui ne i ssue of  mat er i al  f act  about  t he good f ai t h of  t he 

Spooner  def endant s?  Dr .  Rechst ei ner  concedes t hat  t her e i s a 

pr esumpt i on t hat  a per son par t i ci pat i ng i n a peer  r evi ew pr ocess 

i s act i ng i n good f ai t h,  but  he ar gues t hat  he shoul d sur vi ve 

t he def endant s '  mot i ons f or  summar y j udgment  because he 

pr esent ed f act s t hat  showed a t r i abl e di sput e.   Dr .  Rechst ei ner  

i nsi st s t hat  t he good f ai t h anal ysi s i s a quest i on of  f act  f or  a 

j ur y.  

¶78 Two subsect i ons of  Wi s.  St at .  § 146. 37 addr ess t he 

nat ur e of  " good f ai t h"  f or  pur poses of  i mmuni t y f r om ci v i l  

l i abi l i t y ,  wi t hout  act ual l y def i ni ng t he t er m.   Wi sconsi n St at .  

§ 146. 37( 1m)  pr ovi des:  " The good f ai t h of  any per son speci f i ed 



No.  2006AP1521 

 

39 
 

i n subs.  ( 1g)  and ( 3)  shal l  be pr esumed i n any ci v i l  act i on.   

Any per son who asser t s t hat  such a per son has not  act ed i n good 

f ai t h has t he bur den of  pr ovi ng t hat  asser t i on by c l ear  and 

convi nci ng evi dence. "   Wi sconsi n St at .  § 146. 37( 2)  pr ovi des:    

I n det er mi ni ng whet her  a member  of  t he r evi ewi ng 
or  eval uat i ng or gani zat i on or  t he medi cal  di r ect or  has 
act ed i n good f ai t h under  sub.  ( 1g) ,  t he cour t  shal l  
consi der  whet her  t he member  or  medi cal  di r ect or  has 
sought  t o pr event  t he heal t h car e pr ovi der  or  f aci l i t y 
and i t s counsel  f r om exami ni ng t he document s and 
r ecor ds used i n t he r evi ew or  eval uat i on,  f r om 
pr esent i ng wi t nesses,  est abl i shi ng per t i nent  f act s and 
ci r cumst ances,  quest i oni ng or  r ef ut i ng t est i mony and 
evi dence,  conf r ont i ng and cr oss- exami ni ng adver se 
wi t nesses or  f r om r ecei v i ng a copy of  t he f i nal  r epor t  
or  r ecommendat i on of  t he r evi ewi ng or gani zat i on or  
medi cal  di r ect or .  

¶79 We must  keep i n mi nd t hat  t hi s  case comes t o us on 

r evi ew of  summar y j udgment .   " At  summar y j udgment  .  .  .  [ a 

pl ai nt i f f ]  must  demonst r at e onl y t hat  a r at i onal  j ur y coul d f i nd 

t hat  [ t he pl ai nt i f f ]  had demonst r at ed l ack of  good f ai t h by 

c l ear  and convi nci ng evi dence. "   Har r i s,  13 F. 3d at  1086. 12  I n 

Har r i s,  t he Sevent h Ci r cui t  i nt er pr et ed Wi s.  St at .  § 146. 37 and 

r ecogni zed t hat  t he l egi s l at ur e di d not  def i ne " good f ai t h"  i n 

t he peer  r evi ew st at ut e.   I d.   I t  not ed t hat  " [ o] t her  cour t s 

i nt er pr et i ng peer  r evi ew st at ut es s i mi l ar  t o Wi sconsi n' s have 

al so hel d t hat  ' good f ai t h'  i s  at  l east  i n par t  a subj ect i ve 

i nqui r y. "   I d.  at  1087 ( c i t at i ons omi t t ed) .  

                                                 
12 See al so Li mj oco v.  Schenck,  169 Wi s.  2d 703,  713,  486 

N. W. 2d 567 ( Ct .  App.  1992)  ( " At  t he summar y j udgment  st age,  [ t he 
pl ai nt i f f ]  s i mpl y ha[ s]  t o pr esent  f act s or  al t er nat e compet i ng 
i nf er ences suf f i c i ent  t o convi nce t he t r i al  cour t  t hat  t her e was 
a t r i abl e di sput e r egar di ng t he [ def endant s ' ]  good f ai t h. " ) .    
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¶80 The i mmuni t y gr ant ed i n Wi s.  St at .  § 146. 37 

ant i c i pat es unvar ni shed candor  i n t he cour se of  medi cal  ser vi ces 

r evi ew.   Pr ot ect i ng candor  i s necessar y t o t he f ul l  and open 

r evi ew envi s i oned by t he st at ut e.   To pr ot ect  t hi s candor ,  

§ 146. 37( 1m)  cr eat es a pr esumpt i on of  good f ai t h f or  peer  r evi ew 

par t i c i pant s.   " Any per son who asser t s t hat  [ one cover ed by 

§ 146. 37( 1g) ]  has not  act ed i n good f ai t h has t he bur den of  

pr ovi ng t hat  asser t i on by c l ear  and convi nci ng evi dence. "   

§ 146. 37( 1m) .  

¶81 Dr .  Rechst ei ner  asser t s t hat  t he st at ement s made by 

t he def endant s13 wer e f al se and easi l y ver i f i abl e as f al se,  

per mi t t i ng an i nf er ence t hat  t he def endant s l acked good f ai t h.   

For  exampl e,  Dr .  Rechst ei ner  ar gues t hat  a comment  t hat  hi s 

" wi f e was t er mi nat ed f r om her  posi t i on at  Spooner  due t o i ssues 

wi t h Rechst ei ner ' s al cohol  usage was easi l y ver i f i abl e as f al se 

by t he Spooner  Boar d member  maki ng t he st at ement . "   Dr .  

Rechst ei ner  ar gues t hat  al l egedl y def amat or y st at ement s r ef er r ed 

t o hi s per sonal  l i f e and per sonal i t y r at her  t han t he qual i t y of  

hi s medi cal  ser vi ces.   He suggest s t hat  t he nat ur e of  t he 

st at ement s demonst r at es bad f ai t h on t he par t  of  t he Spooner  

def endant s.  

¶82 We concl ude t hat  Dr .  Rechst ei ner  has f ai l ed t o pr esent  

f act s t hat  over come t he pr esumpt i on of  good f ai t h est abl i shed by 

                                                 
13 Dr .  Rechst ei ner ' s compl ai nt  al l eges t hat  t he Spooner  

def endant s made def amat or y st at ement s r egar di ng hi s r el at i onshi p 
wi t h hi s wi f e,  hi s f i nances,  hi s st at e of  wel l - bei ng,  hi s ment al  
st at e,  t he st at e of  hi s car eer ,  and t he al l eged exi st ence of  
l awsui t s agai nst  Dr .  Rechst ei ner  f or  mal pr act i ce.    
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Wi s.  St at .  § 146. 37( 1m) . 14  Dr .  Rechst ei ner  f ai l ed t o pr esent  

f act s t hat  show t hat  t he def endant s '  st at ement s made t o Hazel den 

per sonnel  wer e i ndi sput abl y f al se and def amat or y.   Dr .  

Rechst ei ner  made concl usor y asser t i ons about  t he al l egedl y f al se 

nat ur e of  t he st at ement s.  

¶83 Mor e i mpor t ant ,  Dr .  Rechst ei ner  f ai l ed t o pr esent  

f act s t hat  demonst r at e t hat  t he Spooner  def endant s wer e not  

act i ng i n good f ai t h.   For  exampl e,  he di d not  show t hat  t he 

Spooner  def endant s knew t hat  t hei r  st at ement s wer e f al se.   He 

di d not  al l ege t hat  any of  t he Spooner  def endant s made 

st at ement s t o anyone ot her  t han Hazel den per sonnel ——t hat  i s,  

t hat  t hey made st at ement s t o peopl e out si de t he peer  r evi ew 

pr ocess.   Thi s sor t  of  evi dence i s cr i t i cal  because when a 

per son i n Dr .  Rechst ei ner ' s  posi t i on accuses one or  mor e 

par t i c i pant s i n a peer  r evi ew pr ocess of  def amat i on,  he must  

demonst r at e t hat  t her e i s a genui ne i ssue of  mat er i al  f act  as t o 

whet her  t he al l eged st at ement s wer e made i n good f ai t h.   See 

Wi s.  St at .  § 146. 37( 1m) .    

¶84 Dr .  Rechst ei ner ' s asser t i ons ar e s i mi l ar  t o t hose 

pr of f er ed by t he pl ai nt i f f  i n Li mj oco.   I n Li mj oco t he pl ai nt i f f  

ar gued t hat  t he deposi t i on t est i mony of  one of  t he def endant s 

                                                 
14 Dr .  Rechst ei ner  pr esent ed an af f i davi t  f r om hi s  at t or ney 

t hat  had appended t o i t  t r anscr i pt s of  deposi t i ons of  some of  
t he Spooner  def endant s.   Dr .  Rechst ei ner  hi msel f  s i gned an 
af f i davi t  t hat  r ecount ed t he cour se of  event s  l eadi ng t o and 
i ncl udi ng hi s t r eat ment  at  Hazel den.   Nei t her  of  t hese swor n 
af f i davi t s i ncl uded asser t i ons r egar di ng t he f al s i t y of  t he 
al l eged def amat or y st at ement s or  t he Spooner  def endant s '  
knowl edge r egar di ng t he f al s i t y of  t he st at ement s.  
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r eveal ed t hat  he hel d a gr udge agai nst  t he pl ai nt i f f  because he 

st at ed t hat  " he t hought  Li mj oco had mi sdi agnosed a case whi ch 

r esul t ed i n a l awsui t  bei ng i ni t i at ed agai nst  [ t he def endant ] . "   

Li mj oco,  169 Wi s.  2d at  713.   The cour t  of  appeal s det er mi ned 

t hat  t he pl ai nt i f f  f ai l ed t o make t he def endant s '  good f ai t h a 

di sput ed i ssue of  f act  " because [ Li mj oco]  of f er [ ed]  onl y  

concl usor y st at ement s about  t he gr udge.  .  .  .   He [ di d]  not  

pr esent  est abl i shed f act s f r om whi ch i nf er ences of  bad f ai t h 

coul d be dr awn. "   I d.  at  714- 15.  

¶85 I n our  v i ew,  Dr .  Rechst ei ner  of f er ed l ess evi dence 

t han t he pl ai nt i f f  i n Li mj oco who f ai l ed t o meet  t he bur den of  

demonst r at i ng a t r i abl e i ssue of  f act  r egar di ng t he good f ai t h 

of  t he def endant s.   Dr .  Rechst ei ner ' s concl usor y st at ement s do 

not  per mi t  hi s c l ai ms t o sur vi ve summar y j udgment .    

¶86 Dr .  Rechst ei ner  asser t s t hat  t he per sonal  nat ur e of  

t he st at ement s has not hi ng t o do wi t h t he qual i t y of  t he medi cal  

ser vi ces he pr ovi ded Spooner  Heal t h Syst em.   However ,  i nsi ght  

i nt o a physi c i an' s soci al  and per sonal  behavi or  i s r el evant  t o 

an i nqui r y of  al l eged al cohol  abuse.   I t  was r easonabl e f or  

Hazel den t o gat her  i nf or mat i on on Dr .  Rechst ei ner ' s per sonal  

l i f e t o di scer n whet her  al cohol  i nf l uenced hi s behavi or  and 

dai l y f unct i oni ng.   Si nce Spooner  was concer ned about  Dr .  

Rechst ei ner ' s use of  al cohol  dur i ng per i ods when he was on cal l ,  

i t  was r easonabl e f or  Hazel den t o gat her  i nf or mat i on t o 

det er mi ne whet her  hi s past  behavi or  r eveal ed t he i nf l uence of  

al cohol  on hi s  per sonal i t y.   The def endant s '  st at ement s t o 
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Hazel den i n t hi s r egar d do not  ser ve as pr oof  t hat  t he 

def endant s di d not  act  i n good f ai t h.  

¶87 Last l y,  Dr .  Rechst ei ner  cont ends t hat  t he r ef usal  of  

t he def endant s t o answer  quest i ons dur i ng t hei r  deposi t i ons on 

t he basi s of  a Wi s.  St at .  § 146. 3815 pr i v i l ege al so suppor t s t he 

concl usi on t hat  t he Spooner  def endant s di d not  act  i n good 

f ai t h.   He ar gues t hat  " under  t he pl ai n l anguage of  § 146. 37,  

t hi s f act  i s  unquest i onabl y evi dence of  bad f ai t h t hat  r ender s 

summar y j udgment  i nappr opr i at e. "   Dr .  Rechst ei ner  poi nt s t o t he 

por t i on of  § 146. 37( 2)  t hat  al l ows t he cour t  t o i nqui r e i nt o t he 

ext ent  t o whi ch member s of  t he r evi ewi ng commi t t ee seek t o 

pr event  t he physi c i an f r om obt ai ni ng i nf or mat i on dur i ng t he 

r evi ew pr ocess.   Dr .  Rechst ei ner  c l ai ms t hat  t he def endant s 

i mpr oper l y asser t ed a pr i v i l ege i n r ef usi ng t o answer  hi s 

quest i ons dur i ng t hei r  deposi t i ons,  whi ch demonst r at es a l ack of  

good f ai t h.  

¶88 We di sagr ee.   As t he Sevent h Ci r cui t  r ecogni zed,  good 

f ai t h under  Wi s.  St at .  § 146. 37 " i s at  l east  i n par t  a 

subj ect i ve i nqui r y. "   Har r i s,  13 F. 3d at  1087.   Thus,  even i f  

t he Spooner  def endant s asser t ed an i ncor r ect  pr i v i l ege,  t hi s 

al one i s not  per  se pr oof  of  a l ack of  good f ai t h.   Ref usi ng t o 

answer  a quest i on dur i ng a deposi t i on on t he advi ce of  counsel  

                                                 
15 Wi sconsi n St at .  § 146. 38( 1m)  pr ovi des i n r el evant  par t :  

" No per son who par t i c i pat es i n t he r evi ew or  eval uat i on of  t he 
ser vi ces of  heal t h car e pr ovi der s or  f aci l i t i es or  char ges f or  
such ser vi ces may di scl ose any i nf or mat i on acqui r ed i n 
connect i on wi t h such r evi ew or  eval uat i on. "  
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does not  cr eat e a genui ne i ssue of  mat er i al  f act  t hat  r ebut s t he 

pr esumpt i on of  good f ai t h i n § 146. 37( 1m) .    

¶89 We concl ude t hat  Wi s.  St at .  § 146. 37 appl i es t o t he 

act i ons of  t he Spooner  def endant s and i mmuni zes t hem f r om ci v i l  

l i abi l i t y  f or  Dr .  Rechst ei ner ' s c l ai ms of  def amat i on and 

negl i gent  communi cat i on of  f al se i nf or mat i on.   Dr .  Rechst ei ner  

has f ai l ed t o demonst r at e t hat  t her e i s a genui ne i ssue of  

mat er i al  f act  as t o whet her  t he Spooner  def endant s wer e act i ng 

i n good f ai t h.  

E.  Dr .  Rechst ei ner ' s Mot i on f or  a Cont i nuance 

¶90 Fi nal l y,  we come t o t he s i xt h quest i on:  Di d t he 

c i r cui t  cour t  er r oneousl y exer ci se i t s di scr et i on i n denyi ng Dr .  

Rechst ei ner ' s mot i on f or  a cont i nuance?  Dr .  Rechst ei ner  asser t s  

t hat  t he c i r cui t  cour t  er r ed when i t  deni ed hi s mot i on f or  a 

cont i nuance.   He cont ends t hat  t he c i r cui t  cour t  abused i t s 

di scr et i on because he had not  yet  deposed cer t ai n per sons bef or e 

t he summar y j udgment  hear i ng.   Dr .  Rechst ei ner  asser t s t hat  he 

di d not  get  t he chance t o depose r epr esent at i ves of  Hazel den due 

t o schedul i ng conf l i c t s and t hat  he was pr event ed f r om t aki ng 

f ul l  deposi t i ons of  t he Spooner  def endant s due t o t hei r  c l ai ms 

of  pr i v i l ege under  Wi s.  St at .  § 146. 38.   At  t he t i me of  t he 

summar y j udgment  hear i ng on Apr i l  7,  2006,  Dr .  Rechst ei ner ' s 

mot i on t o compel  t he wi t nesses t o answer  al l  deposi t i on 

quest i ons was pendi ng bef or e t he cour t .   As a consequence,  Dr .  

Rechst ei ner  cont ends t hat  hi s abi l i t y  t o demonst r at e a l ack of  

good f ai t h of  t he i ndi v i dual  Spooner  def endant s was hamper ed by 

hi s i nabi l i t y  t o compl et e di scover y pr i or  t o t he summar y 
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j udgment  hear i ng.   Thus,  Dr .  Rechst ei ner  ar gues t hat  t he cour t  

of  appeal s '  r ef usal  t o r ever se t he ci r cui t  cour t ' s  deni al  of  hi s 

mot i on f or  a cont i nuance was i nequi t abl e and i nappr opr i at e.  

¶91 Dr .  Rechst ei ner  al so st r esses t hat ,  as a pr act i cal  

mat t er ,  t her e wer e sever al  mont hs l ef t  bef or e t he di scover y 

deadl i ne of  November  10,  2006,  when t he ci r cui t  cour t  deni ed hi s 

mot i on.   Dr .  Rechst ei ner  al so ar gues t hat  gr ant i ng hi s mot i on 

f or  a cont i nuance woul d not  have pr ej udi ced t he def endant s 

because t her e wer e sever al  mont hs bef or e t he schedul ed t r i al  

dat e of  December  11,  2006.    

¶92 " I t  i s  wel l  est abl i shed i n Wi sconsi n t hat  a 

cont i nuance i s not  a mat t er  of  r i ght . "   Rober t son- Ryan,  112 Wi s.  

2d at  586 ( c i t at i ons omi t t ed) .   The deci s i on t o deny a 

cont i nuance i s wi t hi n t he di scr et i on of  t he t r i al  cour t .   I d.  at  

587.   A c i r cui t  cour t ' s  r ul i ng on a mot i on f or  a cont i nuance 

" wi l l  be set  asi de onl y i f  t her e i s evi dence of  an [ er r oneous 

exer ci se]  of  di scr et i on. "   I d.   " An [ er r oneous exer ci se]  of  

di scr et i on exi st s i f  t he t r i al  cour t  f ai l ed t o exer ci se i t s 

di scr et i on or  i f  t her e was no r easonabl e basi s f or  i t s  

deci s i on. "   I d.    

¶93 Sever al  f act or s ar e t o be bal anced i n t he 

di scr et i onar y deci s i on whet her  t o gr ant  a cont i nuance,  

i ncl udi ng:  ( 1)  t he l engt h of  t he del ay r equest ed;  ( 2)  whet her  

t he l ead counsel  has associ at es pr epar ed t o act  i n hi s absence;  

( 3)  whet her  ot her  cont i nuances had been r equest ed and r ecei ved;  

( 4)  t he conveni ence or  i nconveni ence t o t he par t i es,  wi t nesses,  

and t he cour t ;  and ( 5)  whet her  t he del ay seems t o be f or  
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l egi t i mat e r easons.   Mogged v.  Mogged,  2000 WI  App 39,  ¶14 n. 9,  

233 Wi s.  2d 90,  607 N. W. 2d 662 ( c i t i ng Wedgewor t h,  100 Wi s.  2d 

at  521) .  

¶94 I f  we consi der  t he Mogged f act or s,  Dr .  Rechst ei ner  

appear s t o base hi s ar gument s on t he f our t h and f i f t h f act or s.   

He asser t s t hat  t he c i r cui t  cour t  and t he par t i es woul d not  have 

been i nconveni enced by t he gr ant i ng of  a cont i nuance because t he 

di scover y deadl i ne was November  10,  2006,  and t he t r i al  dat e was 

schedul ed f or  December  11,  2006.   Dr .  Rechst ei ner  i mpl i es t hat  a 

cont i nuance woul d not  have f or ced t he cour t  t o r eschedul e t hese 

dat es.   He al so suggest s t hat  t he del ay was f or  l egi t i mat e 

r easons because sever al  di scover y mat t er s wer e pendi ng.  

¶95 Al t hough t he schedul ed cour t  dat es and Dr .  

Rechst ei ner ' s pendi ng di scover y wer e r el evant  t o t he cour t ' s 

deci s i on,  Dr .  Rechst ei ner  has f ai l ed t o i l l us t r at e how t he 

ci r cui t  cour t ' s  exer ci se of  di scr et i on was er r oneous.   The 

ci r cui t  cour t  demonst r at ed a r easonabl e exer ci se of  di scr et i on 

on t he r ecor d.   The cour t  expl ai ned:    

I  t hi nk gi ven t he l ongst andi ng nat ur e of  t hi s 
compl ai nt ,  t he f act  t hat  pl ai nt i f f  act i vel y 
par t i c i pat ed i n t he schedul i ng of  summar y j udgment ,  
and .  .  .  t he f act  t hat  t her e appear s .  .  .  t o t he 
cour t  not hi ng r emai ni ng but  l egal  i ssues t o deci de,  
t hat  t he t i me i s r i pe f or  summar y j udgment  mot i on,  
especi al l y gi ven t he schedul i ng or der  t hat  i s  i n 
pl ace.   I  wi l l  hear  t he mot i ons f or  summar y j udgment .   
And t he mot i on f or  cont i nuance i s deni ed.  

¶96 The expanse of  t i me bet ween t he commencement  of  t hi s 

act i on and i t s r esol ut i on by summar y j udgment  was si gni f i cant .   

Dr .  Rechst ei ner  f i l ed hi s compl ai nt  on Mar ch 29,  2005.   On 
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November  18,  2005,  t he Spooner  def endant s f i l ed a mot i on f or  

summar y j udgment .   A hear i ng on t hi s summar y j udgment  mot i on was 

schedul ed f or  Febr uar y 7,  2006.   However ,  t hat  hear i ng was 

r eschedul ed f or  Apr i l  7,  2006,  by t he par t i es '  agr eement  t o a 

schedul i ng or der  f i l ed Januar y 9,  2006.   On Januar y 16,  2006,  

Dr .  Rechst ei ner ' s at t or ney deposed t he Spooner  def endant s.   

Dur i ng t hose deposi t i ons,  t he def endant s '  at t or ney asser t ed 

pr i v i l ege under  Wi s.  St at .  § 146. 38.   Dr .  Rechst ei ner  di d not  

f i l e a mot i on t o compel  di scover y at  t hat  t i me.   He wai t ed t o 

f i l e a mot i on t o compel  unt i l  Apr i l  5.    

¶97 Taki ng i nt o consi der at i on t he cour se of  event s not ed 

above and wei ghi ng t he r el evant  Mogged f act or s,  we concl ude t hat  

t he c i r cui t  cour t  pr oper l y exer c i sed i t s di scr et i on i n denyi ng 

Dr .  Rechst ei ner ' s mot i on f or  a cont i nuance.   Consi der i ng t he 

f i r st  f act or ,  t he l engt h of  t he del ay r equest ed,  Mogged,  233 

Wi s.  2d 90,  ¶14 n. 9,  t he f act  t hat  t he summar y j udgment  hear i ng 

had al r eady been r eschedul ed once by agr eement  of  t he par t i es 

dur i ng t he schedul i ng conf er ence i ndi cat es t hat  Dr .  Rechst ei ner  

had al r eady r ecei ved adequat e t i me t o pr epar e hi s case.   Thi s 

evi dence al so r el at es t o t he t hi r d f act or ——whet her  ot her  

cont i nuances had been r equest ed and r ecei ved.   I d.   Fi nal l y,  

s i nce Dr .  Rechst ei ner  del ayed f i l i ng hi s mot i on t o compel  

di scover y unt i l  i mmedi at el y bef or e t he summar y j udgment  hear i ng,  

t he c i r cui t  cour t  coul d r easonabl y have concl uded t hat  gr ant i ng 

t he cont i nuance mot i on woul d unnecessar i l y  i nconveni ence t he 

cour t  and t he par t i es and cr eat e unnecessar y del ay ( Mogged 

f act or s f our  and f i ve) .   I d.   Consi der i ng t hese f act or s,  Dr .  
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Rechst ei ner  has f ai l ed t o demonst r at e t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n denyi ng hi s mot i on f or  a 

cont i nuance.  

¶98 Ther e i s anot her  val i d r eason why t he ci r cui t  cour t ' s  

deni al  of  Dr .  Rechst ei ner ' s mot i on was r easonabl e.   I t  was 

l ogi cal  f or  t he c i r cui t  cour t  t o hear  t he summar y j udgment  

mot i on as schedul ed because i f  t her e wer e no t r i abl e i ssues of  

f act  t he r equest  f or  a cont i nuance woul d be moot .   I n Jor gensen 

v.  Wat er  Wor ks,  I nc. ,  218 Wi s.  2d 761,  582 N. W. 2d 98 ( Ct .  App.  

1998) ,  t he cour t  of  appeal s r ecogni zed t hat  a deci s i on t o t ake 

up summar y j udgment  ear l y on woul d be " based on a r easonabl e 

pr ef er ence f or  conser vi ng j udi c i al  r esour ces. "   I d.  at  773.  

¶99 I n Jor gensen t he pl ai nt i f f s f ai l ed t o conduct  

di scover y because t hey wer e wai t i ng f or  t he cour t  t o gr ant  t hei r  

r equest  f or  t he appoi nt ment  of  a r ecei ver  t o conduct  di scover y.   

I d.  at  771.   The def endant s wer e gr ant ed summar y j udgment ,  and 

t he pl ai nt i f f s appeal ed,  c l ai mi ng t he cour t  shoul d have deni ed 

t he mot i on or  or der ed a cont i nuance t o per mi t  di scover y.   I d.  at  

771- 72.   The ci r cui t  cour t  deci ded t hat  i t  made sense t o hear  

t he summar y j udgment  mot i on f i r st ,  because i f  t her e wer e no 

t r i abl e i ssues of  f act  on t he cl ai ms t hat  t he Jor gensens 

asser t ed,  t he r equest  f or  t he appoi nt ment  of  a r ecei ver  woul d be 

moot .   I d.  at  773.   The cour t  of  appeal s af f i r med t he deci s i on 

as r easonabl e.   I d.    

¶100 The cour t  of  appeal s not ed t hat  t he schedul i ng or der  

" speci f i cal l y st at ed t hat  t he mot i on f or  summar y j udgment  woul d 

be hear d bef or e t he mot i on f or  di ssol ut i on and appoi nt ment  of  a 
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r ecei ver . "   I d.  at  772.   Thus,  t he cour t  concl uded t hat  t he 

Jor gensens and t hei r  counsel  " had ampl e not i ce t hat  t hey shoul d 

be pr epar ed t o oppose t he mot i on f or  summar y j udgment  bef or e 

t hei r  mot i on was deci ded. "   I d.    

¶101 I n t hi s case,  t he Januar y 6,  2006,  schedul i ng or der  

set  t he summar y j udgment  hear i ng dat e f or  Apr i l  7,  2006,  t hr ee 

mont hs i n t he f ut ur e.   Dr .  Rechst ei ner  was on not i ce t hat  any 

di scover y mot i ons r equi r ed t o oppose a mot i on f or  summar y 

j udgment  shoul d be compl et ed bef or e t he Apr i l  dat e.   I n f act ,  

t he schedul i ng or der  speci f i ed t hat  " al l  mot i ons f or  summar y 

j udgment  or  ot her  di sposi t i ve mot i ons f i l ed by Mar ch 7,  2006,  

wi l l  be hear d on Apr i l  7,  2006 at  10: 00 a. m. "   However ,  Dr .  

Rechst ei ner ' s counsel  chose t o wai t  unt i l  Apr i l  5 t o f i l e a 

mot i on t o compel  di scover y.   On t hese f act s,  we concl ude t hat  i t  

was r easonabl e f or  t he c i r cui t  cour t  t o deny Dr .  Rechst ei ner ' s 

mot i on f or  a cont i nuance;  t her ef or e,  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on.  

I I I .  CONCLUSI ON 

¶102 The quest i ons pr esent ed,  as we see t hem,  t oget her  wi t h 

t he answer s pr ovi ded,  ar e st at ed as f ol l ows:  

Quest i on ( 1) :  I s Hazel den,  a t hi r d- par t y addi ct i onol ogy 

cent er ,  t oo r emoved f r om t he peer  r evi ew pr ocess i ni t i at ed by 

Spooner  t o be el i gi bl e f or  i mmuni t y under  Wi s.  St at .  § 146. 37? 

Answer  ( 1) :  No.   Hazel den i s el i gi bl e f or  i mmuni t y under  

Wi s.  St at .  § 146. 37 because i t  pl ayed an i nt egr al  r ol e i n 

Spooner ' s medi cal  peer  r evi ew of  Dr .  Rechst ei ner .  
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Quest i on ( 2) :  Does Hazel den' s di agnosi s of  Dr .  Rechst ei ner  

dur i ng t he medi cal  peer  r evi ew pr ocess qual i f y f or  i mmuni t y,  

under  Wi s.  St at .  § 146. 37,  even i f  i t s  di agnosi s i s deemed 

negl i gent ? 

Answer  ( 2) :  Yes.   Hazel den' s  medi cal  di agnosi s of  Dr .  

Rechst ei ner  i s i mmune under  Wi s.  St at .  § 146. 37,  even i f  t he 

di agnosi s i s deemed negl i gent ,  because Hazel den' s di agnosi s was 

made i n good f ai t h and was cent r al  t o a r equest ed eval uat i on of  

Dr .  Rechst ei ner  i n peer  r evi ew.  

Quest i on ( 3) :  Does Hazel den' s t r eat ment  of  Dr .  Rechst ei ner ,  

f ol l owi ng i t s di agnosi s of  hi s medi cal  condi t i on,  qual i f y f or  

i mmuni t y under  Wi s.  St at .  § 146. 37? 

Answer  ( 3) :  The cour t  i s  not  r equi r ed t o dec i de whet her  

t r eat ment  r el at ed t o t he peer  r evi ew pr ocess qual i f i es f or  

i mmuni t y.   I f  Dr .  Rechst ei ner ' s compl ai nt  i s  v i ewed as f ocusi ng 

on Hazel den' s t r eat ment  of  Dr .  Rechst ei ner ,  as opposed t o i t s 

di agnosi s of  Dr .  Rechst ei ner ,  hi s compl ai nt  cannot  sur vi ve a 

mot i on f or  summar y j udgment  on t he f act s of  t hi s case.  

Quest i on ( 4) :  Do t he act i ons and st at ement s of  t he Spooner  

def endant s qual i f y f or  i mmuni t y under  Wi s.  St at .  § 146. 37? 

Answer  ( 4) :  Yes.   The act i ons and wor ds of  t he Spooner  

def endant s ar e i mmune under  Wi s.  St at .  § 146. 37 because t hey 

wer e par t  of  Dr .  Rechst ei ner ' s peer  r evi ew and because t he 

Spooner  def endant s wer e pr esumed t o be act i ng i n good f ai t h.  

Quest i on ( 5) :  Di d Dr .  Rechst ei ner  pr ovi de evi dence t o t he 

cour t  t hat  r ai sed a genui ne i ssue of  mat er i al  f act  about  t he 

good f ai t h of  t he Spooner  def endant s? 
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Answer  ( 5) :  No.  

Quest i on ( 6) :  Di d t he c i r cui t  cour t  er r oneousl y exer ci se 

i t s di scr et i on i n denyi ng Dr .  Rechst ei ner ' s mot i on f or  a 

cont i nuance? 

Answer  ( 6) :  No.  

¶103 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶104 LOUI S B.  BUTLER,  JR. ,  J. ,  di d not  par t i c i pat e.  
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