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M1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed court of appeals' decision® that affirmed in part and
reversed in part the decision of the La Crosse County GCrcuit
Court, Dale T. Pasell, Judge. The circuit court granted summary
judgment in favor of the defendants and thus granted imunity to
both Kevin Bakke (hereinafter "Bakke") and the "school
district,”™ which includes Holnen H gh School, the Holnmen Area
School District, and Wiusau Underwiters |Insurance Conpany.
When Brittany Noffke (hereinafter "Noffke") appealed, the court
of appeals affirmed in part and reversed in part the circuit
court's decision to grant summary judgnent. The court of
appeal s concluded that while the school district was imune from
l[iability, Bakke was not entitled to such immunity. Bot h Bakke
and Noffke petitioned this court for review, which we granted
W agree with the circuit court's decision and therefore affirm
in part and reverse in part the court of appeals' decision.

12 This case presents the following three issues: First,
is Bakke imune from a negligence suit arising out of an
incident that occurred while he was participating as a

cheerl eader at Holnmen Hi gh School? W conclude that, pursuant

! Noffke v. Bakke, 2008 W App 38, 308 Ws. 2d 410, 748
N. W2d 195.
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to Ws. Stat. § 895.525(4n)(a) (2005-06),2 Bakke is imrmune from
liability because he was participating in a recreational
activity that includes physical contact between persons in a
sport involving amateur teans. Second, did the circuit court
err when it concluded as a mtter of |aw that Bakke was not
reckl ess? W conclude that the circuit court did not err when
it concluded as a matter of |aw that Bakke was not reckless.
Third, we nust determ ne whether Ws. Stat. 8§ 893.80(4) provides
the school district with immnity for the alleged negligent acts
of the cheerl eading coach. W conclude that the school district
is inmune because no mnisterial duty was violated by the
cheerl eadi ng coach and there was no known and conpelling danger
that gave rise to a mnisterial duty.
I . FACTS
13 The facts are not disputed by either party. Nof f ke
was a varsity basketball cheerl eader. On Decenber 17, 2004, in
the "Commons" of Holnmen Hi gh School, Noffke fell while
practicing a cheerleading stunt before a basketball gane. The
stunt was performed w thout any mats. Tragically, Noffke fell

backward, her head struck the tile floor, and she was injured.

2 All subsequent references to the Wsconsin Statutes are to
the 2005-06 version unless otherw se indicated. The text of
both Ws. Stat. 88 895.525(4m(a) and 893.80(4) can be found in
1914 and 40, respectively.
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14 Three cheerleaders were involved in this "post-to-

hands" stunt. These participants had not previously perforned
this stunt together. Nof f ke was the "flyer," i.e., the person
who stands on the shoulders of the "base." The base is not

involved in this litigation. Bakke was the "post."

15 By way of background, the post helps the flyer get
into position on the base and initially supports nobst of the
flyer's weight wuntil her feet are secured on the base's
shoul ders. The post may also serve as the spotter after the
flyer is on the base. Once Noffke was on the base and Bakke | et
go of her, Bakke was to go behind the base, but in this case,
Bakke noved to the front. As a result, when Noffke fel
backward, no one was there to prevent her injury. I n addition
her cheerleading coach, a Holmen Mddle School teacher, was
approximately ten feet away supervising another group of
cheerl eaders and thus was unable to prevent Noffke's fall.

1. PROCEDURAL HI STORY

16 Nof f ke Dbrought suit against Bakke for negligently
failing to properly spot Noffke, and she also sued the schoo
district alleging that the school's cheerleading coach was
negligent by failing to provide a second spotter and failing to
require the use of mats.

17 Bakke noved for summary judgnent asserting that he was

immune from liability by virtue of Ws. Stat. § 895.525(4m (a).

4
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The school district noved for summary judgnent asserting that it
was immune from liability by virtue of Ws. Stat. 8§ 893.80(4)
The circuit court granted summary judgnment in favor of Bakke and
the school district, and thus, both were provided i munity.

18 The court of appeals affirnmed in part and reversed in
part the circuit court's decision. It concluded that Bakke was
not entitled to immnity because cheerl eading does not involve
the type of physical contact that the |legislature sought to
i muni ze from negligence |awsuits. The court of appeals,
however, affirmed the circuit court's decision to grant the
school district immunity.

[11. STANDARD OF REVI EW

19 Whether the circuit court properly granted sunmary

judgnment is a question of law that this court reviews de novo

Green Spring Farns v. Kersten, 136 Ws. 2d 304, 315, 401 N w2ad

816 (1987). This court applies the same standards as the
circuit court. Verdoljak . Mosi nee  Paper Cor p. , 200
Ws. 2d 624, 630, 547 N. W 2d 602 (1996) . Statutory

interpretation is a question of law that this court reviews
de novo while benefiting fromthe |ower courts' analyses. Megal

Dev. Corp. v. Shadof, 2005 W 151, 18, 286 Ws. 2d 105, 705

N. W 2d 645.
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I V. ANALYSI S
10 This case requires us to interpret Ws. St at .
88 895.525(4m (a) and 893.80(4). "[ T] he purpose of statutory
interpretation is to determ ne what the statute neans so that it
may be given its full, proper, and intended effect.” State ex

rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, {44,

271 Ws. 2d 633, 681 N W2d 110. This court begins statutory
interpretation with the |anguage of a statute. Id., 4945. | f
the nmeaning of the statute is plain, we ordinarily stop the
inquiry and give the language its "comon, ordinary, and
accepted neaning, except that technical or specially-defined
words or phrases are given their technical or specia
definitional neaning.” Id. A dictionary may be utilized to
gui de the common, ordinary neaning of words. 1d., 53, State v.
Sanple, 215 Ws. 2d 487, 499-500, 573 N.W2d 187 (1998).

11 The context and structure of a statute are also
inmportant to the neaning of a statute. Kalal, 271 Ws. 2d 633,
146. "Therefore, statutory |language is interpreted in the
context in which it is used; not in isolation but as part of a
whole; in relation to the |anguage of surrounding or closely-
related statutes; and reasonabl y, to avoid absurd or

unreasonabl e results.” | d. The "[s]tatutory |anguage is read

where possible to give reasonable effect to every word, in order

6
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to avoid surplusage.” 1d. "A statute's purpose or scope may be
readily apparent fromits plain |language or its relationship to
surrounding or closely-related statutes—that 1is, from its

context or the structure of the statute as a coherent whole."

1122 "'I1f this process of analysis yields a plain, clear
statutory neaning, then there is no anbiguity, and the statute
is applied according to this ascertainnment of its neaning.'"
ld., 946 (citation omtted). If statutory |anguage is

unanbi guous, we do not need to consult extrinsic sources of

interpretation. Id. "'Statutory interpretation involves the
ascertai nment of neaning, not a search for anbiguity.'" Id.
147 (citation omtted). "[A] statute is anbiguous if it 1is
capabl e of being understood by reasonably well-inforned persons
in two or nore senses.” |d. The test for anbiguity keeps the

focus on the text of the statute, and as a result, a

di sagreenent about the statutory meaning is not enough to render

a statute anbiguous. | d. The test inquires whether "'well-
i nformed persons should have becone confused,'"” i.e., does the
| anguage reasonably give rise to different neanings. | d.

(citation omtted).
A. Bakke's immunity from negligence
13 \Whether Bakke is immune from liability in the case at

hand involves the interpretation of Ws. Stat. 8 895.525(4n)(a)

7
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as that statute relates to the allegations of Bakke' s
negl i gence. W first address the |anguage of the statute in
order to determne if Bakke is qualified to receive inmunity
from a negligence suit arising out of an incident that occurred
while he was participating as a cheerleader at Holnen Hi gh
School. Noffke argues that Ws. Stat. 8§ 895.525(4m(a) provides
immunity only to those persons who are conpeting in a contact
sport. As a result, she asserts that cheerleading is neither
conpetitive nor a contact sport, and thus, Noffke argues that
Bakke is not entitled to inmmunity. Bakke argues that the plain
| anguage of the statute renders him immune from negligence
because cheerl eading involves physical contact between persons.
W agree with Bakke and conclude that pursuant to Ws. Stat.
§ 895.525(4m (a), Bakke is immune from liability because of the
statute's plain |anguage. Bakke was participating in a
"recreational activity" that includes "physical contact between
persons in a sport involving amateur teans[.]"

14 Wsconsin Stat. 8§ 895.525(4m(a) provides inmunity
from negligence actions for participants in a recreational
activity that involves physical contact between persons in a

sport involving amateur teanms. Subsection (4m(a), Liability of
Contact Sports Participants, provides:

A participant in a recreational activity that
i ncl udes physical contact between persons in a sport

i nvol vi ng amat eur t eans, i ncl udi ng t eans in
recreational, muni ci pal , hi gh school and coll ege
| eagues, nmay be liable for an injury inflicted on

anot her participant during and as part of that sport
in a tort action only if the participant who caused

8
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the injury acted recklessly or with intent to cause
injury.

15 For those recreational activities that do not involve
physi cal contact, no imunity from negligence actions exists
under the statute. See Ws. Stat. 8§ 895.525(4). A recreationa

activity is defined as:

In this section, "recreational activity" means any
activity wundertaken for the purpose of exercise,
rel axation or pl easur e, i ncl udi ng practice or
instruction in any such activity. "Recreati onal
activity" I ncl udes hunti ng, fi shing, t rappi ng,
canping, bowing, billiards, picnicking, exploring
caves, nature study, dancing, bicycling, horseback
riding, hor seshoe- pi t chi ng, bi r d- wat chi ng,
not or cycl i ng, operating an all-terrain vehi cl e,
bal |l ooning, <curling, throwing darts, hang gliding,
hi ki ng, t oboggani ng, sl eddi ng, sl ei gh riding,
snowmobi | i ng, skiing, skating, participation in water
sports, weight and fitness training, sight-seeing,
rock-clinmbing, cutting or renoving wood, clinbing
observation towers, animal training, harvesting the
products of nature, sport shooting and any other
sport, game or educational activity.

Ws. Stat. § 895.525(2).

116 Therefore, to obtain the benefit of imunity, a
def endant nust be (1) participating in a recreational activity;
(2) that recreational activity nust include physical contact
bet ween persons; (3) the persons nust be participating in a
sport; and (4) the sport nust involve amateur teans. In this
case, there is no dispute that cheerleading is a recreationa
activity. Noffke asserts that "Bakke's reliance on this statute
is msplaced because he and Noffke were not engaged in a contact

sport involving conpetitive teans." (Enphasis added.) e
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address Noffke's two argunents regarding contact sports and
conpetition in 1Y24-34.

17 However, we note here that cheerleading, as discussed
in 932, is a sport because a sport is "[a]n activity involving
physi cal exertion and skill that is governed by a set of rules

3 and cheerleaders are on amateur teans because a

or custons;"
teamis "[a] group organized to work together"* and cheerl eaders,
as provided in the spirit rules, are a group dedicated to
| eading fan participation and taking part in conpetitions.

18 Accordingly, the central question to be answered in
this case is whether cheerleading involves "physical contact
bet ween persons.” Wiile it 1is wundeniable that cheerleaders
touch one another, i.e., they have physical contact with one
another during the course of their activity, we utilize a
dictionary to guide our interpretation and ensure that we have

accurately defined the comon, ordinary phrase at issue:

"physical contact." See Swatek v. County of Dane, 192 Ws. 2d

47, 61, 531 N W2d 45 (1995) (stating that this court may
consult a dictionary for the comon neaning of a word).
Reliance on a dictionary, however, does not render a word or

phrase anbi guous. Sanple, 215 Ws. 2d at 499-500.

3 The American Heritage Dictionary of the English Language
1742 (3d ed. 1992). VWhile this definition states that a sport
is "often undertaken conpetitively,”™ the definition does not
require conpetition

* The Anerican Heritage Dictionary of the English Language
1842 (3d ed. 1992).

10
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19 The Anerican Heritage Dictionary is frequently relied

upon by courts. | d. at 500. It defines "contact" as follows:
"l.a. A comng together or touching, as of objects or surfaces.
b. The state or condition of touching or of immediate

proximty[.]" The Anerican Heritage Dictionary of the English

Language 406 (3d ed. 1992). The sanme dictionary defines
"physical"™ as follows: "l.a. O or relating to the body as
di stinguished from the mnd or spirit . . . b. Involving or

characterized by vigorous bodily activity: a physical dance
performance.” 1d. at 1366 (italics omtted).

20 As evident from the record, cheerleading involves a
significant amount of physical contact between the cheerl eaders
that at tinmes results in a forceful interaction between the
partici pants. The record contains the 2004-05 spirit rules of
the National Federation of State H gh School Associations.
Pages 37 through 62 contain pictures illustrating the spirit
rules that govern the various stunts. Every picture but one
shows at | east two cheerleaders in contact with one another.

21 The text of the spirit rules also supports the
determ nation that cheerleading involves a significant anount of
contact between cheerl eaders. For exanple, rule one, section
seven of the definition section describes a "pendulum"” A
pendulum is "[a] stunt in which the top person in a straight
body position falls forward and/or backward away from the

base(s) to a horizontal position to catchers while naintaining

11
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constant hands-to-feet/legs contact with the base(s)."®> In the
"CGeneral Ri sk Managenent" section of the spirit rules, rule two,
section six, article seven provides that "[d]isnmounts from
mul ti-base stunts to a cradle nust be cradled by at least two
catchers and an additional head and shoul ders catcher/spotter."®

22 In addition to the physical contact discussed above
sone of the stunts perforned by the cheerleaders produce a
forceful interaction between the participants. For exanpl e,
rule two, section 2.12.3, "Tosses," provides four situations
where one cheerleader is tossed up into the air and then caught
by those sanme cheerl eaders who originally tossed the
cheerleader. An illustration of another toss, the "Basket Toss
to Original Bases Wth Spotter" is provided on page 57. Thi s
illustration reveals that multiple cheerleaders toss another
cheerl eader high up into the air—at least a full body length
above the catchers' heads—and then catch the cheerl eader on the
way down.

123 Accordingly, cheerleading involves a significant

anount of contact anong the participants that at tines can

> Physical contact between cheerleaders is also evident from
other parts of the definition section: section three entitled

"Di snounts,"” section five entitled "Extended Stunts," section
nine entitled "Pyramd (Munt)," section eleven entitled
"Suspended Stunts,” and section twelve entitled "Pop-Sweep-
Toss. "

® Physical contact between cheerleaders is also evident from
other parts of the "General Risk Mnagenment"” section: section
eight entitled "Penduluns/Flatbacks," section nine entitled
"Pyram ds/ Mounts,"” section eleven entitled "Suspended Splits,"
and section twelve entitled "Tosses."

12
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produce a forceful interaction between the cheerl eaders when one
person is tossed high into the air and then caught by those sane
tossers. As a result, we conclude that cheerleaders are inmmune
from negligence actions because they  participate in a
recreational activity that includes physical contact between
persons in a sport involving amateur teans.

1. Noffke's argunent regardi ng physical contact

24 Noffke argues that cheerl eading does not give rise to
the type of physical contact contenplated by the |egislature.
Specifically, Noffke asserts that the type of physical contact
contenplated by the |egislature nmust be nore than the incidental
contact that takes place in cheerl eading. Nof fke relies on the
title of subsection (4m for her argunent, which provides:
"Liability of contact sports participants.” The court of
appeal s accepted Noffke's argunent and further relied on the
dictionary definition of "contact sport." It determ ned that
"*contact sport' is normally used to describe sports in which
opposi ng players nake aggressive and sonetines injury causing

contact, such as football and hockey." Noffke v. Bakke, 2008 W

App 38, 16, 308 Ws. 2d 410, 748 N WwW2d 195 (relying on

Webster's New College Dictionary for a definition of "contact

sport"). However, interpreting the statute in this manner is
not persuasive for three reasons.

125 First, reliance on the title for this interpretation
is problematic. The "titles to subchapters, sections,
subsections, paragraphs and subdivisions of the statutes and
history notes are not part of the statutes.” Ws. Stat.

13
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8 990.001(6). In addition, a title nay not be used to alter the
meaning of a statute or create an anbiguity where no anbiguity

exi st ed. Estate of Reichenberger v. Binder, 272 Ws. 176, 179,

74 N.W2d 740 (1956). Therefore, reliance on the title is not
per suasi ve.

26 Furthernore, even if we |ooked to the title, it does
not provide clear guidance. The dictionary uses football,
hockey, and boxing as exanples of contact sports. See The

Anerican Heritage Dictionary of the English Language 406 (3d ed.

1992). However, subsection (4m —as both parties and the court

of appeals have asserted—was passed in response to Lestina v.

West Bend Mutual | nsurance Co., 176 Ws. 2d 901, 501 N W2d 28

(1993). In Lestina, this court concluded that negligence was
the appropriate standard of care to govern the conduct of soccer
mat ch partici pants. Id. at 903. We doubt the legislature
passed a statute in the wake of Lestina and then only protected
aggressive contact sports such as football, hockey, or boxing.
Relying on the title in this case requires this court to nmake a
policy decision that is nore appropriately perforned by the
| egi sl ature. | nstead, we conclude that the plain |anguage of
the statute provides the answer. W give due respect to the
| egislature's decision to provide imunity to persons who
participate in recreational activities that include physical
contact between persons in a sport involving amateur teans.

27 Second, the |anguage of the statute does not restrict
its application to only "aggressive" sports such as football

hockey, or boxing. Rat her, the statute enconpasses any

14
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recreational activity that includes physical contact between
persons in a sport involving amateur teans. If the legislature
i ntended such a narrow construction, the legislature could have
clearly placed such a restriction in the text of the statute.’
28 Third, Noffke's interpretation—that the statute does
not apply to "incidental" contact but only to aggressive,
conpetitive contact—would be difficult to apply and creates
uncertainty. How nuch aggressive conpetitive contact 1is
required for a sport to fall within that interpretation? The

purpose behind Ws. Stat. 8 895.525, is to decrease uncertainty.

(1) Legislative purpose. The legislature intends
by this section to establish the responsibilities of
participants in recreational activities in order to
decr ease uncertainty regar di ng t he | egal
responsibility for deaths or injuries that result from
participation in recreational activities and thereby
to help assure the continued availability in this
state of enterprises t hat of fer recreationa
activities to the public.

Ws. Stat. § 895.525(1).

" See 2A Norman J. Singer & J.D. Shambie Singer, Sutherland

Statutes and Statutory Construction (7th ed. 2007) (8 46:3,

"'Expressed’ intent," stating "[wlhat a legislature says in the
text of a statute is considered the best evidence of the
legislative intent or will"; 8 46:6, "Each word given effect,"”

stating "it is also the case that every word excluded from a
statute nust be presuned to have been excluded for a purpose”;
8§ 47: 23, "Expressio unius est exclusio alterius,” stating "where
a form of conduct, . . . there is an inference that all
om ssions should be understood as exclusions”; 8§ 47: 38,
"Insertion of words,"” stating "[i]n construing a statute, it is
al ways safer not to add to or subtract from the |anguage of a
statute wunless inperatively required to nmake it a rational
statute").

15
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129 Unli ke Noffke's requirenent that a sport mnust involve
a requisite anmount of aggressiveness in order to qualify for
immunity, the plain neaning of the words chosen by the
| egislature lends certainty regarding the legal responsibilities
and liabilities of those who participate 1in recreational
activities.

2. Noffke's argunent that conpetition is required

130 Noffke argues that subsection (4nm)(a) applies only to

conpetitive team sports. In support of this argunent, Noffke

relies on the portion of subsection (4m(a) that states,
"recreational activity that includes physical contact between

persons in a sport involving amateur teans." Ws. Stat.

8 895.525(4m (a) (enphasis added). To not require conpetition
Nof f ke argues, would render this portion of the statute
super fl uous.

131 W disagree wth Noffke's assertions for three

reasons. First, no conpetition requirenment exists in the
statute. If the legislature sought to require conpetition, it
could have used the word "conpetition.” To assert that such a

requi renent exists because the word "teans" is plural, elevates
one letter in the statute to an absurd inportance that would
change the entire scope and application of the statute, which
seens unlikely because the legislature could have easily used

the word "conpetition" to clearly articulate such a requirenent.?

8 In any event, cheerleaders often engage in conpetition
with the opponent's cheerl eaders not only during a gane but also
during organi zed conpetitions.

16
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Wile the legislature's use of a plural form is generally
significant, in this case we decline to conclude that the use of
the plural form dictates that the statute requires conpetition
bet ween two teans.

132 Second, no surplusage exists because the words of the
statute are not ignored by our interpretation. Physical contact
bet ween persons takes place in cheerl eading. Cheerleading is a
sport because a sport is "[a]n activity involving physical
exertion and skill that is governed by a set of rules or
custons,"® and construing the word “sport" to exclude
cheerleading in this case is inconsistent with the purpose of
the statute, which is discussed in 128.%° Cheerleaders are on
amat eur teans because a team is "[a] group organized to work

t oget her" !

and cheerl eaders, as provided in the spirit rules,
are a group dedicated to leading fan participation and taking

part in conpetitions.

® The American Heritage Dictionary of the English Language
1742 (3d ed. 1992).

10 While the question of whether cheerleading is a sport has
apparently "been a matter of public debate,” the parties in this
case focus their argunents on whether cheerleading entails the
type of physical contact contenplated by the statute and whet her

the statute requires conpetition. |[If the central issue was that
cheerleading is not a sport, there would be no need to devote so
much time to "contact." Because of the parties' focus and

because construing sport to exclude cheerleading would defeat
the purpose of the statute, as shown by its plain |anguage, we
conclude that <cheerleading is a sport under Ws. Stat.
8§ 895.525(4m (a).

1 The Anmerican Heritage Dictionary of the English Language
1842 (3d ed. 1992).

17
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133 Third, inserting a conpetition requirenment would
produce inconsistent results. For exanple, assumng that
immunity is not afforded because cheerleaders do not conpete
when cheering at a basketball ganme, would they then receive
immunity, perhaps the very next day, when conpeting against
other teanms at a cheerleading conpetition? Simlarly, wunder
Nof f ke' s anal ysis, when a hockey or football team practices but
is not in conpetition with another team there is no imunity,
but when that team plays a gane the players receive imunity.
Perhaps such inconsistent applications <could be why the
| egi sl ature specifically chose not to insert a conpetition
requirenment into this statute.

134 Accordingly, we conclude that cheerleaders are inmune
from negligence actions because they  participate in a
recreational activity that includes physical contact between
persons in a sport involving amateur teans. However, we
encourage the legislature to once again review this inportant
statute and consider our interpretation and application to the
facts of this case and how the statute may apply to such schoo
team sports as golf, swnmmng, or tennis.

B. Reckl essness

135 The second issue we nust address regarding Bakke's
l[itability is whether the circuit court erred when it concluded
as a matter of law that Bakke was not reckless. If he was
reckl ess, Bakke is not entitled to imunity under the terns of
the statute. Nof f ke argues that recklessness is a question of
fact the jury nust resolve, and she argues that in this case

18
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Bakke knew he was a spotter responsible for Noffke's safety,
Bakke heard others yelling at himto get behind Noffke, and he
failed to take the appropriate position. Bakke, on the other
hand, argues that his conduct, which consisted of "nere
i nadvert ence, | ack  of skillful ness or failure to take
precautions,” does not rise to the increased |evel of
reckl essness. W agree with the circuit court and concl ude that
the record does not support a claimthat Bakke was reckl ess.

136 "Reckl essness 'contenplates a conscious disregard of
an unreasonable and substantial risk of serious bodily harm to

anot her.'" Werdehoff v. Gen. Star Indem Co., 229 Ws. 2d 489,

507, 600 N.wW2d 214 (C. App. 1999) (citing Kellar v. Lloyd, 180

Ws. 2d 162, 184, 509 N W2d 87 (Ct. App. 1993)). The jury

instruction commttee provides:

A participant acts recklessly if (his) (her)
conduct is in reckless disregard of the safety of
anot her . It occurs where a participant engages in
conduct under circunstances in which (he) (she) knows
or a reasonable person under the sane circunstances
woul d know that the conduct creates a high risk of
physical harm to another and (he) (she) proceeds in
conscious disregard of or indifference to that risk
Conduct which creates a high risk of physical harmto
anot her is substantially greater than negligent
conduct . Mere inadvertence or lack of skill is not
reckl ess conduct .

Ws JI—€ivil 2020.

137 The circuit court concluded that a finder of fact
could not find any evidentiary support "that reflected anything
beyond a lack of skill, inadvertence or sinple negligence, that

this was not a conscious disregard for the safety of the
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plaintiff." W agree with the circuit court's conclusion.
Bakke went in front of the base instead of to the back, and when
people yelled at him to get to the back he froze and did not
nove fast enough. The record is sinply devoid of anything that
woul d indicate that Bakke consciously disregarded the risk of
serious bodily harm to Noffke. Therefore, we conclude that the
circuit court did not err when it concluded as a matter of |aw
t hat Bakke was not reckl ess.
C. Imunity of the school district

138 Next, we nust determ ne whether Ws. Stat. § 893.80(4)
provides the school district with immunity for the alleged
negligent acts of the cheerleading coach. Nof f ke asserts that
the cheerl eading coach's cloak of immunity is renoved by either
of the follow ng exceptions: (1) she violated a mnisterial duty
inposed by law, and (2) cheerleading involves a known and
conpel ling danger that gives rise to a mnisterial duty.

139 Noffke argues that the cheerleading coach violated a
m ni sterial duty because the coach, as Noffke asserts, did not
provide a spotter and mats as required by the spirit rules. I n
addition, Noffke argues that even if the coach did not violate a
mnisterial duty inposed by the spirit rules, the coach viol ated
a mnisterial duty that arose out of the known and conpelling
danger of allow ng cheerleaders to performa stunt for the first
time without safety precautions. The school district, on the
ot her hand, argues that no mnisterial duty was violated because
the school board did not officially adopt the spirit rules, the
spirit rules were not violated, and no known and conpelling
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danger exi sted. We conclude that the school district is immune
because no mnisterial duty inposed by law was violated and
there was no known and conpelling danger that gave rise to a
m ni sterial duty.

40 Wsconsin Stat. 8 893.80(4) provides:

No suit may be brought against any volunteer fire
conmpany or gani zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployees nor nmay any suit be
brought against such corporation, subdi vi sion or
agency or volunteer fire <conpany or against its
officers, officials, agents or enployees for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

41 This statute provides broad imunity from suit to
muni cipalities and their officers and enployees. Lodl .

Progressive N. Ins. Co., 2002 W 71, 920, 253 Ws. 2d 323, 646

N. W2d 314. It inmmunizes against liability for "legislative,
gquasi -l egislative, judicial, and quasi-judicial acts, which have
been collectively interpreted to include any act that involves
t he exercise of discretion and judgrment." 1d., 121.

42 However, no imunity against liability exists for
those acts associated with: (1) the performance of ministerial
duties inposed by law, (2) known and conpelling dangers that
give rise to mnisterial duties on the part of public officers
or enployees; (3) acts involving nedical discretion; and (4)
acts that are malicious, wllful, and intentional. Id., 9124.
Nof f ke argues that the first two exceptions apply to the case at

hand.
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1. Mnisterial duty inposed by |aw

143 The first exception arises out of a recognition that
di scretionary acts are immune whereas mnisterial acts are not
protected by immunity. Id., 925. "A mnisterial duty is one
that 'is absolute, certain and inperative, involving nerely the
performance of a specific task when the |aw inposes, prescribes
and defines the tinme, node and occasion for its performance with
such certainty t hat not hi ng remai ns for j udgnent or

di scretion."" Id., 925 (citing Lister v. Bd. of Regents, 72

Ws. 2d 282, 301, 240 N.W2d 610 (1976)).

44 For exanple, in Lodl, the plaintiff asserted that the
police officer had a mnisterial duty to manually control
traffic at an intersection where traffic lights were no | onger
wor ki ng. Lodl, 253 Ws. 2d 323, ¢916-8, 27. This court
concluded that the applicable statute and the police
departnent's policy did not confer a mnisterial duty on the
police officer to manually direct traffic. 1d., 1127-28. The
statute at issue did not direct the officer to perform manua
traffic control in any specific situation, and the policy only
described manual traffic control procedures if the officer
decided to manually control traffic. 1d. Neither the statute
nor the policy elimnated the officer's discretion as to when or
where to undertake manual traffic control. Id., 1128-31.

45 In the case at hand, the spirit rules do not elimnate
the cheerleading coach's discretion. Mor eover, the school
district did not officially adopt t he spirit rul es.
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Nonet hel ess, Noffke asserts that the spirit rules required the
cheerleading coach in this case to provide a spotter and mats.
We disagree with Noffke's interpretation. The spirit rules
| eave a coach's discretion intact; they do not inpose the type
of mnisterial duty that Noffke asserts because the spirit rules
lack the absolute, <certain, and inperative direction that
prescribes and defines the tinme, node, and occasion for the
action's performance with such certainty that nothing remains
for judgnent or discretion.

146 First, the portion of the spirit rules that governs
"Coaches' Responsibilities" specifically states: "The follow ng

gui del i nes have been devel oped and reviewed to serve as a useful

rem nder of basic procedures for coaching spirit squads.”
(Enphasi s added.) In addition, the relevant portions of the

"Coaches' Responsibilities" do not confer a mnisterial duty

upon the coach. Each relevant portion gives the coach
di scretion. For exanple, the "Coaches' Responsibilities"
provides, "[a]ll spirit activities should be held in a location

suitable for spirit activities with the use of mats, free of
obstructions, and away from excessive noise or distractions."
In addition, the "Coaches' Responsibilities" also provides that
"[ p] roper progression, spotting techniques and matting should be
used until stunts are mastered." Neither of these rules confers
an "absolute, certain and inperative" duty upon the coach.
Rat her, the tone is suggestive, which is evident fromthe use of

| anguage such as "should be" rather than the nmandatory word
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"shal | . " Moreover, each rule gives the coach discretion as to
when and where spotting or matting woul d be appropriate.

47 Second, the "Ceneral R sk Managenent" section also
fails to confer an "absolute, certain and inperative" duty.
Section four, article one of the spirit rules states that
"[s]potters are required until a stunt (nount, pyramd, toss,
tunbling skill) is mastered,” but article six states that "[a]
spotter is required for stunts in which the supporting arn(s) of
the base(s) is fully extended above the head . . . ." In this
case, the post-to-hands stunt does not even require a spotter
because the base's hands are not fully extended above the head.
In addition, while the cheerleaders in this case had not
performed this stunt together, the record reflects that they had
performed nore difficult stunts, Noffke thought it was a "nmedium
easy" stunt, both Noffke and Bakke thought they could do the
stunt, Bakke was a trained spotter, and the coach knew that "the
level of difficulty they were wused to was nuch higher."”
Therefore, the rules do not clearly mandate that a spotter was
necessary, and thus, no mnisterial duty inposed by |aw exists.

148 However, even if the spirit rules were interpreted as
mandating a spotter in this case, the cheerleading coach did
provi de a spotter—Bakke. The spirit rules define a spotter as
"a person who is in direct contact with the performng surface
and may help control the building of, or dismunting from a
stunt. This person(s) shall not provide the primary support,
meaning the stunt or pyramd would remain stable w thout the
spotter(s).” In this case, Bakke was on the ground, he assisted
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in the building of the post-to-hands, and the stunt could remain
stable w thout Bakke. Bakke was not the base, but rather, he
served as the spotter to the stunt even though that stunt did
not require a spotter.

149 Noffke argues that the rules inpose a mnisterial duty
upon the coach to nmake sure the spotter is in the right position
in order to be considered a spotter. However, we do not
interpret this provision as conferring an "absolute, certain and
i nperative" duty on the coach. Wile it is true that Bakke
shoul d have been standing in the back instead of the front, he
was there as a spotter. Only two persons are required for this
stunt, but the coach, as a safety precaution, required an extra
person to be present and serve as an extra spotter.

150 Noffke also argues that the cheerleading coach
violated a mnisterial duty by failing to provide natting as
required by the rules. We, however, disagree because any
matting provision in the rule gives the cheerleading coach
di scretion and thus does not confer a mnisterial duty. The
cooment to rule two, situation ruling 2.1.4, situation B
provi des that "[s]tunting should be performed only on
appropriate surfaces where there is adequate space and
[ighting." As stated above, the "Coaches' Responsibilities"
provides, "[a]ll spirit activities should be held in a location
suitable for spirit activities with the use of mats, free of
obstructions, and away from excessive noise or distractions."
We do not interpret these provisions to prescribe and define the
time, node, and occasion for matting with such certainty that
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nothing remains for judgnment or discretion. In fact, these
stunts would wultimately be performed wthout mats during a
basket bal | gane.

151 Accordingly, we conclude that the spirit rules provide
the cheerleading coach with a significant anount of discretion
The spirit rules provide discretion rather than conferring any

absolute, certain, inperative, and therefore mnisterial duty.

2. Mnisterial duty arising out of a known and conpelling
danger

152 Noffke also argues that cheerleading, under the facts
of this case, is a known and conpelling danger that gives rise
to a mnisterial duty. This exception to immunity arises out of
the theory that a known and conpelling danger my be so
dangerous that a public officer has a duty to act. Lodl, 253

Ws. 2d 323, 1133-34; Kierstyn v. Racine Unified Sch. D st., 228

Ws. 2d 81, 95-96, 596 N.W2d 417 (1999).

[A] public officer's duty is mnisterial where a
danger is known and of such quality that the public
officer's duty to act becones absolute, certain and
i nperative . . . . Stated otherw se, where a public
officer's duty is not generally prescribed and defi ned
by law in tine, node, and occasion, such that nothing
remains for judgment or discretion, circunstances may
give rise to such a certain duty where . . . the
nature of the danger is conpelling and known to the
officer and is of such force that the public officer
has no discretion not to act.

Lodl, 253 Ws. 2d 323, 134 (quotations and citations omtted).

153 This exception arose out of Cords v. Anderson, 80

Ws. 2d 525, 259 N.w2d 672 (1977). In Cords, the plaintiffs

fell into a steep, 90-feet-deep gorge while walking on a state
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park trail, which did not have any warning signs. Id. at 534-
35, 541-42. The plaintiffs sued the park manager for failing to
post warning signs even though he knew of the hazard. Thi s
court concluded that the known and conpelling danger gave rise
to a mnisterial duty requiring the manager to post warning
signs or advise his superiors of the hazardous condition. Id.
at 541-42. A mnisterial duty arose because the danger was so
clear and so absolute. 1d. at 542.

54 The court of appeals nost recently applied the known

and conpelling danger exception in Voss v. Elkhorn Area School

District, 2006 W App 234, 297 Ws. 2d 389, 724 N W2d 420. In
Voss, students were learning about the effects of alcohol by
wearing "fatal vision goggles.” Id., 2. \Wen the goggles are

worn, the situation is neant to replicate a .10 blood al cohol

concentration. | d. Whil e wearing the goggles, the teacher had
students perform exercises such as walking in a straight |ine
shooting a ball at a garbage can, and standing on one leg. Id.

13. Wiile participating in these exercises sone of the students
| ost their balance, slipped or stunbled. | d. In addition to
the above exercises, the teacher also arranged the classroom

desks into three rows and instructed students to wal k in between

the rows and recover a tennis ball thrown by the teacher. I d.,
14. During this particular exercise, sonme of the students
collided and slid on the floor. 1d., 16. Even after these

initial problens, the exercise continued and one of the students
tripped and hit her mouth on a desktop. I1d. As a result of her
injuries, the student |ost one tooth, fractured others, and
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ultimately had to have nultiple root canals and crown work done
on her teeth. Id., 117-9.

55 The court of appeals concluded that the known and
conpel I i ng danger exception applied and thus precluded imunity.
Id., 120. The court of appeals reasoned that despite the
obvi ous hazards and know edge of previous students falling, the
teacher continued the exercise and took no precautions to
mnimze or prevent injury. Id., 9109. Additionally, the court
of appeals reasoned that in Voss, the teacher had only one
reasonable choice to prevent or mnimze danger, which was to
stop the activity. Id., f120. The court of appeals contrasted

the teacher's choice with the scenario that the police officer

faced in Lodl. Recall that in Lodl, the police officer was
called out to an intersection where traffic lights were no
| onger wor ki ng. Lodl, 253 Ws. 2d 323, 96-8. This court
concl uded that "[wWhile the ~circunstances posed by the

uncontrolled intersection were certainly known and dangerous,
the situation nonetheless allowed for the exercise of the
officer's discretion as to the node of response.” 1d., 946. As
a result, the police officer did not have a mnisterial duty to
perform manual traffic control. Id. Rather, he could have
chosen to control traffic wth portable signs, flares, or
flashing squad lights. 1d., 147.

156 In the case at hand, the danger does not give rise to
a mnisterial duty because there is no known and conpelling
danger of such force that the tine, node, and occasion for

performance is evident with such certainty that nothing remains
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for the exercise of discretion. Nof f ke and Bakke were
performng a stunt that was less difficult than what they had
performed in the past. Bakke was a trained spotter. Noffke and
Bakke thought they could safely perform the stunt. Unlike in
Cords where the situation was so conpellingly dangerous and
known that the park manager had no choice but to put up a sign
or warn his superiors, the danger in the case at hand was not so
conpellingly dangerous as to renobve all discretion. Mor eover,

unlike in Voss where only one action could have been taken, the

cheerleading coach in this case had a wide range of acts that
coul d have been used to prevent injury. In fact, the coach did
exercise her discretion and provided a spotter in order to help
prevent injury.

157 Again, Noffke argues that the coach did not act
appropriately because she did not provide nmats even though Bakke
and Noffke had never before perfornmed the stunt together. This
assertion, however, sets forth a negligence argunent rather than
an argunent that the danger gave rise to a mnisterial duty.
The immnity defense assunes negligence. Lodl, 253 Ws. 2d 323,
117. Wil e arguably mats should be provided when cheerl eaders
are attenpting any stunt for the first time, this is not
relevant to our known and conpelling danger analysis. As
di scussed before, mats were not a requirenent. Here, the danger
was not so known and conpelling that the coach had no choice and

no discretion but to provide mats for the cheerl eaders.
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V. CONCLUSI ON

158 Accordingly, we conclude that (1) pursuant to Ws.
Stat. 8§ 895.525(4m (a), Bakke is imune from liability because
he was participating in a recreational activity that includes
physi cal contact between persons in a sport involving amateur
teanms; (2) the circuit court did not err when it concluded as a
matter of |aw that Bakke was not reckless; and (3) the school
district is imrune because no mnisterial duty was violated by
the cheerleading coach and there was no known and conpelling
danger that gave rise to a mnisterial duty.

By the Court.—Fhe decision of the court of appeals is

affirmed in part and reversed in part.
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159 SHI RLEY S. ABRAHAMSBON, C. J. (concurring). | concur
in the court's nandate but wite separately to set forth a
different analysis of the question whether cheerleading is a
"sport involving amateur teans"” for purposes of Ws. Stat.
§ 895.525(4m (a).

60 The nmjority opinion resolves this vexing issue of
statutory interpretation in one short paragraph, relying on

dictionary definitions of the key statutory words "sport" and

"teams."?! Dictionaries may aid the court in determning the
meani ng of statutory words. But they do not in the present
case. Dictionaries usually furnish nore than one neaning to a

word, and a court has to be careful not to select a friendly
definition it likes fromthe many offered wi thout explaining its
choi ce. Thus resort to a dictionary can be, as Justice Scalia
has witten of the use of legislative history, "the equivalent
of entering a crowded cocktail party and |ooking over the heads
of the guests for one's friends."?

61 The dictionary definitions of "sport" and "teans" do

not denonstrate whether cheerleading is a sport involving
amat eur teans" for purposes of Ws. Stat. 8§ 895.525(4m. The
dictionaries suggest that the words "sport” and "teant each
connote an el enent of conpetition that nmay or nmay not be present
in cheerleading. "Sport" is defined as "[a]n activity involving

physi cal exertion and skill that is governed by a set of rules

! See mpjority op., Y17.

2 Conroy v. Aniskoff, 507 U S. 511, 519 (1993) (Scalia, J.,
concurring).




No. 2006AP1886. ssa

or custons and often undertaken conpetitively"?

or as "a gane or
contest esp. when involving individual skill or physical prowess
on which nmoney is staked."* "Tean! is defined as "[a] group on

the same side, as in a game,"®

or as "a nunber of persons
selected to contend on one side in a match (as in cricket,
football, rowing, or a debate)."® These definitions plainly
suggest that team sports involve conpetition

62 Connoting conpetition, the definitions of "sport" and
"team' yield equivocal results when applied to an activity such
as cheerl eadi ng. Al t hough organi zed cheerl eading conpetitions

do exist,’ cheerleaders traditionally have not participated in

organi zed conpetition and now do so only sonetinmes. |Indeed, the

® Anerican Heritage Dictionary of the English Language 1742
(3d ed. 1992) [hereinafter American Heritage].

* Webster's Third New International Dictionary 2206 (1961)
[ hereinafter Webster's].

® Anerican Heritage, supra note 3, at 1842. Aner i can
Heritage denotes this particular definition of "teanl as
applicable in the context of "Sports & Ganes." Id. This
sports-specific definition of "team 1is the nobst relevant

definition for purposes of Ws. Stat. § 895.525(4m, which
refers specifically to sports teans and not to teans generally.

| nexplicably, the wmjority opinion skips over Anmerican
Heritage's sports-specific definition of "teanml in favor of an
alternative definition that obviously is meant to apply in
broader contexts: "a group organized to work together: a team of
engineers.” 1d. (italics in original). See also mmjority op.

117 (quoting this definition in part).

® Webster's, supra note 4, at 2346

" See World Cheerleading Association, 2007-2008 WCA Nati onal
Chanpi ons, at http://ww. cheerwca. con’ 2007- chanpi ons-resul ts. ht m
(last visited Jan. 20, 2009).
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cheerl eading squad at issue in the present case apparently did
not participate in any organized cheerleading conpetitions.?

Consequently, it is wunclear whether cheerleading is "often

n9 w10

undertaken conpetitively or constitutes "a gane or contest.

Nor is it clear whether a cheerleading squad may be considered

nll

“"[a] group on the sane side, as in a gane, or "a nunber of

persons selected to contend on one side in a match."??

63 This court ordinarily gives statutory |anguage "its

‘common, ordinary, and accepted neaning.'"?®®

The dictionary
definitions of "sport” and "teant do not denonstrate whether it
is the common, ordinary, and accepted practice to regard
cheerl eading as a "sport involving amateur teans.” At best, the
dictionaries denonstrate only that the statutory words "sport"

and "teant can be wused in reference to cheerleading and

8 See mmjority op., 93 (stating only that Noffke was a
varsity basketball cheerleader; not nentioning any sort of
organi zed cheerl eadi ng conpetitions).

® Anerican Heritage, supra note 3, at 1742.

10 webster's, supra note 4, at 2206.

1 American Heritage, supra note 3, at 1842.

Al t hough a cheerl eadi ng squad obviously represents "a group

on the sane side,"” it is uncertain whether a cheerl eading squad
is "in a gane" any nore than the fans are. The squad in the
present case cheers at high school basketball ganes. It could

reasonably be stated that these basketball games involve only
two teans (the ones that play basketball), not four teans as the
def endants m ght appear to argue.

12 webster's, supra note 4, at 2346.

13 Mpjority op., 710 (quoting State ex rel. Kalal v. Circuit
Court for Dane County, 2004 W 58, 4945, 271 Ws. 2d 633, 681
N. W2d 110.
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cheerl eading squads, not that it is the common, ordinary, and
accepted practice to use these words in such a manner. As
Justice Scalia has witten, a court nust not overlook "the

di stinction between how a word can be used and how it ordinarily

is used" when interpreting statutory text.'

64 1t is hardly surprising that the dictionaries do not
definitively determ ne whether cheerleading constitutes a "sport
involving amateur teans." Whet her cheerleading should be
considered a team sport has been a nmatter of public debate.
Just this |ast Septenber, a Washington Post article stated that
"cheerleading is not officially considered a sport at nost high
school s and universities" and that "cheerleading in npost states
is not considered a sport; it's an "activity' such as chess club

and debating."'® It

would be very odd if the high schools,
universities, and states that do not consider cheerleading a
sport could discover the error of their ways sinply by

consulting a dictionary.

65 As | see this case, the statute's phrase "a sport
involving amateur teans” nmust be interpreted in light of the
| egislature's express purpose of "decreas[ing] uncertainty

regarding the legal responsibility for deaths or injuries that

result from participation in recreational activities and thereby

Y Smith v. United States, 508 U.S. 223, 242 (1993) (Scali a,
J., dissenting) (enphasis in original).

15 Rooting for Safety, Washington Post, Sept. 9, 2008, at
HEO1.
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to help assure the continued availability in this state of
enterprises that offer recreational activities to the public."?®
166 The application of Ws. Stat. § 895.525(4m would be
fraught with uncertainty if conpetition were taken to be the
essence of a "sport involving amateur teans" under the statute.

As the mmjority opinion points out,?

a cheerl eading squad my
cheer at a basketball gane one day but then conpete in an
organi zed cheerl eadi ng contest the next. The statute's purpose
of decreasing wuncertainty would not be furthered if the
statutory phrase "sport involving amateur teans" inposed a
requi renent of conpetition on cheerleading limting the scope of

Ws. Stat. § 895.525(4n).

1 Ws. Stat. § 895.525(1).

See also Racine Harley-Davidson, Inc. v. State Div. of
Hearings & Appeals, 2006 W 86, 92, 292 Ws. 2d 549, 717
N.W2d 184 (2006) (construing the statute's terns to be
consistent with its express purpose); State v. Hayes, 2004 W
80, 139, 273 Ws. 2d 1, 681 N W2d 203 (2004) ("We therefore
turn to an analysis of the purpose[] . . . of the statute to
determne the interpretation that gives the statute its intended
effect.").

7 Mpjority op., 33.
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167 Accordingly, because cheerleading can be construed as
"a sport involving amateur teans"” and such construction furthers

t he purpose of Ws. Stat. 8§ 895.525, | conclude that Ws. Stat.

§ 895.525(4m (a) covers high school cheerleaders. For the
reasons set forth, I wite separately.
168 | am authorized to state that Justice ANN WALSH

BRADLEY j oins this opinion.
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