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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANNETTE KI NGSLAND ZI EGLER,  J.   Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on1 t hat  af f i r med i n par t  and 

r ever sed i n par t  t he deci s i on of  t he La Cr osse Count y Ci r cui t  

Cour t ,  Dal e T.  Pasel l ,  Judge.   The ci r cui t  cour t  gr ant ed summar y 

j udgment  i n f avor  of  t he def endant s and t hus gr ant ed i mmuni t y t o 

bot h Kevi n Bakke ( her ei naf t er  " Bakke" )  and t he " school  

di st r i ct , "  whi ch i ncl udes Hol men Hi gh School ,  t he Hol men Ar ea 

School  Di st r i ct ,  and Wausau Under wr i t er s I nsur ance Company.   

When Br i t t any Nof f ke ( her ei naf t er  " Nof f ke" )  appeal ed,  t he cour t  

of  appeal s af f i r med i n par t  and r ever sed i n par t  t he c i r cui t  

cour t ' s  deci s i on t o gr ant  summar y j udgment .   The cour t  of  

appeal s concl uded t hat  whi l e t he school  di st r i ct  was i mmune f r om 

l i abi l i t y ,  Bakke was not  ent i t l ed t o such i mmuni t y.   Bot h Bakke 

and Nof f ke pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed.   

We agr ee wi t h t he c i r cui t  cour t ' s  deci s i on and t her ef or e af f i r m 

i n par t  and r ever se i n par t  t he cour t  of  appeal s '  deci s i on.  

¶2 Thi s case pr esent s t he f ol l owi ng t hr ee i ssues:   Fi r st ,  

i s  Bakke i mmune f r om a negl i gence sui t  ar i s i ng out  of  an 

i nci dent  t hat  occur r ed whi l e he was par t i c i pat i ng as a 

cheer l eader  at  Hol men Hi gh School ?  We concl ude t hat ,  pur suant  

                                                 
1 Nof f ke v.  Bakke,  2008 WI  App 38,  308 Wi s.  2d 410,  748 

N. W. 2d 195.   
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t o Wi s.  St at .  § 895. 525( 4m) ( a)  ( 2005- 06) , 2 Bakke i s i mmune f r om 

l i abi l i t y  because he was par t i c i pat i ng i n a r ecr eat i onal  

act i v i t y t hat  i ncl udes physi cal  cont act  bet ween per sons i n a 

spor t  i nvol v i ng amat eur  t eams.   Second,  di d t he c i r cui t  cour t  

er r  when i t  concl uded as a mat t er  of  l aw t hat  Bakke was not  

r eckl ess?  We concl ude t hat  t he c i r cui t  cour t  di d not  er r  when 

i t  concl uded as a mat t er  of  l aw t hat  Bakke was not  r eckl ess.   

Thi r d,  we must  det er mi ne whet her  Wi s.  St at .  § 893. 80( 4)  pr ovi des 

t he school  di st r i ct  wi t h i mmuni t y f or  t he al l eged negl i gent  act s 

of  t he cheer l eadi ng coach.   We concl ude t hat  t he school  di st r i ct  

i s  i mmune because no mi ni st er i al  dut y was vi ol at ed by t he 

cheer l eadi ng coach and t her e was no known and compel l i ng danger  

t hat  gave r i se t o a mi ni st er i al  dut y.  

I .  FACTS 

¶3 The f act s ar e not  di sput ed by ei t her  par t y.   Nof f ke 

was a var si t y basket bal l  cheer l eader .   On December  17,  2004,  i n 

t he " Commons"  of  Hol men Hi gh School ,  Nof f ke f el l  whi l e 

pr act i c i ng a cheer l eadi ng st unt  bef or e a basket bal l  game.   The 

st unt  was per f or med wi t hout  any mat s.   Tr agi cal l y,  Nof f ke f el l  

backwar d,  her  head st r uck t he t i l e f l oor ,  and she was i nj ur ed.    

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.   The t ext  of  
bot h Wi s.  St at .  §§ 895. 525( 4m) ( a)  and 893. 80( 4)  can be f ound i n 
¶¶14 and 40,  r espect i vel y.  
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¶4 Thr ee cheer l eader s wer e i nvol ved i n t hi s " post - t o-

hands"  st unt .   These par t i c i pant s had not  pr ev i ousl y per f or med 

t hi s st unt  t oget her .   Nof f ke was t he " f l yer , "  i . e. ,  t he per son 

who st ands on t he shoul der s of  t he " base. "   The base i s not  

i nvol ved i n t hi s l i t i gat i on.   Bakke was t he " post . "   

¶5 By way of  backgr ound,  t he post  hel ps t he f l yer  get  

i nt o posi t i on on t he base and i ni t i al l y  suppor t s most  of  t he 

f l yer ' s wei ght  unt i l  her  f eet  ar e secur ed on t he base' s 

shoul der s.   The post  may al so ser ve as t he spot t er  af t er  t he 

f l yer  i s on t he base.   Once Nof f ke was on t he base and Bakke l et  

go of  her ,  Bakke was t o go behi nd t he base,  but  i n t hi s case,  

Bakke moved t o t he f r ont .   As a r esul t ,  when Nof f ke f el l  

backwar d,  no one was t her e t o pr event  her  i nj ur y.   I n addi t i on,  

her  cheer l eadi ng coach,  a Hol men Mi ddl e School  t eacher ,  was 

appr oxi mat el y t en f eet  away super vi s i ng anot her  gr oup of  

cheer l eader s and t hus was unabl e t o pr event  Nof f ke' s f al l .    

I I .  PROCEDURAL HI STORY 

¶6 Nof f ke br ought  sui t  agai nst  Bakke f or  negl i gent l y 

f ai l i ng t o pr oper l y spot  Nof f ke,  and she al so sued t he school  

di st r i ct  al l egi ng t hat  t he school ' s cheer l eadi ng coach was 

negl i gent  by f ai l i ng t o pr ovi de a second spot t er  and f ai l i ng t o 

r equi r e t he use of  mat s.  

¶7 Bakke moved f or  summar y j udgment  asser t i ng t hat  he was 

i mmune f r om l i abi l i t y  by v i r t ue of  Wi s.  St at .  § 895. 525( 4m) ( a) .   
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The school  di st r i ct  moved f or  summar y j udgment  asser t i ng t hat  i t  

was i mmune f r om l i abi l i t y  by v i r t ue of  Wi s.  St at .  § 893. 80( 4) .   

The ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  Bakke and 

t he school  di st r i ct ,  and t hus,  bot h wer e pr ovi ded i mmuni t y.  

¶8 The cour t  of  appeal s af f i r med i n par t  and r ever sed i n 

par t  t he c i r cui t  cour t ' s  deci s i on.   I t  concl uded t hat  Bakke was 

not  ent i t l ed t o i mmuni t y because cheer l eadi ng does not  i nvol ve 

t he t ype of  physi cal  cont act  t hat  t he l egi s l at ur e sought  t o 

i mmuni ze f r om negl i gence l awsui t s.   The cour t  of  appeal s,  

however ,  af f i r med t he ci r cui t  cour t ' s  deci s i on t o gr ant  t he 

school  di st r i ct  i mmuni t y.  

I I I .  STANDARD OF REVI EW 

¶9 Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.  

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 

816 ( 1987) .   Thi s cour t  appl i es t he same st andar ds as t he 

c i r cui t  cour t .  Ver dol j ak v.  Mosi nee Paper  Cor p. ,  200 

Wi s.  2d 624,  630,  547 N. W. 2d 602 ( 1996) .   St at ut or y 

i nt er pr et at i on i s a quest i on of  l aw t hat  t hi s cour t  r evi ews 

de novo whi l e benef i t i ng f r om t he l ower  cour t s '  anal yses.   Megal  

Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶8,  286 Wi s.  2d 105,  705 

N. W. 2d 645.  
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I V.  ANALYSI S 

¶10 Thi s case r equi r es us t o i nt er pr et  Wi s.  St at .  

§§ 895. 525( 4m) ( a)  and 893. 80( 4) .   " [ T] he pur pose of  st at ut or y 

i nt er pr et at i on i s t o det er mi ne what  t he st at ut e means so t hat  i t  

may be gi ven i t s  f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  

271 Wi s.  2d 633,  681 N. W. 2d 110.  Thi s cour t  begi ns st at ut or y 

i nt er pr et at i on wi t h t he l anguage of  a st at ut e.   I d. ,  ¶45.   I f  

t he meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y  st op t he 

i nqui r y and gi ve t he l anguage i t s " common,  or di nar y,  and 

accept ed meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned 

wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  speci al  

def i ni t i onal  meani ng. "   I d.   A di ct i onar y may be ut i l i zed t o 

gui de t he common,  or di nar y meani ng of  wor ds.   I d. ,  ¶53;  St at e v.  

Sampl e,  215 Wi s.  2d 487,  499- 500,  573 N. W. 2d 187 ( 1998) .    

¶11 The cont ext  and st r uct ur e of  a st at ut e ar e al so 

i mpor t ant  t o t he meani ng of  a st at ut e.   Kal al ,  271 Wi s.  2d 633,  

¶46.   " Ther ef or e,  st at ut or y l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a 

whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d.   The " [ s] t at ut or y l anguage i s r ead 

wher e possi bl e t o gi ve r easonabl e ef f ect  t o ever y wor d,  i n or der  
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t o avoi d sur pl usage. "   I d.   " A st at ut e' s pur pose or  scope may be 

r eadi l y appar ent  f r om i t s pl ai n l anguage or  i t s r el at i onshi p t o 

sur r oundi ng or  c l osel y- r el at ed st at ut es——t hat  i s,  f r om i t s 

cont ext  or  t he st r uct ur e of  t he st at ut e as a coher ent  whol e. "   

I d. ,  ¶49.  

¶12 " ' I f  t hi s pr ocess of  anal ysi s y i el ds a pl ai n,  c l ear  

st at ut or y meani ng,  t hen t her e i s no ambi gui t y,  and t he st at ut e 

i s appl i ed accor di ng t o t hi s ascer t ai nment  of  i t s  meani ng. ' "   

I d. ,  ¶46 ( c i t at i on omi t t ed) .   I f  st at ut or y l anguage i s  

unambi guous,  we do not  need t o consul t  ext r i nsi c sour ces of  

i nt er pr et at i on.   I d.   " ' St at ut or y i nt er pr et at i on i nvol ves t he 

ascer t ai nment  of  meani ng,  not  a sear ch f or  ambi gui t y. ' "   I d. ,  

¶47 ( c i t at i on omi t t ed) .   " [ A]  st at ut e i s ambi guous i f  i t  i s  

capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med per sons 

i n t wo or  mor e senses. "   I d.   The t est  f or  ambi gui t y keeps t he 

f ocus on t he t ext  of  t he st at ut e,  and as a r esul t ,  a 

di sagr eement  about  t he st at ut or y meani ng i s not  enough t o r ender  

a st at ut e ambi guous.   I d.   The t est  i nqui r es whet her  " ' wel l -

i nf or med per sons shoul d have become conf used, ' "  i . e. ,  does t he 

l anguage r easonabl y gi ve r i se t o di f f er ent  meani ngs.   I d.  

( c i t at i on omi t t ed) .   

A.  Bakke' s i mmuni t y f r om negl i gence  

¶13 Whet her  Bakke i s  i mmune f r om l i abi l i t y  i n t he case at  

hand i nvol ves t he i nt er pr et at i on of  Wi s.  St at .  § 895. 525( 4m) ( a)  
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as t hat  st at ut e r el at es t o t he al l egat i ons of  Bakke' s 

negl i gence.   We f i r st  addr ess t he l anguage of  t he st at ut e i n 

or der  t o det er mi ne i f  Bakke i s  qual i f i ed t o r ecei ve i mmuni t y 

f r om a negl i gence sui t  ar i s i ng out  of  an i nci dent  t hat  occur r ed 

whi l e he was par t i c i pat i ng as a cheer l eader  at  Hol men Hi gh 

School .   Nof f ke ar gues t hat  Wi s.  St at .  § 895. 525( 4m) ( a)  pr ovi des 

i mmuni t y onl y t o t hose per sons who ar e compet i ng i n a cont act  

spor t .   As a r esul t ,  she asser t s t hat  cheer l eadi ng i s nei t her  

compet i t i ve nor  a cont act  spor t ,  and t hus,  Nof f ke ar gues t hat  

Bakke i s not  ent i t l ed t o i mmuni t y.   Bakke ar gues t hat  t he pl ai n 

l anguage of  t he st at ut e r ender s hi m i mmune f r om negl i gence 

because cheer l eadi ng i nvol ves physi cal  cont act  bet ween per sons.   

We agr ee wi t h Bakke and concl ude t hat  pur suant  t o Wi s.  St at .  

§ 895. 525( 4m) ( a) ,  Bakke i s i mmune f r om l i abi l i t y  because of  t he 

st at ut e' s pl ai n l anguage.   Bakke was par t i c i pat i ng i n a 

" r ecr eat i onal  act i v i t y"  t hat  i ncl udes " physi cal  cont act  bet ween 

per sons i n a spor t  i nvol v i ng amat eur  t eams[ . ] "  

¶14 Wi sconsi n St at .  § 895. 525( 4m) ( a)  pr ovi des i mmuni t y 
f r om negl i gence act i ons f or  par t i c i pant s i n a r ecr eat i onal  
act i v i t y t hat  i nvol ves physi cal  cont act  bet ween per sons i n a 
spor t  i nvol v i ng amat eur  t eams.   Subsect i on ( 4m) ( a) ,  Li abi l i t y  of  
Cont act  Spor t s Par t i c i pant s,  pr ovi des:  

A par t i c i pant  i n a r ecr eat i onal  act i v i t y t hat  
i ncl udes physi cal  cont act  bet ween per sons i n a spor t  
i nvol v i ng amat eur  t eams,  i ncl udi ng t eams i n 
r ecr eat i onal ,  muni ci pal ,  hi gh school  and col l ege 
l eagues,  may be l i abl e f or  an i nj ur y i nf l i c t ed on 
anot her  par t i c i pant  dur i ng and as par t  of  t hat  spor t  
i n a t or t  act i on onl y i f  t he par t i c i pant  who caused 
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t he i nj ur y act ed r eckl essl y or  wi t h i nt ent  t o cause 
i nj ur y.  

¶15 For  t hose r ecr eat i onal  act i v i t i es t hat  do not  i nvol ve 

physi cal  cont act ,  no i mmuni t y f r om negl i gence act i ons exi st s 

under  t he st at ut e.   See Wi s.  St at .  § 895. 525( 4) .   A r ecr eat i onal  

act i v i t y i s def i ned as:  

I n t hi s sect i on,  " r ecr eat i onal  act i v i t y"  means any 
act i v i t y under t aken f or  t he pur pose of  exer ci se,  
r el axat i on or  pl easur e,  i ncl udi ng pr act i ce or  
i nst r uct i on i n any such act i v i t y.  " Recr eat i onal  
act i v i t y"  i ncl udes hunt i ng,  f i shi ng,  t r appi ng,  
campi ng,  bowl i ng,  bi l l i ar ds,  pi cni cki ng,  expl or i ng 
caves,  nat ur e st udy,  danci ng,  bi cycl i ng,  hor seback 
r i di ng,  hor seshoe- pi t chi ng,  bi r d- wat chi ng,  
mot or cycl i ng,  oper at i ng an al l - t er r ai n vehi c l e,  
bal l ooni ng,  cur l i ng,  t hr owi ng dar t s,  hang gl i di ng,  
hi k i ng,  t oboggani ng,  s l eddi ng,  s l ei gh r i di ng,  
snowmobi l i ng,  ski i ng,  skat i ng,  par t i c i pat i on i n wat er  
spor t s,  wei ght  and f i t ness t r ai ni ng,  s i ght - seei ng,  
r ock- cl i mbi ng,  cut t i ng or  r emovi ng wood,  c l i mbi ng 
obser vat i on t ower s,  ani mal  t r ai ni ng,  har vest i ng t he 
pr oduct s of  nat ur e,  spor t  shoot i ng and any ot her  
spor t ,  game or  educat i onal  act i v i t y.  

Wi s.  St at .  § 895. 525( 2) .   

¶16 Ther ef or e,  t o obt ai n t he benef i t  of  i mmuni t y,  a 

def endant  must  be ( 1)  par t i c i pat i ng i n a r ecr eat i onal  act i v i t y;  

( 2)  t hat  r ecr eat i onal  act i v i t y must  i ncl ude physi cal  cont act  

bet ween per sons;  ( 3)  t he per sons must  be par t i c i pat i ng i n a 

spor t ;  and ( 4)  t he spor t  must  i nvol ve amat eur  t eams.   I n t hi s 

case,  t her e i s no di sput e t hat  cheer l eadi ng i s a r ecr eat i onal  

act i v i t y.   Nof f ke asser t s t hat  " Bakke' s r el i ance on t hi s st at ut e 

i s mi spl aced because he and Nof f ke wer e not  engaged i n a cont act  

spor t  i nvol v i ng compet i t i ve t eams. "  ( Emphasi s added. )   We 
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addr ess Nof f ke' s  t wo ar gument s r egar di ng cont act  spor t s and 

compet i t i on i n ¶¶24- 34.    

¶17 However ,  we not e her e t hat  cheer l eadi ng,  as di scussed 

i n ¶32,  i s a spor t  because a spor t  i s  " [ a] n act i v i t y i nvol v i ng 

physi cal  exer t i on and ski l l  t hat  i s  gover ned by a set  of  r ul es 

or  cust oms; " 3 and cheer l eader s ar e on amat eur  t eams because a 

t eam i s " [ a]  gr oup or gani zed t o wor k t oget her " 4 and cheer l eader s,  

as pr ovi ded i n t he spi r i t  r ul es,  ar e a gr oup dedi cat ed t o 

l eadi ng f an par t i c i pat i on and t aki ng par t  i n compet i t i ons.    

¶18 Accor di ngl y,  t he cent r al  quest i on t o be answer ed i n 

t hi s case i s whet her  cheer l eadi ng i nvol ves " physi cal  cont act  

bet ween per sons. "   Whi l e i t  i s  undeni abl e t hat  cheer l eader s 

t ouch one anot her ,  i . e. ,  t hey have physi cal  cont act  wi t h one 

anot her  dur i ng t he cour se of  t hei r  act i v i t y,  we ut i l i ze a 

di ct i onar y t o gui de our  i nt er pr et at i on and ensur e t hat  we have 

accur at el y def i ned t he common,  or di nar y phr ase at  i ssue:  

" physi cal  cont act . "   See Swat ek v.  Count y of  Dane,  192 Wi s.  2d 

47,  61,  531 N. W. 2d 45 ( 1995)  ( st at i ng t hat  t hi s cour t  may 

consul t  a di ct i onar y f or  t he common meani ng of  a wor d) .   

Rel i ance on a di ct i onar y,  however ,  does not  r ender  a wor d or  

phr ase ambi guous.   Sampl e,  215 Wi s.  2d at  499- 500.  

                                                 
3 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 

1742 ( 3d ed.  1992) .   Whi l e t hi s  def i ni t i on st at es t hat  a spor t  
i s  " of t en under t aken compet i t i vel y, "  t he def i ni t i on does not  
r equi r e compet i t i on.  

4 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 
1842 ( 3d ed.  1992) .    
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¶19 The Amer i can Her i t age Di ct i onar y i s f r equent l y r el i ed 

upon by cour t s.   I d.  at  500.   I t  def i nes " cont act "  as f ol l ows:  

" 1. a.  A comi ng t oget her  or  t ouchi ng,  as of  obj ect s or  sur f aces.  

b.  The st at e or  condi t i on of  t ouchi ng or  of  i mmedi at e 

pr oxi mi t y[ . ] "   The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 406 ( 3d ed.  1992) .   The same di ct i onar y def i nes 

" physi cal "  as f ol l ows:  " 1. a.  Of  or  r el at i ng t o t he body as 

di st i ngui shed f r om t he mi nd or  spi r i t  .  .  .  b.  I nvol v i ng or  

char act er i zed by v i gor ous bodi l y act i v i t y:  a physi cal  dance 

per f or mance. "   I d.  at  1366 ( i t al i cs omi t t ed) .    

¶20 As evi dent  f r om t he r ecor d,  cheer l eadi ng i nvol ves a 

s i gni f i cant  amount  of  physi cal  cont act  bet ween t he cheer l eader s 

t hat  at  t i mes r esul t s i n a f or cef ul  i nt er act i on bet ween t he 

par t i c i pant s.   The r ecor d cont ai ns t he 2004- 05 spi r i t  r ul es of  

t he Nat i onal  Feder at i on of  St at e Hi gh School  Associ at i ons.   

Pages 37 t hr ough 62 cont ai n pi ct ur es i l l ust r at i ng t he spi r i t  

r ul es t hat  gover n t he var i ous st unt s.   Ever y pi ct ur e but  one 

shows at  l east  t wo cheer l eader s i n cont act  wi t h one anot her .    

¶21 The t ext  of  t he spi r i t  r ul es al so suppor t s t he 

det er mi nat i on t hat  cheer l eadi ng i nvol ves a s i gni f i cant  amount  of  

cont act  bet ween cheer l eader s.   For  exampl e,  r ul e one,  sect i on 

seven of  t he def i ni t i on sect i on descr i bes a " pendul um. "   A 

pendul um i s " [ a]  st unt  i n whi ch t he t op per son i n a st r ai ght  

body posi t i on f al l s  f or war d and/ or  backwar d away f r om t he 

base( s)  t o a hor i zont al  posi t i on t o cat cher s whi l e mai nt ai ni ng 
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const ant  hands- t o- f eet / l egs cont act  wi t h t he base( s) . " 5  I n t he 

" Gener al  Ri sk Management "  sect i on of  t he spi r i t  r ul es,  r ul e t wo,  

sect i on s i x,  ar t i c l e seven pr ovi des t hat  " [ d] i smount s f r om 

mul t i - base st unt s t o a cr adl e must  be cr adl ed by at  l east  t wo 

cat cher s and an addi t i onal  head and shoul der s cat cher / spot t er . " 6 

¶22 I n addi t i on t o t he physi cal  cont act  di scussed above,  

some of  t he st unt s per f or med by t he cheer l eader s pr oduce a 

f or cef ul  i nt er act i on bet ween t he par t i c i pant s.   For  exampl e,  

r ul e t wo,  sect i on 2. 12. 3,  " Tosses, "  pr ovi des f our  s i t uat i ons 

wher e one cheer l eader  i s t ossed up i nt o t he ai r  and t hen caught  

by t hose same cheer l eader s who or i gi nal l y t ossed t he 

cheer l eader .   An i l l ust r at i on of  anot her  t oss,  t he " Basket  Toss 

t o Or i gi nal  Bases Wi t h Spot t er "  i s  pr ovi ded on page 57.   Thi s 

i l l ust r at i on r eveal s t hat  mul t i pl e cheer l eader s t oss anot her  

cheer l eader  hi gh up i nt o t he ai r ——at  l east  a f ul l  body l engt h 

above t he cat cher s '  heads——and t hen cat ch t he cheer l eader  on t he 

way down.  

¶23 Accor di ngl y,  cheer l eadi ng i nvol ves a s i gni f i cant  

amount  of  cont act  among t he par t i c i pant s t hat  at  t i mes can 

                                                 
5 Physi cal  cont act  bet ween cheer l eader s i s al so evi dent  f r om 

ot her  par t s of  t he def i ni t i on sect i on:  sect i on t hr ee ent i t l ed 
" Di smount s, "  sect i on f i ve ent i t l ed " Ext ended St unt s, "  sect i on 
ni ne ent i t l ed " Pyr ami d ( Mount ) , "  sect i on el even ent i t l ed 
" Suspended St unt s, "  and sect i on t wel ve ent i t l ed " Pop- Sweep-
Toss. "  

6 Physi cal  cont act  bet ween cheer l eader s i s al so evi dent  f r om 
ot her  par t s of  t he " Gener al  Ri sk Management "  sect i on:  sect i on 
ei ght  ent i t l ed " Pendul ums/ Fl at backs, "  sect i on ni ne ent i t l ed 
" Pyr ami ds/ Mount s, "  sect i on el even ent i t l ed " Suspended Spl i t s, "  
and sect i on t wel ve ent i t l ed " Tosses. "  
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pr oduce a f or cef ul  i nt er act i on bet ween t he cheer l eader s when one 

per son i s t ossed hi gh i nt o t he ai r  and t hen caught  by t hose same 

t osser s.   As a r esul t ,  we concl ude t hat  cheer l eader s ar e i mmune 

f r om negl i gence act i ons because t hey par t i c i pat e i n a 

r ecr eat i onal  act i v i t y t hat  i ncl udes physi cal  cont act  bet ween 

per sons i n a spor t  i nvol v i ng amat eur  t eams.  

1.  Nof f ke' s ar gument  r egar di ng physi cal  cont act  

¶24 Nof f ke ar gues t hat  cheer l eadi ng does not  gi ve r i se t o 

t he t ype of  physi cal  cont act  cont empl at ed by t he l egi s l at ur e.   

Speci f i cal l y,  Nof f ke asser t s t hat  t he t ype of  physi cal  cont act  

cont empl at ed by t he l egi s l at ur e must  be mor e t han t he i nci dent al  

cont act  t hat  t akes pl ace i n cheer l eadi ng.   Nof f ke r el i es on t he 

t i t l e of  subsect i on ( 4m)  f or  her  ar gument ,  whi ch pr ovi des:  

" Li abi l i t y  of  cont act  spor t s par t i c i pant s. "   The cour t  of  

appeal s accept ed Nof f ke' s ar gument  and f ur t her  r el i ed on t he 

di ct i onar y def i ni t i on of  " cont act  spor t . "   I t  det er mi ned t hat  

" ' cont act  spor t '  i s  nor mal l y used t o descr i be spor t s i n whi ch 

opposi ng pl ayer s make aggr essi ve and somet i mes i nj ur y causi ng 

cont act ,  such as f oot bal l  and hockey. "   Nof f ke v .  Bakke,  2008 WI  

App 38,  ¶16,  308 Wi s.  2d 410,  748 N. W. 2d 195 ( r el y i ng on 

Webst er ' s New Col l ege Di ct i onar y f or  a def i ni t i on of  " cont act  

spor t " ) .   However ,  i nt er pr et i ng t he st at ut e i n t hi s manner  i s 

not  per suasi ve f or  t hr ee r easons.  

¶25 Fi r st ,  r el i ance on t he t i t l e f or  t hi s i nt er pr et at i on 

i s pr obl emat i c.   The " t i t l es t o subchapt er s,  sect i ons,  

subsect i ons,  par agr aphs and subdi v i s i ons of  t he st at ut es and 

hi st or y not es ar e not  par t  of  t he st at ut es. "   Wi s.  St at .  
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§ 990. 001( 6) .   I n addi t i on,  a t i t l e may not  be used t o al t er  t he 

meani ng of  a st at ut e or  cr eat e an ambi gui t y wher e no ambi gui t y 

exi st ed.   Est at e of  Rei chenber ger  v.  Bi nder ,  272 Wi s.  176,  179,  

74 N. W. 2d 740 ( 1956) .   Ther ef or e,  r el i ance on t he t i t l e i s not  

per suasi ve.  

¶26 Fur t her mor e,  even i f  we l ooked t o t he t i t l e,  i t  does 

not  pr ovi de cl ear  gui dance.   The di ct i onar y uses f oot bal l ,  

hockey,  and boxi ng as exampl es of  cont act  spor t s.   See The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 406 ( 3d ed.  

1992) .   However ,  subsect i on ( 4m) ——as bot h par t i es and t he cour t  

of  appeal s have asser t ed——was passed i n r esponse t o Lest i na v.  

West  Bend Mut ual  I nsur ance Co. ,  176 Wi s.  2d 901,  501 N. W. 2d 28 

( 1993) .   I n Lest i na,  t hi s cour t  concl uded t hat  negl i gence was 

t he appr opr i at e st andar d of  car e t o gover n t he conduct  of  soccer  

mat ch par t i c i pant s.   I d.  at  903.   We doubt  t he l egi s l at ur e 

passed a st at ut e i n t he wake of  Lest i na and t hen onl y pr ot ect ed 

aggr essi ve cont act  spor t s such as f oot bal l ,  hockey,  or  boxi ng.   

Rel y i ng on t he t i t l e i n t hi s case r equi r es t hi s cour t  t o make a 

pol i cy deci s i on t hat  i s mor e appr opr i at el y per f or med by t he 

l egi s l at ur e.   I nst ead,  we concl ude t hat  t he pl ai n l anguage of  

t he st at ut e pr ov i des t he answer .   We gi ve due r espect  t o t he 

l egi s l at ur e' s deci s i on t o pr ovi de i mmuni t y t o per sons who 

par t i c i pat e i n r ecr eat i onal  act i v i t i es t hat  i ncl ude physi cal  

cont act  bet ween per sons i n a spor t  i nvol v i ng amat eur  t eams.  

¶27 Second,  t he l anguage of  t he st at ut e does not  r est r i ct  

i t s  appl i cat i on t o onl y " aggr essi ve"  spor t s such as f oot bal l  

hockey,  or  boxi ng.   Rat her ,  t he st at ut e encompasses any 
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r ecr eat i onal  act i v i t y t hat  i ncl udes physi cal  cont act  bet ween 

per sons i n a spor t  i nvol v i ng amat eur  t eams.   I f  t he l egi s l at ur e 

i nt ended such a nar r ow const r uct i on,  t he l egi s l at ur e coul d have 

cl ear l y pl aced such a r est r i ct i on i n t he t ext  of  t he st at ut e. 7   

¶28 Thi r d,  Nof f ke' s i nt er pr et at i on——t hat  t he st at ut e does 

not  appl y t o " i nci dent al "  cont act  but  onl y t o aggr essi ve,  

compet i t i ve cont act ——woul d be di f f i cul t  t o appl y and cr eat es 

uncer t ai nt y.   How much aggr essi ve compet i t i ve cont act  i s  

r equi r ed f or  a spor t  t o f al l  wi t hi n t hat  i nt er pr et at i on?  The 

pur pose behi nd Wi s.  St at .  § 895. 525,  i s t o decr ease uncer t ai nt y.  

( 1)  Legi s l at i ve pur pose.  The l egi s l at ur e i nt ends 
by t hi s sect i on t o est abl i sh t he r esponsi bi l i t i es of  
par t i c i pant s i n r ecr eat i onal  act i v i t i es i n or der  t o 
decr ease uncer t ai nt y r egar di ng t he l egal  
r esponsi bi l i t y  f or  deat hs or  i nj ur i es t hat  r esul t  f r om 
par t i c i pat i on i n r ecr eat i onal  act i v i t i es and t her eby 
t o hel p assur e t he cont i nued avai l abi l i t y  i n t hi s 
st at e of  ent er pr i ses t hat  of f er  r ecr eat i onal  
act i v i t i es t o t he publ i c.  

Wi s.  St at .  § 895. 525( 1) .  

                                                 
7 See 2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  Sut her l and 

St at ut es and St at ut or y Const r uct i on ( 7t h ed.  2007)  ( § 46: 3,  
" ' Expr essed'  i nt ent , "  st at i ng " [ w] hat  a l egi s l at ur e says i n t he 
t ext  of  a st at ut e i s consi der ed t he best  evi dence of  t he 
l egi s l at i ve i nt ent  or  wi l l " ;  § 46: 6,  " Each wor d gi ven ef f ect , "  
st at i ng " i t  i s  al so t he case t hat  ever y wor d excl uded f r om a 
st at ut e must  be pr esumed t o have been excl uded f or  a pur pose" ;  
§ 47: 23,  " Expr essi o uni us est  excl usi o al t er i us, "  st at i ng " wher e 
a f or m of  conduct ,  .  .  .  t her e i s an i nf er ence t hat  al l  
omi ssi ons shoul d be under st ood as excl usi ons" ;  § 47: 38,  
" I nser t i on of  wor ds, "  st at i ng " [ i ] n const r ui ng a st at ut e,  i t  i s  
al ways saf er  not  t o add t o or  subt r act  f r om t he l anguage of  a 
st at ut e unl ess i mper at i vel y r equi r ed t o make i t  a r at i onal  
st at ut e" ) .  
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¶29  Unl i ke Nof f ke' s r equi r ement  t hat  a spor t  must  i nvol ve 

a r equi s i t e amount  of  aggr essi veness i n or der  t o qual i f y f or  

i mmuni t y,  t he pl ai n meani ng of  t he wor ds chosen by t he 

l egi s l at ur e l ends cer t ai nt y r egar di ng t he l egal  r esponsi bi l i t i es 

and l i abi l i t i es of  t hose who par t i c i pat e i n r ecr eat i onal  

act i v i t i es.  

2.  Nof f ke' s ar gument  t hat  compet i t i on i s r equi r ed 

¶30 Nof f ke ar gues t hat  subsect i on ( 4m) ( a)  appl i es onl y t o 

compet i t i ve t eam spor t s.   I n suppor t  of  t hi s ar gument ,  Nof f ke 

r el i es on t he por t i on of  subsect i on ( 4m) ( a)  t hat  st at es,  

" r ecr eat i onal  act i v i t y t hat  i ncl udes physi cal  cont act  bet ween 

per sons i n a spor t  i nvol v i ng amat eur  t eams. "   Wi s.  St at .  

§ 895. 525( 4m) ( a)  ( emphasi s added) .   To not  r equi r e compet i t i on,  

Nof f ke ar gues,  woul d r ender  t hi s por t i on of  t he st at ut e 

super f l uous.    

¶31 We di sagr ee wi t h Nof f ke' s asser t i ons f or  t hr ee 

r easons.   Fi r st ,  no compet i t i on r equi r ement  exi st s i n t he 

st at ut e.   I f  t he l egi s l at ur e sought  t o r equi r e compet i t i on,  i t  

coul d have used t he wor d " compet i t i on. "   To asser t  t hat  such a 

r equi r ement  exi st s because t he wor d " t eams"  i s pl ur al ,  el evat es 

one l et t er  i n t he st at ut e t o an absur d i mpor t ance t hat  woul d 

change t he ent i r e scope and appl i cat i on of  t he st at ut e,  whi ch 

seems unl i kel y because t he l egi s l at ur e coul d have easi l y used 

t he wor d " compet i t i on"  t o c l ear l y ar t i cul at e such a r equi r ement . 8  

                                                 
8 I n any event ,  cheer l eader s of t en engage i n compet i t i on 

wi t h t he opponent ' s cheer l eader s not  onl y dur i ng a game but  al so 
dur i ng or gani zed compet i t i ons.  
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Whi l e t he l egi s l at ur e' s use of  a pl ur al  f or m i s gener al l y 

s i gni f i cant ,  i n t hi s case we dec l i ne t o concl ude t hat  t he use of  

t he pl ur al  f or m di ct at es t hat  t he st at ut e r equi r es compet i t i on 

bet ween t wo t eams.  

¶32 Second,  no sur pl usage exi st s because t he wor ds of  t he 

st at ut e ar e not  i gnor ed by our  i nt er pr et at i on.   Physi cal  cont act  

bet ween per sons t akes pl ace i n cheer l eadi ng.   Cheer l eadi ng i s a 

spor t  because a spor t  i s  " [ a] n act i v i t y i nvol v i ng physi cal  

exer t i on and ski l l  t hat  i s  gover ned by a set  of  r ul es or  

cust oms, " 9 and const r ui ng t he wor d " spor t "  t o excl ude 

cheer l eadi ng i n t hi s case i s i nconsi st ent  wi t h t he pur pose of  

t he st at ut e,  whi ch i s di scussed i n ¶28. 10  Cheer l eader s ar e on 

amat eur  t eams because a t eam i s " [ a]  gr oup or gani zed t o wor k 

t oget her " 11 and cheer l eader s,  as pr ovi ded i n t he spi r i t  r ul es,  

ar e a gr oup dedi cat ed t o l eadi ng f an par t i c i pat i on and t aki ng 

par t  i n compet i t i ons.  

                                                 
9 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 

1742 ( 3d ed.  1992) .    

10 Whi l e t he quest i on of  whet her  cheer l eadi ng i s a spor t  has 
appar ent l y " been a mat t er  of  publ i c debat e, "  t he par t i es i n t hi s 
case f ocus t hei r  ar gument s on whet her  cheer l eadi ng ent ai l s t he 
t ype of  physi cal  cont act  cont empl at ed by t he st at ut e and whet her  
t he st at ut e r equi r es compet i t i on.   I f  t he cent r al  i ssue was t hat  
cheer l eadi ng i s not  a spor t ,  t her e woul d be no need t o devot e so 
much t i me t o " cont act . "   Because of  t he par t i es '  f ocus and 
because const r ui ng spor t  t o exc l ude cheer l eadi ng woul d def eat  
t he pur pose of  t he st at ut e,  as shown by i t s pl ai n l anguage,  we 
concl ude t hat  cheer l eadi ng i s  a spor t  under  Wi s.  St at .  
§ 895. 525( 4m) ( a) .       

11 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 
1842 ( 3d ed.  1992) .    
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¶33 Thi r d,  i nser t i ng a compet i t i on r equi r ement  woul d 

pr oduce i nconsi st ent  r esul t s.   For  exampl e,  assumi ng t hat  

i mmuni t y i s not  af f or ded because cheer l eader s do not  compet e 

when cheer i ng at  a basket bal l  game,  woul d t hey t hen r ecei ve 

i mmuni t y,  per haps t he ver y next  day,  when compet i ng agai nst  

ot her  t eams at  a cheer l eadi ng compet i t i on?  Si mi l ar l y,  under  

Nof f ke' s anal ysi s,  when a hockey or  f oot bal l  t eam pr act i ces but  

i s not  i n compet i t i on wi t h anot her  t eam t her e i s no i mmuni t y,  

but  when t hat  t eam pl ays a game t he pl ayer s r ecei ve i mmuni t y.   

Per haps such i nconsi st ent  appl i cat i ons coul d be why t he 

l egi s l at ur e speci f i cal l y chose not  t o i nser t  a compet i t i on 

r equi r ement  i nt o t hi s st at ut e.  

¶34 Accor di ngl y,  we concl ude t hat  cheer l eader s ar e i mmune 

f r om negl i gence act i ons because t hey par t i c i pat e i n a 

r ecr eat i onal  act i v i t y t hat  i ncl udes physi cal  cont act  bet ween 

per sons i n a spor t  i nvol v i ng amat eur  t eams.   However ,  we 

encour age t he l egi s l at ur e t o once agai n r evi ew t hi s i mpor t ant  

st at ut e and consi der  our  i nt er pr et at i on and appl i cat i on t o t he 

f act s of  t hi s case and how t he st at ut e may appl y t o such school  

t eam spor t s as gol f ,  swi mmi ng,  or  t enni s.    

B.  Reckl essness 

¶35 The second i ssue we must  addr ess r egar di ng Bakke' s 

l i abi l i t y  i s  whet her  t he c i r cui t  cour t  er r ed when i t  concl uded 

as a mat t er  of  l aw t hat  Bakke was not  r eckl ess.   I f  he was 

r eckl ess,  Bakke i s not  ent i t l ed t o i mmuni t y under  t he t er ms of  

t he st at ut e.   Nof f ke ar gues t hat  r eckl essness i s a quest i on of  

f act  t he j ur y must  r esol ve,  and she ar gues t hat  i n t hi s case 
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Bakke knew he was a spot t er  r esponsi bl e f or  Nof f ke' s saf et y,  

Bakke hear d ot her s yel l i ng at  hi m t o get  behi nd Nof f ke,  and he 

f ai l ed t o t ake t he appr opr i at e posi t i on.   Bakke,  on t he ot her  

hand,  ar gues t hat  hi s conduct ,  whi ch consi st ed of  " mer e 

i nadver t ence,  l ack of  ski l l f ul ness or  f ai l ur e t o t ake 

pr ecaut i ons, "  does not  r i se t o t he i ncr eased l evel  of  

r eckl essness.   We agr ee wi t h t he c i r cui t  cour t  and concl ude t hat  

t he r ecor d does not  suppor t  a c l ai m t hat  Bakke was r eckl ess.  

¶36 " Reckl essness ' cont empl at es a consci ous di sr egar d of  

an unr easonabl e and subst ant i al  r i sk of  ser i ous bodi l y har m t o 

anot her . ' "   Wer dehof f  v.  Gen.  St ar  I ndem.  Co. ,  229 Wi s.  2d 489,  

507,  600 N. W. 2d 214 ( Ct .  App.  1999)  ( c i t i ng Kel l ar  v.  Ll oyd,  180 

Wi s.  2d 162,  184,  509 N. W. 2d 87 ( Ct .  App.  1993) ) .   The j ur y 

i nst r uct i on commi t t ee pr ovi des:  

A par t i c i pant  act s r eckl essl y i f  ( hi s)  ( her )  
conduct  i s i n r eckl ess di sr egar d of  t he saf et y of  
anot her .   I t  occur s wher e a par t i c i pant  engages i n 
conduct  under  c i r cumst ances i n whi ch ( he)  ( she)  knows 
or  a r easonabl e per son under  t he same ci r cumst ances 
woul d know t hat  t he conduct  cr eat es a hi gh r i sk of  
physi cal  har m t o anot her  and ( he)  ( she)  pr oceeds i n 
consci ous di sr egar d of  or  i ndi f f er ence t o t hat  r i sk.  
Conduct  whi ch cr eat es a hi gh r i sk of  physi cal  har m t o 
anot her  i s subst ant i al l y  gr eat er  t han negl i gent  
conduct .   Mer e i nadver t ence or  l ack of  ski l l  i s  not  
r eckl ess conduct .  

Wi s JI ——Ci vi l  2020.  

¶37 The ci r cui t  cour t  concl uded t hat  a f i nder  of  f act  

coul d not  f i nd any evi dent i ar y suppor t  " t hat  r ef l ect ed anyt hi ng 

beyond a l ack of  ski l l ,  i nadver t ence or  s i mpl e negl i gence,  t hat  

t hi s was not  a consci ous di sr egar d f or  t he saf et y of  t he 
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pl ai nt i f f . "   We agr ee wi t h t he c i r cui t  cour t ' s  concl usi on.   

Bakke went  i n f r ont  of  t he base i nst ead of  t o t he back,  and when 

peopl e yel l ed at  hi m t o get  t o t he back he f r oze and di d not  

move f ast  enough.   The r ecor d i s s i mpl y devoi d of  anyt hi ng t hat  

woul d i ndi cat e t hat  Bakke consci ousl y di sr egar ded t he r i sk of  

ser i ous bodi l y har m t o Nof f ke.   Ther ef or e,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r  when i t  concl uded as a mat t er  of  l aw 

t hat  Bakke was not  r eckl ess.  

C.  I mmuni t y of  t he school  di st r i ct  

¶38 Next ,  we must  det er mi ne whet her  Wi s.  St at .  § 893. 80( 4)  

pr ovi des t he school  di st r i ct  wi t h i mmuni t y f or  t he al l eged 

negl i gent  act s of  t he cheer l eadi ng coach.   Nof f ke asser t s t hat  

t he cheer l eadi ng coach' s c l oak of  i mmuni t y i s r emoved by ei t her  

of  t he f ol l owi ng except i ons:  ( 1)  she vi ol at ed a mi ni st er i al  dut y 

i mposed by l aw;  and ( 2)  cheer l eadi ng i nvol ves a known and 

compel l i ng danger  t hat  gi ves r i se t o a mi ni st er i al  dut y.    

¶39 Nof f ke ar gues t hat  t he cheer l eadi ng coach vi ol at ed a 

mi ni st er i al  dut y because t he coach,  as Nof f ke asser t s,  di d not  

pr ovi de a spot t er  and mat s as r equi r ed by t he spi r i t  r ul es.   I n 

addi t i on,  Nof f ke ar gues t hat  even i f  t he coach di d not  v i ol at e a 

mi ni st er i al  dut y i mposed by t he spi r i t  r ul es,  t he coach vi ol at ed 

a mi ni st er i al  dut y t hat  ar ose out  of  t he known and compel l i ng 

danger  of  al l owi ng cheer l eader s t o per f or m a st unt  f or  t he f i r st  

t i me wi t hout  saf et y pr ecaut i ons.   The school  di st r i ct ,  on t he 

ot her  hand,  ar gues t hat  no mi ni st er i al  dut y was vi ol at ed because 

t he school  boar d di d not  of f i c i al l y  adopt  t he spi r i t  r ul es,  t he 

spi r i t  r ul es wer e not  v i ol at ed,  and no known and compel l i ng 
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danger  exi st ed.   We concl ude t hat  t he school  di st r i ct  i s  i mmune 

because no mi ni st er i al  dut y i mposed by l aw was vi ol at ed and 

t her e was no known and compel l i ng danger  t hat  gave r i se t o a 

mi ni st er i al  dut y.  

¶40 Wi sconsi n St at .  § 893. 80( 4)  pr ovi des:  

No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 
br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  

¶41 Thi s st at ut e pr ovi des br oad i mmuni t y f r om sui t  t o 

muni ci pal i t i es and t hei r  of f i cer s and empl oyees.   Lodl  v.  

Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶20,  253 Wi s.  2d 323,  646 

N. W. 2d 314.   I t  i mmuni zes agai nst  l i abi l i t y  f or  " l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al ,  and quasi - j udi c i al  act s,  whi ch have 

been col l ect i vel y i nt er pr et ed t o i ncl ude any act  t hat  i nvol ves 

t he exer ci se of  di scr et i on and j udgment . "   I d. ,  ¶21.  

¶42 However ,  no i mmuni t y agai nst  l i abi l i t y  exi st s f or  

t hose act s associ at ed wi t h:  ( 1)  t he per f or mance of  mi ni st er i al  

dut i es i mposed by l aw;  ( 2)  known and compel l i ng danger s t hat  

gi ve r i se t o mi ni st er i al  dut i es on t he par t  of  publ i c of f i cer s 

or  empl oyees;  ( 3)  act s i nvol v i ng medi cal  di scr et i on;  and ( 4)  

act s t hat  ar e mal i c i ous,  wi l l f ul ,  and i nt ent i onal .   I d. ,  ¶24.   

Nof f ke ar gues t hat  t he f i r st  t wo except i ons appl y t o t he case at  

hand.  
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1.  Mi ni st er i al  dut y i mposed by l aw 

¶43 The f i r st  except i on ar i ses out  of  a r ecogni t i on t hat  

di scr et i onar y act s ar e i mmune wher eas mi ni st er i al  act s ar e not  

pr ot ect ed by i mmuni t y.   I d. ,  ¶25.   " A mi ni st er i al  dut y i s one 

t hat  ' i s  absol ut e,  cer t ai n and i mper at i ve,  i nvol v i ng mer el y t he 

per f or mance of  a speci f i c  t ask when t he l aw i mposes,  pr escr i bes 

and def i nes t he t i me,  mode and occasi on f or  i t s per f or mance wi t h 

such cer t ai nt y t hat  not hi ng r emai ns f or  j udgment  or  

di scr et i on. ' "   I d. ,  ¶25 ( c i t i ng Li st er  v.  Bd.  of  Regent s,  72 

Wi s.  2d 282,  301,  240 N. W. 2d 610 ( 1976) ) .    

¶44 For  exampl e,  i n Lodl ,  t he pl ai nt i f f  asser t ed t hat  t he 

pol i ce of f i cer  had a mi ni st er i al  dut y t o manual l y cont r ol  

t r af f i c  at  an i nt er sect i on wher e t r af f i c  l i ght s wer e no l onger  

wor ki ng.   Lodl ,  253 Wi s.  2d 323,  ¶¶6- 8,  27.   Thi s cour t  

concl uded t hat  t he appl i cabl e st at ut e and t he pol i ce 

depar t ment ' s pol i cy di d not  conf er  a mi ni st er i al  dut y on t he 

pol i ce of f i cer  t o manual l y di r ect  t r af f i c .   I d. ,  ¶¶27- 28.   The 

st at ut e at  i ssue di d not  di r ect  t he of f i cer  t o per f or m manual  

t r af f i c  cont r ol  i n any speci f i c  s i t uat i on,  and t he pol i cy onl y 

descr i bed manual  t r af f i c  cont r ol  pr ocedur es i f  t he of f i cer  

deci ded t o manual l y cont r ol  t r af f i c .   I d.   Nei t her  t he st at ut e 

nor  t he pol i cy el i mi nat ed t he of f i cer ' s di scr et i on as t o when or  

wher e t o under t ake manual  t r af f i c  cont r ol .   I d. ,  ¶¶28- 31.  

¶45 I n t he case at  hand,  t he spi r i t  r ul es do not  el i mi nat e 

t he cheer l eadi ng coach' s di scr et i on.   Mor eover ,  t he school  

di st r i ct  di d not  of f i c i al l y  adopt  t he spi r i t  r ul es.   
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Nonet hel ess,  Nof f ke asser t s t hat  t he spi r i t  r ul es r equi r ed t he 

cheer l eadi ng coach i n t hi s case t o pr ovi de a spot t er  and mat s.   

We di sagr ee wi t h Nof f ke' s i nt er pr et at i on.   The spi r i t  r ul es 

l eave a coach' s di scr et i on i nt act ;  t hey do not  i mpose t he t ype 

of  mi ni st er i al  dut y t hat  Nof f ke asser t s because t he spi r i t  r ul es 

l ack t he absol ut e,  cer t ai n,  and i mper at i ve di r ect i on t hat  

pr escr i bes and def i nes t he t i me,  mode,  and occasi on f or  t he 

act i on' s per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns 

f or  j udgment  or  di scr et i on.  

¶46 Fi r st ,  t he por t i on of  t he spi r i t  r ul es t hat  gover ns 

" Coaches'  Responsi bi l i t i es"  speci f i cal l y st at es:  " The f ol l owi ng 

gui del i nes have been devel oped and r evi ewed t o ser ve as a usef ul  

r emi nder  of  basi c pr ocedur es f or  coachi ng spi r i t  squads. "   

( Emphasi s added. )   I n addi t i on,  t he r el evant  por t i ons of  t he 

" Coaches'  Responsi bi l i t i es"  do not  conf er  a mi ni st er i al  dut y 

upon t he coach.   Each r el evant  por t i on gi ves t he coach 

di scr et i on.   For  exampl e,  t he " Coaches'  Responsi bi l i t i es"  

pr ovi des,  " [ a] l l  spi r i t  act i v i t i es shoul d be hel d i n a l ocat i on 

sui t abl e f or  spi r i t  act i v i t i es wi t h t he use of  mat s,  f r ee of  

obst r uct i ons,  and away f r om excessi ve noi se or  di st r act i ons. "   

I n addi t i on,  t he " Coaches'  Responsi bi l i t i es"  al so pr ovi des t hat  

" [ p] r oper  pr ogr essi on,  spot t i ng t echni ques and mat t i ng shoul d be 

used unt i l  s t unt s ar e mast er ed. "   Nei t her  of  t hese r ul es conf er s 

an " absol ut e,  cer t ai n and i mper at i ve"  dut y upon t he coach.   

Rat her ,  t he t one i s suggest i ve,  whi ch i s evi dent  f r om t he use of  

l anguage such as " shoul d be"  r at her  t han t he mandat or y wor d 
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" shal l . "   Mor eover ,  each r ul e gi ves t he coach di scr et i on as t o 

when and wher e spot t i ng or  mat t i ng woul d be appr opr i at e.  

¶47 Second,  t he " Gener al  Ri sk Management "  sect i on al so 

f ai l s  t o conf er  an " absol ut e,  cer t ai n and i mper at i ve"  dut y.   

Sect i on f our ,  ar t i c l e one of  t he spi r i t  r ul es st at es t hat  

" [ s] pot t er s ar e r equi r ed unt i l  a st unt  ( mount ,  pyr ami d,  t oss,  

t umbl i ng ski l l )  i s  mast er ed, "  but  ar t i c l e s i x st at es t hat  " [ a]  

spot t er  i s r equi r ed f or  st unt s i n whi ch t he suppor t i ng ar m( s)  of  

t he base( s)  i s f ul l y  ext ended above t he head .  .  .  . "   I n t hi s  

case,  t he post - t o- hands st unt  does not  even r equi r e a spot t er  

because t he base' s hands ar e not  f ul l y  ext ended above t he head.   

I n addi t i on,  whi l e t he cheer l eader s i n t hi s case had not  

per f or med t hi s st unt  t oget her ,  t he r ecor d r ef l ect s t hat  t hey had 

per f or med mor e di f f i cul t  st unt s,  Nof f ke t hought  i t  was a " medi um 

easy"  st unt ,  bot h Nof f ke and Bakke t hought  t hey coul d do t he 

st unt ,  Bakke was a t r ai ned spot t er ,  and t he coach knew t hat  " t he 

l evel  of  di f f i cul t y t hey wer e used t o was much hi gher . "   

Ther ef or e,  t he r ul es do not  c l ear l y mandat e t hat  a spot t er  was 

necessar y,  and t hus,  no mi ni st er i al  dut y i mposed by l aw exi st s.  

¶48 However ,  even i f  t he spi r i t  r ul es wer e i nt er pr et ed as 

mandat i ng a spot t er  i n t hi s case,  t he cheer l eadi ng coach di d 

pr ovi de a spot t er ——Bakke.   The spi r i t  r ul es def i ne a spot t er  as 

" a per son who i s i n di r ect  cont act  wi t h t he per f or mi ng sur f ace 

and may hel p cont r ol  t he bui l di ng of ,  or  di smount i ng f r om,  a 

st unt .   Thi s per son( s)  shal l  not  pr ovi de t he pr i mar y suppor t ,  

meani ng t he st unt  or  pyr ami d woul d r emai n st abl e wi t hout  t he 

spot t er ( s) . "   I n t hi s case,  Bakke was on t he gr ound,  he assi st ed 



No.  2006AP1886   

 

25 
 

i n t he bui l di ng of  t he post - t o- hands,  and t he st unt  coul d r emai n 

st abl e wi t hout  Bakke.   Bakke was not  t he base,  but  r at her ,  he 

ser ved as t he spot t er  t o t he st unt  even t hough t hat  st unt  di d 

not  r equi r e a spot t er .    

¶49 Nof f ke ar gues t hat  t he r ul es i mpose a mi ni st er i al  dut y 

upon t he coach t o make sur e t he spot t er  i s i n t he r i ght  posi t i on 

i n or der  t o be consi der ed a spot t er .   However ,  we do not  

i nt er pr et  t hi s pr ovi s i on as conf er r i ng an " absol ut e,  cer t ai n and 

i mper at i ve"  dut y on t he coach.   Whi l e i t  i s  t r ue t hat  Bakke 

shoul d have been st andi ng i n t he back i nst ead of  t he f r ont ,  he 

was t her e as a spot t er .   Onl y t wo per sons ar e r equi r ed f or  t hi s 

st unt ,  but  t he coach,  as a saf et y pr ecaut i on,  r equi r ed an ext r a 

per son t o be pr esent  and ser ve as an ext r a spot t er .  

¶50 Nof f ke al so ar gues t hat  t he cheer l eadi ng coach 

vi ol at ed a mi ni st er i al  dut y by f ai l i ng t o pr ovi de mat t i ng as 

r equi r ed by t he r ul es.   We,  however ,  di sagr ee because any 

mat t i ng pr ovi s i on i n t he r ul e gi ves t he cheer l eadi ng coach 

di scr et i on and t hus does not  conf er  a mi ni st er i al  dut y.   The 

comment  t o r ul e t wo,  s i t uat i on r ul i ng 2. 1. 4,  s i t uat i on B,  

pr ovi des t hat  " [ s] t unt i ng shoul d be per f or med onl y on 

appr opr i at e sur f aces wher e t her e i s adequat e space and 

l i ght i ng. "   As st at ed above,  t he " Coaches'  Responsi bi l i t i es"  

pr ovi des,  " [ a] l l  spi r i t  act i v i t i es shoul d be hel d i n a l ocat i on 

sui t abl e f or  spi r i t  act i v i t i es wi t h t he use of  mat s,  f r ee of  

obst r uct i ons,  and away f r om excessi ve noi se or  di st r act i ons. "   

We do not  i nt er pr et  t hese pr ovi s i ons t o pr escr i be and def i ne t he 

t i me,  mode,  and occasi on f or  mat t i ng wi t h such cer t ai nt y t hat  
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not hi ng r emai ns f or  j udgment  or  di scr et i on.   I n f act ,  t hese 

st unt s woul d ul t i mat el y be per f or med wi t hout  mat s dur i ng a 

basket bal l  game.  

¶51 Accor di ngl y,  we concl ude t hat  t he spi r i t  r ul es pr ovi de 

t he cheer l eadi ng coach wi t h a s i gni f i cant  amount  of  di scr et i on.   

The spi r i t  r ul es pr ovi de di scr et i on r at her  t han conf er r i ng any 

absol ut e,  cer t ai n,  i mper at i ve,  and t her ef or e mi ni st er i al  dut y.  

2.  Mi ni st er i al  dut y ar i s i ng out  of  a known and compel l i ng 
danger   

¶52 Nof f ke al so ar gues t hat  cheer l eadi ng,  under  t he f act s  

of  t hi s case,  i s  a known and compel l i ng danger  t hat  gi ves r i se 

t o a mi ni st er i al  dut y.   Thi s  except i on t o i mmuni t y ar i ses out  of  

t he t heor y t hat  a known and compel l i ng danger  may be so 

danger ous t hat  a publ i c of f i cer  has a dut y t o act .   Lodl ,  253 

Wi s.  2d 323,  ¶¶33- 34;  Ki er st yn v .  Raci ne Uni f i ed Sch.  Di st . ,  228 

Wi s.  2d 81,  95- 96,  596 N. W. 2d 417 ( 1999) .  

[ A]  publ i c of f i cer ' s dut y i s mi ni st er i al  wher e a 
danger  i s known and of  such qual i t y t hat  t he publ i c 
of f i cer ' s dut y t o act  becomes absol ut e,  cer t ai n and 
i mper at i ve .  .  .  .   St at ed ot her wi se,  wher e a publ i c 
of f i cer ' s dut y i s not  gener al l y pr escr i bed and def i ned 
by l aw i n t i me,  mode,  and occasi on,  such t hat  not hi ng 
r emai ns f or  j udgment  or  di scr et i on,  c i r cumst ances may 
gi ve r i se t o such a cer t ai n dut y wher e .  .  .  t he 
nat ur e of  t he danger  i s compel l i ng and known t o t he 
of f i cer  and i s of  such f or ce t hat  t he publ i c of f i cer  
has no di scr et i on not  t o act .  .  .  .  

Lodl ,  253 Wi s.  2d 323,  ¶34 ( quot at i ons and ci t at i ons omi t t ed) .  

¶53 Thi s except i on ar ose out  of  Cor ds v.  Ander son,  80 

Wi s.  2d 525,  259 N. W. 2d 672 ( 1977) .   I n Cor ds,  t he pl ai nt i f f s 

f el l  i nt o a st eep,  90–f eet - deep gor ge whi l e wal k i ng on a st at e 
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par k t r ai l ,  whi ch di d not  have any war ni ng si gns.   I d.  at  534-

35,  541- 42.   The pl ai nt i f f s sued t he par k manager  f or  f ai l i ng t o 

post  war ni ng si gns even t hough he knew of  t he hazar d.   Thi s 

cour t  concl uded t hat  t he known and compel l i ng danger  gave r i se 

t o a mi ni st er i al  dut y r equi r i ng t he manager  t o post  war ni ng 

si gns or  advi se hi s super i or s of  t he hazar dous condi t i on.   I d.  

at  541- 42.   A mi ni st er i al  dut y ar ose because t he danger  was so 

cl ear  and so absol ut e.   I d.  at  542.  

¶54 The cour t  of  appeal s most  r ecent l y appl i ed t he known 

and compel l i ng danger  except i on i n Voss v.  El khor n Ar ea School  

Di st r i ct ,  2006 WI  App 234,  297 Wi s.  2d 389,  724 N. W. 2d 420.   I n 

Voss,  st udent s wer e l ear ni ng about  t he ef f ect s of  al cohol  by 

wear i ng " f at al  v i s i on goggl es. "   I d. ,  ¶2.   When t he goggl es ar e 

wor n,  t he s i t uat i on i s meant  t o r epl i cat e a . 10 bl ood al cohol  

concent r at i on.   I d.   Whi l e wear i ng t he goggl es,  t he t eacher  had 

st udent s per f or m exer ci ses such as wal k i ng i n a st r ai ght  l i ne,  

shoot i ng a bal l  at  a gar bage can,  and st andi ng on one l eg.   I d. ,  

¶3.   Whi l e par t i c i pat i ng i n t hese exer ci ses some of  t he st udent s 

l ost  t hei r  bal ance,  s l i pped or  st umbl ed.   I d.   I n addi t i on t o 

t he above exer c i ses,  t he t eacher  al so ar r anged t he cl assr oom 

desks i nt o t hr ee r ows and i nst r uct ed st udent s t o wal k i n bet ween 

t he r ows and r ecover  a t enni s bal l  t hr own by t he t eacher .   I d. ,  

¶4.   Dur i ng t hi s par t i cul ar  exer ci se,  some of  t he st udent s 

col l i ded and sl i d on t he f l oor .   I d. ,  ¶6.   Even af t er  t hese 

i ni t i al  pr obl ems,  t he exer ci se cont i nued and one of  t he st udent s 

t r i pped and hi t  her  mout h on a deskt op.   I d.   As a r esul t  of  her  

i nj ur i es,  t he st udent  l ost  one t oot h,  f r act ur ed ot her s,  and 
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ul t i mat el y had t o have mul t i pl e r oot  canal s and cr own wor k done 

on her  t eet h.   I d. ,  ¶¶7- 9.  

¶55 The cour t  of  appeal s concl uded t hat  t he known and 

compel l i ng danger  except i on appl i ed and t hus pr ecl uded i mmuni t y.   

I d. ,  ¶20.   The cour t  of  appeal s r easoned t hat  despi t e t he 

obvi ous hazar ds and knowl edge of  pr evi ous st udent s f al l i ng,  t he 

t eacher  cont i nued t he exer ci se and t ook no pr ecaut i ons t o 

mi ni mi ze or  pr event  i nj ur y.   I d. ,  ¶19.   Addi t i onal l y,  t he cour t  

of  appeal s r easoned t hat  i n Voss,  t he t eacher  had onl y one 

r easonabl e choi ce t o pr event  or  mi ni mi ze danger ,  whi ch was t o 

st op t he act i v i t y.   I d. ,  ¶20.   The cour t  of  appeal s cont r ast ed 

t he t eacher ' s choi ce wi t h t he scenar i o t hat  t he pol i ce of f i cer  

f aced i n Lodl .   Recal l  t hat  i n Lodl ,  t he pol i ce of f i cer  was 

cal l ed out  t o an i nt er sect i on wher e t r af f i c l i ght s wer e no 

l onger  wor ki ng.   Lodl ,  253 Wi s.  2d 323,  ¶¶6- 8.   Thi s cour t  

concl uded t hat  " [ w] hi l e t he c i r cumst ances posed by t he 

uncont r ol l ed i nt er sect i on wer e cer t ai nl y known and danger ous,  

t he s i t uat i on nonet hel ess al l owed f or  t he exer ci se of  t he 

of f i cer ' s di scr et i on as t o t he mode of  r esponse. "   I d. ,  ¶46.   As 

a r esul t ,  t he pol i ce of f i cer  di d not  have a mi ni st er i al  dut y t o 

per f or m manual  t r af f i c  cont r ol .   I d.   Rat her ,  he coul d have 

chosen t o cont r ol  t r af f i c  wi t h por t abl e s i gns,  f l ar es,  or  

f l ashi ng squad l i ght s.   I d. ,  ¶47.    

¶56 I n t he case at  hand,  t he danger  does not  gi ve r i se t o 

a mi ni st er i al  dut y because t her e i s no known and compel l i ng 

danger  of  such f or ce t hat  t he t i me,  mode,  and occasi on f or  

per f or mance i s evi dent  wi t h such cer t ai nt y t hat  not hi ng r emai ns 
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f or  t he exer ci se of  di scr et i on.   Nof f ke and Bakke wer e 

per f or mi ng a st unt  t hat  was l ess di f f i cul t  t han what  t hey had 

per f or med i n t he past .   Bakke was a t r ai ned spot t er .   Nof f ke and 

Bakke t hought  t hey coul d saf el y per f or m t he st unt .   Unl i ke i n 

Cor ds wher e t he si t uat i on was so compel l i ngl y danger ous and 

known t hat  t he par k manager  had no choi ce but  t o put  up a s i gn 

or  war n hi s super i or s,  t he danger  i n t he case at  hand was not  so 

compel l i ngl y danger ous as t o r emove al l  di scr et i on.   Mor eover ,  

unl i ke i n Voss wher e onl y one act i on coul d have been t aken,  t he 

cheer l eadi ng coach i n t hi s case had a wi de r ange of  act s t hat  

coul d have been used t o pr event  i nj ur y.   I n f act ,  t he coach di d 

exer ci se her  di scr et i on and pr ovi ded a spot t er  i n or der  t o hel p 

pr event  i nj ur y.  

¶57 Agai n,  Nof f ke ar gues t hat  t he coach di d not  act  

appr opr i at el y because she di d not  pr ovi de mat s even t hough Bakke 

and Nof f ke had never  bef or e per f or med t he st unt  t oget her .   Thi s 

asser t i on,  however ,  set s f or t h a negl i gence ar gument  r at her  t han 

an ar gument  t hat  t he danger  gave r i se t o a mi ni st er i al  dut y.   

The i mmuni t y def ense assumes negl i gence.   Lodl ,  253 Wi s.  2d 323,  

¶17.   Whi l e ar guabl y mat s shoul d be pr ovi ded when cheer l eader s 

ar e at t empt i ng any st unt  f or  t he f i r st  t i me,  t hi s i s not  

r el evant  t o our  known and compel l i ng danger  anal ysi s.   As 

di scussed bef or e,  mat s wer e not  a r equi r ement .   Her e,  t he danger  

was not  so known and compel l i ng t hat  t he coach had no choi ce and 

no di scr et i on but  t o pr ovi de mat s f or  t he cheer l eader s.   
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V.  CONCLUSI ON 

¶58 Accor di ngl y,  we concl ude t hat  ( 1)  pur suant  t o Wi s.  

St at .  § 895. 525( 4m) ( a) ,  Bakke i s i mmune f r om l i abi l i t y  because 

he was par t i c i pat i ng i n a r ecr eat i onal  act i v i t y t hat  i ncl udes 

physi cal  cont act  bet ween per sons i n a spor t  i nvol v i ng amat eur  

t eams;  ( 2)  t he c i r cui t  cour t  di d not  er r  when i t  concl uded as a 

mat t er  of  l aw t hat  Bakke was not  r eckl ess;  and ( 3)  t he school  

di st r i ct  i s  i mmune because no mi ni st er i al  dut y was vi ol at ed by 

t he cheer l eadi ng coach and t her e was no known and compel l i ng 

danger  t hat  gave r i se t o a mi ni st er i al  dut y.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t .  
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¶59 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  concur  

i n t he cour t ' s  mandat e but  wr i t e separ at el y t o set  f or t h a 

di f f er ent  anal ys i s of  t he quest i on whet her  cheer l eadi ng i s a 

" spor t  i nvol v i ng amat eur  t eams"  f or  pur poses of  Wi s.  St at .  

§ 895. 525( 4m) ( a) .  

¶60 The maj or i t y opi ni on r esol ves t hi s vexi ng i ssue of  

st at ut or y i nt er pr et at i on i n one shor t  par agr aph,  r el y i ng on 

di ct i onar y def i ni t i ons of  t he key st at ut or y wor ds " spor t "  and 

" t eams. " 1  Di ct i onar i es may ai d t he cour t  i n det er mi ni ng t he 

meani ng of  st at ut or y wor ds.   But  t hey do not  i n t he pr esent  

case.   Di ct i onar i es usual l y f ur ni sh mor e t han one meani ng t o a 

wor d,  and a cour t  has t o be car ef ul  not  t o sel ect  a f r i endl y 

def i ni t i on i t  l i kes f r om t he many of f er ed wi t hout  expl ai ni ng i t s 

choi ce.   Thus r esor t  t o a di ct i onar y can be,  as Just i ce Scal i a 

has wr i t t en of  t he use of  l egi s l at i ve hi st or y,  " t he equi val ent  

of  ent er i ng a cr owded cockt ai l  par t y and l ooki ng over  t he heads 

of  t he guest s f or  one' s f r i ends. " 2  

¶61 The di ct i onar y def i ni t i ons of  " spor t "  and " t eams"  do 

not  demonst r at e whet her  cheer l eadi ng i s " a spor t  i nvol v i ng 

amat eur  t eams"  f or  pur poses of  Wi s.  St at .  § 895. 525( 4m) .   The 

di ct i onar i es suggest  t hat  t he wor ds " spor t "  and " t eam"  each 

connot e an el ement  of  compet i t i on t hat  may or  may not  be pr esent  

i n cheer l eadi ng.   " Spor t "  i s  def i ned as " [ a] n act i v i t y i nvol v i ng 

physi cal  exer t i on and ski l l  t hat  i s  gover ned by a set  of  r ul es 

                                                 
1 See maj or i t y op. ,  ¶17.    

2 Conr oy v.  Ani skof f ,  507 U. S.  511,  519 ( 1993)  ( Scal i a,  J. ,  
concur r i ng) .  
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or  cust oms and of t en under t aken compet i t i vel y" 3 or  as " a game or  

cont est  esp.  when i nvol v i ng i ndi v i dual  ski l l  or  physi cal  pr owess 

on whi ch money i s st aked. " 4  " Team"  i s def i ned as " [ a]  gr oup on 

t he same si de,  as i n a game, " 5 or  as " a number  of  per sons 

sel ect ed t o cont end on one si de i n a mat ch ( as i n cr i cket ,  

f oot bal l ,  r owi ng,  or  a debat e) . " 6  These def i ni t i ons pl ai nl y 

suggest  t hat  t eam spor t s i nvol ve compet i t i on.  

¶62 Connot i ng compet i t i on,  t he def i ni t i ons of  " spor t "  and 

" t eam"  yi el d equi vocal  r esul t s when appl i ed t o an act i v i t y such 

as cheer l eadi ng.   Al t hough or gani zed cheer l eadi ng compet i t i ons 

do exi st , 7 cheer l eader s t r adi t i onal l y have not  par t i c i pat ed i n 

or gani zed compet i t i on and now do so onl y somet i mes.   I ndeed,  t he 

                                                 
3 Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 1742 

( 3d ed.  1992)  [ her ei naf t er  Amer i can Her i t age] .    

4 Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 2206 ( 1961)  
[ her ei naf t er  Webst er ' s] .  

5 Amer i can Her i t age,  supr a not e 3,  at  1842.   Amer i can 
Her i t age denot es t hi s par t i cul ar  def i ni t i on of  " t eam"  as 
appl i cabl e i n t he cont ext  of  " Sports & Games. "   I d.   Thi s 
spor t s- speci f i c  def i ni t i on of  " t eam"  i s t he most  r el evant  
def i ni t i on f or  pur poses of  Wi s.  St at .  § 895. 525( 4m) ,  whi ch 
r ef er s speci f i cal l y t o spor t s t eams and not  t o t eams gener al l y.      

I nexpl i cabl y,  t he maj or i t y opi ni on ski ps over  Amer i can 
Her i t age' s spor t s- speci f i c  def i ni t i on of  " t eam"  i n f avor  of  an 
al t er nat i ve def i ni t i on t hat  obv i ousl y i s meant  t o appl y i n 
br oader  cont ext s:  " a gr oup or gani zed t o wor k t oget her :  a team of 
engineers. "   I d.  ( i t al i cs i n or i gi nal ) .   See al so maj or i t y op. ,  
¶17 ( quot i ng t hi s def i ni t i on i n par t ) .    

6 Webst er ' s,  supr a not e 4,  at  2346.  

7 See Wor l d Cheer l eadi ng Associ at i on,  2007- 2008 WCA Nat i onal  
Champi ons,  at  ht t p: / / www. cheer wca. com/ 2007- champi ons- r esul t s. ht m 
( l ast  v i s i t ed Jan.  20,  2009) .    
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cheer l eadi ng squad at  i ssue i n t he pr esent  case appar ent l y di d 

not  par t i c i pat e i n any or gani zed cheer l eadi ng compet i t i ons. 8  

Consequent l y,  i t  i s  uncl ear  whet her  cheer l eadi ng i s " of t en 

under t aken compet i t i vel y" 9 or  const i t ut es " a game or  cont est . " 10  

Nor  i s i t  c l ear  whet her  a cheer l eadi ng squad may be consi der ed 

" [ a]  gr oup on t he same si de,  as i n a game, " 11 or  " a number  of  

per sons sel ect ed t o cont end on one si de i n a mat ch. " 12   

¶63 Thi s cour t  or di nar i l y  gi ves st at ut or y l anguage " i t s 

' common,  or di nar y,  and accept ed meani ng. ' " 13  The di ct i onar y 

def i ni t i ons of  " spor t "  and " t eam"  do not  demonst r at e whet her  i t  

i s  t he common,  or di nar y,  and accept ed pr act i ce t o r egar d 

cheer l eadi ng as a " spor t  i nvol v i ng amat eur  t eams. "   At  best ,  t he 

di ct i onar i es demonst r at e onl y t hat  t he st at ut or y wor ds " spor t "  

and " t eam"  can be used i n r ef er ence t o cheer l eadi ng and 

                                                 
8 See maj or i t y op. ,  ¶3 ( st at i ng onl y t hat  Nof f ke was a 

var si t y basket bal l  cheer l eader ;  not  ment i oni ng any sor t  of  
or gani zed cheer l eadi ng compet i t i ons) .     

9 Amer i can Her i t age,  supr a not e 3,  at  1742.    

10 Webst er ' s,  supr a not e 4,  at  2206.  

11 Amer i can Her i t age,  supr a not e 3,  at  1842.    

Al t hough a cheer l eadi ng squad obvi ousl y r epr esent s " a gr oup 
on t he same si de, "  i t  i s  uncer t ai n whet her  a cheer l eadi ng squad 
i s " i n a game"  any mor e t han t he f ans ar e.   The squad i n t he 
pr esent  case cheer s at  hi gh school  basket bal l  games.   I t  coul d 
r easonabl y be st at ed t hat  t hese basket bal l  games i nvol ve onl y 
t wo t eams ( t he ones t hat  pl ay basket bal l ) ,  not  f our  t eams as t he 
def endant s mi ght  appear  t o ar gue.  

12 Webst er ' s,  supr a not e 4,  at  2346.  

13 Maj or i t y op. ,  ¶10 ( quot i ng St at e ex r el .  Kal al  v.  Ci r cui t  
Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 
N. W. 2d 110.    
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cheer l eadi ng squads,  not  t hat  i t  i s  t he common,  or di nar y,  and 

accept ed pr act i ce t o use t hese wor ds i n such a manner .   As 

Just i ce Scal i a has wr i t t en,  a cour t  must  not  over l ook " t he 

di st i nct i on bet ween how a wor d can be used and how i t  or di nar i l y  

i s  used"  when i nt er pr et i ng st at ut or y t ext . 14  

¶64 I t  i s  har dl y  sur pr i s i ng t hat  t he di ct i onar i es do not  

def i ni t i vel y det er mi ne whet her  cheer l eadi ng const i t ut es a " spor t  

i nvol v i ng amat eur  t eams. "   Whet her  cheer l eadi ng shoul d be 

consi der ed a t eam spor t  has been a mat t er  of  publ i c debat e.   

Just  t hi s l ast  Sept ember ,  a Washi ngt on Post  ar t i c l e st at ed t hat  

" cheer l eadi ng i s not  of f i c i al l y  consi der ed a spor t  at  most  hi gh 

school s and uni ver si t i es"  and t hat  " cheer l eadi ng i n most  st at es 

i s not  consi der ed a spor t ;  i t ' s  an ' act i v i t y '  such as chess cl ub 

and debat i ng. " 15  I t  woul d be ver y odd i f  t he hi gh school s,  

uni ver si t i es,  and st at es t hat  do not  consi der  cheer l eadi ng a 

spor t  coul d di scover  t he er r or  of  t hei r  ways si mpl y by 

consul t i ng a di ct i onar y.    

¶65 As I  see t hi s case,  t he st at ut e' s phr ase " a spor t  

i nvol v i ng amat eur  t eams"  must  be i nt er pr et ed i n l i ght  of  t he 

l egi s l at ur e' s expr ess pur pose of  " decr eas[ i ng]  uncer t ai nt y 

r egar di ng t he l egal  r esponsi bi l i t y  f or  deat hs or  i nj ur i es t hat  

r esul t  f r om par t i c i pat i on i n r ecr eat i onal  act i v i t i es and t her eby 

                                                 
14 Smi t h v.  Uni t ed St at es,  508 U. S.  223,  242 ( 1993)  ( Scal i a,  

J. ,  di ssent i ng)  ( emphasi s i n or i gi nal ) .  

15 Root i ng f or  Saf et y,  Washi ngt on Post ,  Sept .  9,  2008,  at  
HE01.    
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t o hel p assur e t he cont i nued avai l abi l i t y  i n t hi s st at e of  

ent er pr i ses t hat  of f er  r ecr eat i onal  act i v i t i es t o t he publ i c. " 16  

¶66 The appl i cat i on of  Wi s.  St at .  § 895. 525( 4m)  woul d be 

f r aught  wi t h uncer t ai nt y i f  compet i t i on wer e t aken t o be t he 

essence of  a " spor t  i nvol v i ng amat eur  t eams"  under  t he st at ut e.   

As t he maj or i t y  opi ni on poi nt s  out , 17 a cheer l eadi ng squad may 

cheer  at  a basket bal l  game one day but  t hen compet e i n an 

or gani zed cheer l eadi ng cont est  t he next .   The st at ut e' s pur pose 

of  decr easi ng uncer t ai nt y woul d not  be f ur t her ed i f  t he 

st at ut or y phr ase " spor t  i nvol v i ng amat eur  t eams"  i mposed a 

r equi r ement  of  compet i t i on on cheer l eadi ng l i mi t i ng t he scope of  

Wi s.  St at .  § 895. 525( 4m) .  

                                                 
16 Wi s.  St at .  § 895. 525( 1) .    

See al so Raci ne Har l ey- Davi dson,  I nc.  v.  St at e Di v.  of  
Hear i ngs & Appeal s,  2006 WI  86,  ¶92,  292 Wi s.  2d 549,  717 
N. W. 2d 184 ( 2006)  ( const r ui ng t he st at ut e' s t er ms t o be 
consi st ent  wi t h i t s expr ess pur pose) ;  St at e v.  Hayes,  2004 WI  
80,  ¶39,  273 Wi s.  2d 1,  681 N. W. 2d 203 ( 2004)  ( " We t her ef or e 
t ur n t o an anal ysi s of  t he pur pose[ ]  .  .  .  of  t he st at ut e t o 
det er mi ne t he i nt er pr et at i on t hat  gi ves t he st at ut e i t s i nt ended 
ef f ect . " ) .  

17 Maj or i t y op. ,  ¶33.    
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¶67 Accor di ngl y,  because cheer l eadi ng can be const r ued as 

" a spor t  i nvol v i ng amat eur  t eams"  and such const r uct i on f ur t her s 

t he pur pose of  Wi s.  St at .  § 895. 525,  I  concl ude t hat  Wi s.  St at .  

§ 895. 525( 4m) ( a)  cover s hi gh school  cheer l eader s.   For  t he 

r easons set  f or t h,  I  wr i t e separ at el y.    

¶68 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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