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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med i n 

par t ,  r ever sed i n par t ,  and r emanded.  

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s r evi ew of  a publ i shed 

cour t  of  appeal s  deci s i on1 i nvol ves t hr ee quest i ons t hat  ar i se i n 

t he cont ext  of  a mi nor i t y shar ehol der ' s l awsui t  agai nst  t he 

maj or i t y shar ehol der :   ( 1)  whet her  t he al l egat i ons i n t he 

compl ai nt  st at e a di r ect  c l ai m by t he mi nor i t y shar ehol der  f or  

br each of  f i duc i ar y dut y;  ( 2)  whet her  an al l egat i on t hat  t he 

                                                 
1 Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  2008 WI  App 84,  312 

Wi s.  2d 636,  754 N. W. 2d 235.  
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maj or i t y shar ehol der  benef i t ed f r om due di l i gence——pai d f or  by 

t he cor por at i on f or  t he shar ehol der ' s own pur poses wi t hout  

r ei mbur sement  t o t he cor por at i on——suppor t s a di r ect  c l ai m by t he 

mi nor i t y shar ehol der  f or  br each of  f i duci ar y  dut y;  and ( 3)  

whet her  a pendi ng di r ect  c l ai m by t he mi nor i t y shar ehol der  f or  

j udi c i al  di ssol ut i on ( based on oppr essi ve conduct )  sur vi ves a 

cash- out  mer ger  t hat  el i mi nat es t he pet i t i oner ' s st at us as a 

shar ehol der .  

¶2 The cour t  of  appeal s hel d t hat  t he mi nor i t y 

shar ehol der ' s compl ai nt  f ai l ed t o st at e a di r ect  c l ai m f or  

br each of  f i duci ar y dut y because t he pr i mar y har m al l eged was t o 

t he cor por at i on,  not  t o t he shar ehol der .   However ,  t he cour t  of  

appeal s hel d t hat  one al l egat i on——t hat  expendi t ur es f or  due 

di l i gence f or  a pot ent i al  acqui s i t i on of  anot her  company 

ul t i mat el y benef i t ed onl y t he maj or i t y shar ehol der 2——woul d,  i f  

t r ue,  const i t ut e a " di v i dend- l i ke"  payment  t o t he maj or i t y 

shar ehol der  and t hus suppor t  a di r ect  c l ai m.   The j udi c i al  

di ssol ut i on c l ai m3 t he c i r cui t  cour t  had al l owed t o go f or war d 

                                                 
2 The maj or i t y shar ehol der  ul t i mat el y acqui r ed t he company 

f or  i t sel f .  

3 Wi sconsi n St at .  § 180. 1430( 2) ( b) ( 2005- 06) :  

The ci r cui t  cour t  .  .  .  may di ssol ve a cor por at i on i n 
a pr oceedi ng:  

  .  .  .  .  

( 2)  By a shar ehol der ,  i f  any of  t he f ol l owi ng i s 
est abl i shed:  

  .  .  .  .  
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encount er ed an unf or eseen bar r i er  at  t he cour t  of  appeal s:   

whi l e t he appeal  was pendi ng,  a f or ced mer ger  el i mi nat ed t he 

pet i t i oner ' s st at us as a shar ehol der .   A mot i on f i l ed by t he 

maj or i t y shar ehol der  br ought  t hi s t o t he cour t  of  appeal s '  

at t ent i on.   Ul t i mat el y,  t he cour t  of  appeal s  r emanded wi t h 

di r ect i ons t o ent er  an or der  t o di smi ss t hat  c l ai m on t he 

gr ounds t hat  t he post - c l ai m mer ger  had st r i pped t he pet i t i oner  

of  st andi ng t o pur sue t hat  c l ai m.  

¶3 Bot h t he mi nor i t y and maj or i t y shar ehol der s i nvol ved 

sought  r evi ew by t hi s cour t  of  t he r ul i ngs adver se t o t hem.   The 

mi nor i t y shar ehol der ,  Edwar d Not z ( Not z) ,  appeal ed t he cour t  of  

appeal s '  deci s i ons t hat  f i r st ,  he f ai l ed t o st at e a di r ect  c l ai m 

f or  br each of  f i duci ar y dut y,  and second,  he had l ost  st andi ng 

on t he j udi c i al  di ssol ut i on c l ai m due t o t he mer ger .   The 

maj or i t y shar ehol der ,  Ever et t  Smi t h Gr oup,  Lt d.  ( t he Smi t h 

Gr oup) ,  cr oss- appeal ed t he cour t  of  appeal s '  deci s i on t hat  t he 

di r ect  c l ai m based on t he al l egat i ons about  due di l i gence cost s 

coul d pr oceed.  

¶4 For  t he r easons set  f or t h her ei n,  we af f i r m i n par t ,  

r ever se i n par t ,  and r emand f or  f ur t her  pr oceedi ngs.   We agr ee 

wi t h t he cour t  of  appeal s t hat  t he c l ai ms of  har m al l eged——t he 

l oss of  a cor por at e oppor t uni t y and t he sal e of  a subsi di ar y 

                                                                                                                                                             
( b)  That  t he di r ect or s or  t hose i n cont r ol  of  t he 
cor por at i on have act ed,  ar e act i ng or  wi l l  act  i n a 
manner  t hat  i s  i l l egal ,  oppr essi ve or  f r audul ent .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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wi t h hi gh gr owt h pot ent i al ——caused har m pr i mar i l y t o t he 

cor por at i on,  and t hus we af f i r m t he di smi ssal  of  Not z ' s di r ect  

c l ai m of  br each of  f i duci ar y dut y as t o t hose al l egat i ons.   On 

t he cr oss- appeal ed i ssue,  we al so agr ee wi t h t he cour t  of  

appeal s t hat  t he maj or i t y shar ehol der ' s appr opr i at i on of  t he due 

di l i gence pai d f or  by t he cor por at i on r esul t ed i n a const r uct i ve 

di v i dend t o t he maj or i t y shar ehol der  because i t  r ecei ved a 

benef i t  at  t he expense of  t he mi nor i t y shar ehol der s.   Thus we 

af f i r m t he cour t  of  appeal s '  deci s i on per mi t t i ng t hat  c l ai m t o 

pr oceed and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶5 Wher e we di sagr ee wi t h t he cour t  of  appeal s i s on t he 

quest i on of  Not z ' s st andi ng t o pur sue hi s j udi c i al  di ssol ut i on 

c l ai m.   Wi sconsi n St at .  § 180. 1106( 1) ( d)  i s st r ai ght f or war d i n 

i t s r equi r ement  t hat  a pendi ng c l ai m " may be cont i nued as i f  t he 

mer ger  di d not  occur . "   Not z ' s j udi c i al  di ssol ut i on c l ai m,  

i ni t i at ed pr i or  t o t he mer ger ,  al l eged har m t o t hat  shar ehol der ,  

not  t o t he cor por at i on.   Because t he st at ut e pr ecl udes a mer ger  

f r om oper at i ng t o st r i p such a c l ai mant  of  t he r i ght  t o pur sue a 

pendi ng act i on,  such as hi s di r ect  act i on her e,  and because we 

f i nd per suasi ve suppor t  f or  t hat  posi t i on,  we r ever se t he cour t  

of  appeal s '  deci s i on on t hat  i ssue.   We t her ef or e r emand t hat  

c l ai m t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

I .  BACKGROUND 

¶6 The company at  t he cent er  of  t hi s di sput e,  Al ber t  

Tr ost el  & Sons ( ATS) ,  evol ved and gr ew f r om i t s  begi nni ng as one 

of  t he t anner i es t hat  made Mi l waukee a power house i n t he l eat her  
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i ndust r y i n t he l at e 1800s.   The st or y of  t he company' s gr owt h 

i ncl udes names f ami l i ar  t o anyone wi t h a passi ng knowl edge of  

Wi sconsi n hi st or y:   one of  Al ber t  Tr ost el ' s  sons mar r i ed i nt o 

t he Ui hl ei n f ami l y,  a maj or  pl ayer  i n anot her  of  Mi l waukee' s 

t hen- t hr i v i ng i ndust r i es——t he br ewi ng of  beer .   Over  t he year s,  

ATS acqui r ed subsi di ar i es and br anched out  i nt o pr oduct i on of  

r ubber  and pl ast i cs.   Thr ough a ser i es of  t r ansact i ons,  cont r ol  

of  t he company shi f t ed f r om Tr ost el ' s  descendant s t o Ever et t  

Smi t h,  who was hi r ed by ATS i n 1938 and l at er  became pr esi dent  

of  t he company.   Smi t h f or med what  woul d event ual l y become t he 

Smi t h Gr oup.   At  t he t i me t hi s  act i on was commenced,  ATS was 

owned 88. 9 per cent  by t he Smi t h Gr oup,  5. 5 per cent  by Not z,  and 

5. 6 per cent  by ot her  Tr ost el  descendant s who ar e not  par t i es t o 

t hi s pr oceedi ng. 4  

¶7 By 2003,  ATS' s boar d of  di r ect or s was compr i sed 

ent i r el y of  member s who wer e al so of f i cer s and/ or  di r ect or s of  

t he Smi t h Gr oup.   The Smi t h Gr oup began maki ng of f er s t o 

pur chase t he shar es of  ATS' s mi nor i t y shar ehol der s.   Not z 

r ej ect ed t he of f er s.   

¶8 At  t he same t i me,  ATS t ur ned i t s at t ent i on t o t he 

pot ent i al  f or  gr owt h i n pl ast i cs .   As par t  of  t hi s new st r at egy,  

i t s subsi di ar y,  Tr ost el  Speci al t y El ast omer s Gr oup,  I nc.  

( Tr ost el  SEG) ,  i n June 2003 acqui r ed an I owa cust om i nj ect i on 

                                                 
4 Not z,  t he pl ai nt i f f - pet i t i oner ,  i s  a descendant  of  Al ber t  

Tr ost el ;  t he def endant s- cr oss- pet i t i oner s ar e t hr ee di r ect or s of  
ATS who wer e af f i l i at ed wi t h t he Smi t h Gr oup,  and t he Smi t h 
Gr oup i t sel f ,  now cont r ol l ed i n par t  by descendant s of  Ever et t  
Smi t h.  
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mol di ng company,  and ATS cont empl at ed ot her  acqui s i t i ons as 

wel l .   

¶9 What  happened next  i s t he basi s of  Not z ' s c l ai ms.   I n 

June 2004 an oppor t uni t y pr esent ed i t sel f  f or  ATS t o acqui r e t he 

asset s of  Di ckt en & Masch,  a compet i ng pl ast i cs manuf act ur i ng 

busi ness.   ATS conduct ed due di l i gence.   But  i n August  2004,  t he 

ATS boar d deci ded t o pass on acqui r i ng Di ckt en & Masch.   Shor t l y  

t her eaf t er ,  t he Smi t h Gr oup,  whi ch had no ot her  di r ect  hol di ngs 

i n t he pl ast i cs f i el d,  acqui r ed Di ckt en & Masch.   Wi t hi n mont hs,  

t he Smi t h Gr oup' s new Di ckt en & Masch af f i l i at e pur chased t he 

asset s of  ATS' s pl ast i cs subsi di ar y,  Tr ost el  SEG,  f r om ATS.    

¶10 I n r esponse t o t he Smi t h Gr oup' s acqui s i t i on of  bot h 

pl ast i cs compani es,  Not z commenced an act i on5 agai nst  t he Smi t h 

Gr oup and f our  of  i t s  di r ect or s on Apr i l  6,  2006.   The i ni t i al  

compl ai nt  was di smi ssed,  and an amended compl ai nt  was f i l ed 

                                                 
5 Not z had al so sent  a demand l et t er  t o ATS,  pur suant  t o 

Wi s.  St at .  § 180. 0742,  st at i ng,  " t he mi nor i t y shar ehol der s ar e 
r equi r ed t o make a wr i t t en demand f or  ATS t o t ake act i on wi t h 
r egar d t o t hese der i vat i ve c l ai ms.   Thi s l et t er  shal l  ser ve t hat  
pur pose. "   The l et t er  demanded,  among ot her  t hi ngs,  t hat  t he 
pur chase of  Tr ost el  SEG by Di ckt en & Masch be r esci nded and 
i ndependent  di r ect or s be el ect ed t o ATS' s boar d.   I n r esponse t o 
Not z ' s l et t er  and a s i mi l ar  l et t er  f r om t he ot her  mi nor i t y 
shar ehol der s,  on Oct ober  4,  2005,  ATS el ect ed t hr ee i ndependent  
di r ect or s t o ATS' s boar d and cr eat ed a speci al  l i t i gat i on 
commi t t ee t o i nvest i gat e t he al l egat i ons i n t he demand l et t er s.   
The speci al  l i t i gat i on commi t t ee consi st ed of  t he t hr ee 
i ndependent  di r ect or s.   The commi t t ee subsequent l y i ssued a 
r epor t  concl udi ng t her e was " no i nt ent i onal  behavi or  or  
mal i c i ousness on t he par t  of  [ ATS]  f i duci ar i es t o di sadvant age 
t he mi nor i t y shar ehol der s"  and maki ng cer t ai n r ecommendat i ons 
t hat  ar e not  r el evant  t o t he quest i ons we ar e concer ned wi t h 
her e.   No der i vat i ve c l ai m was ever  pur sued by Not z;  t he di sput e 
pr esent ed her e cent er s on hi s di r ect  c l ai ms.  
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Sept ember  29,  2006,  al l egi ng br each of  f i duci ar y dut y by t he 

Smi t h Gr oup and br each of  f i duci ar y dut y by t he i ndi v i dual  

di r ect or s,  and r equest i ng j udi c i al  di ssol ut i on pur suant  t o Wi s.  

St at .  § 180. 1430( 2) ( b)  on t he gr ounds t hat  t he def endant s had 

act ed i n a manner  t hat  was oppr essi ve t o Not z. 6   

¶11 At  a hear i ng hel d on November  22,  2006,  t he Mi l waukee 

Count y Ci r cui t  Cour t ,  t he Honor abl e John A.  Fr anke pr esi di ng,  

f ound t hat  t he i nj ur i es al l eged i n t he compl ai nt  wer e common t o 

al l  shar ehol der s,  r easoni ng t hat  any anci l l ar y benef i t  t he Smi t h 

Gr oup r ecei ved f r om t he t r ansact i on di d not  cr eat e a di r ect  

i nj ur y.   The ci r cui t  cour t  di smi ssed Not z ' s c l ai ms of  br each of  

f i duci ar y dut y.   However ,  i t  decl i ned t o di smi ss t he j udi c i al  

di ssol ut i on c l ai m based on al l egedl y oppr essi ve conduct .   

¶12 The cour t  of  appeal s gr ant ed t he par t i es '  pet i t i ons t o 

appeal  t he c i r cui t  cour t ' s  or der .   Whi l e t he appeal  was pendi ng,  

ATS i ni t i at ed a cash- out  mer ger  under  Wi s.  St at .  

§§ 180. 1101( 2) ( c)  and 180. 1103( 3) .   Despi t e Not z ' s opposi t i on, 7 

                                                 
6 The amended compl ai nt  descr i bes t he oppr essi ve conduct  as 

" i ncl ud[ i ng] ,  among ot her  t hi ngs,  a concer t ed ef f or t  by t he 
Smi t h Gr oup and t he I ndi v i dual  Def endant s t o oppr ess t he 
Pl ai nt i f f  and f or ce hi m t o sel l  hi s shar es i n ATS t o t he Smi t h 
Gr oup f or  l ess t han a f ai r  val ue and t o f r eeze Pl ai nt i f f  out  of  
t he pl ast i cs busi ness i n r et al i at i on f or  r ef usi ng t o sel l  hi s 
shar es at  l ess t han f ai r  val ue. "   

7 The ot her  mi nor i t y shar ehol der s r ecei ved cash f or  t hei r  
shar es.   Not z per f ect ed hi s di ssent er ' s r i ght s t o have a cour t  
det er mi ne t he f ai r  val ue of  hi s shar es.   That  case i s cur r ent l y 
pendi ng as a separ at e pr oceedi ng i n t he Uni t ed St at es Di st r i ct  
Cour t  f or  t he East er n Di st r i ct  of  Wi sconsi n.   See,  i nf r a,  ¶37 
n. 26.  
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t he mer ger  was appr oved and became ef f ect i ve May 17,  2007. 8  As 

not ed above,  t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

hol di ng t hat  t he br each of  f i duci ar y dut y c l ai m was 

appr opr i at el y a der i vat i ve,  r at her  t han di r ect ,  c l ai m on t he 

gr ounds t hat  " st r i pp[ i ng]  Al ber t  Tr ost el  & Sons of  i t s  most  

i mpor t ant  asset s and di ver t [ i ng]  t o t he Smi t h Gr oup Tr ost el ' s  

cor por at e oppor t uni t y t o buy Di ckt en and Masch .  .  .  [ was]  an 

i nj ur y t o Tr ost el "  because " al l  of  t he shar ehol der s wer e 

af f ect ed equal l y[ . ] "   Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  2008 WI  

App 84,  ¶17,  312 Wi s.  2d 636,  754 N. W. 2d 235.   I t  car ved out  a 

por t i on of  t he c l ai m,  however ,  havi ng t o do wi t h money spent  f or  

due di l i gence.   Gi ven t he Smi t h Gr oup' s ul t i mat e acqui s i t i on of  

Di ckt en & Masch,  ATS' s expendi t ur es f or  due di l i gence ul t i mat el y  

benef i t ed onl y t hat  maj or i t y shar ehol der ,  t he cour t  of  appeal s  

r easoned,  and t hus const i t ut ed a const r uct i ve di v i dend.   I d. ,  

¶18.   As t o t he j udi c i al  di ssol ut i on c l ai m,  whi ch had sur vi ved 

i n t he c i r cui t  cour t ,  t he cour t  of  appeal s f ound t hat  an 

i nt er veni ng event ,  t he cash- out  mer ger ,  had st r i pped t he 

pet i t i oner  of  st andi ng t o pur sue t he j udi c i al  di ssol ut i on c l ai m 

                                                 
8 Ther e ar e some pr ocedur al  pecul i ar i t i es i n t hi s case i n 

t hat  t he r ecor d cont ai ns no document at i on r el at ed t o t he mer ger  
because t he r ecor d was al r eady compl et e bef or e i t  happened.   The 
cour t  of  appeal s accept ed br i ef i ng on t he mer ger ' s ef f ect  on 
Not z ' s j udi c i al  di ssol ut i on c l ai m and cl ear l y based i t s r ul i ng 
on st andi ng on t he mat er i al s pr esent ed i n t hose br i ef s;  i t  di d 
not  per mi t  t he par t i es t o suppl ement  t he r ecor d.   The r esul t  was 
t hat  t he par t i es c i t ed i n t hei r  br i ef s her e mat er i al s consi der ed 
by t he cour t  of  appeal s t hat  wer e never  made par t  of  t he r ecor d.   
We t her ef or e r el y as wel l  on t he mat er i al s submi t t ed t o t he 
cour t  of  appeal s.  
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because he was no l onger  a shar ehol der .   I d. ,  ¶26.   Ther ef or e,  

t he cour t  of  appeal s r emanded wi t h an or der  t o di smi ss t hat  

c l ai m f or  l ack of  st andi ng.   I d.  

¶13 A pet i t i on and a cr oss- pet i t i on f or  r evi ew f ol l owed,  

and t hi s cour t  gr ant ed r evi ew.  

I I .  STANDARD OF REVI EW 

¶14 Whet her  a compl ai nt  by a mi nor i t y shar ehol der  has 

al l eged f act s t hat  wi l l  suppor t  di r ect  c l ai ms f or  br each of  

f i duci ar y dut y pr esent s quest i ons of  l aw r evi ewed de novo.   See 

Bor ne v.  Gonst ead Advanced Techni ques,  I nc. ,  2003 WI  App 135,  

¶10,  266 Wi s.  2d 253,  667 N. W. 2d 709.  
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¶15 At  t he mot i on t o di smi ss st age, 9 t he cour t  must  accept  

al l  f act s al l eged as t r ue and const r ue " al l  r easonabl e 

i nf er ences t hat  may be dr awn f r om t hose f act s i n f avor  of  

st at i ng a c l ai m. "   Pet er son v.  Vol kswagen of  Am. ,  I nc. ,  2004 WI  

App 76,  ¶2,  272 Wi s.  2d 676,  679 N. W. 2d 840.   A c l ai m wi l l  be 

di smi ssed onl y i f  " i t  appear s qui t e cer t ai n t hat  no r el i ef  can 

be gr ant ed under  any set  of  f act s t he pl ai nt i f f s mi ght  pr ove i n 

suppor t  of  t hei r  al l egat i ons. "   I d.    

¶16 The appl i cat i on of  a st at ut e t o undi sput ed f act s i s 

r evi ewed de novo.   DOR v.  Menasha,  2008 WI  88,  ¶44,  311 Wi s.  2d 

579,  754 N. W. 2d 95.  

                                                 
9 We r ecogni ze t hat  mat er i al  r el at ed t o t he mer ger  was 

pr esent ed t o t he cour t  of  appeal s i n connect i on wi t h mot i ons 
made t o t hat  cour t  and pur suant  t o an Oct ober  4,  2007,  or der ,  
whi ch st at ed,   

Al t hough t he cour t  wi l l  not  per mi t  suppl ement at i on of  
t he appel l at e r ecor d,  t he cour t  r ecogni zes t hat  
addr essi ng t he moot ness i ssue may r equi r e 
consi der at i on of  mat er i al s not  i n t he appel l at e 
r ecor d,  s i nce t he mat er i al s wer e l i kel y pr oduced af t er  
t he appeal  was f i l ed.   Consequent l y,  t he cour t  wi l l  
al l ow t he par t i es t o r ef er  i n t hei r  br i ef s and 
appendi ces t o mat er i al s submi t t ed i n t he mot i on 
pr act i ce bef or e t hi s cour t  t hat  r el at e t o t he moot ness 
i ssue.    

We not e t hat  under  t he unusual  c i r cumst ances pr esent ed her e 
t hi s mat er i al  does not  const i t ut e " mat t er s out si de of  t he 
pl eadi ngs"  under  Wi s.  St at .  § 802. 06( 2) ( b)  ( st at i ng t hat  wher e 
such mat t er s ar e pr esent ed t o t he cour t ,  t he mot i on i s t r eat ed 
as one f or  summar y j udgment ) .   The cour t  of  appeal s appear ed t o 
t r eat  t hi s mat er i al  as par t  of  t he pl eadi ngs.   Under  t hese 
ci r cumst ances,  we see no r eason t o t r eat  t hi s as an act i on f or  
summar y j udgment .   
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I I I .  THE BREACH OF FI DUCI ARY DUTY CLAI MS 

A.  Acqui s i t i ons of  t he pl ast i cs compani es 

¶17 Not z ' s c l ai ms of  br each of  f i duci ar y dut y ar e 

pr i mar i l y based on t he ser i es of  t r ansact i ons i n whi ch t he Smi t h 

Gr oup acqui r ed t wo pl ast i cs compani es. 10  The al l egat i ons ar e 

t hat  t he Smi t h Gr oup,  as ATS' s maj or i t y shar ehol der ,  r ej ect ed 

t he oppor t uni t y ATS had t o buy Di ckt en & Masch;  t he Smi t h Gr oup 

subsequent l y bought  Di ckt en & Masch i t sel f ;  and t he Smi t h Gr oup,  

i n i t s capaci t y  as maj or i t y shar ehol der ,  or chest r at ed t he sal e 

of  ATS' s val uabl e pl ast i cs gr oup,  Tr ost el  SEG,  t o i t s own new 

acqui s i t i on.   

¶18 The quest i on i s whet her  t hose al l egat i ons suppor t  

di r ect  c l ai ms f or  br each of  f i duci ar y dut y t o a mi nor i t y 

shar ehol der .   The par t i es suggest  di f f er ent  cases as gui des f or  

our  anal ysi s.   The Smi t h Gr oup ar gues t hat  Rose v.  Schant z,  56 

Wi s.  2d 222,  201 N. W. 2d 593 ( 1972) ,  r equi r es a f i ndi ng t hat  

t hese ar e der i vat i ve c l ai ms;  Not z ar gues t hat  t he pr i nci pl es 

ar t i cul at ed i n Jor gensen v.  Wat er  Wor ks,  I nc.  ( Jor gensen I I ) ,  

                                                 
10 The amended compl ai nt  st at es,   

Def endant  Smi t h Gr oup br eached i t s f i duci ar y dut y t o 
t he Pl ai nt i f f  by engagi ng i n t wo r el at ed sel f - deal i ng 
t r ansact i ons t hat  wer e i nt ended t o har m t he Pl ai nt i f f ,  
by f ai l i ng t o pr ovi de Pl ai nt i f f  wi t h pr i or  not i ce of  
t he pr oposed t r ansact i ons at  a t i me when Pl ai nt i f f  
coul d have obj ect ed and sought  t o st op t he 
t r ansact i ons,  by or chest r at i ng const r uct i ve di v i dends 
f r om ATS t o t he Smi t h Gr oup,  and by act i ng wi t h t he 
i nt ent  t o har m t he Pl ai nt i f f .  
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2001 WI  App 135,  246 Wi s.  2d 614,  630 N. W. 2d 230,  and Lut her  v.  

C. J.  Lut her  Co. ,  118 Wi s.  112,  94 N. W.  69 ( 1903) ,  compel  a 

f i ndi ng t hat  t hese ar e di r ect  c l ai ms.  

¶19 I n Rose,  mi nor i t y st ockhol der s sued f or  an i nj unct i on 

f or  br each of  t he f i duci ar y dut i es owed t o t hem by t he 

di r ect or s.   Rose,  56 Wi s.  2d at  223- 24.   The ci r cui t  cour t  

deni ed def endant s '  mot i on f or  summar y j udgment  but  was r ever sed 

by t hi s cour t .   I d.  at  224,  230.   We hel d t hat  t hough each 

shar ehol der  has an i ndi v i dual  r i ght  t o be t r eat ed f ai r l y by t he 

boar d of  di r ect or s,  when t he i nj ur y f r om such act i ons i s 

pr i mar i l y t o t he cor por at i on,  t her e can be no di r ect  c l ai m by 

mi nor i t y shar ehol der s.   I d.  at  228- 29.  

¶20 I n t hat  case,  we acknowl edged t he dut y t o i ndi v i dual  

shar ehol der s but  set  i mpor t ant  par amet er s.    

I t  i s  t r ue t he f i duci ar y dut y of  a di r ect or  i s  owed t o 
t he i ndi v i dual  st ockhol der s as wel l  as t o t he 
cor por at i on.   Di r ect or s i n t hi s st at e may not  use 
t hei r  posi t i on of  t r ust  t o f ur t her  t hei r  pr i vat e 
i nt er est s.   Thus,  wher e some i ndi v i dual  r i ght  of  a 
st ockhol der  i s bei ng i mpai r ed by t he i mpr oper  act s of  
a di r ect or ,  t he st ockhol der  can br i ng a di r ect  sui t  on 
hi s own behal f  because i t  i s  hi s i ndi v i dual  r i ght  t hat  
i s  bei ng vi ol at ed.    

I d.  ( c i t at i ons omi t t ed) .   However ,  a r i ght  of  act i on t hat  

bel ongs t o t he cor por at i on cannot  be pur sued as a di r ect  c l ai m 

by an i ndi v i dual  st ockhol der .   I d.  at  229.   As we not ed,  even 

wher e t he i nj ur y t o t he cor por at i on r esul t s i n har m t o a 
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shar ehol der , 11 i t  won' t  t r ansf or m an act i on f r om a der i vat i ve t o 

a di r ect  one:  

That  such pr i mar y and di r ect  i nj ur y t o a cor por at i on 
may have a subsequent  i mpact  on t he val ue of  t he 
st ockhol der s '  shar es i s c l ear ,  but  t hat  i s  not  enough 
t o cr eat e a r i ght  t o br i ng a di r ect ,  r at her  t han 
der i vat i ve,  act i on.   Wher e t he i nj ur y t o t he 
cor por at i on i s t he pr i mar y i nj ur y,  and any i nj ur y t o 
st ockhol der s secondar y,  i t  i s  t he der i vat i ve act i on 
al one t hat  can be br ought  and mai nt ai ned.   That  i s t he 
gener al  r ul e,  and,  i f  i t  wer e t o be abandoned,  t her e 
woul d be no r eason l ef t  f or  t he concept  of  der i vat i ve 
act i ons f or  t he r edr ess of  wr ongs t o a cor por at i on.  

I d.  at  229- 30 ( c i t at i ons omi t t ed) .  

¶21 Not z asser t s t hat  t he pr i nci pl es of  Jor gensen I I  and 

Lut her  appl y her e.   I n Jor gensen I I  t he cour t  of  appeal s f ound 

t hat  wher e shar ehol der - di r ect or s st opped maki ng di st r i but i ons t o 

some mi nor i t y shar ehol der s whi l e cont i nui ng t o pay t hemsel ves 

di st r i but i ons,  such shar ehol der - di r ect or s had br eached t hei r  

f i duci ar y dut y,  and t he i nj ur y caused was pr i mar i l y per sonal  t o 

t he mi nor i t y shar ehol der s.   Jor gensen I I ,  246 Wi s.  2d 614,  ¶¶18-

19.   I n Lut her ,  t hi s cour t  f ound t hat  t wo shar ehol der - di r ect or s 

had br eached t hei r  f i duci ar y dut y when t hey or chest r at ed t he 

sal e of  new shar es t o an al l y  i n or der  t o gai n cont r ol  of  t he 

company.   Lut her ,  118 Wi s.  at  123.   As f or  Rose,  Not z woul d have 

us r ead i t  mor e nar r owl y,  as hol di ng t hat  wher e t he onl y har m 

al l eged by a mi nor i t y shar ehol der  i s t he di mi nut i on of  t he val ue 

of  t he shar es,  and t hus,  har m t o t he cor por at i on,  t her e can be 

no di r ect  c l ai m.  

                                                 
11 We use t he t er ms " shar ehol der "  and " st ockhol der "  

i nt er changeabl y.  
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¶22 Not z al l eges sel f - deal i ng on t he par t  of  t he maj or i t y 

shar ehol der ,  but  t he cases on whi ch he r el i es do not  st and f or  

t he pr oposi t i on t hat  a shar ehol der - di r ect or ' s sel f - deal i ng 

t r ansf or ms an act i on t hat  pr i mar i l y i nj ur es t he cor por at i on i nt o 

one t hat  pr i mar i l y i nj ur es a shar ehol der .   I t  i s  c l ear  f r om Read 

v.  Read,  205 Wi s.  2d 558,  556 N. W. 2d 768 ( Ct .  App.  1996) ,  t hat  a 

maj or i t y shar ehol der ' s sel f - deal i ng may r esul t  i n i nj ur y t hat  i s  

pr i mar i l y t o t he cor por at i on.   I n t hat  case,  Read,  a mi nor i t y 

shar ehol der ,  had al l eged t hat  t he cont r ol l i ng st ockhol der s had 

mi sappr opr i at ed cor por at e asset s and engaged i n sel f - deal i ng 

" t hr ough t hei r  t r ansact i ons wi t h ot her  cor por at i ons i n whi ch 

t hey wer e st ockhol der s but  he was not . "   I d.  at  562.   The cour t  

of  appeal s di sagr eed t hat  any i nj ur y was di r ect l y t o hi m as t he 

mi nor i t y shar ehol der :   " Her e,  as i n t he Rose case,  Read' s 

compl ai nt  al l eges conduct  t hat ,  i f  t r ue,  means t hat  r esul t i ng 

pr i mar y i nj ur y  i s t o t he cor por at i on,  not  t he i ndi v i dual  

st ockhol der  br i ngi ng t he sui t . "   I d.  at  570.  

¶23 We agr ee wi t h t he Smi t h Gr oup t hat  br each of  f i duci ar y 

dut y c l ai ms,  based on t he l ost  oppor t uni t y t o pur chase one 

company and t he sal e of  a subsi di ar y wi t h gr eat  gr owt h 

pot ent i al ,  ar e gover ned by Rose.   Our  anal ys i s under  Rose 

cent er s on a det er mi nat i on of  whet her  t he pr i mar y i nj ur y i s t o 

t he cor por at i on or  t o t he shar ehol der .   Rose does not  pr eci sel y 

def i ne when an i nj ur y i s " pr i mar [ i l y ]  .  .  .  t o t he cor por at i on. "   

Rose,  56 Wi s.  2d at  229.   Jor gensen I I  does,  however ,  def i ne t he 

opposi t e,  an i nj ur y " pr i mar i l y .  .  .  t o an i ndi v i dual  

shar ehol der , "  as one whi ch " af f ect s a shar ehol der ' s r i ght s i n a 
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manner  di st i nct  f r om t he ef f ect  upon ot her  shar ehol der s. "   

Jor gensen I I ,  246 Wi s.  2d 614,  ¶16.   We agr ee wi t h t he cour t  of  

appeal s t hat  t he al l egat i ons her e ar e essent i al l y  t hat  t he Smi t h 

Gr oup " st r i pped [ ATS]  of  i t s  most  i mpor t ant  asset s"  and engaged 

i n var i ous act s of  sel f - deal i ng,  and t hat  t hose ar e al l egat i ons 

of  i nj ur y pr i mar i l y t o ATS.   Not z,  312 Wi s.  2d 636,  ¶17.   As t he 

cour t  of  appeal s not ed,  " [ A] l l  of  t he shar ehol der s [ of  ATS]  wer e 

af f ect ed equal l y"  by t he l oss of  t he oppor t uni t y t o acqui r e 

Di ckt en & Masch and by t he sal e of  Tr ost el  SEG,  t he pl ast i cs 

di v i s i on.   I d.   To hol d ot her wi se woul d mean,  as we sai d i n 

Rose,  t hat  " t her e woul d be no r eason l ef t  f or  t he concept  of  

der i vat i ve act i ons f or  t he r edr ess of  wr ongs t o a cor por at i on. "   

Rose,  56 Wi s.  2d at  230.   The si t uat i on her e i nvol ves,  as t he 

c i r cui t  cour t  not ed,  " t he maj or i t y ' s power  t o sel l  a par t  of  a 

company t o an ent i t y t hat  i t  has a hundr ed per cent  i nt er est  

i n .  .  .  [ a] t  a f ai r  pr i ce. " 12  Such a t r ansact i on may gi ve r i se 

t o a der i vat i ve c l ai m f or  i nj ur y t hat  i s  pr i mar i l y t o t he 

cor por at i on;  under  Rose,  t hat  i s  t he onl y c l ai m avai l abl e.    

                                                 
12 I t  i s  c l ear  f r om t he case l aw appl i cabl e her e t hat  a 

der i vat i ve act i on i s appr opr i at e on t he cl ai m t o t he ext ent  t hat  
i t  i s  based on t he al l egat i ons concer ni ng t he Smi t h Gr oup' s 
pur chase of  Tr ost el  SEG and Di ckt en & Masch.   The appr oach 
advocat ed by t he concur r ence/ di ssent  woul d cr eat e t he 
possi bi l i t y  of  di r ect  act i ons wher ever  t her e ar e shar ehol der s i n 
common bet ween a par ent  cor por at i on sel l i ng a subsi di ar y and t he 
pur chasi ng cor por at i on.   See concur r ence/ di ssent ,  ¶76.   Such an 
unwor kabl e appr oach woul d i mpose unnecessar y cost s and 
uncer t ai nt y on r out i ne cor por at e t r ansact i ons.  
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B.  The due di l i gence expenses 

¶24 As not ed above,  however ,  t he cour t  of  appeal s di d not  

f ul l y  c l ose t he door  on Not z ' s di r ect  c l ai m of  br each of  

f i duci ar y dut y.   Not z ' s amended compl ai nt  al l eged t hat  t he Smi t h 

Gr oup benef i t ed f r om ATS' s payment  of  due di l i gence expenses f or  

t he never - consummat ed acqui s i t i on of  Di ckt en & Masch when i t  

subsequent l y acqui r ed Di ckt en & Masch f or  i t sel f .   I n ot her  

wor ds,  as ATS maj or i t y shar ehol der ,  t he Smi t h Gr oup made t he 

deci s i on t o l et  ATS pi ck up t he t ab f or  t he due di l i gence,  t he 

benef i t s of  whi ch expense accr ued onl y t o t he Smi t h Gr oup,  not  

t o ATS' s mi nor i t y shar ehol der s,  when t he Smi t h Gr oup made t he 

deci s i on t o acqui r e Di ckt en & Masch on i t s own.   The cour t  of  

appeal s v i ewed t hi s al l egat i on as suppor t i ng a di r ect  c l ai m of  

br each of  f i duci ar y dut y because t he expense was,  i n t he cour t ' s  

wor ds,  a " di v i dend- l i ke payment [ ] . " 13  Not z,  312 Wi s.  2d 636,  

¶18.   I t  r easoned t hat  t hi s payment  f i t  t he descr i pt i on i n 

Jor gensen I I ,  whi ch hel d t hat  i nj ur y due t o t he act  of  

shar ehol der - di r ect or s t hat  af f ect s a shar ehol der  di f f er ent l y 

f r om ot her s gi ves r i se t o a di r ect  c l ai m.   I d.  

                                                 
13 The cour t  of  appeal s al so r ef er r ed t o t he payment  as a 

const r uct i ve di v i dend.   Not z,  312 Wi s.  2d 636,  ¶18.   I n t hi s  
opi ni on,  we use t he t er ms " di v i dend- l i ke payment "  and 
" const r uct i ve di v i dend"  i nt er changeabl y.   Exampl es of  a 
const r uct i ve di v i dend i ncl ude " excessi ve compensat i on,  bar gai n 
pur chases of  cor por at e pr oper t y,  and shar ehol der  use of  
cor por at e pr oper t y. "   Bl ack' s Law Di ct i onar y 513 ( 8t h ed.  2004) .  
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¶25 On t hi s c l ai m at  l east ,  t he par t i es have f ound common 

gr ound.   Bot h ar gue t hat  t he cour t  of  appeal s i mpr oper l y 

di st i ngui shed Not z ' s const r uct i ve di v i dend f r om t he r est  of  hi s 

f i duci ar y dut y c l ai ms.   Not z s t r enuousl y obj ect s t o anal ysi s 

t hat  woul d t r eat  t he due di l i gence expense cl ai ms di f f er ent l y 

t han t hose concer ni ng t he maj or i t y shar ehol der ' s squander i ng of  

cor por at e oppor t uni t i es and t he sal e of  cor por at e asset s t o 

i t sel f . 14  The Smi t h Gr oup,  f or  i t s  par t ,  st r enuousl y obj ect s t o 

t he appl i cabi l i t y  of  Jor gensen I I  t o t he f act s her e and ar gues 

t hat  t he c i r cui t  cour t  got  i t  r i ght  when i t  wr ot e,  " [ T] he 

compl ai nt  al l eges i nj ur i es t hat  wer e common t o t he shar ehol der s 

gener al l y and t he f act  t hat  some shar ehol der s may have benef i t ed 

i n a way t hat  bal anced out  t hat  i nj ur y f or  t hem does not  cr eat e 

a di r ect  i nj ur y .  .  .  . "   The Smi t h Gr oup says Not z has f ai l ed 

t o ar t i cul at e an i nj ur y t hat  he suf f er ed separ at e f r om t hat  

al l egedl y suf f er ed by al l  ot her  ATS shar ehol der s.  

¶26 As j ust  not ed,  an i nj ur y " pr i mar i l y .  .  .  t o an 

i ndi v i dual  shar ehol der "  i s one whi ch " af f ect s a shar ehol der ' s 

r i ght s i n a manner  di st i nct  f r om t he ef f ect  upon ot her  

shar ehol der s. "   Jor gensen I I ,  246 Wi s.  2d 614,  ¶16.  

¶27 Her e,  t he al l egat i on i s t hat  as maj or i t y shar ehol der ,  

t he Smi t h Gr oup got  t he di r ect  and i mmedi at e benef i t  of  t he due 

                                                 
14 " The di st i nct i on per cei ved by t he Cour t  of  

Appeal s .  .  .  l acks a coher ent  under pi nni ng.   Candi dl y,  a 
consi st ent  pol i cy shoul d appl y i n ei t her  case. "   Pet ' r  Resp.  Br .  
at  5.  
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di l i gence15 expendi t ur e as shar ehol der s i n t he cor por at i on t hat  

acqui r ed Di ckt en & Masch.   As a mi nor i t y shar ehol der ,  Not z di d 

not ,  as t he cour t  of  appeal s  not ed,  r ecei ve an of f set t i ng 

payment .   Not z,  312 Wi s.  2d 636,  ¶18.   The bot t om l i ne,  as 

al l eged i n t he compl ai nt , 16 i s  t hat  t her e was never  any i nt ent i on 

f or  t he mi nor i t y  shar ehol der  t o benef i t  i n any way f r om t hi s due 

di l i gence expendi t ur e because  

i f  t he of f er  [ t o pur chase]  t he st ock was r ej ect ed[ , ]  
t he Smi t h Gr oup pl anned t o f r eeze [ Not z]  out  of  t he 
pl ast i cs busi ness by t r ansf er r i ng t he ent i r e pl ast i cs 
di v i s i on f r om ATS t o t he Smi t h Gr oup i n t wo st eps.   
Fi r st ,  t he Smi t h Gr oup r at her  t han ATS woul d acqui r e 
Di ckt en & Masch.   Second,  t he Smi t h Gr oup woul d 
combi ne t he Di ckt en oper at i ons wi t h t he Tr ost el  SEG 
oper at i ons t o achi eve t he syner gy savi ngs i dent i f i ed 
i n t he due di l i gence i nvest i gat i on by acqui r i ng t he 
ATS pl ast i cs di v i s i on.   Af t er  [ Not z]  r ej ect ed t he 
Smi t h Gr oup' s of f er s t o pur chase hi s shar es,  
Def endant s pr oceeded wi t h t hei r  pl an t o f r eeze out  
[ Not z]  f r om any i nt er est  i n t he ATS pl ast i cs busi ness.  

As t he cour t  of  appeal s not ed,  i t  was t he Smi t h Gr oup t hat  was 

" t he benef i c i ar y of  t hat  expendi t ur e. "   Not z,  312 Wi s.  2d 636,  

¶18.   Such di v i dend- l i ke payment s wer e not  made t o Not z,  and f or  

t hat  r eason,  Not z ' s r i ght s as a shar ehol der  wer e af f ect ed " i n a 

manner  di st i nct  f r om t he ef f ect  upon ot her  shar ehol der s. "   

                                                 
15 Due di l i gence i s def i ned as " [ a]  pr ospect i ve buyer ' s or  

br oker ' s i nvest i gat i on and anal ysi s of  a t ar get  company,  a pi ece 
of  pr oper t y,  or  a newl y i ssued secur i t y. "   Bl ack' s Law 
Di ct i onar y 488 ( 8t h ed.  2004) .  

16 As not ed above at  ¶15,  at  t he mot i on t o di smi ss st age,   
t he cour t  must  accept  al l  f act s al l eged as t r ue and const r ue 
" al l  r easonabl e i nf er ences t hat  may be dr awn f r om t hose f act s i n 
f avor  of  st at i ng a c l ai m. "   Pet er son v.  Vol kswagen of  Am. ,  I nc. ,  
2004 WI  App 76,  ¶2,  272 Wi s.  2d 676,  679 N. W. 2d 840.  
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Jor gensen I I ,  246 Wi s.  2d 614,  ¶16.   Her e,  cash t hat  was par t  of  

t he cor por at i on' s asset s whi ch coul d have been used t o pay 

di v i dends was i nst ead di ver t ed t o f und due di l i gence f or  a 

company t hat  t he maj or i t y shar ehol der  l at er  acqui r ed.   I t  i s  

t hi s t ype of  i nequi t abl e t r eat ment  t hat  was at  i ssue i n 

Jor gensen I I  because t he def endant s had " st opped payi ng 

[ pl ai nt i f f s]  t he pr o r at a di st r i but i on f r om [ t he 

cor por at i on' s]  cash f l ow whi l e t hey cont i nued t o pay t hemsel ves 

r egul ar  di st r i but i ons,  t hey t r eat ed [ pl ai nt i f f s]  di f f er ent l y,  

and i nequi t abl y,  when compar ed wi t h t he t r eat ment  accor ded al l  

ot her  shar ehol der s. "   Jor gensen I I ,  246 Wi s.  2d 614,  ¶18.  

¶28 Thi s i s di f f er ent  f r om Not z ' s f i r st  c l ai m,  whi ch i s 

based on t he maj or i t y shar ehol der ' s acqui s i t i on of  Di ckt en & 

Masch and Tr ost el  SEG.   Those acqui s i t i ons,  whi ch ef f ect i vel y 

ended ATS'  expansi on i nt o t he pl ast i cs busi ness,  par al l el  t he 

act s compl ai ned of  i n Rose,  act s t hat  wer e par t  of  " a scheme or  

pl an t o depl et e t he cor por at i on of  i t s  cash r eser ves,  t her eby 

r ender i ng i t  i ncapabl e of  cont i nui ng i n busi ness,  and enabl i ng 

[ t he def endant ]  t o successf ul l y engage i n a compet i ng busi ness. "   

Rose,  56 Wi s.  2d at  224.   The maj or i t y shar ehol der ' s deci s i ons 

wi t h r egar d t o ATS' s pl ast i cs i nt er est  ar e al l eged t o do 

pr eci sel y t he same t hi ng:   t o r ender  ATS i ncapabl e of  cont i nui ng 

i n t hat  busi ness and t o enabl e i t sel f  t o engage i n a compet i ng 

busi ness.   For  t hat  r eason,  t he c l ai m r el at ed t o t he pur chase of  

Di ckt en & Masch i s cont r ol l ed by Rose because t he i nj ur y i s 

pr i mar i l y t o t he cor por at i on.   The cl ai m as t o t he due di l i gence 

expenses i s f act ual l y mor e si mi l ar  t o t he c l ai m of  unequal  
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di st r i but i ons al l eged i n Jor gensen I I ,  as expl ai ned above,  and 

i s t her ef or e pr oper l y gover ned by t hat  anal ysi s.   

I V.  THE JUDI CI AL DI SSOLUTI ON CLAI M 

¶29 The cour t  of  appeal s r emanded wi t h an or der  t o di smi ss 

t he j udi c i al  di ssol ut i on c l ai m af t er  a f or ced cash- out  mer ger  

was i nst i t ut ed whi l e t he case was pendi ng on appeal .   Not z,  312 

Wi s.  2d 636,  ¶26.   Fol l owi ng t hat  mer ger ,  Not z was no l onger  a 

shar ehol der  i n ATS. 17  

¶30 Not z ar gues t hat  Wi s.  St at .  § 180. 1106( 1) 18 expl i c i t l y  

pr eser ves al l  pendi ng ci v i l  c l ai ms af t er  a cor por at e mer ger .   

Subsect i on ( d)  st at es " a c i v i l  .  .  .  pr oceedi ng pendi ng .  .  .   

agai nst  any busi ness ent i t y t hat  i s  a par t y t o t he mer ger  may be 

cont i nued as i f  t he mer ger  di d not  occur  .  .  .  . "   Wi s.  St at .  

§ 180. 1106( 1) ( d) .   Thi s st at ut e i s not  l i mi t ed or  qual i f i ed i n 

                                                 
17 The Smi t h Gr oup sought  t o have t he j udi c i al  di ssol ut i on 

c l ai m di smi ssed as moot ;  i n i t s deci s i on,  t he cour t  of  appeal s 
char act er i zed t he quest i on as one of  st andi ng i nst ead.   Not z,  
312 Wi s.  2d 636,  ¶21.  

18 Wi sconsi n St at .  § 180. 1106.   Ef f ect  of  mer ger  or  shar e 
exchange.  

( 1)  Al l  of  t he f ol l owi ng occur  when a mer ger  t akes 
ef f ect :  

.  .  .  .   

( d)  A c i v i l ,  cr i mi nal ,  admi ni st r at i ve,  or  
i nvest i gat or y pr oceedi ng pendi ng by or  agai nst  any 
busi ness ent i t y t hat  i s  a par t y t o t he mer ger  may be 
cont i nued as i f  t he mer ger  di d not  occur ,  or  t he 
sur vi v i ng busi ness ent i t y may be subst i t ut ed i n t he 
pr oceedi ng f or  t he busi ness ent i t y whose exi st ence 
ceased.  
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any way,  Not z ar gues,  and i t  expr essl y pr eser ves t he st andi ng of  

pl ai nt i f f s wi t h pendi ng cl ai ms agai nst  mer ged cor por at i ons,  and 

ensur es t hat  l i abi l i t y  f ol l ows t he mer ged ent i t i es.  

¶31 The Smi t h Gr oup ar gues t hat  t he mer ger  st at ut e cannot  

pr eser ve a c l ai m t hat  Not z l acks st andi ng t o pur sue.  

¶32 The cour t  of  appeal s agr eed wi t h t he Smi t h Gr oup;  i t  

hel d t hat  t he st at ut e " does not  addr ess who i s ent i t l ed t o 

mai nt ai n a pr evi ousl y commenced act i on;  i t  mer el y says t hat  

t hose act i ons sur vi ve. "   Not z,  312 Wi s.  2d 636,  ¶25.  

¶33 As we have not ed i n ot her  cases wher e we const r ued 

Wi s.  St at .  § 180. 1106,  t hi s pr ovi s i on i s based on Model  Busi ness 

Cor por at i on Act  § 11. 07,  " Ef f ect  of  Mer ger  or  Shar e Exchange. " 19   

See gener al l y Model  Bus.  Cor p.  Act  Ann.  § 11. 07 ( Supp.  1998/ 99)  

( l i s t i ng al l  f i f t y  st at es as havi ng adopt ed t hi s r ul e under  t he 

Model  Busi ness Cor por at i on Act ) .   Whi l e cases deal i ng wi t h one 

aspect  or  anot her  of  t hi s pr ovi s i on or  i t s var i at i ons abound,  

t he Smi t h Gr oup has not  poi nt ed t o any case pr ec i sel y on poi nt  

wher e t hi s pr ovi s i on has been f ound t o wor k t he way t he Smi t h 

Gr oup says i t  must .   I t  ar gues t hat  t he pr ovi s i on shoul d be r ead 

as al l owi ng a mer ger  t o st r i p shar ehol der  st at us,  and t hus 

                                                 
19 " We not e t hat  t hi s st at ut e i s based on t he Model  Busi ness 

Cor por at i on Act  § 11. 07 ' Ef f ect  of  Mer ger  or  Shar e Exchange. '   
We have pr evi ousl y ut i l i zed t he of f i c i al  comment ar y t o 
subst ant i al l y  s i mi l ar  Model  Busi ness Cor por at i on Act  st at ut es t o 
i nf or m our  di scussi on of  t he l egi s l at i ve i nt ent  of  Wi sconsi n 
Busi ness Cor por at i ons st at ut es. "   Far m Cr edi t  Ser v.  of  N.  Cent .  
Wi s.  v.  Wysocki ,  2001 WI  51,  ¶20 n. 2,  243 Wi s.  2d 305,  627 
N. W. 2d 444 ( c i t i ng Ei nhor n v.  Cul ea,  2000 WI  65,  ¶29,  235 Wi s.  
2d 646,  612 N. W. 2d 78) .   
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st andi ng,  f r om a pl ai nt i f f  wi t h a non- der i vat i ve c l ai m t hat  

pr edat es t he mer ger .    

¶34 We begi n by obser vi ng t hat  a c l ai m f or  j udi c i al  

di ssol ut i on based on oppr essi ve conduct ,  as her e,  i s  not  a 

der i vat i ve c l ai m.   See 12B Wi l l i am Meade Fl et cher ,  Fl et cher  

Cycl opedi a of  t he Law of  Pr i vat e Cor por at i ons § 5820. 10 ( r ev.  

ed.  2000)  ( " An act i on f or  r el i ef  f r om oppr ess i ve conduct  has 

been di st i ngui shed f r om a der i vat i ve act i on,  s i nce i n t he f or mer  

t he compl ai ni ng shar ehol der  i s or di nar i l y  seeki ng some t ype of  

i ndi v i dual  r el i ef ,  whi l e i n t he l at t er  t he act i on i s gener al l y 

f or  r el i ef  on behal f  of  t he cor por at i on as wel l  as ot her  

s i mi l ar l y s i t uat ed shar ehol der s. " )   Di r ect  c l ai ms of  a 

shar ehol der  pr edat i ng a mer ger  have been uphel d,  even when 

br ought  by a shar ehol der  who af t er  f i l i ng t he c l ai m l ost  

shar ehol der  st at us,  on t he bas i s t hat  t hi s st at ut e pr eser ves 

such cl ai ms.   For  exampl e,  af t er  det er mi ni ng t hat  some of  t he 

pl ai nt i f f ' s  c l ai ms " st at e[ d]  per sonal ,  as opposed t o der i vat i ve,  

causes of  act i on, "  t he Connect i cut  Supr eme Cour t  addr essed t he 

ef f ect  of  t he mer ger  on such cl ai ms under  Connect i cut ' s st at ut e,  

whi ch l i ke Wi sconsi n' s was based on t he Model  Busi ness 

Cor por at i on Act : 20 

                                                 
20 Al l  Br and I mpor t er s,  I nc.  v.  Dept .  of  Li quor  Cont r ol ,  567 

A. 2d 1156,  1163 ( Conn.  1989)  ( di scussi ng Gener al  St at ut es § 33-
369,  " Ef f ect  of  mer ger  or  consol i dat i on, "  and st at i ng,  " [ t ] he 
Connect i cut  st at ut e on t he ef f ect  of  mer ger  or  consol i dat i on was 
based on t he ABA- ALI  Model  Busi ness Cor por at i on Act  ( 1969)  
§ 76 .  .  . " ) .  
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Nor  does t he f act  of  t he [ cor por at i on' s]  mer ger  
pr ohi bi t  t he pl ai nt i f f  f r om pr oceedi ng i n an 
i ndi v i dual  capaci t y agai nst  [ def endant s] .   The 
pr ovi s i ons of  s.  33- 369( e)  of  t he Gener al  St at ut es 
c l ear l y st at e t hat  t he post - mer ger ,  sur vi v i ng 
cor por at i on shal l  be r esponsi bl e f or  t he l i abi l i t i es,  
i ncl udi ng l i abi l i t y  t o di ssent i ng shar ehol der s,  of  
each of  t he mer gi ng cor por at i ons,  and t hat  any cl ai m 
exi st i ng at  t he t i me of  mer ger  agai nst  one of  t he 
cor por at i ons may be pr osecut ed as i f  t he mer ger  had 
not  t aken pl ace.   Put  anot her  way,  t he mer ger  does not  
dest r oy t he exi st i ng l i abi l i t i es and obl i gat i ons of  
t he i ndi v i dual  cor por at i ons;  t o hol d ot her wi se woul d 
depar t  f r om t he cl ear  mandat e of  t he st at ut e and al l ow 
f or  per pet r at i on of  a f r aud upon cor por at i on cr edi t or s 
or  ot her s who,  l i ke t he pl ai nt i f f ,  possess out st andi ng 
cl ai ms agai nst  t he mer ged cor por at i on.  

Yanow v.  Teal  I ndus. ,  422 A. 2d 311,  322 ( Conn.  1979) .   That  

cour t  went  on t o di st i ngui sh der i vat i ve c l ai ms by not i ng t hat  a 

der i vat i ve c l ai m " coul d onl y be pur sued by one who was a 

st ockhol der  .  .  .  bot h at  t he t i me of  t he al l eged cor por at e 

del i ct  and at  t he t i me of  t he f i l i ng of  sui t . "   I d.  at  323.   We 

have not  l ocat ed any case wher e a mer ger  was per mi t t ed t o st r i p 
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a shar ehol der  of  st andi ng he i ndi sput abl y hel d at  t he 

commencement  of  t he c l ai m. 21   

 ¶35 Far  f r om f i ndi ng aut hor i t y i n f avor  of  al l owi ng a 

mer ger  t o def eat  a pendi ng di r ect  or  non- der i vat i ve c l ai m,  we 

have f ound si gni f i cant  case l aw t hat  suppor t s  t he opposi t e 

i nf er ence.   Del awar e,  a j ur i sdi c t i on t o whi ch Wi sconsi n cour t s  

of t en l ook f or  " gui dance on cor por at e l aw, " 22 r ecogni zes a 

                                                 
21 For  cases t hat  t ur n on t he hol di ng of  shar ehol der  st at us 

when an act i on i s commenced,  see Cr i ppi n Pr i nt i ng Cor p.  v.  Abel ,  
441 N. E. 2d 1002,  1004 ( I nd.  Ct .  App.  1982)  ( concl udi ng t hat  an 
agr eement  obl i gat i ng a shar ehol der  whose empl oyment  i s 
t er mi nat ed t o sel l  st ocks does not  depr i ve pl ai nt i f f  " of  
st andi ng t o br i ng sui t  .  .  .  pr i or  t o t he act ual  sal e or  
t r ansf er  of  hi s st ock" ) ;  Ar t i gas v.  Renewal  Ar t s Real t y Cor p. ,  
22 A. D. 3d 327,  328 ( N. Y.  App.  Di v.  2005)  ( af f i r mi ng di smi ssal  of  
pet i t i ons f or  di ssol ut i on " because pet i t i oner  sol d hi s i nt er est s  
i n t hese cor por at i ons .  .  .  bef or e br i ngi ng hi s pet i t i ons" ) ;  
Mar t i n Ent er . ,  I nc.  v.  Janover ,  140 A. D. 2d 587,  587 ( N. Y.  App.  
Di v.  1988)  ( f i ndi ng t hat  pet i t i oner  was wi t hout  st andi ng because 
" [ p] r i or  t o commencement  of  t he di ssol ut i on pr oceedi ng,  t he 
pet i t i oner  .  .  .  was di vest ed of  her  i nt er est  i n t he cor por at i on 
under  an opt i on agr eement  f or  r epur chase of  st ock .  .  . " )  
( emphasi s added) .  

22 Lane v.  Shar p Packagi ng Sys. ,  I nc. ,  2002 WI  28,  ¶81,  251 
Wi s.  2d 68,  640 N. W. 2d 788 ( Abr ahamson,  C. J. ,  di ssent i ng)  
( c i t i ng HMO- W I nc.  v.  SSM Heal t h Car e Sys. ,  2000 WI  46,  ¶¶29- 31,  
38,  234 Wi s.  2d 707,  611 N. W. 2d 250 ( f ol l owi ng Del awar e l aw i n 
r ej ect i ng appl i cat i on of  mi nor i t y di scount  i n det er mi ni ng " f ai r  
val ue"  i n di ssent er s '  r i ght s pr oceedi ng) ;  Jacobson v.  Am.  Tool  
Cos. ,  222 Wi s.  2d 384,  397,  588 N. W. 2d 67 ( Ct .  App.  1998)  
( l ooki ng t o Del awar e l aw t o def i ne f i duci ar y dut i es) ;  Advance 
Concr et e For m,  I nc.  v.  Accuf or m,  I nc. ,  158 Wi s.  2d 334,  344,  462 
N. W. 2d 271 ( Ct .  App.  1990)  ( c i t i ng Del awar e cases t o det er mi ne 
whet her  r equest  t o i nspect  cor por at e document s was f or  a " pr oper  
pur pose" ) ;  Schwei ner  v.  Har t f or d Acci dent  & I ndem.  Co. ,  120 Wi s.  
2d 344,  351,  354 N. W. 2d 767 ( Ct .  App.  1984)  ( c i t i ng Del awar e l aw 
f or  ef f ect  of  st at ut or y mer ger  on l i abi l i t i es of  mer ger  
cor por at i on) ) .  
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r el evant  except i on t o t he gener al  r ul e t hat  a l oss of  st andi ng 

as a shar ehol der  f or  any r eason,  i ncl udi ng a mer ger ,  i s  f at al  t o 

a der i vat i ve c l ai m. 23  Under  Del awar e l aw,  t he except i ons t o t hat  

wel l - set t l ed r ul e i ncl ude when a mer ger  i s " per pet r at ed mer el y  

t o depr i ve shar ehol der s of  t he st andi ng t o br i ng a der i vat i ve 

act i on[ . ] "   Kr amer  v.  W.  Pac.  I ndus. ,  I nc. ,  546 A. 2d 348,  354 

( Del .  1998) ;  see al so I n r e Fi r st  I nt er st at e Bancor p Consol .  

S' hol der  Li t i g. ,  729 A. 2d 851,  867 ( Del .  Ch.  1998) .   

¶36 Not z has never  pur sued a der i vat i ve c l ai m i n t hi s 

act i on,  and,  as not ed above,  hi s j udi c i al  di ssol ut i on c l ai m i s 

not  a der i vat i ve c l ai m. 24  Del awar e' s nar r ow except i on t o l oss of  

                                                 
23 13 Wi l l i am Meade Fl et cher ,  Fl et cher  Cycl opedi a of  t he Law 

of  Pr i vat e Cor por at i ons § 5972. 40 ( r ev.  ed.  2004)  ( " Wher e t her e 
has been a cash- out  mer ger ,  a f or mer  shar ehol der  cannot  mai nt ai n 
a der i vat i ve pr oceedi ng because t he pl ai nt i f f  woul d no l onger  
have any i nt er est  i n a subsequent  cor por at e r ecover y. " ) .  

24 Not z ' s amended compl ai nt  i n r egar d t o hi s di r ect  
di ssol ut i on c l ai m seeks f r om t he ci r cui t  cour t  at  l east  t he 
f ol l owi ng r emedi es:  

D.  For  an or der  pur suant  t o § 180. 1430( 2) ,  Wi s.  
St at s. ,  or der i ng t he di ssol ut i on of  ATS;   

E.  For  appoi nt ment  of  a r ecei ver  pur suant  t o 
§ 180. 1432,  Wi s.  St at s. ,  t o di spose of  t he asset s of  
ATS ( i ncl udi ng i t s equi t abl e i nt er est  i n Di ckt en & 
Masch and Tr ost el  SEG)  t hr ough a publ i c sal e t o one or  
mor e t hi r d par t i es;  

F.  For  an awar d of  damages as compensat i on f or  
i nj ur i es suf f er ed by Pl ai nt i f f  as t he r esul t  of  
Def endant s '  oppr essi ve conduct ,  i n an amount  t o be 
det er mi ned at  t r i al ;  

G.  For  an awar d of  puni t i ve damages i n an amount  t o 
be det er mi ned at  t r i al ;   
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st andi ng as a shar ehol der  i s i nst r uct i ve:   i t  i l l ust r at es t he 

cour t s '  r ecogni t i on t hat  mer ger s can be used f r audul ent l y t o 

at t empt  t o st r i p pl ai nt i f f s of  t he oppor t uni t y,  based on t he 

l ack of  st andi ng or  on moot ness,  t o pur sue pr evi ousl y f i l ed 

c l ai ms. 25 

¶37 The l anguage of  t he st at ut e i s r emar kabl y c l ear  and i s 

cast  i n t he br oadest  of  t er ms:   " A ci v i l ,  cr i mi nal ,  

admi ni st r at i ve,  or  i nvest i gat or y pr oceedi ng pendi ng by or  

agai nst  any busi ness ent i t y t hat  i s  a par t y t o t he mer ger  may be 

cont i nued as i f  t he mer ger  di d not  occur ,  or  t he sur vi v i ng 

busi ness ent i t y may be subst i t ut ed i n t he pr oceedi ng f or  t he 

busi ness ent i t y  whose exi st ence ceased. "   Wi s.  St at .  

§ 180. 1106( 1) ( d)  ( emphasi s added) .   I n appl y i ng t he t ext  of  t he 

st at ut e t o t he f act s i n t he i nst ant  case,  i t  i s  i mpor t ant  t o 

not e t hat  t he c i v i l  pr oceedi ng i nst i t ut ed by Not z was pendi ng at  

                                                                                                                                                             
H.  For  t he cost s and di sbur sement s of  t hi s act i on;  
and 

I .  For  such ot her  r el i ef  as may be equi t abl e and 
j ust  under  t he c i r cumst ances.  

25 Thi s i s i ndeed what  Not z al l eges occur r ed i n t hi s 
i nst ance,  and t her e was per suasi ve i nf or mat i on submi t t ed t o t he 
cour t  of  appeal s  i n suppor t  of  t hi s cont ent i on.   I n a document  
t i t l ed " I nf or mat i on St at ement  f or  Speci al  Meet i ng of  
Shar ehol der s To Be Hel d On May 17,  2007, "  under  t he subheadi ng 
" Pr i mar y Reasons For  The Mer ger , "  i s  a subheadi ng ent i t l ed 
" Pr ot ect i on Agai nst  Judi c i al  Di ssol ut i on. "   The t ext  descr i bes 
t he pendi ng l i t i gat i on bet ween Not z and ATS and says,  " [ O] ur  
boar d of  di r ect or s bel i eves t hat  t he compl et i on of  t he mer ger  
wi l l  ser ve t he best  i nt er est s of  our  company and our  
shar ehol der s by maki ng t he mi nor i t y shar ehol der ' s di ssol ut i on 
c l ai m moot  and,  as a r esul t ,  el i mi nat i ng any r i sk t hat  t he 
mi nor i t y shar ehol der ' s di ssol ut i on c l ai m wi l l  be successf ul . "   
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t he t i me of  t he mer ger .   The s t at ut e coul d har dl y be wr i t t en 

mor e expl i c i t l y  t o pr eser ve such a c l ai m:   " as i f  t he mer ger  di d 

not  occur . "   I f  t he mer ger  di d not  occur ,  Not z woul d not  have 

been f or ced out  as a shar ehol der ,  and t he cl ai m woul d cont i nue.   

Ther ef or e,  we ar e sat i sf i ed t hat  t he j udi c i al  di ssol ut i on c l ai m 

may cont i nue. 26  The ci r cui t  cour t  shoul d consi der  t he j udi c i al  

di ssol ut i on c l ai m based on oppr essi on i n l i ght  of  t he 

                                                 
26 The par t i es have made r ef er ence t o a separ at e,  somewhat  

r el at ed act i on t hat  was f i l ed i n Uni t ed St at es Di st r i ct  Cour t ,  
t he East er n Di st r i ct  of  Wi sconsi n,  af t er  t he ATS mer ger .   I n 
t hat  act i on,  Not z i s pur sui ng an appr ai sal  of  hi s shar es.   That  
act i on was f i l ed af t er  t he i nst ant  case;  nei t her  t he par t i es nor  
t he i ssues ar e i dent i cal .   As t he di st r i ct  j udge not ed i n 
denyi ng Not z ' s mot i on t o st ay t he f eder al  pr oceedi ngs,  " [ T] hi s  
act i on i s onl y concer ned wi t h t he i mpact  t hat  any mi sconduct  has 
on t he val ue of  shar es wher eas t he st at e cour t  pr oceedi ng whi ch 
ar i ses f r om br each of  dut y and shar ehol der  oppr essi on cl ai ms can 
onl y addr ess appr ai sal  i ndi r ect l y. "   Al ber t  Tr ost el  & Sons v.  
Not z,  536 F.  Supp.  2d 969,  983 ( E. D.  Wi s.  2008) .   I n bot h Not z ' s 
di ssol ut i on c l ai m,  based on oppr essi on,  and i n t he pendi ng 
f eder al  appr ai sal  act i on,  t he det er mi nat i on of  t he f ai r  val ue of  
t he shar es Not z hel d i n ATS may be one of  t he i ssues.   We expect  
t hat ,  r egar dl ess of  whi ch pr oceedi ng concl udes f i r st ,  t he 
par t i es wi l l  undoubt edl y br i ng t o t he cour t s '  at t ent i on any 
concer ns about  pot ent i al  dupl i cat i on of  r emedi es f l owi ng f r om 
t he f eder al  appr ai sal  act i on and t he st at e di ssol ut i on act i on.   
See HMO- W I nc.  v.  SSM Heal t h Car e Syst em,  2000 WI  46,  ¶¶18,  31,  
52,  234 Wi s.  2d 707,  611 N. W. 2d 250 ( di scussi ng t he post - mer ger  
det er mi nat i on of  f ai r  val ue of  di ssent er s '  shar es i n an act i on 
under  Wi s.  St at .  § 180. 1302 ( not  Wi s.  St at .  § 180. 1430( 2) ,  under  
whi ch Not z makes hi s c l ai m) ) ;  and Rober t  Rabbat ,  Appl i cat i on of  
Shar e- Pr i ce Di scount s and Thei r  Rol e i n Di ct at i ng Cor por at e 
Behavi or :  Encour agi ng El ect ed Buy- Out s Thr ough Di scount  
Appl i cat i on,  43 Wi l l amet t e L.  Rev.  107 ( Wi nt er  2007)  ( di scussi ng 
" t he consi der at i ons t hat  cont r ol  t he pr i ce at  whi ch t he maj or i t y 
[ shar ehol der ]  can l awf ul l y el i mi nat e t he mi nor i t y"  and not i ng 
t hat  " i n st at es t hat  pr ovi de f or  i t ,  a cont r ol l i ng shar ehol der  
can exer ci se hi s  opt i on t o buy- out  t he compl ai ni ng shar ehol der  
and avoi d oppr essi on l i t i gat i on al t oget her "  ( Wi sconsi n st at ut es 
do not  pr ovi de t hi s opt i on. ) ) .  
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al l egat i ons set  f or t h i n Not z ' s amended compl ai nt .   Under  t he 

c i r cumst ances,  Not z has not  l ost  st andi ng.  

V.  CONCLUSI ON 

¶38 For  t he r easons set  f or t h above,  we af f i r m i n par t ,  

r ever se i n par t ,  and r emand f or  f ur t her  pr oceedi ngs.   We agr ee 

wi t h t he cour t  of  appeal s t hat  t he c l ai ms of  har m al l eged——t he 

l oss of  a cor por at e oppor t uni t y and t he sal e of  a subsi di ar y 

wi t h hi gh gr owt h pot ent i al ——caused har m pr i mar i l y t o t he 

cor por at i on,  and t hus we af f i r m t he di smi ssal  of  Not z ' s di r ect  

c l ai m of  br each of  f i duci ar y dut y as t o t hose al l egat i ons.   On 

t he cr oss- appeal ed i ssue,  we al so agr ee wi t h t he cour t  of  

appeal s t hat  t he maj or i t y shar ehol der ' s appr opr i at i on of  t he due 

di l i gence pai d f or  by t he cor por at i on r esul t ed i n a const r uct i ve 

di v i dend t o t he maj or i t y shar ehol der  because i t  r ecei ved a 

benef i t  at  t he expense of  t he mi nor i t y shar ehol der s.   Thus we 

af f i r m t he cour t  of  appeal s '  deci s i on per mi t t i ng t hat  c l ai m t o 

pr oceed and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶39 Wher e we di sagr ee wi t h t he cour t  of  appeal s i s on t he 

quest i on of  Not z ' s st andi ng t o pur sue hi s j udi c i al  di ssol ut i on 

c l ai m.   Wi sconsi n St at .  § 180. 1106( 1) ( d)  i s st r ai ght f or war d i n 

i t s r equi r ement  t hat  a pendi ng c l ai m " may be cont i nued as i f  t he 

mer ger  di d not  occur . "   Not z ' s j udi c i al  di ssol ut i on c l ai m,  

i ni t i at ed pr i or  t o t he mer ger ,  al l eged har m t o t hat  shar ehol der ,  

not  t o t he cor por at i on.   Because t he st at ut e pr ecl udes a mer ger  

f r om oper at i ng t o st r i p such a c l ai mant  of  t he r i ght  t o pur sue a 

pendi ng act i on,  such as hi s di r ect  act i on her e,  and because we 

f i nd per suasi ve suppor t  f or  t hat  posi t i on,  we r ever se t he cour t  
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of  appeal s '  deci s i on on t hat  i ssue.   We t her ef or e r emand t hat  

c l ai m t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and r emanded t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

¶40 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶41 PATI ENCE DRAKE ROGGENSACK,  J.  ( concur r i ng) .    I  agr ee 

wi t h,  and j oi n t he maj or i t y opi ni on' s concl usi on t hat ,  wi t h t he 

except i on of  Al ber t  Tr ost el  & Sons'  ( ATS)  expendi t ur es f or  due 

di l i gence r el at ed t o t he pot ent i al  acqui s i t i on of  Di ckt en & 

Masch,  LLC,  t he compl ai nt  f ai l s  t o st at e a di r ect  c l ai m f or  

br each of  f i duci ar y dut y,  because t he har m al l eged i s pr i mar i l y 

t o t he cor por at i on,  not  t o Edwar d Not z ( Not z) . 1  I  al so agr ee 

wi t h and j oi n i n t he maj or i t y opi ni on' s concl usi on t hat  t he 

compl ai nt  has st at ed a c l ai m f or  r el i ef  suf f i c i ent  t o sur vi ve 

di smi ssal  i n r egar d t o a di r ect  i nj ur y t o Not z based on t he 

Di ckt en & Masch due di l i gence expenses pai d by ATS. 2 

¶42 And f i nal l y,  I  agr ee wi t h t he maj or i t y opi ni on' s 

concl usi on t hat  Not z ' s c l ai m f or  di ssol ut i on of  ATS may pr oceed,  

al bei t  on a di f f er ent  r at i onal e.   I  woul d al l ow t he cl ai m t o 

pr oceed because i t  i s  al l  about  money,  i . e. ,  how much money can 

Not z get  f or  t he shar es he hel d i n ATS.   The amount  of  t he 

payment  due Not z i s yet  t o be det er mi ned.    

¶43 I  wr i t e separ at el y t o poi nt  out  t hat  Not z ' s c l ai m f or  

j udi c i al  di ssol ut i on of  ATS i s  pr oceedi ng at  t he same t i me as i s 

hi s c l ai m f or  di ssent er ' s r i ght s  due t o t he mer ger  of  ATS i nt o 

Di ckt en & Masch.   Bot h c l ai ms wi l l  pr ovi de t he same r emedy i f  

Not z i s abl e t o pr ove gr ounds f or  di ssol ut i on;  i . e. ,  t he f ai r  

val ue of  Not z ' s ATS shar es wi l l  be pai d t o hi m.   Hi s di ssent er ' s 

                                                 
1 Maj or i t y op. ,  ¶4.  

2 I d.  
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r i ght s c l ai m i s pendi ng i n a f eder al  cour t  act i on,  wher e t he 

f ai r  val ue of  hi s ATS shar es i s bei ng adj udi cat ed. 3   

¶44 I n r egar d t o t hese t wo cl ai ms,  I  make t hr ee poi nt s.   

Fi r st ,  Not z must  pr ove t hat  gr ounds f or  di ssol ut i on exi st  or  

t hat  c l ai m wi l l  be di smi ssed. 4  Wi s.  St at .  § 180. 1433.   Second,  

even i f  Not z i s abl e t o pr ove oppr essi on,  t he l egi s l at ur e has 

deci ded t hat  ATS,  t he cor por at i on Not z seeks t o di ssol ve,  no 

l onger  exi st s due t o ATS' s mer ger  i nt o t he Ever et t  Smi t h Gr oup,  

Lt d.  ( t he Smi t h Gr oup) .   Wi s.  St at .  § 180. 1106( 1) ( a) .   

Ther ef or e,  t her e i s no cor por at i on t o di ssol ve,  and a cash 

payment  i s al l  Not z can r ecei ve.   Thi r d,  due t o t he mer ger  of  

ATS,  Not z r equest ed t o be pai d t he f ai r  val ue of  hi s shar es i n 

ATS,  pur suant  t o Wi s.  St at .  § 180. 1323.   Accor di ngl y,  when t hi s 

case i s r et ur ned t o t he c i r cui t  cour t ,  i f  gr ounds f or  

di ssol ut i on ar e pr oved,  t he det er mi nat i on of  what ,  i f  anyt hi ng,  

wi l l  be pai d t o Not z must  awai t  t he f eder al  cour t ' s  

det er mi nat i on of  t he f ai r  val ue because Not z i s not  ent i t l ed t o 

be pai d t wi ce f or  t he f ai r  val ue of  hi s i nt er est  i n ATS.  

                                                 
3 See Al ber t  Tr ost el  & Sons Co.  v.  Not z,  Case No.  07- C- 0763,  

Uni t ed St at es Di st .  Ct . ,  E.  Di st .  of  Wi sconsi n.    

4 Not z has al l eged oppr essi on,  pur suant  t o Wi s.  St at .  
§ 180. 1430( 2) ( b) .   The ci r cui t  cour t  wi l l  be r equi r ed t o 
det er mi ne whet her  i ssue pr ecl usi on bar s f ur t her  pr oof  of  
oppr essi on,  gi ven t hat  t hi s i ssue was among t hose al r eady 
addr essed by t he Speci al  Li t i gat i on Commi t t ee t o t he Boar d of  
Di r ect or s of  Al ber t  Tr ost el  & Sons Company i n i t s r epor t  dat ed 
June 15,  2006 ( t he Repor t ) .   Joi nt  App.  at  95.   Not z di d not  
chal l enge t he Speci al  Li t i gat i on Commi t t ee' s concl usi ons.    
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I .   BACKGROUND 

¶45 Not z was di spl eased wi t h t he management  of  ATS.   He 

compl ai ned t hat  t he boar d of  di r ect or s deci ded not  t o pur chase 

Di ckt en & Masch,  a pl ast i cs company,  and i nst ead caused t he Smi t h 

Gr oup t o pur chase i t .   He al so al l eged t hat  sel l i ng t he asset s of  

ATS' s whol l y owned subsi di ar y,  Tr ost el  SEG,  t o Di ckt en & Masch 

was not  i n t he best  i nt er est s of  ATS.   Not z made demands upon 

ATS' s boar d of  di r ect or s pur suant  t o Wi s.  St at .  § 180. 0742 t o 

cor r ect  act i ons he bel i eved wer e damagi ng ATS. 5   

¶46 Not z al l eged t hat  t he Smi t h Gr oup,  who was t he 

maj or i t y shar ehol der  of  ATS,  br eached i t s f i duci ar y dut y by:   

( 1)  pur chasi ng an i nt er est  i n Di ckt en & Masch LLC——a 
cl ear  usur pat i on of  an ATS oppor t uni t y;  ( 2)  causi ng 
t he sal e of  t he t her mopl ast i cs busi ness of  Tr ost el  SEG 
( an ATS subsi di ar y)  t o Di ckt en & Masch LLC——a conf l i c t  
of  i nt er est ;  ( 3)  avoi di ng t he decl ar at i on of  
di v i dends,  despi t e cash r eser ves of  over  $82 mi l l i on,  
unt i l  of f er i ng di v i dends i ni t i al l y  condi t i oned upon 
appr oval  of  t he sal e of  t he ATS i nt er est  i n [ t he]  
t her mopl ast i cs busi ness t o t he Smi t h Gr oup;  ( 4)  
f ai l i ng t o di sc l ose t o t he mi nor i t y shar ehol der s of  
ATS t he admi ni st r at i ve expenses of  ATS ( par t i cul ar l y 
i nsi der  compensat i on) ;  ( 5)  t r ansf er r i ng t he ATS 
pensi on pl an t o t he Smi t h Gr oup wi t hout  expl anat i on;  
and ( 6)  engagi ng i n bad f ai t h negot i at i ons t o buy t he 
shar es of  mi nor i t y shar ehol der s. 6 

¶47 I n r esponse t o Not z ' s demands,  pur suant  t o Wi s.  St at .  

§ 180. 0744( 2) ( b) ,  ATS convened a Speci al  Li t i gat i on Commi t t ee t o 

eval uat e Not z ' s c l ai ms.   The Speci al  Li t i gat i on Commi t t ee was 

composed of  t hr ee i ndependent  di r ect or s who i nvest i gat ed and 

                                                 
5 August  2,  2005 demand l et t er ,  Joi nt  App.  at  106.  

6 I d.  at  107.  
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eval uat ed t he f act s r el at i ng t o Not z ' s demand t hat  t he 

cor por at i on t ake cer t ai n act i ons. 7  The Speci al  Li t i gat i on 

Commi t t ee hi r ed appr ai ser s and met  i n excess of  20 t i mes t o 

conduct  an i nvest i gat i on and t o eval uat e t he al l egat i ons i n 

Not z ' s demand l et t er . 8   

¶48 Upon t he concl usi on of  i t s  i nvest i gat i on and 

eval uat i on,  t he Speci al  Li t i gat i on Commi t t ee advi sed Not z as 

f ol l ows:   ( 1)  ATS' s boar d of  di r ect or s woul d cont i nue t o i ncl ude 

at  l east  t hr ee i ndependent  di r ect or s wi t h speci f i ed dut i es 

r el at i ve t o mi nor i t y shar ehol der s,  and ( 2)  t he Smi t h Gr oup woul d 

pay $1, 500, 000 t o ATS. 9  Beyond t hese t wo concessi ons,  t he 

Speci al  Li t i gat i on Commi t t ee concl uded t hat  i t  was i n t he best  

i nt er est s of  ATS t o t ake no f ur t her  act i on r egar di ng t he mat t er s 

r ai sed by Not z ' s demands. 10  The Speci al  Li t i gat i on Commi t t ee came 

t o t hi s concl usi on af t er  " exer ci s i ng [ i t s ]  i nf or med busi ness 

j udgment  af t er  conduct i ng,  and based upon,  a r easonabl e 

i nqui r y. " 11  The Speci al  Li t i gat i on Commi t t ee al so concl uded t hat  

i t  had " i dent i f i ed no i nt ent i onal  behavi or  or  mal i c i ousness on 

t he par t  of  [ ATS]  f i duci ar i es t o di sadvant age t he mi nor i t y  

shar ehol der s. " 12  The Speci al  Li t i gat i on Commi t t ee concl uded t hat ,  

i n r egar d t o t he Not z demands,  
                                                 

7 The Repor t ,  Joi nt  App.  at  92- 93.  

8 I d.  at  92.  

9 I d.  at  93.  

10 I d.  

11 I d.  

12 I d.  at  94.  
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no f ur t her  act i on by [ ATS]  i s war r ant ed or  i n [ ATS' s]  
best  i nt er est s concer ni ng t he al l egat i ons r egar di ng 
( i )  [ ATS' s]  f ai l ur e t o decl ar e di v i dends;  ( i i )  t he 
admi ni st r at i ve expenses char ged t o [ ATS]  by [ t he Smi t h 
Gr oup] ;  ( i i i )  t he negot i at i ons f or  t he pur chase of  
shar es hel d by t he mi nor i t y shar ehol der s;  ( i v)  t he 
consol i dat i on of  [ ATS' s]  pensi on pl an;  and ( v)  t he 
c l ai m of  oppr essi on of  t he mi nor i t y shar ehol der s. 13   

The Speci al  Li t i gat i on Commi t t ee t hen st at ed t hat  wi t h " t he 

f ul f i l l ment  of  t he commi t ment s det ai l ed above,  i ncl udi ng t he 

payment  of  $1. 5 mi l l i on t o [ ATS,  t he Speci al  Li t i gat i on 

Commi t t ee]  ef f ect i vel y and adequat el y r esponds t o t he mat t er s 

r ai sed i n t he Demand Let t er s t hat  coul d be addr essed i n an act i on 

br ought  on [ ATS' s]  behal f .   .  .  .   [ B] ased upon our  r easonabl e 

i nqui r y,  .  .  .  i t  i s  i n t he best  i nt er est  of  [ ATS]  t o t ake no 

f ur t her  act i on on t he mat t er s r ai se[ d]  i n t he Demand Let t er s. " 14   

¶49 Not z di d not  chal l enge any of  t he concl usi ons of  t he 

Speci al  Li t i gat i on Commi t t ee.   I nst ead,  he began t he act i on t hat  

i s bef or e us,  i n whi ch he has made many of  t he same al l egat i ons 

t hat  he made i n hi s Wi s.  St at .  § 180. 0742 demands,  and whi ch t he 

Speci al  Li t i gat i on Commi t t ee has al r eady addr essed.   

¶50 Subsequent  t o Not z ' s f i l i ng hi s c l ai m f or  j udi c i al  

di ssol ut i on of  ATS,  ATS was mer ged i nt o Di ckt en & Masch,  a whol l y  

owned subsi di ar y of  t he Smi t h Gr oup.   Not z was ser ved wi t h a 

not i ce of  di ssent er ' s r i ght s,  pur suant  t o Wi s.  St at .  § 180. 1322.   

When t hat  occur r ed,  Not z demanded payment  f or  hi s shar es i n ATS,  

t her eby meet i ng hi s obl i gat i ons under  Wi s.  St at .  § 180. 1323.   

Not z demanded payment  at  a pr i ce accept abl e t o hi m pur suant  t o 

                                                 
13 I d.  at  95.  

14 I d.   
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Wi s.  St at .  § 180. 1328.   ATS di d not  accept  Not z ' s pr i ce demand,  

but  i nst ead,  ATS f i l ed a cour t  act i on t o det er mi ne t he f ai r  val ue 

of  Not z ' s shar es.   Wi sconsi n St at .  § 180. 1330 r equi r ed ATS t o do 

so.   That  act i on i s cur r ent l y pendi ng i n t he Uni t ed St at es 

Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  Wi sconsi n. 15  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶51 The r evi ew bef or e us ar ose f r om a mot i on t o di smi ss 

f or  f ai l ur e t o s t at e a c l ai m.   We i ndependent l y  r evi ew such a 

mot i on as a quest i on of  l aw.   John Doe 1 v.  Ar chdi ocese of  

Mi l waukee,  2007 WI  95,  ¶12,  303 Wi s.  2d 34,  734 N. W. 2d 827.   I n 

so doi ng,  we accept  t he f act s  al l eged i n t he compl ai nt  as t r ue.   

I d.   However ,  we ar e not  r equi r ed t o accept  a pl ai nt i f f ' s  l egal  

concl usi ons.   I d.   Whet her  t he f act s al l eged i n a compl ai nt  ar e 

suf f i c i ent  t o const i t ut e oppr essi on i s a quest i on of  l aw f or  our  

i ndependent  r evi ew.   Reget  v.  Pai ge,  2001 WI  App 73,  ¶11,  242 

Wi s.  2d 278,  626 N. W. 2d 302.    

B.  Di ssol ut i on 

¶52 Not z has asser t ed a c l ai m f or  j udi c i al  di ssol ut i on of  

ATS,  t her eby i nvoki ng Wi s.  St at .  § 180. 1430 ( gr ounds f or  

di ssol ut i on)  and Wi s.  St at .  § 180. 1431 ( pr ocedur e f or  j udi c i al  

di ssol ut i on) .   Di ssol ut i on i s a har sh r emedy,  especi al l y when 

t he cor por at i on i s a goi ng concer n,  as was ATS.   See Puebl o 

Bancor por at i on v.  Li ndoe,  I nc. ,  37 P. 3d 492,  496 ( Col o.  Ct .  App.  

2001) .   Even when gr ounds f or  di ssol ut i on ar e pr oven,  i t  " i s  

wel l - set t l ed t hat  di ssol ut i on of  a sol vent  cor por at i on i s a 

                                                 
15 Supr a,  not e 3.   
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dr ast i c measur e t o be i nvoked onl y i n ext r eme ci r cumst ances. "   

Cer ami  v.  Di gnazi o,  424 A. 2d 881,  889 ( Pa.  Super .  Ct .  1980) .    

¶53 The maj or i t y opi ni on has concl uded t hat  al l  except  one 

of  t he al l egat i ons i n t he amended compl ai nt  cannot  be pr oceeded 

upon by Not z because t hey al l ege har m t hat  i s pr i mar i l y t o ATS. 16  

Those al l egat i ons t her ef or e ar e not  r el evant  t o Not z ' s c l ai m f or  

di ssol ut i on based on t he cl ai m t hat  he,  per sonal l y,  was 

oppr essed by t he Smi t h Gr oup.   However ,  t he maj or i t y opi ni on has 

per mi t t ed one of  Not z ' s c l ai ms,  t hat  " ATS f unds wer e used t o 

compl et e t he due di l i gence" 17 f or  t he pur chase of  Di ckt en & Masch 

by t he Smi t h Gr oup,  t o pr oceed.   The maj or i t y opi ni on per mi t s 

t hi s c l ai m t o pr oceed i n or der  t o det er mi ne whet her  i t  was i n 

r eal i t y a di v i dend- l i ke payment  t o t he Smi t h Gr oup t hat  Not z was 

not  per mi t t ed t o shar e. 18  Whet her  t hi s c l ai m i s suf f i c i ent  t o 

const i t ut e oppr essi on wi l l  depend upon whet her  Not z i s abl e t o 

pr ove t hi s al l egat i on,  and upon t he def enses t hat  t he Smi t h 

Gr oup r ai ses i n r esponse.    

1.  Fai r  val ue  

¶54 As expl ai ned above,  pet i t i ons f or  di ssol ut i on r ar el y 

r esul t  i n t he act ual  di ssol ut i on of  a cor por at i on.   I d.   I t  i s  

al so i nst r uct i ve t o not e t hat  many j ur i sdi ct i ons have adopt ed 

Model  Busi ness Cor por at i on Act  § 14. 34,  " El ect i on t o Pur chase i n 

Li eu of  Di ssol ut i on, "  wher ei n a cor por at i on or  t he ot her  

shar ehol der s can el ect  t o pur chase al l  t he shar es hel d by t he 

                                                 
16 Maj or i t y op. ,  ¶4.  

17 Amended Compl ai nt ,  ¶31.   

18 Maj or i t y op. ,  ¶¶24- 28.  
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shar ehol der  who seeks di ssol ut i on. 19  Under  t he Model  Busi ness 

Cor por at i on Act ,  t he par t i es ar e t o t r y t o come t o an agr eement  

on t he f ai r  val ue of  t he shar es t o be pur chased. 20  However ,  i f  

t he par t i es do not  come t o an agr eement  on pr i ce,  t he cour t  wi l l  

det er mi ne t he f ai r  val ue of  t he shar es on t he day bef or e t he 

pet i t i on f or  di ssol ut i on was f i l ed. 21  Not z ' s  pet i t i on f or  

di ssol ut i on was f i l ed Sept ember  29,  2006.    

¶55 The Model  Busi ness Cor por at i on Act  does not  descr i be 

t he component s of  f ai r  val ue under  § 14. 34 when an act i on f or  

di ssol ut i on i s pendi ng.   However ,  t he of f i c i al  comment s t o 

§ 14. 34 expl ai n t hat  i t  may be " usef ul  t o consi der  val uat i on 

met hods t hat  woul d be r el evant  t o a j udi c i al  appr ai sal  of  shar es 

under  sect i on 13. 30. "   Sect i on 13. 30 of  t he Model  Busi ness 

Cor por at i on Act  i s t he sect i on t hat  addr esses t he j udi c i al  

det er mi nat i on of  f ai r  val ue dur i ng a di ssent er ' s r i ght s act i on 

subsequent  t o a cor por at e mer ger .   Thi s i s t he same t ype of  

act i on Not z has pendi ng i n f eder al  di st r i ct  cour t  pur suant  t o 

Wi s.  St at .  § 180. 1330.    

¶56 Wi sconsi n does not  have an El ect i on t o Pur chase 

pr ovi s i on i n i t s Busi ness Cor por at i on Act .   The absence of  a 

Wi sconsi n pr ovi s i on par al l el  t o § 14. 34 of  t he Model  Busi ness 

Cor por at i on Act  may be due t o t he f act  t hat  § 14. 34 was added t o 

                                                 
19 Model  Busi ness Cor por at i on Act  § 14. 34( a) ;  see,  e. g. ,  

Al a.  Code § 10- 2B- 14. 30;  Al aska St at .  § 10. 06. 630;  Ar i z.  Rev.  
St at .  Ann.  § 10- 1434;  Cal .  Cor p.  Code § 2000 ( West ) .  

20 Model  Busi ness Cor por at i on Act  § 14. 34( c) .  

21 I d. ,  § 14. 34( d) .  



No.   2006AP3156. pdr  

 

9 
 

t he Model  Busi ness Cor por at i on Act  i n 1990 and Wi sconsi n enact ed 

i t s Busi ness Cor por at i on Act  pr i or  t o 1990.   However ,  Wi s.  St at .  

§ 180. 1330,  whi ch pr ovi des f or  det er mi nat i on of  t he f ai r  val ue 

of  a di ssent er ' s shar es subsequent  t o a mer ger ,  i s  t he par al l el  

pr ovi s i on t o t he f ai r  val ue det er mi nat i on of  § 13. 30 of  t he 

Model  Busi ness Cor por at i on Act .   Ther ef or e,  t he l egi s l at ur e has 

pr ovi ded t he component s t hat  i t  has concl uded ar e r el evant  t o 

det er mi ni ng f ai r  val ue. 22  I n addi t i on,  we have addr essed t he 

component s of  f ai r  val ue i n a di ssent er ' s r i ght s act i on.   HMO- W 

I nc.  v.  SSM Heal t h Car e Sys. ,  2000 WI  46,  234 Wi s.  2d 707,  611 

N. W. 2d 250.    

2.  Mer ger  

¶57 Sect i on 180. 1330 i s i mpor t ant  t o t he c i r cui t  cour t ' s  

consi der at i on of  Not z ' s di ssol ut i on c l ai m because ATS has mer ged 

i nt o Di ckt en & Masch.   When a cor por at i on i s mer ged i nt o anot her  

cor por at i on,  Wi s.  St at .  § 180. 1106( 1) ( a)  cont r ol s subsequent  

consi der at i on of  t he mer ged cor por at i on and t he shar es hel d i n 

t hat  cor por at i on.   Sect i on 180. 1106( 1)  pr ovi des i n r el evant  

par t :  

( 1)  Al l  of  t he f ol l owi ng occur  when a mer ger  
t akes ef f ect :  

                                                 
22 Cour t s i n ot her  j ur i sdi ct i ons have concl uded t hat  f ai r  

val ue i n a di ssent er ' s r i ght s act i on subsequent  t o mer ger  i s 
equi val ent  t o f ai r  val ue det er mi ned subsequent  t o a pet i t i on f or  
di ssol ut i on.   See e. g. ,  Bal sami des v.  Pr ot ameen Chemi cal s,  I nc. ,  
734 A. 2d 721,  733 ( N. J.  1999)  ( concl udi ng t hat  f ai r  val ue i n an 
act i on al l egi ng oppr essi on means t he same t hi ng as f ai r  val ue i n 
a di ssent i ng shar ehol der  act i on) ;  Robbl ee v.  Robbl ee,  841 P. 2d 
1289,  1294 ( Wash.  Ct .  App.  1992)  ( concl udi ng t hat  f ai r  val ue i n 
a di ssent er ' s r i ght s act i on i s equi val ent  t o f ai r  val ue i n an 
act i on based on oppr essi on) .   
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 ( a)  Ever y ot her  busi ness ent i t y t hat  i s  par t y t o 
t he mer ger  mer ges i nt o t he sur vi v i ng busi ness ent i t y,  
and t he separ at e exi st ence of  ever y busi ness ent i t y 
t hat  i s  a par t y t o t he mer ger ,  except  t he sur vi v i ng 
busi ness ent i t y,  ceases.  

.  .  .   

 ( b)  The t i t l e t o al l  pr oper t y  owned by each 
busi ness ent i t y t hat  i s  par t y t o t he mer ger  i s vest ed 
i n t he sur vi v i ng busi ness ent i t y wi t hout  r ever si on or  
i mpai r ment .    

.  .  .  

( f )  The shar es .  .  .  of  each bus i ness ent i t y t hat  
i s  par t y t o t he mer ger  t hat  ar e t o be conver t ed i nt o 
.  .  .  cash or  ot her  pr oper t y ar e conver t ed,  and t he 
f or mer  hol der s of  t he shar es or  i nt er est s ar e ent i t l ed 
onl y t o t he r i ght s pr ovi ded i n t he ar t i c l es of  mer ger  
or  t o t hei r  r i ght s under  ss.  180. 1301 t o 180. 1331 or  
ot her wi se under  t he l aws appl i cabl e t o each busi ness 
ent i t y t hat  i s  par t y t o t he mer ger .  

Because of  ATS' s mer ger  i nt o Di ckt en & Masch,  ATS no l onger  

exi st s.   § 180. 1106( 1) ( a) .   Because t he mer ger  was a cash- out  

mer ger ,  Not z ' s  shar es i n ATS wer e conver t ed t o cash.   

§ 180. 1106( 1) ( f ) .   Ther ef or e,  t he most  t hat  can r esul t  f r om 

Not z ' s di ssol ut i on c l ai m i s a det er mi nat i on of  t he f ai r  val ue of  

Not z ' s f or mer  shar es i n ATS.    

¶58 Not z ' s conduct  shows he under st ands t he ef f ect  of  t he 

mer ger  on hi s f or mer  shar es i n ATS,  as he f i l ed a c l ai m 

asser t i ng di ssent er ' s r i ght s pur suant  t o Wi s.  St at .  § 180. 1323.   

Not z r equest ed payment  f or  hi s f or mer  shar es of  ATS at  a pr i ce 

accept abl e t o hi m pur suant  t o Wi s.  St at .  § 180. 1328.   When ATS 

di d not  agr ee t o pay what  Not z r equest ed,  ATS f i l ed a cour t  

act i on t o det er mi ne t he f ai r  val ue of  hi s shar es as i t  was 

r equi r ed t o do by Wi s.  St at .  § 180. 1330.    
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¶59 Ther ef or e,  i n t he act i on bef or e us,  any det er mi nat i on 

of  t he f ai r  val ue of  Not z ' s shar es must  awai t  t he f ai r  val ue 

det er mi nat i on by t he Uni t ed St at es Di st r i ct  Cour t  f or  t he 

East er n Di st r i ct  of  Wi sconsi n,  wher e a st at ut or y  act i on t o make 

t hat  det er mi nat i on i s cur r ent l y pendi ng. 23  Not z i s not  ent i t l ed 

t o be pai d t wi ce f or  t he f ai r  val ue of  hi s f or mer  shar es i n  

ATS——once due t o hi s c l ai m f or  di ssent er ' s r i ght s i n t he mer ger  

pr oceedi ngs,  and once as t he onl y v i abl e al t er nat i ve f or  a 

pr oven cl ai m of  di ssol ut i on.    

¶60 Why Not z woul d choose t o cont i nue wi t h hi s c l ai m f or  

di ssol ut i on i s a myst er y t o me.   However ,  unt i l  f ai r  val ue i s 

det er mi ned by t he Uni t ed St at es Di st r i ct  Cour t ,  I  wi l l  go al ong 

wi t h t he maj or i t y opi ni on' s deci s i on t o per mi t  Not z ' s c l ai m f or  

di ssol ut i on t o pr oceed.   Accor di ngl y,  I  r espect f ul l y concur .  

¶61 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence.  

 

 

                                                 
23 Supr a,  not e 3.   
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¶62 ANN WALSH BRADLEY,  J.    ( concur r i ng i n par t ,  

di ssent i ng i n par t ) .   I  agr ee wi t h t he maj or i t y t hat  t he 

j udi c i al  di ssol ut i on c l ai m may cont i nue and t hat  Not z has a 

di r ect  c l ai m f or  br each of  f i duci ar y dut y r el at i ng t o t he due 

di l i gence expenses.   I  di sagr ee wi t h t he maj or i t y,  however ,  t hat  

Not z ' s c l ai m f or  br each of  f i duci ar y dut y ar i s i ng out  of  

cor por at e usur pat i on i s a der i vat i ve r at her  t han a di r ect  c l ai m 

and t hat  i t  t hus must  be di smi ssed.    

¶63 I nst ead,  based on t he f act s  al l eged i n t he amended 

compl ai nt ,  I  concl ude t hat  Not z st at es a di r ect  c l ai m f or  br each 

of  f i duci ar y dut y ar i s i ng out  of  t he def endant s '  usur pat i on of  a 

cor por at e oppor t uni t y.   The def endant s br eached t hei r  f i duci ar y  

dut y t o mi nor i t y shar ehol der s by usi ng t hei r  posi t i on of  t r ust  

t o f ur t her  t hei r  pr i vat e i nt er est .   Unl i ke t he maj or i t y 

shar ehol der s,  Not z was deni ed cont i nued par t i c i pat i on i n a 

t hr i v i ng gr owt h i ndust r y.   Thi s i nj ur y was uni que t o hi m.    

¶64 Fur t her ,  I  concl ude t hat  t he maj or i t y f ai l s  t o 

ar t i cul at e and appl y a consi st ent  anal ysi s.   I t  pr ovi des no 

pr i nci pl ed di st i nct i on j ust i f y i ng t he di spar at e t r eat ment  of  t he 

t wo br each of  f i duci ar y dut y c l ai ms.   Accor di ngl y,  I  concur  i n 

par t  and di ssent  i n par t .     

¶65 As we have pr ev i ousl y expl ai ned,  when an i nj ur y i s 

pr i mar i l y t o a shar ehol der ,  t hat  shar ehol der  can br i ng a di r ect  

cause of  act i on.   Rose v.  Schant z,  56 Wi s.  2d 222,  228- 29,  201 

N. W. 2d 593 ( 1972) .   When t he i nj ur y i s pr i mar i l y t o t he 

cor por at i on,  a shar ehol der  der i vat i ve act i on i s appr opr i at e.   

I d.  at  229.   Our  case l aw,  however ,  has pr ovi ded scant  gui dance 
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f or  det er mi ni ng whet her  an i nj ur y i s pr i mar i l y t o t he 

shar ehol der  or  pr i mar i l y t o t he cor por at i on.    

¶66 Pr esent ed wi t h a di f f i cul t  case,  t he maj or i t y spl i t s 

t he di f f er ence.   Accor di ng t o t he maj or i t y,  when t he di r ect or s 

and maj or i t y shar ehol der 1 usur p a cor por at e oppor t uni t y and sel l  

t he cor por at i on' s most  val uabl e asset  t o t hei r  own compet i t i ve 

ent er pr i se,  t he i nj ur y i s pr i mar i l y t o t he cor por at i on.   The 

maj or i t y expl ai ns t hat  t hi s  i s because " [ a] l l  of  t he 

shar ehol der s [ ]  wer e af f ect ed equal l y. "  Maj or i t y op. ,  ¶23.   

However ,  when cor por at e asset s ar e spent  f or  due di l i gence i n 

f ur t her ance of  such a scheme,  t he maj or i t y concl udes t hat  t he 

i nj ur y i s pr i mar y t o t he mi nor i t y shar ehol der .   I t  expl ai ns t hat  

t hi s i s because t he def endant s " r ecei ved a benef i t  at  t he 

expense of  t he mi nor i t y shar ehol der s"  and " t her e was never  any 

i nt ent i on f or  t he mi nor i t y shar ehol der  t o benef i t  i n any way 

f r om t hi s due di l i gence expendi t ur e[ . ] "   Maj or i t y op. ,  ¶¶4,  27.    

I  

¶67 I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  t he 

Smi t h Gr oup' s br each of  f i duci ar y dut y f or  usur pat i on gi ves r i se 

t o onl y a der i vat i ve c l ai m.   I n Rose,  we st at ed,  " wher e some 

i ndi v i dual  r i ght  of  a st ockhol der  i s bei ng i mpai r ed by t he 

i mpr oper  act s of  a di r ect or ,  t he st ockhol der  can br i ng a di r ect  

sui t  on hi s own behal f  because i t  i s  hi s i ndi v i dual  r i ght  t hat  

                                                 
1 Not z br ought  sui t  agai nst  ATS' s  cont r ol l i ng shar ehol der ,  

t he Smi t h Gr oup,  and f our  of  ATS' s of f i cer s and di r ect or s,  al l  
of  whom bel ong t o t he Smi t h Gr oup.   I  wi l l  r ef er  t o ATS' s 
of f i cer s,  di r ect or s,  and cont r ol l i ng shar ehol der  col l ect i vel y as 
t he " Smi t h Gr oup"  or  " t he def endant s. "     
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i s  bei ng vi ol at ed. "   Rose,  56 Wi s.  2d at  228- 29.   Thus,  t o 

det er mi ne whet her  an i nj ur y i s  t o t he cor por at i on,  t o t he 

i ndi v i dual  shar ehol der s,  or  t o bot h, 2 t he cour t  must  begi n by 

i dent i f y i ng t he r i ght  t hat  has been vi ol at ed.  

¶68 Fi duci ar y dut i es conf er  l egal  r i ght s.   I n Wi sconsi n,  

of f i cer s and di r ect or s owe a f i duci ar y dut y t o shar ehol der s t o 

act  i n good f ai t h and t o t r eat  each shar ehol der  f ai r l y .   I d.  at  

228.   " [ T] he di r ect or s and of f i cer s of  a cor por at i on owe a 

f i duci ar y dut y t o not  use t hei r  posi t i ons f or  t hei r  own per sonal  

advant age .  .  .  t o t he det r i ment  of  t he i nt er est s of  t he 

st ockhol der s of  t he cor por at i on. "   Bor ak v.  J. I .  Case Co. ,  317 

F. 2d 838,  842 ( 7t h Ci r .  1963)  ( appl y i ng Wi sconsi n l aw) .    

¶69 That  same f i duci ar y dut y i s al so owed by maj or i t y 

shar ehol der s t o mi nor i t y shar ehol der s:  " The same f i duci ar y dut y  

i s due f r om a domi nant  or  cont r ol l i ng shar ehol der  or  gr oup of  

shar ehol der s t o t he mi nor i t y as i s due f r om t he di r ect or  of  a 

cor por at i on t o t he shar ehol der s. "   12B Wi l l i am Meade Fl et cher ,  

Fl et cher  Cycl opedi a of  t he Law of  Pr i vat e Cor por at i ons § 5810 

( per m.  ed. ,  r ev.  vol .  2000)  ( c i t i ng Gr ognet  v.  Fox Val l ey 

Tr ucki ng Ser v. ,  45 Wi s.  2d 235,  172 N. W. 2d 812 ( 1969) ) .  

¶70 Of f i cer s,  di r ect or s,  and cont r ol l i ng shar ehol der s 

br each t hei r  f i duci ar y dut i es when t hey t r eat  mi nor i t y 

                                                 
2 A s i ngl e cour se of  conduct  may gi ve r i se t o bot h di r ect  

and der i vat i ve c l ai ms " when t her e ar e dut i es owi ng bot h t o a 
cor por at i on and t o a st ockhol der  per sonal l y. "   Johnson v.  Am.  
Gen.  I ns.  Co. ,  296 F.  Supp.  802,  808 ( D. D. C.  1969) ;  see al so 
Buschmann v.  Pr of essi onal  Men' s Ass' n,  405 F. 2d 659,  661- 62 ( 7t h 
Ci r .  1969) ;  Vi cker s v.  Fi r st  Mi ss.  Nat ' l  Bank,  458 So. 2d 1055,  
1063- 64 ( Mi ss.  1984) ;  Empi r e Li f e I ns.  Co.  Am.  v.  Val dak Cor p. ,  
468 F. 2d 330,  335 ( 5t h Ci r .  1972) .   
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shar ehol der s " di f f er ent l y,  and i nequi t abl y, "  or  when t hey " use 

t hei r  posi t i on of  t r ust  t o f ur t her  t hei r  pr i vat e i nt er est s. "   

See Jor gensen v.  Wat er  Wor ks,  I nc.  ( Jor gensen I I ) ,  2001 WI  App 

135,  ¶¶10,  17- 18,  246 Wi s.  2d 614,  630 N. W. 2d 230;  see al so 

Rose,  56 Wi s.  2d at  228.   " I f  t hr ough t hat  cont r ol  a sal e of  t he 

cor por at e pr oper t y i s made and t he pr oper t y acqui r ed by t he 

maj or i t y,  t he mi nor i t y may not  be excl uded f r om a f ai r  

par t i c i pat i on i n t he f r ui t s of  t he sal e. "   S.  Pac.  Co.  v.  

Boger t ,  250 U. S.  483,  488 ( 1919) .  

¶71 Not z asser t s t hat  t he Smi t h Gr oup i dent i f i ed t he 

t her mopl ast i cs busi ness as a gr owt h i ndust r y cr i t i cal  t o t he 

f ut ur e success of  ATS. 3  I n 2004,  t he Smi t h Gr oup l ear ned of  an 

oppor t uni t y t o acqui r e Di ckt en & Masch,  a di r ect  compet i t or  of  

ATS' s t her mopl ast i cs busi ness.   Not z al l eges t hat  t he Smi t h 

Gr oup det er mi ned t hr ough a due di l i gence i nvest i gat i on t hat  

" acqui r i ng Di ckt en & Masch and combi ni ng i t  wi t h t he ATS 

pl ast i cs oper at i ons woul d r esul t  i n subst ant i al  posi t i ve 

syner gi es. "   I nst ead of  aut hor i z i ng ATS' s pur chase,  t he Smi t h 

Gr oup caused ATS t o pass on t he sal e and t hen bought  bot h 

Di ckt en & Masch and ATS' s pl ast i cs di v i s i on i t sel f .   Not z 

f ur t her  al l eges t hat  t he def endant s br eached t hei r  f i duci ar y 

dut i es,  and t hat  t hi s br each i nf l i c t ed an i nj ur y  on hi m t hat  t he 

maj or i t y shar ehol der s di d not  suf f er .  

                                                 
3 Speci f i cal l y,  t he amended compl ai nt  al l eges t hat  t he 

def endant  and pr esi dent  of  ATS expl ai ned i n 2003,  " We have a 
ver y f ocused acqui s i t i on st r at egy i n t he r ubber  and pl ast i cs 
pl at f or m t hat  wi l l  pr ovi de addi t i onal  scal e f or  t hei r  f ut ur e 
gr owt h. "    
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¶72 The Smi t h Gr oup had an i nt er est  i n owni ng 100 per cent  

of  a t hr i v i ng t her mopl ast i cs busi ness.   However ,  t he Smi t h Gr oup 

woul d own onl y 89 per cent  of  t hi s busi ness i f  ATS pur chased 

Di ckt en & Masch.   Thus,  Not z  asser t s,  t he Smi t h Gr oup deci ded t o 

pur chase bot h Di ckt en & Masch and ATS' s pl ast i cs busi ness.   The 

Smi t h Gr oup' s i nt er est  i n f ul l y  owni ng t hese busi nesses was 

adver sar i al  t o Not z ' s i nt er est  i n mai nt ai ni ng hol di ngs i n t he 

pl ast i cs i ndust r y.   The def endant s used t hei r  posi t i ons of  t r ust  

and cont r ol  t o f ur t her  t hei r  own pr i vat e i nt er est  at  Not z ' s 

expense.   Under  t hese al l eged f act s,  t he def endant s br eached 

t hei r  f i duci ar y dut i es t o mi nor i t y shar ehol der s by f avor i ng t he 

cor por at i on i n whi ch t hey had a 100 per cent  owner shi p i nt er est .   

See Fl et cher ,  supr a,  § 5764.  

¶73 Whet her  Not z can mai nt ai n hi s  di r ect  act i on depends on 

whet her  t he i nj ur y was pr i mar i l y t o hi m,  or  pr i mar i l y t o t he 

cor por at i on.   See maj or i t y op. ,  ¶23.   For  det er mi ni ng when an 

i nj ur y i s " pr i mar i l y t o t he cor por at i on, "  Wi sconsi n case l aw 

pr ovi des no expl i c i t  t est .   See i d.   As t he maj or i t y 

acknowl edges,  t he onl y ar t i cul at ed t est  i s  f or  an i nj ur y 

" pr i mar i l y t o an i ndi v i dual  shar ehol der . "   I d.    

¶74 An i nj ur y i s pr i mar i l y t o t he shar ehol der  when i t  

" af f ect s a shar ehol der ' s r i ght s i n a manner  di st i nct  f r om t he 

ef f ect  upon ot her  shar ehol der s. "   I d.  ( c i t i ng Jor gensen I I ,  246 

Wi s.  2d 614,  ¶16. )   When a br each of  a f i duci ar y dut y 

" i nf l i c t [ s]  a har m on [ t he mi nor i t y shar ehol der ]  t hat  ot her  
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shar ehol der s di d not  suf f er , "  t he mi nor i t y shar ehol der  has a 

di r ect  cause of  act i on.   See Jor gensen I I ,  246 Wi s.  2d 614,  ¶18. 4  

¶75 Af t er  set t i ng f or t h t he t est  f or  when an i nj ur y i s 

pr i mar i l y t o t he shar ehol der ,  and wi t h onl y cur sor y expl anat i on,  

t he maj or i t y summar i l y concl udes:  " Al l  of  t he shar ehol der s of  

ATS wer e af f ect ed equal l y by t he l oss of  t he oppor t uni t y t o 

acqui r e Di ckt en & Masch and by t he sal e of  [ Tr ost el ' s ]  pl ast i cs 

di v i s i on. "   Maj or i t y op. ,  ¶23.  

¶76 Thi s concl usi on i s ant i t het i cal  t o t he f act s.   I t  i s  

t r ue t hat  al l  shar ehol der s suf f er ed a common i nj ur y i n t hat  t he 

val ue of  t hei r  i nvest ment  i n ATS depr eci at ed.   Nonet hel ess,  Not z 

suf f er ed an addi t i onal  i nj ur y t hat  was uni que t o t he mi nor i t y 

shar ehol der s.   The Smi t h Gr oup who pl anned and execut ed t hese 

t r ansact i ons r ecei ved a net  gai n,  but  Not z suf f er ed a net  l oss.   

                                                 
4 Wi sconsi n i s  not  al one.   Ot her  j ur i sdi ct i ons r ecogni ze 

t hat  br eaches of  f i duci ar y dut y r esul t i ng i n uni que har m t o 
mi nor i t y shar ehol der s can gi ve r i se t o di r ect  sui t s:  

I n gener al ,  act i ons f or  br each of  f i duci ar y dut i es ar e 
t o be br ought  i n der i vat i ve sui t s.   However ,  a br each 
of  f i duci ar y dut y al l eged by mi nor i t y shar ehol der s 
agai nst  shar ehol der s who cont r ol  a maj or i t y of  shar es 
i n a c l ose cor por at i on,  and use t hei r  cont r ol  t o 
depr i ve mi nor i t y shar ehol der s of  t he benef i t s of  t hei r  
i nvest ment ,  may be br ought  as an i ndi v i dual  act i on.    

12B Wi l l i am Meade Fl et cher ,  Fl et cher  Cycl opedi a of  t he Law 
of  Pr i vat e Cor por at i ons § 5909 ( per m.  ed. ,  r ev.  vol .  2000) .  
Fur t her ,     

[ W] her e t her e i s no quest i on t hat  pl ai nt i f f s ar e 
c l ai mi ng an i nj ur y t hat  was not  suf f er ed by al l  
shar ehol der s,  but  onl y by mi nor i t y shar ehol der s,  t hat  
act i on i s pr oper l y c l assi f i ed as [ di r ect ]  r at her  t han 
der i vat i ve.    

I d.  § 5908.   
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Because Not z was squeezed out  of  t he t her mopl ast i cs busi ness 

t hat  t he Smi t h Gr oup t ook f or  i t sel f ,  he was " excl uded f r om a 

f ai r  par t i c i pat i on i n t he f r ui t s of  t he sal e. "   See S.  Pac.  Co. ,  

250 U. S.  at  488.   Not z ' s i nj ur y  was di st i nct  f r om t he " i nj ur y"  

t o t he cont r ol l i ng shar ehol der ——unl i ke t he def endant s,  Not z was 

deni ed cont i nued par t i c i pat i on i n a t hr i v i ng gr owt h i ndust r y.     

¶77 I  concl ude t hat  Not z st at es a di r ect  cause of  act i on 

f or  br each of  f i duci ar y dut y ar i s i ng out  of  t he def endant s '  

usur pat i on of  a cor por at e oppor t uni t y.   Based on t he f act s 

pr esent ed i n Not z ' s amended compl ai nt ,  t he def endant s br eached 

t hei r  f i duci ar y  dut y t o mi nor i t y shar ehol der s by usi ng t hei r  

posi t i on of  t r ust  t o f ur t her  t hei r  pr i vat e i nt er est s.   Thi s 

br each caused Not z a uni que i nj ur y.    

I I  

¶78 I  al so par t  ways wi t h t he maj or i t y because of  i t s  

f ai l ur e t o ar t i cul at e and appl y a consi st ent  anal ysi s.   I  f i nd 

no pr i nci pl ed di st i nct i on j ust i f y i ng t he maj or i t y ' s di spar at e 

t r eat ment  of  t he t wo br each of  f i duci ar y dut y c l ai ms. 5  Nei t her  

do t he par t i es i n t hi s case.   I n hi s br i ef ,  Not z ar gued,  

" Candi dl y,  a consi st ent  pol i cy shoul d appl y .  .  .  .   [ T] her e i s 

no meani ngf ul  di f f er ence bet ween t he Smi t h Gr oup usi ng ATS f unds 

f or  i t s own pur poses and t he Smi t h Gr oup t aki ng cor por at e 

oppor t uni t i es and t hen ' sel l i ng'  cor por at e asset s t o i t sel f  i n 

an ef f or t  t o squeeze out  mi nor i t y shar ehol der s. "  

                                                 
5 Not abl y,  Not z ' s amended compl ai nt  di d not  di st i ngui sh 

bet ween t he cl ai ms.   However ,  t he cour t  of  appeal s t r eat ed t he  
c l ai ms separ at el y.  
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¶79 Never t hel ess,  havi ng f i r st  det er mi ned t hat  Not z di d 

not  suf f er  a uni que i nj ur y when t he Smi t h Gr oup usur ped a 

cor por at e oppor t uni t y,  t he maj or i t y changes cour se.   Even t hough 

al l  shar ehol der s pr esumabl y suf f er ed t he same di mi nut i on of  

t hei r  st ock val ue based on ATS' s  expendi t ur e f or  due di l i gence,  

t he maj or i t y concl udes t hat  t hi s  par t i cul ar  i nj ur y was pr i mar i l y  

t o t he mi nor i t y shar ehol der s.   I t  expl ai ns t hat  t he Smi t h Gr oup 

" r ecei ved a benef i t  at  t he expense of  t he mi nor i t y shar ehol der s"  

and " t her e was never  any i nt ent i on f or  t he mi nor i t y shar ehol der  

t o benef i t  i n any way f r om t hi s due di l i gence expendi t ur e[ . ] "   

Maj or i t y op. ,  ¶¶4,  27.    

¶80 When addr essi ng t he usur pat i on c l ai m,  t he ext r i nsi c 

benef i t  t o t he Smi t h Gr oup was appar ent l y i r r el evant  t o t he 

maj or i t y ' s anal ysi s. 6  I f  t hi s anal ysi s i s cor r ect ,  t hen t he 

i nj ur y caused by t he Smi t h Gr oup' s deci s i on t o use ATS' s f unds 

t o conduct  due di l i gence was an i nj ur y pr i mar i l y t o t he 

cor por at i on as wel l ,  because ext r i nsi c benef i t  i s  i r r el evant  and 

" al l  shar ehol der s wer e af f ect ed equal l y"  by t he f unds pai d f or  

due di l i gence.   I nst ead of  appl y i ng a consi st ent  pr i nci pl e,  

however ,  t he maj or i t y opi ni on car ves out  t he due di l i gence 

                                                 
6 The maj or i t y never  st at es why,  exact l y,  an excl usi ve 

benef i t  t o of f i cer s,  di r ect or s,  and cont r ol l i ng shar ehol der s i s  
i r r el evant  t o t he anal ysi s.   The maj or i t y does i mpl y t hat  a 
shar ehol der - di r ect or ' s sel f - deal i ng does not  t r ansf or m an act i on 
t hat  pr i mar i l y i nj ur es t he cor por at i on i nt o one t hat  pr i mar i l y  
i nj ur es a shar ehol der .   See maj or i t y op. ,  ¶22.   Fur t her ,  t he 
maj or i t y quot es,  appar ent l y wi t h appr oval ,  t he c i r cui t  cour t ' s  
det er mi nat i on t hat  " any anci l l ar y benef i t  t he Smi t h Gr oup 
r ecei ved f r om t he t r ansact i on di d not  cr eat e a di r ect  i nj ur y"  t o 
mi nor i t y shar ehol der s.   See maj or i t y op. ,  ¶11.    
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expendi t ur e pai d by ATS and l abel s i t  a const r uct i ve di v i dend.   

See maj or i t y op. ,  ¶4.    

¶81 The t er m const r uct i ve di v i dend i s i napt .   Bef or e t hi s 

case,  Wi sconsi n cour t s have not  used t he t er m " const r uct i ve 

di v i dend"  out si de of  t he cont ext  of  t ax st at ut es.   See,  e. g. ,  

Wi s.  Dep' t  Rev.  v.  Sent r y Fi n.  Ser vs.  Cor p. ,  161 Wi s.  2d 902,  

469 N. W. 2d 235 ( Ct .  App.  1991) .   The maj or i t y opi ni on f ai l s t o 

def i ne t he t er m her e.  

¶82 I  am not  sur e what  i t  means i n t he cont ext  of  t hi s 

case.   Bl ack' s Law Di ct i onar y,  however ,  def i nes a const r uct i ve 

di v i dend as a " t axabl e benef i t  der i ved by a shar ehol der  f r om t he 

cor por at i on even t hough t he benef i t  was not  desi gnat ed a 

di v i dend. "   Bl ack' s Law Di ct i onar y 492 ( 7t h ed.  1999) .    

¶83 I n Jor gensen I I ,  t he cour t  of  appeal s di d not  use t he 

t er m " const r uct i ve di v i dend"  when i t  concl uded t hat  some 

shar ehol der s wer e di spr opor t i onat el y pai d di r ect or s '  f ees.   See 

246 Wi s.  2d 614.   I n t hat  case,  however ,  " i t  was obvi ous"  t hat  

t he f ees wer e " r el at ed t o pr of i t s of  t he cor por at i on"  r at her  

t han sal ar i es pai d " as compensat i on f or  wor k done. "   I d. ,  ¶6.   

That  i s,  t he cour t  concl uded t hat  t hese f ees wer e i n r eal i t y a 

shar e of  t he cor por at i on' s pr of i t s and shoul d have been 

di st r i but ed evenl y t o al l  shar ehol der s.   I t  i s  uncl ear ,  however ,  

i f  t he di r ect or s '  f ees i n Jor gensen I I  woul d have f i t  t he 

Bl ack' s Law Di ct i onar y def i ni t i on of  a const r uct i ve di v i dend.    

¶84 I n t hi s case,  however ,  t he Smi t h Gr oup di d not  r ecei ve 

anyt hi ng r esembl i ng a di v i dend.   Fi r st ,  t he expendi t ur e was a 

busi ness expense,  and t he Smi t h Gr oup coul d not  be t axed based 
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on ATS' s expendi t ur e f or  due di l i gence.   Second,  t he money used 

f or  due di l i gence was not  pai d t o t he Smi t h Gr oup.   I nst ead,  t he 

due di l i gence f unds woul d have been pai d t o var i ous t hi r d-

par t i es as compensat i on f or  t hei r  wor k eval uat i ng whet her  ATS 

shoul d pur chase Di ckt en & Masch.   Thus,  i t  i s  i ncor r ect  t o 

char act er i ze t he due di l i gence expendi t ur e as a " const r uct i ve 

di v i dend"  or  a " di v i dend- l i ke payment . "    

¶85 St r i pped of  t he i napt  t er m,  t he i nconsi st ent  anal ysi s  

becomes appar ent .   The maj or i t y at t empt s t o expl ai n why t he due 

di l i gence expendi t ur e gi ves r i se t o a di r ect  act i on:  " The bot t om 

l i ne .  .  .  i s  t hat  t her e was never  any i nt ent i on f or  [ Not z]  t o 

benef i t  i n any way f r om t hi s due di l i gence expendi t ur e"  because 

t he Smi t h Gr oup pl anned t o f r eeze Not z out  of  a pr of i t abl e 

gr owt h i ndust r y.   Maj or i t y op. ,  ¶27.   Put  anot her  way,  t he 

maj or i t y det er mi nes t hat  t he due di l i gence expendi t ur e was an 

i nj ur y t o Not z because t he Smi t h Gr oup put  i t s own i nt er est  

bef or e Not z ' s i nt er est s,  causi ng a har m uni que t o mi nor i t y 

shar ehol der s.   Yet ,  t hi s i s t he exact  conduct  under l y i ng Not z ' s 

f i duci ar y dut y c l ai ms,  whi ch t he maj or i t y pr evi ousl y det er mi ned 

wer e der i vat i ve because t he i nj ur y was t o t he cor por at i on. 7 

¶86 The onl y t r ue di st i nct i on I  see bet ween Not z ' s t wo 

cl ai ms i s t hat  a dol l ar  val ue i s mor e easi l y assi gned t o t he 

                                                 
7 The maj or i t y f ur t her  di st i ngui shes t he t wo c l ai ms by 

st at i ng t hat  t he f act s under l y i ng t he f i duci ar y dut y c l ai m ar e 
mor e si mi l ar  t o Rose,  and t he f act s under l y i ng t he cl ai m f or  t he 
due di l i gence expendi t ur e ar e mor e si mi l ar  t o Jor gensen I I .   
Maj or i t y op. ,  ¶28.   The " f act ual  s i mi l ar i t y"  t he maj or i t y poi nt s 
t o does not  ser ve as a subst i t ut e f or  a cont r ol l i ng l egal  
pr i nci pl e.  
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cl ai m f or  t he due di l i gence expendi t ur e.   Thi s i s not  a 

di st i nct i on t hat  i s r el evant  i n det er mi ni ng whet her  t he i nj ur y  

was pr i mar i l y t o t he shar ehol der  or  t o t he cor por at i on.  

¶87 The maj or i t y anal ysi s does not  pr ovi de a coher ent  and 

consi st ent  pr i nci pl e t o expl ai n why t he due di l i gence cl ai m 

gi ves r i se t o a di r ect  act i on when t he usur pat i on c l ai m gi ves 

r i se t o onl y a der i vat i ve act i on.   Ul t i mat el y,  i t s  anal ysi s 

pr ovi des l i t t l e gui dance t o ei t her  a shar ehol der  asser t i ng a 

c l ai m or  t he par t y def endi ng agai nst  i t .  

¶88 I  concl ude t hat  i f  Not z ' s al l egat i ons ar e t r ue,  t he 

Smi t h Gr oup' s conduct  was i n br each of  t hei r  f i duci ar y dut i es t o 

Not z,  causi ng t he mi nor i t y shar ehol der s a uni que i nj ur y.   

Al l egedl y,  t he Smi t h Gr oup put  i t s own sel f - i nt er est  ahead of  

t he mi nor i t y shar ehol der s '  i nt er est s when i t  deci ded t hat  ATS,  

r at her  t han t he Smi t h Gr oup,  shoul d f und t he due di l i gence.   

Addi t i onal l y,  t he Smi t h Gr oup put  i t s own sel f - i nt er est  ahead of  

t he mi nor i t y shar ehol der s '  i nt er est s when i t  cut  out  mi nor i t y 

shar ehol der s '  par t i c i pat i on i n a t hr i v i ng gr owt h i ndust r y by 

causi ng ATS t o pass on pur chasi ng Di ckt en & Masch and by 

deci di ng t o sel l  ATS' s pl ast i cs di v i s i on t o i t sel f .   The 

mi nor i t y shar ehol der s wer e uni quel y i nj ur ed because t hey wer e 

deni ed cont i nued par t i c i pat i on i n t he t her mopl ast i cs i ndust r y.    

¶89 I n sum,  based on t he f act s pr esent ed i n t he amended 

compl ai nt ,  I  concl ude t hat  Not z st at es a di r ect  c l ai m f or  br each 

of  f i duci ar y dut y ar i s i ng out  of  t he def endant s '  usur pat i on of  a 

cor por at e oppor t uni t y,  and t hat  br each caused t he mi nor i t y 

shar ehol der s a uni que i nj ur y.   Fur t her ,  I  concl ude t hat  t he 
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maj or i t y f ai l s  t o ar t i cul at e and appl y a consi st ent  anal ysi s.   

Ther e i s no pr i nci pl ed di st i nct i on j ust i f y i ng t he maj or i t y ' s 

di spar at e t r eat ment  of  t he t wo br each of  f i duci ar y dut y c l ai ms.   

Accor di ngl y,  I  concur  i n par t  and di ssent  i n par t .    

¶90 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence i n par t  and di ssent  i n par t .   
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