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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med and 

r emanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Dhosi  J.  

Ndi na,  seeks r evi ew of  a publ i shed deci s i on of  t he cour t  of  

appeal s r ever si ng an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Denni s P.  Mor oney,  Judge. 1  At  t he hear i ng on t he 

def endant ' s post convi ct i on mot i on f or  a new t r i al ,  t he c i r cui t  

cour t  r ever sed a j udgment  of  convi ct i on agai nst  t he def endant  

and gr ant ed t he def endant ' s post convi ct i on mot i on f or  a new 

                                                 
1 St at e v.  Ndi na,  2007 WI  App 268,  306 Wi s.  2d 706,  743 

N. W. 2d 722.  
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t r i al . 2  The ci r cui t  cour t  ( Judge Mor oney)  concl uded t hat  t he 

c i r cui t  cour t  ( Mar y M.  Kuhnmuench,  Ci r cui t  Cour t  Judge f or  

Mi l waukee Count y) ,  had vi ol at ed t he def endant ' s r i ght  t o a 

publ i c t r i al  under  t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on by excl udi ng t he def endant ' s f ami l y  f r om t hr ee days 

of  t he t r i al  pr oceedi ngs.    

¶2 Thr ee i ssues ar e pr esent ed on r evi ew t o det er mi ne 

whet her  t he c i r cui t  cour t  er r ed i n gr ant i ng t he def endant ' s 

post convi ct i on mot i on f or  a new t r i al :  

I .  Di d t he def endant  wai ve or  f or f ei t  hi s r i ght  t o ar gue i n 

an appel l at e cour t  t hat  t he c i r cui t  cour t  v i ol at ed hi s Si xt h 

Amendment  r i ght  t o a publ i c t r i al ?  Di d t he St at e wai ve or  

f or f ei t  i t s  r i ght  t o ar gue i n an appel l at e cour t  t hat  t he 

def endant  wai ved or  f or f ei t ed hi s r i ght  t o ar gue t hat  t he 

c i r cui t  cour t  v i ol at ed hi s Si x t h Amendment  r i ght  t o a publ i c 

t r i al ?  

I I .  Di d t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y member s 

f r om t hr ee days of  t r i al  pr oceedi ngs vi ol at e t he def endant ' s 

Si xt h Amendment  r i ght  t o a publ i c t r i al ?   

I I I .  I f  t he c i r cui t  cour t  di d not  v i ol at e t he def endant ' s 

Si xt h Amendment  r i ght  t o a publ i c t r i al ,  what  r emedy,  i f  any,  

does t he def endant  have?  

¶3 On appeal ,  t he cour t  of  appeal s concl uded t hat  by 

f ai l i ng t o obj ect  t i mel y t o t he c i r cui t  cour t ' s  or der  excl udi ng 

                                                 
2 The def endant  was convi ct ed of  f i r st - degr ee r eckl essl y 

endanger i ng saf et y whi l e usi ng a danger ous weapon cont r ar y t o 
Wi s.  St at .  §§ 941. 30( 1)  and 939. 63 ( 2001- 02) .  
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hi s f ami l y f r om t he t r i al  pr oceedi ngs,  t he def endant  had wai ved 

or  f or f ei t ed hi s  r i ght  t o ar gue t he Si xt h Amendment  i ssue i n hi s  

post convi ct i on mot i on and on appeal .   The cour t  of  appeal s t hen 

eval uat ed t he def endant ' s publ i c  t r i al  ar gument  i n t he cont ext  

of  det er mi ni ng whet her  t he def endant  had r ecei ved i nef f ect i ve 

assi st ance of  t r i al  counsel .   The cour t  of  appeal s concl uded 

t hat  t he def endant ' s c l ai m f or  i nef f ect i ve assi s t ance of  counsel  

f ai l ed because t he def endant  had not  demonst r at ed t hat  hi s t r i al  

counsel ' s f ai l ur e t o obj ect  t o t he excl usi on of  hi s f ami l y 

pr ej udi ced hi m.   The cour t  of  appeal s r ever sed t he or der  

gr ant i ng t he def endant  a new t r i al .  

¶4 Because bot h par t i es f ai l ed t o br i ng ar gument s t o t he 

c i r cui t  cour t  i n a t i mel y manner  and have br i ef ed t he 

subst ant i ve i ssue whet her  t he c i r cui t  cour t ' s  or der  excl udi ng 

f ami l y member s v i ol at ed t he def endant ' s Si xt h Amendment  r i ght  t o 

a publ i c t r i al ,  t hi s cour t  has deci ded t o r each t he mer i t s of  

t he i ssue pr esent ed,  r at her  t han t o assess compar at i ve bl ame and 

addr ess t he ef f ect  of  t he def endant ' s f ai l ur e at  t r i al  t o r ai se 

t he Si xt h Amendment  i ssue and t he St at e' s f ai l ur e at  t he 

post convi ct i on hear i ng t o r ai se t he def endant ' s 

wai ver / f or f ei t ur e at  t r i al  of  t he Si xt h Amendment  i ssue.   We 

concl ude t hat  t he excl usi on of  f ami l y member s f r om t hr ee days of  

t he t r i al  i mpl i cat ed t he def endant ' s Si xt h Amendment  r i ght  t o a 

publ i c t r i al  but  di d not ,  under  t he c i r cumst ances of  t he i nst ant  

case,  v i ol at e t he def endant ' s Si xt h Amendment  const i t ut i onal  

r i ght .    
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 ¶5 We do not  addr ess whet her  t he def endant  i s ent i t l ed t o 

a new t r i al  on any basi s unr el at ed t o t he Si xt h Amendment  r i ght  

t o a publ i c t r i al .   We agr ee wi t h t he cour t  of  appeal s t hat  t he 

mat t er  i s t o be r emanded t o t he c i r cui t  cour t  f or  any addi t i onal  

post convi ct i on pr oceedi ngs r equi r ed by l aw.  

¶6 Accor di ngl y,  we af f i r m t he cour t  of  appeal s deci s i on,  

al t hough on di f f er ent  gr ounds,  r ever si ng t he post convi ct i on 

or der  gr ant i ng t he def endant  a new t r i al ,  r ei nst at i ng t he 

j udgment  r ender ed by t he j ur y,  and r emandi ng t he mat t er  t o t he 

c i r cui t  cour t  f or  any addi t i onal  post convi ct i on r emedi es 

r equi r ed by l aw.   We r emand t he mat t er ,  as di d t he cour t  of  

appeal s,  t o t he c i r cui t  cour t  f or  addi t i onal  post convi ct i on 

pr oceedi ngs r equi r ed by l aw.        

I  

¶7 We br i ef l y summar i ze t he f act s  r el at i ng t o t he c i r cui t  

cour t ' s  or der  excl udi ng member s of  t he def endant ' s f ami l y f r om 

t he cour t r oom f or  par t s of  t he t r i al .    

¶8 The St at e char ged t he def endant  wi t h at t empt ed f i r st -

degr ee i nt ent i onal  homi ci de whi l e usi ng a danger ous weapon.   The 

vi ct i m,  t he nephew of  t he def endant ,  was st abbed t wi ce i n t he 

back wi t h a kni f e dur i ng a f ami l y gat her i ng.   The case was t r i ed 

t o a j ur y.  

¶9 Because t he vi ct i m i s r el at ed t o t he def endant  and was 

i nj ur ed dur i ng a f ami l y gat her i ng,  many wi t nesses f or  bot h t he 

St at e and t he def endant  wer e member s of  t he def endant ' s f ami l y.   

Def ense counsel ' s i ni t i al  wi t ness l i s t  i ncl uded t he names of  13 

i ndi v i dual s whom t he r ecor d shows ei t her  t o be r el at ed t o t he 
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def endant  or  at  l east  t o bear  t he same sur name as a conf i r med 

r el at i ve of  t he def endant .   The St at e i ncl uded seven of  t he 

def endant ' s r el at i ves on i t s i ni t i al  wi t ness l i s t ,  i ncl udi ng 

t hr ee i ndi v i dual s who al so appear ed on def ense counsel ' s wi t ness 

l i s t .   Ni ne f ami l y member s event ual l y t est i f i ed ei t her  f or  or  

agai nst  t he def endant .     

¶10 The def endant  and hi s f ami l y ar e f ai r l y  r ecent  

i mmi gr ant s f r om Al bani a.   The def endant  r el i ed upon an Al bani an-

Engl i sh i nt er pr et er  dur i ng t he cour se of  hi s t r i al .   The r ecor d 

al so shows t hat  many,  and possi bl y al l ,  member s of  t he 

def endant ' s f ami l y who ser ved as wi t nesses t est i f i ed i n Al bani an 

wi t h an Al bani an- Engl i sh i nt er pr et er .   Four  pol i ce of f i cer s 

t est i f i ed i n Engl i sh.     

¶11 Ear l y i n t he t r i al ,  t he c i r cui t  cour t  i ssued a 

sequest r at i on or der  appl y i ng t o al l  pot ent i al  wi t nesses except  

t he def endant  and a l aw enf or cement  of f i cer  t est i f y i ng f or  t he 

St at e.   The ci r cui t  cour t  or der ed al l  per sons subj ect  t o t he 

or der  t o " r emai n out si de t he cour t r oom unt i l  cal l ed i n t o 

t est i f y. "   The ci r cui t  cour t  f ur t her  or der ed such per sons " not  

t o di scuss t hei r  t est i mony wi t h each ot her  or  wi t h anyone unt i l  

di r ect ed t o do so or  unl ess di r ect ed t o do so by [ t he]  Cour t . "  

¶12 The ci r cui t  cour t  speci f i cal l y i nst r uct ed bot h t he 

pr osecut or  and def ense counsel  t o communi cat e i t s sequest r at i on 

or der  t o pot ent i al  wi t nesses.   The ci r cui t  cour t  al so r emi nded 

def ense counsel  t hat  he woul d need t o ut i l i ze t he ser vi ces of  an 

Engl i sh- Al bani an i nt er pr et er  so t hat  f ami l y member s pot ent i al l y  
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t est i f y i ng on t he def endant ' s behal f  coul d under st and t he 

ci r cui t  cour t ' s  or der .    

¶13 On t he t r i al ' s  t hi r d day,  t he c i r cui t  cour t  r ecei ved 

t est i mony f r om t he vi ct i m' s f at her ,  who t ol d t he j ur y t hat  he 

had wi t nessed t he def endant  st ab hi s son.   A di st ur bance 

occur r ed i n t he cour t r oom dur i ng t hi s t est i mony.   The ci r cui t  

cour t  obser ved t hat  " i ndi v i dual  f ami l y member s i n t he 

gal l er y .  .  .  wer e engagi ng i n a l evel  of  conver sat i on t hat  not  

onl y t he Cour t  coul d hear "  but  t hat  t he c i r cui t  cour t  

" f ear ed .  .  .  t he j ur y coul d hear  as wel l . "   The ci r cui t  cour t  

st opped t he pr oceedi ngs and di r ect ed t he bai l i f f  and t he cour t  

i nt er pr et er  " t o communi cat e t o .  .  .  t hose f ami l y member s i n t he 

gal l er y t hat  t hey must  r emai n s i l ent  and not  t al k among each 

ot her  whi l e t hey ar e i n t he cour t r oom. "   The ci r cui t  cour t  l at er  

obser ved t hat  i t  had " not  seen or  hear d anyt hi ng f r om t hose 

f ami l y member s i n t he gal l er y s i nce t hat  di r ect i ve was made. "    

¶14 Near  t he end of  t he f ol l owi ng day,  t he f our t h day of  

t r i al ,  a second di st ur bance occur r ed as t he v i ct i m' s f at her  

cont i nued t o t est i f y.   The ci r cui t  cour t  obser ved t hat  t her e 

wer e peopl e ent er i ng and l eavi ng t he cour t r oom and expr essed 

concer n about  t he sanct i t y of  t he c i r cui t  cour t ' s  sequest r at i on 

or der .   The pr osecut or  i nf or med t he ci r cui t  cour t  t hat  t he 

v i ct i m' s f ami l y had expr essed concer n t hat  t he per sons ent er i ng 

and l eavi ng t he cour t r oom had been vi ol at i ng t he or der  by 

conveyi ng i nf or mat i on t o pr ospect i ve wi t nesses.   The ci r cui t  

cour t  asked def ense counsel  t o i dent i f y t hr ee par t i cul ar  

i ndi v i dual s i n t he gal l er y.   Def ense counsel  i dent i f i ed t hese 



No.   2007AP5- CR 

7 
 

i ndi v i dual s as t he def endant ' s mot her  and t wo of  t he def endant ' s 

s i st er s- i n- l aw,  at  l east  one of  whom was mar r i ed t o a per son on 

def ense counsel ' s wi t ness l i s t .      

¶15 The ci r cui t  cour t  i ssued an or der  " ban[ ni ng]  al l  

f ami l y member s f r om [ t he]  cour t  based on what  [ t he cour t ]  

bel i eve[ d]  t o be i mpr oper  act i v i t i es. "   The ci r cui t  cour t  

expl ai ned t hat  i t s or der  was desi gned t o " pr ot ect [ ]  t he 

i nt egr i t y of  [ t he]  pr oceedi ngs"  and expr essed par t i cul ar  concer n 

about  " t hose spouses who ar e mar r i ed t o pot ent i al  wi t nesses i n 

t hi s case. "     

¶16 As an except i on t o i t s or der ,  t he c i r cui t  cour t  

per mi t t ed t he def endant ' s mot her  t o r emai n i n t he cour t r oom.   

The def endant  swor e i n an af f i davi t  t hat  he f i l ed wi t h t he 

c i r cui t  cour t  t hat  hi s mot her  does not  speak Engl i sh and 

t her ef or e was unabl e t o under st and any of  t he wi t nesses who 

t est i f i ed i n Engl i sh dur i ng hi s t r i al .   The af f i davi t  was not  

cont r adi ct ed.     

¶17 I n excl udi ng f ami l y member s f r om t he t r i al  

pr oceedi ngs,  t he c i r cui t  cour t  di d not  at t empt  t o di st i ngui sh 

bet ween t hose member s of  t he def endant ' s f ami l y who wer e mor e 

cl osel y r el at ed t o t he def endant  and t hose who wer e mor e cl osel y 

r el at ed t o t he v i ct i m.   The ci r cui t  cour t  expr essl y st at ed t hat  

i t s or der  woul d appl y t o f ami l y member s on " bot h s i des, "  wi t h 

t he s i ngl e except i on made f or  t he def endant ' s mot her .   The 

ci r cui t  cour t  al so di d not  di st i ngui sh bet ween t hose member s of  

t he def endant ' s f ami l y who wer e i n t he cour t r oom when t he 

di st ur bances occur r ed and t hose member s of  t he def endant ' s 
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f ami l y who wer e not  pr esent .   The or der  appar ent l y appl i ed as i t  

was l i t er al l y wor ded,  t hat  i s ,  t o " al l  f ami l y member s. "    

¶18 The ci r cui t  cour t  r ecount ed t he ci r cumst ances t hat  l ed 

t he c i r cui t  cour t  t o i ssue i t s or der  excl udi ng f ami l y member s 

f r om t he cour t r oom.   The ci r cui t  cour t  obser ved t hat  t he 

def endant ' s mot her  " had al r eady demonst r at ed a wi l l i ngness t o 

t al k about  t he case t o someone si t t i ng next  t o her  whi l e she was 

i n [ t he]  gal l er y"  on t he day bef or e.   The ci r cui t  cour t  f ur t her  

obser ved t hat  " [ t ] her e have been ot her  f ami l y member s t hat  have 

been comi ng i n and out  and si t t i ng and engagi ng i n chi t chat  wi t h 

each ot her  whi l e t he t r i al  i s goi ng on. "   The ci r cui t  cour t  

agai n expr essed " ser i ous concer ns"  t hat  t he " spi r i t "  of  i t s  

sequest r at i on or der  was bei ng vi ol at ed.  

¶19 The next  day,  t he c i r cui t  cour t  agai n expl ai ned t he 

basi s of  i t s  or der  excl udi ng f ami l y member s f r om t he cour t r oom.   

The ci r cui t  cour t  st at ed t hat  i t  coul d not  " al l ow what  [ i t ]  

bel i eve[ d]  t o be a v i ol at i on of  [ i t s ]  ear l i er  r ul i ng [ i mposi ng 

t he sequest r at i on or der ]  t o go unchecked. "   The ci r cui t  cour t  

st at ed t hat  i t  had obser ved " t he mot her  of  t he def endant ,  as 

wel l  as ot her  f ami l y member s,  bot h mal e and 

f emal e .  .  .  di scussi ng mat t er s as wi t nesses wer e on t he st and,  

of t ent i mes i n a ver y ani mat ed and el evat ed f ashi on. "   The 

ci r cui t  cour t  f ur t her  st at ed t hat  f ami l y member s i n t he audi ence 

had been " noddi ng i n appr oval  or  di sappr oval  of  wi t nesses'  

t est i mony,  i n f ul l  v i ew of  t he j ur y"  and wer e " l oud,  l oud enough 

such t hat  ot her  member s of  my st af f ,  as wel l  as t he par t i es,  

coul d hear  i t . "   
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¶20 Def ense counsel  di d not  obj ect  t o t he c i r cui t  cour t ' s  

or der  excl udi ng f ami l y member s f r om t he cour t r oom.   Nei t her  t he 

c i r cui t  cour t  nor  counsel  f or  ei t her  s i de expl i c i t l y  r ai sed t he 

possi bi l i t y  t hat  t he c i r cui t  cour t ' s  or der  mi ght  i mpl i cat e t he 

Si xt h Amendment  r i ght  t o a publ i c t r i al .     

¶21 The ci r cui t  cour t  per mi t t ed f ami l y member s t o r et ur n 

t o t he cour t r oom at  t he begi nni ng of  t he t r i al ' s  ei ght h day t o 

hear  t he j ur y i nst r uct i ons and t he cl osi ng ar gument s of  counsel .   

Al t oget her ,  f ami l y member s wer e excl uded f r om t he cour t r oom f or  

appr oxi mat el y t hr ee days ( t he t r i al ' s  f i f t h,  s i xt h,  and sevent h 

days)  of  wi t ness t est i mony. 3   

                                                 
3 Thr ee member s of  t he def endant ' s f ami l y st at ed i n 

af f i davi t s at t ached t o t he def endant ' s mot i on f or  post convi ct i on 
r el i ef  t hat  t he c i r cui t  cour t ' s or der  had pr event ed t hem f r om 
at t endi ng por t i ons of  t he def endant ' s t r i al .   The def endant ' s 
br ot her  and t he def endant ' s s i st er ' s f at her - i n- l aw each at t est ed 
t hat  " [ i ] f  [ he]  had not  been i nf or med of  t he cour t ' s  or der ,  [ he]  
woul d have at t ended at  l east  a par t  of  [ t he def endant ' s]  t r i al . "   
The def endant ' s s i st er - i n- l aw ( t he same si st er - i n- l aw whom 
def ense counsel  i dent i f i ed at  t r i al  as t he spouse of  a per son on 
def ense counsel ' s wi t ness l i s t )  at t est ed t hat  t he c i r cui t  cour t  
had di r ect l y or der ed her  t o l eave t he cour t r oom and t hat  " [ i ] f  
[ she]  had not  been or der ed t o l eave,  [ she]  woul d have r emai ned 
t hat  day and at t ended ot her  days of  t he t r i al  as wel l . "  

The def endant ' s post convi ct i on counsel  f i l ed an af f i davi t  
st at i ng t hat  f our  addi t i onal  member s of  t he def endant ' s f ami l y  
i ndi cat ed t o counsel  t hat  t he c i r cui t  cour t ' s  or der  had 
pr event ed t hem f r om at t endi ng por t i ons of  t he def endant ' s t r i al .   
Counsel  l i s t ed an addi t i onal  s i s t er - i n- l aw of  t he def endant ,  a 
f at her - i n- l aw of  one of  t he def endant ' s s i st er s,  a per son 
" r el at ed t o t he def endant  by mar r i age, "  and an i ndi v i dual  whose 
r el at i on t o t he def endant  was not  speci f i ed i n counsel ' s  
af f i davi t .   Counsel  di d not  st at e whet her  t hese f ami l y member s 
wer e i n t he cour t r oom when t he di st ur bances occur r ed t hat  
pr ompt ed t he ci r cui t  cour t  t o excl ude f ami l y member s f r om t he 
cour t r oom.  
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¶22 Af t er  hi s convi ct i on,  t he def endant  moved t he ci r cui t  

cour t  t o or der  a new t r i al .   The def endant  ar gued i n pr i nci pal  

par t  t hat  t he c i r cui t  cour t  v i ol at ed t he def endant ' s Si xt h 

Amendment  r i ght  t o a publ i c t r i al  when i t  excl uded f ami l y  

member s f r om t he cour t r oom.   The St at e di d not  ar gue at  t he 

post convi ct i on hear i ng t hat  t he def endant  had wai ved ( or  

f or f ei t ed)  hi s r i ght  t o asser t  a v i ol at i on of  hi s Si xt h 

Amendment  r i ght  t o a publ i c t r i al .    

¶23 The def endant  al so asser t ed i n hi s post convi ct i on 

mot i on t hat  t he c i r cui t  cour t  had er r ed i n admi t t i ng cer t ai n 

wi t ness t est i mony;  t hat  hi s counsel  was i nef f ect i ve f or  f ai l i ng 

t o obj ect  t o t he excl usi on of  f ami l y member s f r om t he t r i al , f or  

f ai l i ng t o move f or  a mi st r i al ,  and f or  f ai l i ng t o obj ect  t o 

cer t ai n por t i ons of  t he St at e' s c l osi ng ar gument s;  and t hat  a 

new t r i al  shoul d be gr ant ed on t he basi s of  newl y di scover ed 

evi dence. 4    
                                                 

4 At  t he hear i ng on t he post convi ct i on mot i on,  t he c i r cui t  
cour t  di d not  r each t hese ot her  i ssues r ai sed i n t he def endant ' s 
mot i on f or  post convi ct i on r el i ef .   The ci r cui t  cour t ' s  or der  f or  
a new t r i al  on Si xt h Amendment  gr ounds obvi at ed t he need f or  t he 
c i r cui t  cour t  t o addr ess t hese addi t i onal  i ssues.  

Al t hough t he cour t  of  appeal s addr essed t he def endant ' s 
ar gument  t hat  hi s def ense counsel  was i nef f ect i ve f or  f ai l i ng t o 
obj ect  t o t he excl usi on of  f ami l y member s f r om t he t r i al ,  t he 
cour t  of  appeal s di d not  addr ess t he ot her  i ssues and r emanded 
t hem t o t he c i r cui t  cour t .    

The cour t  of  appeal s concl uded t hat  t r i al  counsel  was not  
i nef f ect i ve because t he def endant  had f ai l ed t o show pr ej udi ce.   
I n l i ght  of  our  hol di ng t hat  t he def endant  was not  deni ed hi s 
Si xt h Amendment  r i ght  t o a publ i c t r i al ,  t r i al  counsel ' s f ai l ur e 
t o obj ect  t o t he excl usi on of  wi t nesses does not  const i t ut e 
i nef f ect i ve assi st ance of  counsel .  
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¶24 The cour t  of  appeal s r ei nst at ed t he j udgment  of  

convi ct i on agai nst  t he def endant  and r emanded t he cause t o t he 

c i r cui t  cour t  f or  any addi t i onal  post convi ct i on pr oceedi ngs 

r equi r ed by l aw.    

I I  

¶25 The f i r st  i ssue pr esent ed i s  wai ver ,  t hat  i s ,  wai ver  

by bot h t he def endant  and t he St at e wi t h r egar d t o t he c l ai m 

t hat  t he def endant ' s Si xt h Amendment  r i ght  t o a publ i c t r i al  was 

vi ol at ed.    

¶26 I t  i s  undi sput ed t hat  def ense counsel  f ai l ed t o obj ect  

when t he ci r cui t  cour t  excl uded f ami l y member s f r om t he 

cour t r oom.   The St at e ar gues t hat  because def ense counsel  never  

obj ect ed t o t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y member s 

f r om t he t r i al ,  t he def endant  wai ved or  f or f ei t ed hi s r i ght  t o 

ar gue t hat  t he c i r cui t  cour t  v i ol at ed t he def endant ' s Si xt h 

Amendment  r i ght  t o a publ i c t r i al .   The def endant  vehement l y  

di sagr ees wi t h t he St at e' s posi t i on.  

¶27 I t  i s  al so undi sput ed t hat  t he St at e f ai l ed t o ar gue 

i n t he post convi ct i on hear i ng t hat  t he def endant  had wai ved or  

f or f ei t ed t he Si xt h Amendment  publ i c t r i al  i ssue.   For  hi s par t ,  

t he def endant  ar gues t hat  because t he St at e never  r ai sed i n t he 

post convi ct i on hear i ng t he i ssue of  t he def endant ' s wai ver  or  

f or f ei t ur e of  hi s r i ght  t o ar gue t he vi ol at i on of  hi s Si xt h 

Amendment  r i ght  t o a publ i c t r i al ,  t he St at e wai ved or  f or f ei t ed 

i t s r i ght  t o asser t  i n t hi s cour t  t hat  t he def endant  wai ved or  

f or f ei t ed hi s r i ght  t o ar gue t hat  t he c i r cui t  cour t  v i ol at ed hi s 
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Si xt h Amendment  r i ght  t o a publ i c t r i al .   As mi ght  be expect ed,  

t he St at e vehement l y di sagr ees wi t h t he def endant ' s ar gument .    

¶28 The case l aw i s r i f e wi t h conf usi on about  t he wor ds 

" wai ver "  and " f or f ei t ur e. "   I ndeed,  t hi s cour t  r epeat edl y has 

acknowl edged i t s  own i mpr eci se use of  t hese wor ds.   See Rao v.  

WMA Secur i t i es,  I nc. ,  2008 WI  73,  ¶24,  310 Wi s.  2d 623,  752 

N. W. 2d 220 ( acknowl edgi ng t hat  " wai ver "  of  t he r i ght  of  t r i al  by 

j ur y under  Ar t i cl e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

somet i mes " i s mor e aki n t o ' f or f ei t ur e'  t han t o ' wai ver '  i n i t s 

st r i ct est  sense as an i nt ent i onal  r el i nqui shment  of  a known 

r i ght " ) ;  St at e v.  Kel t y,  2006 WI  101,  ¶18 n. 11,  294 Wi s.  2d 62,  

716 N. W. 2d 886 ( acknowl edgi ng t hat  t he " gui l t y- pl ea- wai ver "  r ul e 

coul d mor e accur at el y be cal l ed " t he ' gui l t y- pl ea- f or f ei t ur e'  

r ul e,  or  somet hi ng t o t hat  ef f ect " ) ;  St at e v.  Huebner ,  2000 WI  

59,  ¶11 n. 2,  235 Wi s.  2d 486,  611 N. W. 2d 727 ( acknowl edgi ng t hat  

t he r ul e of  j udi c i al  admi ni st r at i on known as t he " wai ver "  r ul e 

mi ght  bet t er  be l abel ed " t he ' f or f ei t ur e r ul e, '  because i t  

r ef er s t o t he f or f ei t ur e of  a r i ght  by s i l ence r at her  t han t he 

i nt ent i onal  r el i nqui shment  of  a known r i ght . " ) .    

¶29 Al t hough cases somet i mes use t he wor ds " f or f ei t ur e"  

and " wai ver "  i nt er changeabl y,  t he t wo wor ds embody ver y 

di f f er ent  l egal  concept s.   " Wher eas f or f ei t ur e i s t he f ai l ur e t o 

make t he t i mel y asser t i on of  a r i ght ,  wai ver  i s t he i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght . "   Uni t ed St at es 

v.  Ol ano,  507 U. S.  725,  733 ( 1993)  ( quot at i on mar ks and ci t at i on 

omi t t ed) .  
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¶30 I n ot her  wor ds,  some r i ght s ar e f or f ei t ed when t hey 

ar e not  c l ai med at  t r i al ;  a mer e f ai l ur e t o obj ect  const i t ut es a 

f or f ei t ur e of  t he r i ght  on appel l at e r evi ew.   The pur pose of  t he 

" f or f ei t ur e"  r ul e i s t o enabl e t he c i r cui t  cour t  t o avoi d or  

cor r ect  any er r or  wi t h mi ni mal  di sr upt i on of  t he j udi c i al  

pr ocess,  el i mi nat i ng t he need f or  appeal . 5  The f or f ei t ur e r ul e 

al so gi ves bot h par t i es and t he ci r cui t  cour t  not i ce of  t he 

i ssue and a f ai r  oppor t uni t y t o addr ess t he obj ect i on;  

encour ages at t or neys t o di l i gent l y pr epar e f or  and conduct  

t r i al s;  and pr event s at t or neys f r om " sandbaggi ng"  opposi ng 

counsel  by f ai l i ng t o obj ect  t o an er r or  f or  st r at egi c r easons 

and l at er  c l ai mi ng t hat  t he er r or  i s gr ounds f or  r ever sal . 6  

¶31 I n cont r ast ,  some r i ght s ar e not  l ost  by a counsel ' s 

or  a l i t i gant ' s mer e f ai l ur e t o r egi st er  an obj ect i on at  t r i al .   

These r i ght s ar e so i mpor t ant  t o a f ai r  t r i al  t hat  cour t s have 

st at ed t hat  t he r i ght  i s  not  l ost  unl ess t he def endant  knowi ngl y 

r el i nqui shes t he r i ght .   As t he cour t  expl ai ned i n  St at e v.  

Huebner ,  2000 WI  59,  ¶14,  235 Wi s.  2d 486,  611 N. W. 2d 727,  " a 

cr i mi nal  def endant  has cer t ai n f undament al  const i t ut i onal  r i ght s 

t hat  may onl y be wai ved per sonal l y and expr essl y, "  i ncl udi ng 

" t he r i ght  t o t he assi st ance of  counsel ,  t he r i ght  t o r ef r ai n 

f r om sel f - i ncr i mi nat i on,  and t he r i ght  t o have a t r i al  by 

                                                 
5 See St at e v.  Huebner ,  2000 WI  59,  ¶11,  235 Wi s.  2d 486,  

611 N. W. 2d 727.  

6 See i d. ,  ¶¶11- 12.  
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j ur y.  .  .  .  Such r i ght s cannot  be f or f ei t ed by mer e f ai l ur e t o 

obj ect . "   

¶32 Si mi l ar l y,  t he Uni t ed St at es Supr eme Cour t  war ned t hat  

" [ a]  st r i ct  st andar d of  wai ver  has been appl i ed t o t hose r i ght s 

guar ant eed t o a cr i mi nal  def endant  t o i nsur e t hat  he wi l l  be 

accor ded t he gr eat est  possi bl e oppor t uni t y t o ut i l i ze ever y 

f acet  of  t he const i t ut i onal  model  of  a f ai r  cr i mi nal  

t r i al .  .  .  .  The Const i t ut i on r equi r es t hat  ever y ef f or t  be made 

t o see t o i t  t hat  a def endant  i n a cr i mi nal  case has not  

unknowi ngl y r el i nqui shed t he basi c pr ot ect i ons t hat  t he Fr amer s 

t hought  i ndi spensabl e t o a f ai r  t r i al . "   Schneckl ot h v.  

Bust amont e,  412 U. S.  218,  241,  242 ( 1973)  ( f oot not e omi t t ed) .  

¶33 The cour t  of  appeal s deci s i on can be i nt er pr et ed as 

concl udi ng ei t her  t hat  t he def endant  " wai ved"  or  t hat  he 

" f or f ei t ed"  hi s r i ght  t o r ai se t he mer i t s of  t he al l eged 

vi ol at i on of  hi s Si xt h Amendment  r i ght  t o a publ i c t r i al  because 

he f ai l ed t o obj ect  when t he ci r cui t  cour t  or der ed hi s f ami l y 

member s excl uded. 7  Counsel  f or  t he St at e ast ut el y poi nt ed out  

                                                 
7 Ndi na,  306 Wi s.  2d 706,  ¶¶11- 12 & n. 1.   The cour t  of  

appeal s st at ed t hat  t he def endant  " wai ved"  t he r i ght  t o asser t  
hi s Si xt h Amendment  r i ght  t o a publ i c t r i al  on appeal ,  c i t i ng 
Levi ne v.  Uni t ed St at es,  362 U. S.  610,  619 ( 1960) ,  f or  t hi s 
pr oposi t i on.   The cour t  of  appeal s '  par ent het i cal  descr i pt i on of  
Levi ne st at es t hat  " const i t ut i onal  r i ght s ar e wai ved or  
f or f ei t ed by a def endant ' s or  at t or ney' s f ai l ur e t o obj ect  when 
t he const i t ut i onal  v i ol at i on occur r ed. "   Ndi na,  306 Wi s.  2d 706,  
¶11.    
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dur i ng or al  ar gument  t o t hi s cour t ,  however ,  t hat  t he subst ance 

of  t he cour t  of  appeal s '  hol di ng was t hat  t he def endant  had 

" f or f ei t ed"  r at her  t han " wai ved"  hi s Si xt h Amendment  r i ght  t o a 

publ i c t r i al .   Consi st ent  wi t h t he def i ni t i on of  " f or f ei t ur e, "  

t he cour t  of  appeal s concl uded t hat  t he def endant  had no r i ght  

t o asser t  hi s Si xt h Amendment  r i ght  t o a publ i c t r i al  i n hi s 

post convi ct i on mot i on or  on appeal  because t he def endant  had 

f ai l ed t o asser t  t hi s r i ght  t i mel y at  t r i al . 8 

¶34 Thus t he cour t  of  appeal s deci s i on l eaves open t he 

quest i on whet her  t he def endant ' s f ai l ur e t o obj ect  at  t r i al  t o 

c l osur e on t he gr ound of  a v i ol at i on of  t he Si xt h Amendment  

const i t ut i onal  r i ght  t o publ i c t r i al  shoul d be anal yzed as a 

                                                                                                                                                             
Levi ne i nvol ved cr i mi nal  cont empt  pr oceedi ngs.   See Levi ne,  

362 U. S.  at  611.   The Levi ne Cour t  st at ed t hat  " [ p] r ocedur al  
saf eguar ds f or  cr i mi nal  cont empt s do not  der i ve f r om t he Si xt h 
Amendment "  because " [ c] r i mi nal  cont empt  pr oceedi ngs ar e not  
wi t hi n ' al l  cr i mi nal  pr osecut i ons'  t o whi ch [ t he Si xt h]  
Amendment  appl i es. "   I d.  at  616.   The Levi ne Cour t  const r ued and 
appl i ed t he Fi f t h Amendment  Due Pr ocess Cl ause,  concl udi ng t hat  
" [ t ] he cont i nui ng excl usi on of  t he publ i c i n t hi s case i s not  t o 
be deemed cont r ar y t o t he r equi r ement s of  t he Due Pr ocess Cl ause 
wi t hout  a r equest  havi ng been made t o t he t r i al  j udge t o open 
t he cour t r oom at  t he f i nal  st age of  t he pr oceedi ng .  .  .  . "   I d.  
at  619.   Nei t her  " wai ve"  nor  " f or f ei t "  ( or  any der i vat i ve of  
t hese wor ds)  appear s i n t he Levi ne Cour t ' s  opi ni on,  al t hough t he 
concept  of  " wai ver "  i s  addr essed i n t he di ssent .   See i d.  at  626 
( Br ennan,  J. ,  di ssent i ng) .   

8 The cour t  of  appeal s r el i ed on Ki mmel man v.  Mor r i son,  477 
U. S.  365,  375 ( 1986) ,  f or  t he gener al  pr oposi t i on t hat  an 
unobj ect ed- t o er r or  must  be anal yzed under  i nef f ect i ve 
assi st ance of  counsel  st andar ds,  even when an er r or  i s of  
const i t ut i onal  di mensi on.   The cour t  of  appeal s '  r el i ance on 
Ki mmel man i s mi spl aced i n t he i nst ant  case.   Ki mmel man i s mor e 
accur at el y descr i bed as appl y i ng speci f i cal l y t o Four t h 
Amendment  er r or s on f eder al  habeas r evi ew.  
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" wai ver "  or  as a " f or f ei t ur e"  of  t he def endant ' s r i ght  t o r ai se 

t he i ssue on appel l at e r evi ew.  

¶35 The def endant  and St at e di sput e whet her  a " wai ver "  or  

" f or f ei t ur e"  st andar d appl i es t o a def endant ' s asser t i on of  a 

v i ol at i on of  t he r i ght  t o a publ i c t r i al .   The case l aw i s 

di v i ded r egar di ng whet her  a def endant ' s f ai l ur e t o obj ect  t i mel y  

t o a t r i al  cour t ' s  al l eged vi ol at i on of  t he r i ght  t o a publ i c 

t r i al  shoul d be anal yzed under  t he wai ver  or  f or f ei t ur e 

st andar d.   Some cases concl ude t hat  bef or e a def endant  i s hel d 

t o have wai ved t he Si xt h Amendment  r i ght  t o a publ i c t r i al ,  

t her e must  be an i nt el l i gent  r el i nqui shment  of  t he known r i ght . 9  

Ot her  cases concl ude t hat  a def endant  l oses ( f or f ei t s)  t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al  when t he def endant  or  def ense 

                                                 
9 See,  e. g. ,  Wal t on v.  Br i l ey,  361 F. 3d 431,  434 ( 7t h Ci r .  

2004) ,  ( " [ L] i ke ot her  f undament al  t r i al  r i ght s,  a r i ght  t o a 
publ i c t r i al  may be r el i nqui shed onl y upon a showi ng t hat  t he 
def endant  knowi ngl y and vol unt ar i l y  wai ved such a r i ght . " ) ;  
Hut chi ns v.  Gar r i son,  724 F. 2d 1425,  1431 ( 4t h Ci r .  1983)  ( " A 
cr i mi nal  def endant  can wai ve hi s r i ght  t o an open t r i al .   Of  
cour se,  a wai ver  of  a const i t ut i onal  r i ght  i s  ef f ect i ve onl y i f  
i t  i s  an i nt ent i onal  r el i nqui shment  of  a known r i ght  or  
pr i v i l ege. " )  ( quot at i ons mar ks,  c i t at i ons,  and f oot not e 
omi t t ed) ;  Mar t i neau v.  Per r i n,  601 F. 2d 1196,  1200 ( 1st  Ci r .  
1979)  ( " I t  i s  .  .  .  f i r ml y est abl i shed t hat  a cr i mi nal  def endant  
can wai ve hi s const i t ut i onal  r i ght  t o a publ i c t r i al .   We agr ee 
wi t h pet i t i oner  t hat ,  s i nce a const i t ut i onal  r i ght  i s  i nvol ved,  
t her e had t o be an i nt ent i onal  and knowi ng wai ver . " )  ( quot at i on 
mar ks and ci t at i ons omi t t ed) .   
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counsel  f ai l s  t o asser t  a t i mel y obj ect i on at  t r i al  t o t he 

cour t ' s  or der  of  c l osur e. 10 

¶36 The def endant  and St at e al so di sput e whet her  t he St at e 

may asser t ,  as a mat t er  of  r i ght ,  t hat  t he def endant  has wai ved 

or  f or f ei t ed hi s r i ght  t o c l ai m a v i ol at i on of  t he Si xt h 

Amendment .   I n ot her  wor ds,  t he par t i es di sagr ee about  whet her  

t he St at e has wai ved or  f or f ei t ed i t s c l ai m t hat  t he def endant  

wai ved or  f or f ei t ed t he Si xt h Amendment  ar gument .      

¶37 The par t i es '  st at ement s of  t he del et er i ous ef f ect s of  

each ot her ' s al l eged er r or s make sense.   The St at e' s br i ef  

expl ai ns t hat  had t he def endant  obj ect ed t i mel y bef or e t he 

c i r cui t  cour t  t o t he excl usi on of  f ami l y member s,  t he c i r cui t  

cour t  coul d have made a bet t er  r ecor d expl ai ni ng i t s deci s i on,  

coul d have nar r owed i t s or der ,  and coul d have consi der ed 

al t er nat i ve or der s.   The def endant ' s br i ef  expl ai ns t hat  had t he 

St at e obj ect ed t i mel y at  t he post convi ct i on hear i ng t hat  t he 

def endant  wai ved or  f or f ei t ed hi s r i ght  t o ar gue t he vi ol at i on 

of  hi s r i ght  t o a publ i c t r i al ,  a bet t er  r ecor d woul d have been 

made i n t he c i r cui t  cour t ,  and mul t i pl e t r i ps ( as i s now 

                                                 
10 See,  e. g. ,  Uni t ed St at es v.  Hi t t ,  473 F. 3d 146,  155 ( 5t h 

Ci r .  2006)  ( " Wher e a def endant ,  wi t h knowl edge of  t he c l osur e of  
t he cour t r oom,  f ai l s  t o obj ect ,  t hat  def endant  wai ves hi s r i ght  
t o a publ i c t r i al . " ) ;  St at e v.  Dr ummond,  854 N. E. 2d 1038,  1055 
( Ohi o 2006)  ( concl udi ng t hat  a def ense " counsel ' s f ai l ur e t o 
obj ect  t o t he c l osi ng of  t he cour t r oom const i t ut es a wai ver  of  
t he [ Si xt h Amendment ]  r i ght  t o a publ i c t r i al  .  .  . " ) ;  St at e v.  
But t er f i el d,  784 P. 2d 153,  157 ( Ut ah 1989)  ( concl udi ng t hat  " t he 
f ai l ur e of  a def endant  and hi s or  her  counsel  t o obj ect  t o a 
c l osur e or der  const i t ut es wai ver  of  t he def endant ' s r i ght  t o a 
publ i c t r i al  under  .  .  .  t he s i xt h amendment  t o t he Uni t ed 
St at es Const i t ut i on .  .  .  . " ) .  
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happeni ng)  bet ween t he ci r cui t  cour t ,  t he cour t  of  appeal s,  and 

t he supr eme cour t  coul d have been avoi ded.  

¶38 Al t hough t wo wr ongs do not  make a r i ght ,  t he 

c i r cumst ances i n t he pr esent  case make cl ear  t hat  t hi s cour t  

shoul d not  spend t i me deci di ng t hi s case ei t her  on t he 

def endant ' s f ai l ur e at  t r i al  t o obj ect  t i mel y t o t he excl usi on 

of  t he f ami l y member s or  on t he St at e' s f ai l ur e dur i ng t he 

post convi ct i on hear i ng t o obj ect  t o t he def endant ' s l apse.   The 

val ues pr ot ect ed by t he f or f ei t ur e and wai ver  r ul es woul d not  be 

pr ot ect ed i n t he i nst ant  case by appl y i ng a f or f ei t ur e or  wai ver  

r ul e t o ei t her  t he def endant  or  t he St at e.   Her e bot h par t i es 

f ai l ed t o make obj ect i ons i n a t i mel y manner ,  but  t hey have 

f ul l y br i ef ed t he i mpor t ant  subst ant i ve i ssue.   Thi s cour t  

shoul d,  under  t hese ci r cumst ances,  r each t he mer i t s of  t he i ssue 

pr esent ed,  namel y whet her  t he c i r cui t  cour t ' s  or der  v i ol at ed t he 

def endant ' s r i ght  t o a publ i c t r i al ,  r at her  t han addr ess whet her  

ei t her  or  bot h of  t he par t i es wai ved or  f or f ei t ed t hei r  r i ght  t o 

make cer t ai n ar gument s on r evi ew.    

¶39 We t her ef or e t ur n t o t he second i ssue,  namel y whet her  

t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y member s f r om sever al  

days of  t he t r i al  v i ol at ed t he def endant ' s Si xt h Amendment  r i ght  

t o a publ i c t r i al .    

I I I  

¶40 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

guar ant ees t hat  a cr i mi nal  def endant  shal l  enj oy t he r i ght  t o a 

publ i c t r i al .   The Si xt h Amendment  pr ovi des i n f ul l  as f ol l ows:    
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I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy 
t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he st at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he assi st ance of  counsel  f or  hi s 
def ense ( emphasi s added) .  
 

¶41 The Si xt h Amendment  r i ght  t o a publ i c t r i al  i s  

appl i cabl e t o t he St at es t hr ough t he Due Pr ocess Cl ause of  t he 

Four t eent h Amendment . 11 

                                                 
11 See Duncan v.  Loui s i ana,  391 U. S.  145,  148 ( 1968)  

( " [ M] any of  t he r i ght s guar ant eed by t he f i r st  ei ght  Amendment s 
t o t he Const i t ut i on have been hel d t o be pr ot ect ed agai nst  st at e 
act i on by t he Due Pr ocess Cl ause of  t he Four t eent h Amendment .   
That  c l ause now pr ot ect s .  .  .  t he Si xt h Amendment  r i ght s t o 
counsel ,  [ and]  t o a speedy and publ i c t r i al  .  .  .  . " )  ( f oot not es 
omi t t ed) .  

See al so I n r e Ol i ver ,  333 U. S.  257,  273 ( 1948)  ( " I n v i ew 
of  t hi s nat i on' s hi st or i c di st r ust  of  secr et  pr oceedi ngs,  t hei r  
i nher ent  danger s t o f r eedom,  and t he uni ver sal  r equi r ement  of  
our  f eder al  and st at e gover nment s t hat  cr i mi nal  t r i al s be 
publ i c,  t he Four t eent h Amendment ' s guar ant ee t hat  no one shal l  
be depr i ved of  hi s l i ber t y wi t hout  due pr ocess of  l aw means at  
l east  t hat  an accused cannot  be t hus sent enced t o pr i son. " ) .    

The Wi sconsi n Const i t ut i on al so pr ovi des an i ndependent  
guar ant ee of  t he r i ght  t o a publ i c t r i al .   See Wi s.  Const .  ar t .  
I ,  § 7 ( " I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy 
t he r i ght  .  .  .  t o a speedy publ i c t r i al  .  .  .  . " ) .   The 
def endant  i n t he pr esent  case,  however ,  r el i es upon t he Si xt h 
Amendment .    

Wi sconsi n St at .  § 757. 14 ( 2005- 06)  pr ovi des t hat  " [ t ] he 
s i t t i ngs of  ever y cour t  shal l  be publ i c and ever y c i t i zen may 
f r eel y at t end t he same,  except  i f  ot her wi se expr essl y pr ovi ded 
by l aw .  .  .  . "   Thi s case i s a Si xt h Amendment  case,  not  a 
st at ut or y case.  
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¶42 The Si xt h Amendment  r i ght  t o a publ i c t r i al  i s  an 

i mpor t ant  const i t ut i onal  saf eguar d of  a f ai r  cr i mi nal  t r i al .   

The Uni t ed St at es Supr eme Cour t  has st at ed t hat  t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al  " ' has al ways been r ecogni zed 

as a saf eguar d agai nst  any at t empt  t o empl oy our  cour t s as 

i nst r ument s of  per secut i on' "  and t hat  " ' [ t ] he knowl edge t hat  

ever y cr i mi nal  t r i al  i s  subj ect  t o cont empor aneous r evi ew i n t he 

f or um of  publ i c opi ni on i s an ef f ect i ve r est r ai nt  on t he 

possi bl e abuse of  j udi c i al  power . ' " 12  The Si x t h Amendment  

guar ant ee of  a publ i c cr i mi nal  t r i al  " ' i s  f or  t he pr ot ect i on of  

al l  per sons accused of  cr i me——t he i nnocent l y accused,  t hat  t hey 

may not  become t he vi ct i m of  an unj ust  pr osecut i on,  as wel l  as 

t he gui l t y,  t hat  t hey may be awar ded a f ai r  t r i al  .  .  .  . ' " 13  

                                                                                                                                                             
Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

12 Gannet t  Co.  v.  DePasqual e,  443 U. S.  368,  380 ( 1979)  
( quot i ng Ol i ver ,  333 U. S.  at  270) .  

13 I d.  ( quot i ng Ol i ver ,  333 U. S.  at  270 & n. 25) .    
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The publ i c t r i al  i s  pr emi sed on " [ t ] he pr i nci pl e t hat  j ust i ce 

cannot  sur vi ve behi nd wal l s of  s i l ence .  .  .  . " 14 

¶43 I f  a def endant ' s r i ght  t o a publ i c t r i al  i s  det er mi ned 

t o have been vi ol at ed,  t he def endant  need not  show pr ej udi ce;  

t he doct r i ne of  har ml ess er r or  does not  appl y t o st r uct ur al  

er r or s. 15   

                                                                                                                                                             
See al so Ar i zona v.  Ful mi nant e,  499 U. S.  279,  310 ( 1991)  

( i dent i f y i ng t he Si xt h Amendment  r i ght  t o a publ i c t r i al  as one 
of  t he " basi c  pr ot ect i ons"  wi t hout  whi ch " a cr i mi nal  t r i al  
cannot  r el i abl y ser ve i t s f unct i on as a vehi c l e f or  
det er mi nat i on of  gui l t  or  i nnocence,  and no cr i mi nal  puni shment  
may be r egar ded as f undament al l y f ai r " ) ;  St at e v .  Vanness,  2007 
WI  App 195,  ¶8,  304 Wi s.  2d 692,  738 N. W. 2d 154 ( " The r i ght  t o a 
publ i c t r i al  i s  a basi c t enet  of  our  j udi c i al  syst em .  .  .  .  
[ T] he publ i c t r i al  i s  ' t he most  ef f ect ual  saf eguar d of  
t est i mony,  and of  t he deci s i ons dependi ng on i t ;  i t  i s  t he soul  
of  j ust i ce;  i t  ought  t o be ext ended t o ever y par t  of  t he 
pr ocedur e,  and t o al l  causes. ' " )  ( quot i ng Gannet t  Co. ,  443 U. S.  
at  422 ( Bl ackmun,  J. ,  concur r i ng i n par t  and di ssent i ng i n 
par t ) )  ( i nt er nal  quot at i on mar ks omi t t ed) .  

14 Sheppar d v.  Maxwel l ,  384 U. S.  333,  349 ( 1966) .    

15 See Neder  v.  Uni t ed St at es,  527 U. S.  1,  8 ( 1999)  ( l i s t i ng 
" deni al  of  [ a]  publ i c t r i al "  among er r or s deemed " t o be 
' st r uct ur al , '  and t hus subj ect  t o aut omat i c r ever sal " ) ;  Johnson 
v.  Uni t ed St at es,  520 U. S.  461,  468- 69 ( 1997)  ( same) ;  
Ful mi nant e,  499 U. S.  at  310 ( same) ;  Wal l er  v.  Geor gi a,  467 U. S.  
39,  49- 50 & n. 9 ( 1984)  ( agr eei ng t hat  " t he def endant  shoul d not  
be r equi r ed t o pr ove speci f i c pr ej udi ce i n or der  t o obt ai n 
r el i ef  f or  a v i ol at i on of  t he publ i c- t r i al  guar ant ee because 
such a r equi r ement  " woul d i n most  cases depr i ve [ t he def endant ]  
of  t he [ publ i c- t r i al ]  guar ant ee,  f or  i t  woul d be di f f i cul t  t o 
envi sage a case i n whi ch he woul d have evi dence avai l abl e of  
speci f i c  i nj ur y. " )  ( al t er at i ons i n or i gi nal ;  quot ed sour ce 
omi t t ed) .  

See al so St at e v.  For d,  2007 WI  138,  ¶43 and n. 4,  306 
Wi s.  2d 1,  742 N. W. 2d 61 ( c i t i ng cases;  char act er i z i ng t he r i ght  
t o a publ i c t r i al  as a st r uct ur al  er r or  subj ect  t o aut omat i c 
r ever sal ) .  
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¶44 A " pr esumpt i on of  openness"  exi st s. 16  The r i ght  t o a 

publ i c t r i al  i s  not ,  however ,  absol ut e.   Despi t e a vast  number  

of  cases i nvol v i ng a myr i ad of  f act  s i t uat i ons expl or i ng t he 

Si xt h Amendment  r i ght  t o a publ i c t r i al ,  det er mi ni ng t he 

cont our s of  t he r i ght  i n a par t i cul ar  f act  s i t uat i on r emai ns 

di f f i cul t . 17    

¶45 The par t i es '  br i ef s do not  c l ear l y and di r ect l y set  

f or t h t he st andar d of  r evi ew an appel l at e cour t  shoul d use i n 

r evi ewi ng a c i r cui t  cour t ' s  deci s i on r egar di ng whet her  t he 

def endant  i s ent i t l ed t o a new t r i al  because t he def endant ' s 

Si xt h Amendment  r i ght  t o a publ i c t r i al  has been vi ol at ed.   We 

appl y t he st andar d of  r evi ew set  f or t h i n St at e v.  Vanness,  2007 

WI  App 195,  ¶6,  304 Wi s.  2d 692,  738 N. W. 2d 154.   I n Vanness,  

t he cour t  of  appeal s concl uded t hat  t he i ssue whet her  t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al  was vi ol at ed pr esent s t he 

                                                                                                                                                             
The quest i on whet her  a const i t ut i onal  er r or  i s suscept i bl e 

t o har ml ess- er r or  anal ysi s or  r at her  i s st r uct ur al ,  r equi r i ng 
aut omat i c r ever sal ,  shoul d not  be conf l at ed wi t h t he quest i on 
whet her  a const i t ut i onal  r i ght  may be f or f ei t ed by t i mel y 
f ai l ur e t o asser t  i t  or  r at her  must  be wai ved knowi ngl y,  
vol unt ar i l y ,  and i nt el l i gent l y.   The t wo i nqui r i es,  al t hough 
r el at ed,  ar e di st i nct .  

16 Wal l er ,  467 U. S.  at  45 ( quot i ng Pr ess- Ent er pr i se Co.  v.  
Super i or  Cour t ,  464 U. S.  501,  510 ( 1984) ) .  

17 Br aun v.  Powel l ,  227 F. 3d 908,  917 ( 7t h Ci r .  2000)  
( " Det er mi ni ng wi t h any pr eci s i on t he cont our s of  [ t he Si xt h 
Amendment  r i ght  t o a publ i c t r i al ]  i s  a di f f i cul t  t ask.   
Exi st i ng case l aw,  al t hough set t i ng t he out er  boundar i es,  gi ves 
compar at i vel y l i t t l e gui dance wi t h r espect  t o ' gr ay ar eas. ' " ) .  
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appl i cat i on of  const i t ut i onal  pr i nci pl es t o hi st or i cal  f act s. 18  

An appel l at e cour t  uphol ds t he c i r cui t  cour t ' s  f i ndi ngs of  

evi dent i ar y or  hi st or i cal  f act  unl ess t hose f i ndi ngs ar e c l ear l y  

er r oneous. 19  The appel l at e cour t  det er mi nes t he appl i cat i on of  

const i t ut i onal  pr i nci pl es t o t hose evi dent i ar y or  hi st or i cal  

f act s i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s 

but  benef i t i ng f r om t hose cour t s '  anal yses. 20 

                                                 
18 Vanness,  304 Wi s.  2d 692,  ¶6 ( " The onl y i ssue r ai sed on 

appeal  i s  whet her  .  .  .  [ t he c i r cui t  cour t ]  v i ol at ed Vanness' s 
const i t ut i onal  r i ght  t o a publ i c t r i al .   Thi s case r equi r es us 
t o appl y t he const i t ut i on t o undi sput ed f act s. " ) .  

19 St at e v.  Sander s,  2008 WI  85,  ¶25,  311 Wi s.  2d 257,  752 
N. W. 2d 713.    

20 Vanness,  304 Wi s.  2d 692,  ¶6 ( " The appl i cat i on of  
const i t ut i onal  pr i nci pl es t o hi s t or i cal  f act s i s  a quest i on of  
l aw r evi ewed wi t hout  def er ence t o t he t r i al  cour t . " ) .   

Al t hough " i t  i s  wi t hi n t he di scr et i on of  a t r i al  cour t  i n 
i t s i nher ent  power  t o c l ose a cour t r oom, "  St at e ex r el .  La 
Cr osse Tr i bune v.  Ci r cui t  Cour t  f or  La Cr osse Count y,  115 
Wi s.  2d 220,  236,  340 N. W. 2d 460 ( 1983)  ( not  a Si xt h Amendment  
case) ,  accor di ng t o t he Vanness deci s i on a c i r cui t  cour t  er r s as 
a mat t er  of  l aw i f  i t s  c l osur e or der  does not  compor t  wi t h t he 
Si xt h Amendment  gi ven t he ci r cui t  cour t ' s  suppor t abl e f i ndi ngs 
of  hi st or i cal  f act .     

The par t i es do not  chal l enge t he ci r cui t  cour t ' s  aut hor i t y 
t o ent er  sequest r at i on or der s or  t o i mpose sanct i ons f or  t he 
v i ol at i on of  such or der s.   The st at ut es r ecogni ze t hat  a c i r cui t  
cour t  may exer ci se i t s di scr et i on i n deci di ng whet her  t o ent er  a 
sequest r at i on or der  or  t o i mpose sanct i ons f or  t he v i ol at i on of  
i t s  or der s.   See Wi s.  St at .  § 906. 15 and § 785. 02.    

Wi sconsi n St at .  § 906. 15 pr ovi des i n f ul l  as f ol l ows:  

( 1)  At  t he r equest  of  a par t y,  t he j udge or  a c i r cui t  
cour t  commi ssi oner  shal l  or der  wi t nesses excl uded so 
t hat  t hey cannot  hear  t he t est i mony of  ot her  
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¶46 An appel l at e cour t  appl i es a t wo- st ep anal ysi s t o 

det er mi ne t he quest i on of  l aw whet her  a def endant ' s Si xt h 

Amendment  r i ght  t o a publ i c t r i al  has been vi ol at ed.   The 

appel l at e cour t  f i r st  det er mi nes whet her  t he c l osur e at  i ssue 

i mpl i cat es t he Si xt h Amendment  r i ght  t o a publ i c t r i al .   I f  t he 

                                                                                                                                                             
wi t nesses.  The j udge or  c i r cui t  cour t  commi ssi oner  may 
al so make t he or der  of  hi s or  her  own mot i on.  

( 2)  Subsect i on ( 1)  does not  aut hor i ze excl usi on of  any 
of  t he f ol l owi ng:  

( a)  A par t y who i s a nat ur al  per son.  

( b)  An of f i cer  or  empl oyee of  a par t y whi ch i s  not  a 
nat ur al  per son desi gnat ed as i t s r epr esent at i ve by i t s 
at t or ney.  

( c)  A per son whose pr esence i s shown by a par t y t o be 
essent i al  t o t he pr esent at i on of  t he par t y ' s cause.  

( d)  A vi ct i m,  as def i ned i n s.  950. 02 ( 4) ,  i n a 
cr i mi nal  case or  a v i ct i m,  as def i ned i n s.  938. 02 
( 20m) ,  i n a del i nquency pr oceedi ng under  ch.  938,  
unl ess t he j udge or  c i r cui t  cour t  commi ssi oner  f i nds 
t hat  excl usi on of  t he v i ct i m i s necessar y t o pr ovi de a 
f ai r  t r i al  f or  t he def endant  or  a f ai r  f act - f i ndi ng 
hear i ng f or  t he j uveni l e.  The pr esence of  a v i ct i m 
dur i ng t he t est i mony of  ot her  wi t nesses may not  by 
i t sel f  be a basi s f or  a f i ndi ng t hat  excl usi on of  t he 
v i ct i m i s necessar y t o pr ovi de a f ai r  t r i al  f or  t he 
def endant  or  a f ai r  f act - f i ndi ng hear i ng f or  t he 
j uveni l e.  

( 3)  The j udge or  c i r cui t  cour t  commi ssi oner  may di r ect  
t hat  al l  excl uded and non- excl uded wi t nesses be kept  
separ at e unt i l  cal l ed and may pr event  t hem f r om 
communi cat i ng wi t h one anot her  unt i l  t hey have been 
exami ned or  t he hear i ng i s ended.  

Wi sconsi n St at .  § 785. 02 pr ovi des i n f ul l  t hat  " [ a]  cour t  
of  r ecor d may i mposed a r emedi al  or  puni t i ve sanct i on f or  
cont empt  of  cour t  under  [ chapt er  785] . "   
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c l osur e does not  i mpl i cat e t he Si xt h Amendment  r i ght  t o a publ i c 

t r i al ,  t he appel l at e cour t  need not  r each t he second st ep of  t he 

anal ysi s.   I f  a c l osur e i mpl i cat es t he Si xt h Amendment  r i ght  t o 

a publ i c t r i al ,  t he appel l at e cour t  t hen must  det er mi ne whet her  

t he c l osur e was j ust i f i ed under  t he c i r cumst ances of  t he case.   

Thi s t ype of  anal ysi s has been used i n some f eder al  cases. 21    

¶47 I n per f or mi ng t hese t wo anal yt i cal  st eps i n r esol v i ng 

t he pr esent  case,  we concl ude ( A)  t hat  t he c i r cui t  cour t ' s  or der  

excl udi ng f ami l y  member s f r om t he cour t r oom i mpl i cat es t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al ,  and ( B)  t hat  t he c i r cui t  

cour t ' s  or der  excl udi ng f ami l y member s was j ust i f i ed under  t he 

c i r cumst ances of  t he i nst ant  case.      

A 

¶48 Al t hough t he " excl usi on of  any spect at or  r uns t he r i sk 

of  v i ol at i ng t he Si xt h Amendment  and,  accor di ngl y,  of  r equi r i ng 

a new t r i al , " 22 some cour t s have r ecogni zed t hat  " [ e] ven an 

                                                 
21 See,  e. g. ,  Uni t ed St at es v.  Per r y,  479 F. 3d 885,  888- 91 

( D. C.  Ci r .  2007)  ( hol di ng t hat  t he c l osur e di d not  i mpl i cat e t he 
Si xt h Amendment  r i ght  t o a publ i c t r i al ;  not  r eachi ng t he second 
st ep i n t he anal ysi s) ;  Car son v.  Fi scher ,  421 F. 3d 83 ( 2d Ci r .  
2005)  ( same) ;  Uni t ed St at es v.  I vest er ,  316 F. 3d 955,  959- 60 
( 9t h Ci r .  2003)  ( same) ;  Br aun v.  Powel l ,  227 F. 3d 908,  917- 20 
( 7t h Ci r .  2000)  ( same) ;  Pet er son v.  Wi l l i ams,  85 F. 3d 39 ( 2d 
Ci r .  1996)  ( det er mi ni ng t hat  t he unj ust i f i ed c l osur e di d not  
i mpl i cat e t he Si xt h Amendment  r i ght  t o a publ i c t r i al ) .  

22 Br aun,  227 F. 3d at  920.  
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unj ust i f i ed c l osur e may,  i n some ci r cumst ances,  be so t r i v i al  as 

not  t o i mpl i cat e t he r i ght  t o a publ i c t r i al . " 23   

¶49 These cour t s concl ude t hat  a c l osur e i s t r i v i al  and 

does not  i mpl i cat e t he Si xt h Amendment  i f  t he c l osur e " does not  

                                                                                                                                                             
See al so St at e ex r el .  St evens v.  Ci r cui t  Cour t  f or  

Mani t owoc Count y,  141 Wi s.  2d 239,  250- 51,  414 N. W. 2d 832 ( 1987)  
( excl udi ng publ i c dur i ng t est i mony of  compl ai ni ng wi t ness i n 
sexual  assaul t  case vi ol at ed Si xt h Amendment ) .    

23 Car son,  421 F. 3d at  92.     

See al so Vanness,  304 Wi s.  2d 692,  ¶9 ( " [ w] her e an 
unj ust i f i ed c l osur e i s t r i v i al ,  t her e i s .  .  .  no const i t ut i onal  
v i ol at i on. " ) ;  Per r y,  479 F. 3d at  890 ( st at i ng t hat  " t her e ar e 
cer t ai n i nst ances i n whi ch an excl usi on cannot  be char act er i zed 
pr oper l y as i mpl i cat i ng t he const i t ut i onal  guar ant ee"  of  a 
publ i c t r i al )  ( quot at i on mar ks,  br acket s,  and ci t at i on omi t t ed) ;  
I vest er ,  316 F. 3d at  960 ( st at i ng t hat  a c l osur e may be " t oo 
t r i v i al  t o i mpl i cat e t he Si xt h Amendment  guar ant ee"  of  a publ i c  
t r i al ) ;  Br aun,  227 F. 3d at  918 ( " [ O] ur  col l eagues i n t he ot her  
c i r cui t s .  .  .  have r ecogni zed t hat  t her e ar e cer t ai n i nst ances 
i n whi ch t he excl usi on cannot  be char act er i zed pr oper l y as 
i mpl i cat i ng t he const i t ut i onal  guar ant ee [ of  a publ i c t r i al ] . " ) ;  
Pet er son,  85 F. 3d at  40 ( " [ E] ven an unj ust i f i ed c l osur e may,  on 
i t s f act s,  be so t r i v i al  as not  t o v i ol at e t he [ Si xt h 
Amendment ] . " )  

The St at e obj ect s t o t he use of  t he wor d " t r i v i al , "  
cont endi ng t hat  " i f  t he def endant  pr oves he was deni ed hi s 
f undament al  r i ght  t o a publ i c  t r i al ,  t hat  i s  no ' t r i v i al '  
mat t er . "   Br i ef  and Appendi x of  Pl ai nt i f f - Appel l ant  [ St at e]  at  
25.   The cases,  however ,  do not  hol d t hat  a v i ol at i on of  t he 
Si xt h Amendment  r i ght  t o a publ i c t r i al  may be vi ewed as 
t r i v i al .   The cases i nst ead hol d t hat  a c l osur e may be vi ewed as 
t r i v i al  and t hat ,  under  some ci r cumst ances,  a c l osur e may be so 
t r i v i al  as not  t o v i ol at e t he Si xt h Amendment  even i f  t he 
c l osur e i s unj ust i f i ed.   We agr ee wi t h t he St at e t hat  a 
v i ol at i on of  t he Si xt h Amendment  r i ght  t o a publ i c t r i al  cannot  
be char act er i zed as a t r i v i al  mat t er .   
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i mpl i cat e t he val ues ser ved by t he Si xt h Amendment . " 24  The 

Supr eme Cour t  has descr i bed f our  val ues f ur t her ed by t he Si xt h 

Amendment  guar ant ee of  a publ i c t r i al :  " ( 1)  t o ensur e a f ai r  

t r i al ;  ( 2)  t o r emi nd t he pr osecut or  and j udge of  t hei r  

r esponsi bi l i t y  t o t he accused and t he i mpor t ance of  t hei r  

f unct i ons;  ( 3)  t o encour age wi t nesses t o come f or war d;  and ( 4)  

t o di scour age per j ur y. " 25 

¶50 The St at e cont ends t hat  t he c i r cui t  cour t ' s  or der  

excl udi ng f ami l y member s f r om t he cour t r oom f or  t hr ee days of  

wi t ness t est i mony does not  i mpl i cat e t he val ues ser ved by t he 

Si xt h Amendment  r i ght  t o a publ i c t r i al .   The St at e r easons t hat  

t he t r i al  r emai ned open t o al l  member s of  t he publ i c ot her  t han 

t he def endant ' s f ami l y member s;  t hat  t he def endant ' s mot her  was 

per mi t t ed t o r emai n i n t he cour t r oom gal l er y;  t hat  ot her  f ami l y 

member s wer e pr esent  when t hey t ook t he wi t ness st and t o t est i f y 

f or  or  agai nst  t he def endant ;  t hat  t he i nt egr i t y of  t he wi t ness 

sequest r at i on or der  was pr eser ved;  t hat  t he t r i al  was 

                                                 
24 Per r y,  479 F. 3d at  890 ( quot at i on mar ks and ci t at i on 

omi t t ed) .    

25 Pet er son,  85 F. 3d at  43 ( c i t i ng Wal l er ,  467 U. S.  at  46-
47) .    
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t r anscr i bed f or  r evi ew by t he publ i c and by appel l at e cour t s;  

and t hat  a j ur y of  t wel ve c i t i zens and cour t  per sonnel  at t ended 

t he t r i al . 26  Accor di ng t o t he St at e,  t he pr esence of  t he ot her  

member s of  t he publ i c suf f i ced t o ensur e t hat  t he f our  val ues 

ser ved by t he Si xt h Amendment  r i ght  t o a publ i c t r i al  wer e 

pr ot ect ed.  

¶51 Al t hough t he Uni t ed St at es Supr eme Cour t  has st at ed 

t hat  pur suant  t o t he Si xt h Amendment  r i ght  t o a publ i c t r i al ,  

" an accused i s at  t he ver y l east  ent i t l ed t o have hi s f r i ends,  

r el at i ves and counsel  pr esent , " 27  f eder al  appel l at e cour t s have 

                                                                                                                                                             
These f our  val ues do not  necessar i l y  r epr esent  an 

exhaust i ve l i s t  of  t he val ues ser ved by t he Si xt h Amendment  
r i ght  t o a publ i c t r i al .   See Pet er son,  85 F. 3d at  43 n. 5 ( " Thi s 
l i s t  i s  not  exhaust i ve. " ) .   See al so Akhi l  Reed Amar ,  For ewor d:  
Si xt h Amendment  Fi r st  Pr i nci pl es,  84 Geo.  L. J.  641,  671- 81 
( di scussi ng t he Si xt h Amendment  r i ght  t o a publ i c t r i al  and t he 
pur poses ser ved by t hi s const i t ut i onal  guar ant ee) .  

26 Br i ef  and Appendi x of  Pl ai nt i f f - Appel l ant  [ St at e]  at  29-
30.    

27 Ol i ver ,  333 U. S.  at  272.   
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r ecogni zed t hat  " t he excl usi on of  a f ami l y member  or  f r i end may,  

i n r ar e c i r cumst ances .  .  .  ,  not  i mpl i cat e t he Si xt h Amendment  

publ i c t r i al  guar ant ee. " 28   

                                                                                                                                                             
Accor d Per r y,  479 F. 3d at  890 ( " [ T] he Supr eme Cour t  has 

suggest ed,  al bei t  i n di ct a,  t hat  t he r i ght  t o a publ i c t r i al  
ent i t l es a cr i mi nal  def endant  ' at  t he ver y l east  .  .  .  t o have 
hi s f r i ends,  r el at i ves and counsel  pr esent  .  .  .  . ' " )  ( quot i ng 
Ol i ver ,  333 U. S.  at  272) ;  Br aun,  227 F. 3d at  917 ( " Typi cal l y,  
when habeas r el i ef  was gr ant ed or  a new t r i al  r equi r ed,  t he 
cour t r oom was t ot al l y c l osed t o t he gener al  publ i c at  some 
cr i t i cal  j unct ur e i n t he pr oceedi ngs;  or ,  i n ot her  cases,  t he 
cour t  excl uded a f r i end or  r el at i ve of  t he def endant ,  i n 
cont r avent i on of  t he Supr eme Cour t ' s  r equi r ement ,  announced i n 
I n r e Ol i ver ,  t hat  such i ndi v i dual s be al l owed i n t he 
cour t r oom. " )  ( c i t at i on omi t t ed) ;  Vi dal  v.  Wi l l i ams,  31 F. 3d 67,  
69 ( 2d Ci r .  1994)  ( " [ T] he Supr eme Cour t  has speci f i cal l y not ed a 
speci al  concer n f or  assur i ng t he at t endance of  f ami l y member s of  
t he accused. " ) .  

See al so Engl i sh v.  Ar t uz,  164 F. 3d 105,  108 ( 2d Ci r .  1998)  
( " The unwar r ant ed excl usi on of  a def endant ' s  f ami l y member s 
j ust i f i es gr ant i ng habeas cor pus r el i ef  .  .  .  . " ) .   

I n Rodr i guez v.  Mi l l er ,  537 F. 3d 102,  107- 110 ( 2d Ci r .  
2008) ,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he Second Ci r cui t  
concl uded t hat  t he Ol i ver  Cour t ' s  expr essi on of  par t i cul ar  
concer n f or  t he accused' s r i ght  t o have r el at i ves pr esent  at  
t r i al  const i t ut es di ct a and t hat  t hi s st at ement  i n t he Ol i ver  
opi ni on t her ef or e does not  r epr esent  " c l ear l y est abl i shed 
f eder al  l aw"  f or  pur poses of  dec i di ng a pet i t i on f or  a wr i t  of  
habeas cor pus.   See i d.  at  108- 110.   See al so i d.  at  106- 07 
( " ' Cl ear l y est abl i shed f eder al  l aw'  r ef er s onl y t o t he hol di ngs 
of  t he Supr eme Cour t .   No pr i nci pl e of  const i t ut i onal  l aw 
gr ounded sol el y i n t he hol di ngs of  t he var i ous cour t s of  appeal s 
or  even i n t he di ct a of  t he Supr eme Cour t  can pr ovi de t he basi s 
f or  habeas r el i ef . " ) .   The Rodr i guez deci s i on,  however ,  i s  
i napposi t e t o t he i nst ant  case,  whi ch does not  i nvol ve a 
pet i t i on f or  a wr i t  of  habeas cor pus.   

28 Per r y,  479 F. 3d at  890 ( quot i ng Car son,  421 F. 3d at  94)  
( emphasi s added;  el l i psi s i n Per r y) .  
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¶52 Such " r ar e c i r cumst ances"  ar e not  pr esent  i n t he 

i nst ant  case.   The ci r cui t  cour t ' s  excl usi on of  ever y f ami l y 

member  except  t he def endant ' s mot her  ( who di d not  under st and 

Engl i sh)  pl ai nl y  i mpl i cat es t he val ues ser ved by t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al .   A cr i mi nal  def endant ' s 

f ami l y may pl ay a cr i t i cal  r ol e i n ver i f y i ng t hat  t he def endant  

" i s f ai r l y  deal t  wi t h and not  unj ust l y condemned" ;  i n keepi ng 

t he def endant ' s " t r i er s keenl y al i ve t o a sense of  t hei r  

r esponsi bi l i t y  and t o t he i mpor t ance of  t hei r  f unct i ons" ;  and i n 

" encour ag[ i ng]  wi t nesses t o come f or war d and di scour ag[ i ng]  

per j ur y, "  par t i cul ar l y i n a case i n whi ch many of  t he wi t nesses 

f or  ei t her  s i de ar e t hemsel ves member s of  t he def endant ' s 

f ami l y. 29   

¶53 The f act s of  t he i nst ant  case cont r ast  shar pl y wi t h 

t he f act s of  cases i n whi ch cour t s have concl uded t hat  a c l osur e 

was so t r i v i al  as not  t o i mpl i cat e t he Si xt h Amendment  r i ght  t o 

a publ i c t r i al .   Cases hol di ng t hat  a c l osur e i s t r i v i al  ar e 

t ypi cal l y char act er i zed by t he excl usi on of  an ext r emel y smal l  

                                                 
29 Wal l er ,  467 U. S.  at  46 ( quot ed sour ce omi t t ed) .   



No.   2007AP5- CR 

31 
 

number  of  per sons f r om t he cour t r oom30 or ,  al t er nat i vel y,  by a 

mor e gener al  excl usi on i n ef f ect  f or  an ext r emel y shor t  per i od 

of  t i me. 31   

¶54 I n t he i nst ant  case,  t he c i r cui t  cour t  excl uded t he 

def endant ' s ent i r e f ami l y,  wi t h t he sol e except i on of  t he 

                                                 
30 See,  e. g. ,  Per r y,  479 F. 3d at  890- 91 ( excl usi on of  t he 

def endant ' s ei ght - year - ol d son di d not  i mpl i cat e t he Si xt h 
Amendment  r i ght  t o a publ i c t r i al  wher e t he def endant ' s " t r i al  
r emai ned open t o t he publ i c——and speci f i cal l y t o [ t he 
def endant ' s]  wi f e——t hr oughout " ) ;  Car son,  421 F. 3d at  94 ( " [ W] e 
cannot  concl ude t hat  t he excl usi on of  Car son' s ex- mot her - i n- l aw 
dur i ng a s i ngl e wi t ness' s t est i mony,  when f our  of  t he 
def endant ' s c l osest  f ami l y member s,  as wel l  as ot her s,  wer e 
pr esent ,  r ender ed unconst i t ut i onal  a c l osur e .  .  .  . " ) ;  Br aun,  
227 F. 3d at  919 ( hol di ng t hat  " excl usi on of  a sol e i ndi v i dual  
wi t hout  any si gni f i cant  connect i on t o t he case or  t o t he 
par t i es .  .  .  does not  i mpl i cat e t he pol i cy concer ns t hat  i nf or m 
t he Si xt h Amendment ' s r i ght  t o an open t r i al " ) .  

31 See,  e. g. ,  I vest er ,  316 F. 3d at  960 ( hol di ng t hat  " t he 
di st r i ct  cour t ' s  excl usi on of  t he spect at or s dur i ng t he br i ef  
mi d- t r i al  quest i oni ng of  t he j ur or s t o det er mi ne i f  t hey wer e 
concer ned f or  t hei r  saf et y was so t r i v i al  as t o not  i mpl i cat e 
I vest er ' s Si xt h Amendment  r i ght s" ) ;  Pet er son,  85 F. 3d at  41 
( hol di ng t hat  t he Si xt h Amendment  r i ght  t o a publ i c t r i al  was 
not  i mpl i cat ed when " a t r i al  j udge i nadver t ent l y l ef t  a 
cour t r oom cl osed f or  t went y mi nut es dur i ng whi ch t he def endant  
t est i f i ed" ) ;  Uni t ed St at es v.  Al - Smadi ,  15 F. 3d 153,  154- 55 
( 10t h Ci r .  1994)  ( hol di ng t hat  when cour t  secur i t y of f i cer s 
c l osed t he cour t house t o t he publ i c at  4: 30 p. m.  and t he 
def endant ' s t r i al  di d not  adj our n f or  t he eveni ng unt i l  4: 50 
p. m. ,  t hi s " br i ef  and i nadver t ent  c l osi ng of  t he cour t house and 
hence t he cour t r oom,  unnot i ced  by any of  t he t r i al  
par t i c i pant s,  di d not  v i ol at e t he Si xt h Amendment . " ) ;  Snyder  v.  
Coi ner ,  510 F. 2d 224,  230 ( 4t h Ci r .  1975)  ( hol di ng t hat  when " a 
bai l i f f  r ef used t o al l ow per sons t o ent er  or  l eave t he 
cour t r oom"  f or  a shor t  t i me but  when " [ s] uch condi t i on exi st ed 
f or  but  a shor t  t i me and was qui ckl y changed by t he Cour t ,  when 
advi sed of  t he act i on of  t he bai l i f f , "  t he bai l i f f ' s  act i ons 
wer e " ent i r el y  t oo t r i v i al  t o amount  t o a const i t ut i onal  
depr i vat i on"  of  t he Si xt h Amendment  r i ght  t o a publ i c t r i al . " ) .  
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def endant ' s mot her ,  f or  t hr ee f ul l  days of  wi t ness t est i mony.   

The cl osur e encompassed sever al  peopl e,  and i t  was not  br i ef  or  

i nadver t ent .   The cl osur e i mpl i cat ed t he val ues of  t he r i ght  t o 

a publ i c t r i al .   The cl osur e i mpl i cat ed t he val ues of  ( 1)  

ensur i ng a f ai r  t r i al ;  ( 2)  r emi ndi ng t he pr osecut or  and j udge of  

t hei r  r esponsi bi l i t y  t o t he accused and t he i mpor t ance of  t hei r  

f unct i ons;  ( 3)  encour agi ng wi t nesses t o come f or war d;  and ( 4)  

di scour agi ng per j ur y.    

¶55 For  t he r easons set  f or t h,  we concl ude t hat  t he Si xt h 

Amendment  r i ght  t o a publ i c t r i al  i s  i mpl i cat ed under  t he 

c i r cumst ances of  t he i nst ant  case.   Unl ess pr oper l y j ust i f i ed,  

t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y member s f r om t he 

cour t r oom woul d const i t ut e a v i ol at i on of  t he def endant ' s r i ght  

t o a publ i c t r i al  under  t he Si xt h Amendment .    

B 

 ¶56 Cl osur e of  a cr i mi nal  t r i al  i s  j ust i f i ed when f our  

condi t i ons ar e met :  " ( 1)  t he par t y who wi shes t o c l ose t he 

pr oceedi ngs must  show an over r i di ng i nt er est  whi ch i s l i kel y t o 

be pr ej udi ced by a publ i c t r i al ,  ( 2)  t he c l osur e must  be 

nar r owl y t ai l or ed t o pr ot ect  t hat  i nt er est ,  ( 3)  al t er nat i ves t o 

c l osur e must  be consi der ed by t he t r i al  cour t ,  and ( 4)  t he cour t  

must  make f i ndi ngs suf f i c i ent  t o suppor t  t he c l osur e. " 32  The 

                                                 
32 Vanness,  304 Wi s.  2d 692,  ¶9 n. 3,  ( c i t i ng Wal t on v.  

Br i l ey,  361 F. 3d 431,  433 ( 7t h Ci r .  2004) ) .   
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case l aw t ypi cal l y r ef er s t o t hi s f our - par t  t est  as t he " Wal l er  

t est , "  r ef er r i ng t o t he Uni t ed St at es Supr eme Cour t ' s  deci s i on 

i n Wal l er  v.  Geor gi a,  467 U. S.  39 ( 1984) . 33 

¶57 We consi der  each of  t he f our  appl i cabl e r equi r ement s 

separ at el y i n det er mi ni ng whet her  t he def endant ' s Si xt h 

Amendment  r i ght  t o a publ i c t r i al  was vi ol at ed.   We concl ude 

t hat  each condi t i on was met  under  t he c i r cumst ances of  t he 

pr esent  case.  

( 1)  

¶58 The ci r cui t  cour t  j ust i f i ed i t s or der  as necessar y t o 

ensur e t hat  f ami l y member s at t endi ng t he t r i al  wer e not  

cont r i but i ng t o v i ol at i ons of  t he cour t ' s  sequest r at i on or der .   

                                                 
33 The t est  has i t s or i gi ns i n Fi r st  Amendment  

j ur i spr udence.   See Pr ess- Ent er pr i se Co.  v.  Super i or  Cour t  of  
Cal i f or ni a,  464 U. S.  501,  509- 10 ( 1984)  ( " The ci r cumst ances 
under  whi ch t he pr ess and publ i c  can be bar r ed f r om a cr i mi nal  
t r i al  ar e l i mi t ed .  .  .  .  The pr esumpt i on of  openness may be 
over come onl y by an over r i di ng i nt er est  based on f i ndi ngs t hat  
c l osur e i s essent i al  t o pr eser ve hi gher  val ues and i s nar r owl y 
t ai l or ed t o ser ve t hat  i nt er est .  The i nt er est  i s  t o be 
ar t i cul at ed al ong wi t h f i ndi ngs speci f i c  enough t hat  a r evi ewi ng 
cour t  can det er mi ne whet her  t he c l osur e or der  was pr oper l y  
ent er ed. " )  ( quot ed sour ce omi t t ed) .   See al so Wal l er ,  467 U. S.  
at  44- 46 ( st at i ng t hat  t he anal ysi s i n Pr ess- Ent er pr i se Co.  and 
sever al  pr edecessor  cases " pr oceeded l ar gel y under  t he Fi r st  
Amendment " ) .    

I n compar i ng t he Si xt h Amendment  r i ght  t o a publ i c t r i al  
wi t h i t s anal ogue i n Fi r st  Amendment ,  t he Supr eme Cour t  has 
st at ed t hat  " t he expl i c i t  Si xt h Amendment  r i ght  of  t he accused 
i s no l ess pr ot ect i ve of  a publ i c t r i al  t han t he i mpl i c i t  Fi r st  
Amendment  r i ght  of  t he pr ess and publ i c. "   Wal l er ,  467 U. S.  at  
46.  
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Al t hough di sr upt i ons wi t hi n t he cour t r oom may be vi ewed as a 

j ust i f i cat i on f or  a t r i al  cour t ' s  or der  excl udi ng f ami l y member s 

f r om t he t r i al ,  t he c i r cui t  cour t  i n t he i nst ant  case di d not  

j ust i f y i t s or der  as necessar y t o pr event  such di sr upt i ons or  t o 

mai nt ai n t he di gni t y,  or der ,  and decor um of  t he cour t r oom.    

¶59 The ci r cui t  cour t  st at ed t hat  i t  i ssued i t s or der  t o 

" pr ot ect [ ]  t he i nt egr i t y of  [ t he]  pr oceedi ngs"  and t hat  t he 

c i r cui t  cour t  coul d not  " al l ow what  [ i t ]  bel i eve[ d]  t o be a 

v i ol at i on of  [ i t s ]  ear l i er  r ul i ng [ i mposi ng t he sequest r at i on 

or der ]  t o go unchecked. "   The ci r cui t  cour t  was per suaded t hat  

f ami l y member s i n t he cour t r oom gal l er y wer e v i ol at i ng t he 

" spi r i t "  of  t he cour t ' s  sequest r at i on or der  by conveyi ng t he 

cont ent s of  wi t ness t est i mony t o pot ent i al  wi t nesses out si de t he 

cour t r oom.      

¶60 Sequest r at i on or der s ser ve t he i mpor t ant  i nt er est  of  

pr omot i ng t r ut hf ul ness i n wi t ness t est i mony.   A sequest r at i on 

or der  " exer ci ses a r est r ai nt  on wi t nesses ' t ai l or i ng'  t hei r  

t est i mony t o t hat  of  ear l i er  wi t nesses" ;  " ai ds i n det ect i ng 

t est i mony t hat  i s l ess t han candi d" ;  and,  when t est i mony i s 

i nt er r upt ed by a r ecess,  al so may " pr event [ ]  i mpr oper  at t empt s 

t o i nf l uence [ pr ospect i ve]  t est i mony i n l i ght  of  t he t est i mony 

al r eady gi ven. " 34     

                                                 
34 Geder s v.  Uni t ed St at es,  425 U. S.  80,  87 ( 1976)  

( c i t at i ons omi t t ed) .    
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¶61 The ci r cui t  cour t  r easonabl y concl uded t hat  t he 

over r i di ng i nt er est  of  pr omot i ng t r ut hf ul ness ser ved by i t s 

sequest r at i on or der  was i mper i l ed by t he conduct  of  t he 

def endant ' s f ami l y member s.   The ci r cui t  cour t ' s  det er mi nat i on 

t hat  f ami l y member s wer e cont r i but i ng t o v i ol at i ons of  t he 

sequest r at i on or der  i s suppor t ed by t he f ol l owi ng i nf or mat i on 

t hat  appear s i n t he r ecor d:  ( 1)  t he c i r cui t  cour t  wi t nessed 

f ami l y member s ent er i ng and l eav i ng t he cour t r oom;  ( 2)  member s 

of  t he v i ct i m' s f ami l y went  t o t he pr osecut or  wi t h concer ns t hat  

t he per sons ent er i ng and l eavi ng t he cour t r oom had been 

conveyi ng i nf or mat i on t o pot ent i al  wi t nesses;  and ( 3)  t he 

c i r cui t  cour t  wi t nessed f ami l y member s i n t he cour t r oom gal l er y 

t al k i ng l oudl y as wi t nesses wer e t est i f y i ng and even " noddi ng i n 

appr oval  or  di sappr oval  of  wi t nesses'  t est i mony,  i n f ul l  v i ew of  

t he j ur y. "    

¶62 The def endant  cont ends t hat  t he c i r cui t  cour t ' s  

f i ndi ngs ar e i nsuf f i c i ent  t o show t hat  t he i nt er est s ser ved by 

                                                                                                                                                             
See al so St at e v.  Gr een,  2002 WI  68,  ¶40,  253 Wi s.  2d 356,  

646 N. W. 2d 298 ( st at i ng t hat  sequest r at i on or der s " ar e i ssued t o 
keep wi t nesses f r om hear i ng ot her  wi t nesses [ s i c]  t est i mony,  
whi ch may l ead t o pr ej udi ce t o t he def endant " )  ( c i t at i ons 
omi t t ed) ;  i d. ,  ¶48 ( Abr ahamson,  C. J. ,  concur r i ng)  ( " The ai m of  
excl usi on and separ at i on or der s i s t o exer ci se r est r ai nt  on 
wi t nesses t ai l or i ng t hei r  t est i mony t o t hat  of  ear l i er  
wi t nesses;  t o det ect  t est i mony t hat  i s l ess t han candi d;  and,  
when a wi t ness' s t est i mony i s  i nt er r upt ed by a r ecess,  t o 
pr event  i mpr oper  at t empt s t o i nf l uence t he t est i mony i n l i ght  of  
t he t est i mony al r eady gi ven. " )  ( f oot not e omi t t ed) .    
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t he c i r cui t  cour t ' s  sequest r at i on or der  wer e l i kel y t o be 

pr ej udi ced by al l owi ng t he f ami l y member s t o r emai n.   The 

def endant  ar gues t hat  t he c i r cui t  cour t  f ai l ed t o conf i r m t hat  

any per sons i n t he cour t r oom act ual l y had cont r i but ed t o a 

v i ol at i on of  i t s  sequest r at i on or der .   The def endant  concl udes 

t hat  t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y member s f r om t he 

cour t r oom was based on " mer e specul at i on"  t hat  t he sequest r at i on 

or der  had been or  woul d be vi ol at ed,  not  on a demonst r at ed 

t hr eat  t o t he or der . 35   

¶63 We agr ee wi t h Pr of essor  LaFave t hat  " [ g] ener al l y,  t he 

best  cour se of  act i on i s f or  t he t r i al  j udge t o hol d an 

evi dent i ar y hear i ng on t he i ssue of  c l osur e"  when an or der  of  

t he t r i al  cour t  i mpl i cat es t he Si xt h Amendment  r i ght  t o a publ i c 

t r i al . 36  We acknowl edge t hat  t he c i r cui t  cour t  coul d have t aken 

t est i mony t o j ust i f y i t s concl usi on t hat  f ami l y member s i n t he 

cour t r oom wer e cont r i but i ng t o vi ol at i ons of  i t s sequest r at i on 

                                                 
35 See Engl i sh v.  Ar t uz,  164 F. 3d 105,  109 ( 2d Ci r .  N. Y.  

1998)  ( " [ T] he st at e' s obl i gat i on t o show an over r i di ng i nt er est  
cannot  be met  by a pr of f er  of  mer e specul at i on. " ) .  

See al so St at e ex r el .  Newspaper s,  I nc.  v.  Ci r cui t  Cour t  
f or  Mi l waukee Count y,  124 Wi s.  2d 499,  508,  370 N. W. 2d 209 
( 1985)  ( st at i ng,  i n a Fi r st  Amendment  case,  t hat  " [ t ] he 
concl usi on t hat  f act or s wei ghi ng i n f avor  of  c l osur e ar e pr esent  
must  be based on ar t i cul abl e f act s known t o t he cour t  r at her  
t han unsuppor t ed hypot heses or  conj ect ur e. " ) .  

36 6 Wayne R.  LaFave et  al . ,  Cr i mi nal  Pr ocedur e § 24. 1( b) ,  
at  304 ( 3d ed.  2007) .  
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or der  by conveyi ng t he cont ent s of  wi t ness t est i mony t o 

pot ent i al  wi t nesses out si de t he cour t r oom.   

¶64 We do not  agr ee,  however ,  wi t h t he def endant ' s  

char act er i zat i on of  t he r ecor d.   The r ecor d shows t hat  t he 

over r i di ng t r ut h- seeki ng i nt er est s ser ved by t he c i r cui t  cour t ' s  

sequest r at i on or der  woul d be pr ej udi ced by al l owi ng f ami l y 

member s t o at t end t he t r i al .   We t her ef or e concl ude t hat  t he 

St at e has met  t he Wal l er  t est ' s f i r st  r equi r ement  of  an 
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over r i di ng i nt er est  l i kel y t o be pr ej udi ced by a publ i c t r i al . 37  

                                                 
37 Si x f eder al  appel l at e cour t s have hel d t hat  t he Wal l er  

t est ' s f i r st  r equi r ement  i s r el axed when a t r i al  cour t  
ef f ect uat es onl y a par t i al  c l osur e of  t he t r i al .   These cour t s 
hol d t hat  a par t y seeki ng a par t i al  c l osur e i s r equi r ed t o show 
onl y a " subst ant i al  r eason"  f or  t he c l osur e,  r at her  t han an 
over r i di ng i nt er est  t hat  i s  l i kel y t o be pr ej udi ced by a publ i c 
t r i al .   See Dougl as v.  Wai nwr i ght ,  739 F. 2d 531,  533 ( 11t h Ci r .  
1984)  ( hol di ng t hat  when a par t i al  c l osur e i s i nvol ved,  onl y a 
" subst ant i al  r eason"  f or  t he c l osur e i s necessar y) ;  Uni t ed 
St at es v.  Sher l ock,  962 F. 2d 1349,  1357 ( 9t h Ci r .  1992)  
( accept i ng t he El event h Ci r cui t ' s  hol di ng i n Dougl as,  739 F. 2d 
531) ;  Ni et o v.  Sul l i van,  879 F. 2d 743,  753 ( 10t h Ci r .  1989)  
( " [ T] he Ni nt h and El event h Ci r cui t s have appl i ed a l ess 
st r i ngent  t est  of  a ' subst ant i al  r eason'  wher e par t i al  c l osur es 
ar e hel d necessar y.   We ar e per suaded t hat  we shoul d appl y t he 
l ess st r i ngent  ' subst ant i al  r eason'  t est  .  .  .  . " )  ( i nt er nal  
c i t at i ons omi t t ed) ;  Woods v.  Kuhnmann,  977 F. 2d 74,  76 ( 2d Ci r .  
1992)  ( " [ T] he Ni nt h,  Tent h and El event h Ci r cui t s .  .  .  have 
concl uded t hat  when a t r i al  j udge or der s a par t i al ,  as opposed 
t o a t ot al ,  c l osur e of  a cour t  pr oceedi ng at  t he r equest  of  one 
par t y,  a ' subst ant i al  r eason'  r at her  t han Wal l er ' s ' over r i di ng 
i nt er est '  wi l l  j ust i f y t he c l osur e.  .  .  .   We agr ee. " ) ;  Uni t ed 
St at es v.  Osbor ne,  68 F. 3d 94,  98- 99 ( 5t h Ci r .  1995)  ( " The 
Second,  Ei ght h,  Ni nt h,  Tent h,  and El event h Ci r cui t s have al l  
f ound t hat  Wal l er ' s st r i ngent  st andar d does not  appl y t o par t i al  
c l osur es,  and have adopt ed a l ess demandi ng t est  r equi r i ng t he 
par t y seeki ng t he par t i al  c l osur e t o show onl y a ' subst ant i al  
r eason'  f or  t he c l osur e.  .  .  .   We agr ee. " ) ;  Gar ci a v.  Ber t sch,  
470 F. 3d 748,  753 ( 8t h Ci r .  2006)  ( " I n cases wher e a t r i al  j udge 
or der s a par t i al  c l osur e at  t he r equest  of  one par t y,  cour t s 
have r equi r ed onl y a ' subst ant i al  r eason'  f or  t he par t i al  
c l osur e,  i nst ead of  t he mor e st r i ngent  ' over r i di ng i nt er est '  
r equi r ed by Wal l er . " )  ( c i t at i ons omi t t ed) .  

At  l east  one cour t  has r ej ect ed t he f eder al  appel l at e 
cour t s '  r ul e r equi r i ng onl y a " subst ant i al  r eason"  when a 
c l osur e i s par t i al .   See Peopl e v.  Jones,  750 N. E. 2d 524,  529 
( N. Y.  2001)  ( " We ar e awar e t hat  some cour t s have r ecogni zed t hat  
a l ess demandi ng st andar d can be appl i ed t o l i mi t ed c l osur e 
r equest s .  .  .  .   We di sagr ee.   We bel i eve t hat  t her e i s no need 
t o adopt  such an ar t i cul at i on of  t he Wal l er  st andar d s i nce 
Wal l er  al r eady cont empl at es a bal anci ng of  compet i ng i nt er est s  
i n c l osur e deci s i ons. " ) .    
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Al t hough i t  woul d have been bet t er  pr act i ce f or  t he c i r cui t  

cour t  t o make i nqui r y about  t he conduct  of  t he def endant ' s 

f ami l y member s and make f i ndi ngs of  f act ,  t he ci r cui t  cour t ' s  

concer ns about  t he sequest r at i on or der  wer e based on t he f act s 

t he c i r cui t  cour t  obser ved and r easonabl e i nf er ences f r om t he 

f act s and not  on " mer e specul at i on, "  as t he def endant  cont ends.   

( 2)  

¶65 The def endant  cont ends t hat  t he c i r cui t  cour t ' s  or der  

was over br oad because i t  appl i ed t o t he def endant ' s ent i r e 

f ami l y ( except  t he def endant ' s mot her ) ,  even t o f ami l y member s 

not  t hen pr esent  i n t he cour t r oom,  and not  t o speci f i c  

i ndi v i dual s shown t o pose a t hr eat  t o t he c i r cui t  cour t ' s  

sequest r at i on or der .   

 ¶66 We concl ude,  however ,  t hat  under  t he c i r cumst ances of  

t he pr esent  case t he ci r cui t  cour t  was j ust i f i ed i n appl y i ng i t s 

or der  t o al l  f ami l y member s except  f or  t he def endant ' s mot her .   

                                                                                                                                                             
Pr of essor  LaFave al so appar ent l y i s skept i cal  of  t he 

" subst ant i al  r eason"  r ul e.   See 6 Wayne R.  LaFave et  al . ,  
Cr i mi nal  Pr ocedur e § 24. 1( b) ,  at  305- 06 ( 3d ed.  2007)  
( char act er i z i ng t he r ul e as an " ef f or t  t o nar r ow t he cl ass of  
cases subj ect  t o t he st r i ct  r equi r ement s of  Wal l er "  t hat  i s  " not  
sur pr i s i ng gi ven t he i nabi l i t y  of  appel l at e cour t s t o empl oy 
har ml ess er r or  anal ysi s t o avoi d r et r i al  i n such cases" ) .    

We need not ,  and do not ,  addr ess whet her  a par t i al  c l osur e 
may be suppor t ed by a " subst ant i al  r eason"  f or  t he c l osur e 
i nst ead of  an " over r i di ng i nt er est "  l i kel y t o be pr ej udi ced by a 
publ i c t r i al .   The St at e sat i sf i es t he Wal l er  t est ' s " over r i di ng 
i nt er est "  r equi r ement .   
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The pr osecut i on and def ense counsel  col l ect i vel y  desi gnat ed much 

of  t he def endant ' s f ami l y——appar ent l y 17 i ndi v i dual s al t oget her —

—as pot ent i al  wi t nesses at  t r i al .   Under  t hese ci r cumst ances,  i t  

woul d have been di f f i cul t  i f  not  i mpossi bl e f or  t he c i r cui t  

cour t  t o det er mi ne whi ch f ami l y member s wer e l i kel y t o convey 

t he cont ent s of  wi t ness t est i mony t o any of  t he numer ous f ami l y 

member s s l at ed t o t est i f y.   Al t hough some f ami l y member s 

pr esumabl y wer e mor e cl osel y r el at ed t o pot ent i al  wi t nesses t han 

ot her s,  i t  i s  di f f i cul t  t o say wher e t he l i ne bet ween f ami l y 

member s coul d have been dr awn.   Ever y per son excl uded f r om t he 

cour t r oom had a s i gni f i cant  degr ee of  k i nshi p wi t h t he 

def endant ,  t he v i ct i m,  and t he maj or i t y of  t he pot ent i al  

wi t nesses i n t he case.  

 ¶67 Mor eover ,  t he c i r cui t  cour t  l i f t ed i t s excl usi on or der  

once al l  t he wi t nesses had f i ni shed t est i f y i ng and any t hr eat  t o 

t he c i r cui t  cour t ' s  sequest r at i on or der  had been ext i ngui shed.   

Fami l y member s wer e per mi t t ed t o r et ur n t o t he cour t r oom t o hear  

t he j ur y i nst r uct i ons and t he cl osi ng ar gument s of  counsel .   

 ¶68 We acknowl edge agai n t hat  t he bet t er  cour se of  act i on 

f or  t he c i r cui t  cour t  woul d have been t o det er mi ne wi t h mor e 

cer t ai nt y how i ndi v i dual  f ami l y member s may have been 

cont r i but i ng t o v i ol at i ons of  t he cour t ' s  sequest r at i on or der  

and t o make mor e speci f i c  f i ndi ngs about  t he l i kel i hood of  

v i ol at i ons.   Under  t he c i r cumst ances of  t he pr esent  case,  
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however ,  we cannot  say t hat  t he c i r cui t  cour t ' s  pr ocedur e 

r ender ed t he ci r cui t  cour t ' s  or der  br oader  t han necessar y t o 

pr ot ect  t he over r i di ng i nt er est s  ser ved by t he c i r cui t  cour t ' s  

sequest r at i on or der .    

¶69 The def endant  c i t es t hr ee cases i n suppor t  of  hi s 

posi t i on t hat  t he c i r cui t  cour t ' s  or der  was over br oad:  Engl i sh 

v.  Ar t uz,  164 F. 3d 105 ( 2d Ci r .  1998) ;  St at e v.  Or t i z,  981 P. 2d 

1127 ( Haw.  1999) ;  and St at e v.  Cl i f f or d,  733 N. E. 2d 621 ( Ohi o 

Ct .  App.  1999) .   Each case,  however ,  i s  di st i ngui shabl e f r om t he 

one at  bar .     

 ¶70 I n Engl i sh v.  Ar t uz,  164 F. 3d 105 ( 2d Ci r .  1998) ,  

Engl i sh was accused of  commi t t i ng mur der  at  t he r equest  of  a 

dr ug deal er .   The ci r cui t  cour t  c l osed t he cour t r oom t o al l  

member s of  t he publ i c,  i ncl udi ng Engl i sh' s f ami l y,  i n t he 

i nt er est  of  pr ot ect i ng a pr osecut i on wi t ness f r om t he t hr eat  of  

har m.    

¶71 The Uni t ed St at es Cour t  of  Appeal s f or  t he Second 

Ci r cui t  hel d t hat  t he di st r i ct  cour t  had er r ed i n excl udi ng 

Engl i sh' s f ami l y f r om t he cour t r oom. 38  The cour t  of  appeal s 

st at ed t hat  t he pr osecut i on' s wi t ness had t est i f i ed 

unequi vocal l y t hat  he di d not  f ear  Engl i sh' s f ami l y and t hat  t he 

di st r i ct  cour t  easi l y coul d have i dent i f i ed t he member s of  

                                                 
38 Engl i sh,  164 F. 3d at  109.    
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Engl i sh' s f ami l y. 39  The cour t  of  appeal s t her ef or e concl uded 

t hat  t he c l osur e was not  nar r owl y t ai l or ed t o pr ot ect  t he 

pr osecut i on' s wi t ness agai nst  t hr eat  of  har m. 40  

 ¶72 Engl i sh i s not  i nst r uct i ve i n t he pr esent  case.   The 

ci r cui t  cour t  i n t he pr esent  case,  unl i ke t he di st r i ct  cour t  i n 

Engl i sh,  r easonabl y concl uded t hat  t he def endant ' s f ami l y 

member s posed a t hr eat  t o t he over r i di ng i nt er est s ser ved by t he 

c i r cui t  cour t ' s  sequest r at i on or der .   The ci r cui t  cour t  

det er mi ned t hat  member s of  t he def endant ' s f ami l y,  not  ot her  

per sons,  wer e act i ng i n a manner  cont r ar y t o t he c i r cui t  cour t ' s  

sequest r at i on or der  f or bi ddi ng communi cat i on bet ween pot ent i al  

wi t nesses about  t he cont ent s of  t hei r  t est i mony.   I n cont r ast ,  

t he di st r i ct  cour t  i n Engl i sh dr ew no connect i on bet ween t he 

excl usi on of  Engl i sh' s f ami l y member s and t he goal  of  pr ot ect i ng 

t he pr osecut i on' s wi t ness f r om t he t hr eat  of  har m posed by 

ot her s.    

 ¶73 The pr esent  case i s addi t i onal l y di st i ngui shabl e f r om 

Engl i sh because t he di st r i ct  cour t  i n Engl i sh coul d have 

f ul f i l l ed t he r equest  t o nar r ow t he cour t ' s  c l osur e or der  much 

mor e easi l y t han t he ci r cui t  cour t  coul d have nar r owed i t s or der  

i n t he i nst ant  case.   As we have al r eady st at ed,  i t  woul d have 

                                                 
39 I d.    

40 I d.    
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been di f f i cul t  i f  not  i mpossi bl e f or  t he c i r cui t  cour t  i n t he 

i nst ant  case t o det er mi ne whi ch of  t he def endant ' s f ami l y 

member s wer e l i kel y t o convey t he cont ent s of  wi t ness t est i mony 

t o any of  t he numer ous f ami l y member s l i s t ed as pot ent i al  

wi t nesses i n t he t r i al .   The di st r i ct  cour t  i n Engl i sh,  however ,  

coul d have r easonabl y nar r owed i t s c l osur e or der  by maki ng t he 

si mpl e det er mi nat i on of  whi ch per sons wer e r el at ed t o Engl i sh 

and whi ch wer e not .    

 ¶74 I n St at e v.  Or t i z,  981 P. 2d 1127 ( Haw.  1999) ,  t he 

pr osecut or  moved t o excl ude Or t i z ' s f ami l y f r om t he cour t r oom on 

t he basi s of  " an ongoi ng i nvest i gat i on,  i nvol v i ng at  l east  some 

of  Or t i z ' s f ami l y member s,  i nt o j ur y t amper i ng,  wi t ness 

t amper i ng,  i nt i mi dat i ng a wi t ness,  and possi bl e r et al i at i on 

agai nst  a wi t ness. " 41  The pr osecut or  made al l egat i ons agai nst  

Or t i z ' s s i st er ,  mot her ,  and br ot her - i n- l aw but  not  agai nst  any 

ot her  member  of  Or t i z ' s f ami l y. 42  The t r i al  cour t  gr ant ed t he 

pr osecut or ' s mot i on over  def ense counsel ' s obj ect i on.   The t r i al  

cour t  al so kept  i t s excl usi onar y or der  i n pl ace af t er  i t  had 

quest i oned member s of  t he j ur y about  possi bl e j ur y t amper i ng and 

appar ent l y concl uded t hat  no t amper i ng had occur r ed. 43 

                                                 
41 St at e v.  Or t i z,  981 P. 2d 1127,  1132 ( Haw.  1999) .    

42 I d.  at  1132 n. 8.    

43 I d.  at  1132.    
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 ¶75 The Supr eme Cour t  of  Hawai i  hel d t hat  t he t r i al  

cour t ' s  or der  was br oader  t han necessar y t o pr ot ect  t he 

pr osecut or ' s i nt er est  i n pr event i ng j ur y t amper i ng,  wi t ness 

t amper i ng,  or  t he i nt i mi dat i on of  or  r et al i at i on agai nst  

wi t nesses. 44  The Hawai i  supr eme cour t  f i r st  det er mi ned t hat  t he 

t r i al  cour t  had er r ed i n excl udi ng Or t i z ' s ent i r e f ami l y when 

t he pr osecut i on had l i mi t ed i t s  al l egat i ons t o Or t i z ' s s i st er ,  

mot her ,  and br ot her - i n- l aw. 45  The Hawai i  supr eme cour t  al so 

concl uded t hat  t he t r i al  cour t  had f ur t her  er r ed i n l eavi ng i t s 

excl usi on or der  i n pl ace even af t er  conduct i ng a voi r  di r e of  

al l  t he j ur or s and sat i sf y i ng i t sel f  t hat  no j ur y t amper i ng had 

t aken pl ace. 46    

 ¶76 The pr esent  case i s di st i ngui shabl e f r om Or t i z  i n each 

cr i t i cal  r espect .   The ci r cui t  cour t  i n t he i nst ant  case 

r easonabl y concl uded t hat  t he def endant ' s f ami l y  member s posed a 

t hr eat  t o t he cour t ' s  sequest r at i on or der  gi ven t hat  f ami l y 

member s domi nat ed t he wi t ness l i s t s.   The t r i al  cour t  i n Or t i z 

had no basi s on whi ch t o concl ude t hat  member s of  Or t i z ' s f ami l y  

ot her  t han Or t i z ' s s i st er ,  mot her ,  and br ot her - i n- l aw wer e 

cont r i but i ng t o any r i sk of  j ur y t amper i ng,  wi t ness t amper i ng,  

or  t he i nt i mi dat i on of  or  r et al i at i on agai nst  wi t nesses.   I n 

                                                 
44 I d.  at  1138.    

45 I d.    
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addi t i on,  t he c i r cui t  cour t  i n t he i nst ant  case nar r owl y  

t ai l or ed t he t empor al  scope of  i t s  or der  by per mi t t i ng t he 

def endant ' s f ami l y member s back i n t he cour t r oom once wi t ness 

t est i mony had come t o an end.   The Or t i z t r i al  cour t ,  i n 

cont r ast ,  l ef t  i t s  or der  i n pl ace even af t er  quest i oni ng t he 

j ur y and di scover i ng no evi dence suppor t i ng t he pr osecut or ' s 

al l egat i ons of  j ur y t amper i ng.    

 ¶77 I n St at e v.  Cl i f f or d,  733 N. E. 2d 621 ( Ohi o Ct .  App.  

1999) ,  t he t r i al  cour t  c l ear ed one par t  of  t he cour t r oom of  al l  

spect at or s,  appar ent l y due t o a di st ur bance t hat  t he r ecor d di d 

not  expl ai n or  descr i be. 47  The t r i al  cour t  al so r ej ect ed def ense 

counsel ' s r equest  t o per mi t  Cl i f f or d' s mot her  and gr andmot her  t o 

r emai n i n t he cour t r oom.   

                                                                                                                                                             
46 I d.  

47 The r ecor d i n Cl i f f or d r eveal ed t he f ol l owi ng exchange:  

[ The Pr osecut or ] :  Judge bef or e we go any f ur t her ,  a 
coupl e of  t i mes t her e ar e peopl e i n t he back and I  
coul d -  

The Cour t :  Al l  r i ght .  Al l  you f ol ks i n t he back,  get  
out  of  t he cour t r oom now.   Ever ybody out  of  t he back 
t her e.   Ever ybody out  of  t he cour t r oom and wai t  
out s i de and don' t  l augh or  I  wi l l  have you ar r est ed.  

[ Def ense Counsel ] :  Coul d t he gr andf at her  and mot her  
st ay i n? 

The Cour t :  Ever ybody on t hat  s i de,  get  out .   Al l  of  
you.   Get  out .   Ever ybody out .   Take t he chi l dr en wi t h 
you pl ease.  

St at e v.  Cl i f f or d,  733 N. E. 2d 621,  624 ( Ohi o Ct .  App.  1999) .  
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 ¶78 The Ohi o Cour t  of  Appeal s concl uded t hat  t he t r i al  

cour t  had er r ed,  i n par t  because t he t r i al  cour t ' s  or der  was 

br oader  t han necessar y. 48  The cour t  of  appeal s det er mi ned t hat  

t he t r i al  cour t  was unj ust i f i ed i n r emovi ng Cl i f f or d' s mot her  

and gr andmot her  because " t her e was no evi dence concer ni ng t hei r  

i nvol vement  i n any di st ur bance"  i n t he cour t r oom. 49   

 ¶79 Cl i f f or d i s di st i ngui shabl e because i n t hat  case,  t he 

audi ence member s'  mi sconduct  and t hr eat ened f ut ur e mi sconduct  

al l  wer e wi t hi n t he v i ew and cont r ol  of  t he t r i al  cour t .   I t  

woul d have been a s i mpl e mat t er  f or  t he t r i al  cour t  t o det er mi ne 

who among t he audi ence had been i nvol ved i n a di st ur bance and t o 

excl ude such per sons wi t hout  excl udi ng t hose audi ence member s 

who wer e i nnocent  of  mi sconduct .   Fur t her mor e,  i f  any per sons 

not  i nvol ved i n t he i ni t i al  di st ur bance became i nvol ved i n 

f ut ur e di st ur bances,  t he t r i al  cour t  easi l y coul d have 

i dent i f i ed t hese i ndi v i dual s and added t hei r  names t o t he l i s t  

of  excl uded per sons.    

 ¶80 I n t he pr esent  case,  however ,  t he def endant ' s f ami l y 

member s posed a t hr eat  t o t he c i r cui t  cour t ' s  sequest r at i on 

or der  t hat  t he c i r cui t  cour t  coul d not  obser ve or  cont r ol .   I t  

woul d have been di f f i cul t  i f  not  i mpossi bl e f or  t he c i r cui t  

                                                 
48 Cl i f f or d,  733 N. E. 2d at  626.  

49 I d.  
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cour t  t o det er mi ne whi ch f ami l y member s wer e l i kel y t o convey 

t he cont ent s of  wi t ness t est i mony t o any of  t he numer ous ot her  

f ami l y member s l i s t ed as pot ent i al  wi t nesses.   The pr esent  case 

t hus i s unl i ke Cl i f f or d,  i n whi ch t he t r i al  cour t  easi l y coul d 

have di st i ngui shed bet ween i ndi v i dual  member s of  Cl i f f or d' s 

f ami l y i n excl udi ng di sr upt i ve per sons f r om Cl i f f or d' s t r i al .    

( 3)  
 
 ¶81 The def endant  asser t s t hat  t he c i r cui t  cour t  f ai l ed t o 

consi der  any r easonabl e al t er nat i ves t o i t s or der  excl udi ng t he 

def endant ' s f ami l y member s f r om t he cour t r oom.   The def endant  

suggest s t hat  t he c i r cui t  cour t  shoul d have consi der ed t he 

al t er nat i ves of  " l i mi t [ i ng]  i t s  excl usi onar y r ul e t o t hose 

member s of  t he publ i c mar r i ed t o or  l i v i ng wi t h ant i c i pat ed 

wi t nesses"  or  of  maki ng i nqui r i es " pr i or  t o t he t est i mony of  t he 

var i ous f ami l y member s t o det er mi ne whet her  t hey had r ecei ved 

any i nf or mat i on concer ni ng cour t r oom pr oceedi ngs i n v i ol at i on of  

t he [ sequest r at i on]  or der . " 50 

 ¶82 These al t er nat i ves wer e not  suggest ed t o t he ci r cui t  

cour t .   The cases r easonabl y hol d t hat  " a t r i al  j udge need not  

consi der  al t er nat i ves t o a l i mi t ed c l osur e sua spont e. " 51  

                                                 
50 Br i ef  of  Def endant - Respondent - Pet i t i oner  at  14.    

51 Car son,  421 F. 3d at  90.  
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Al t hough we agr ee wi t h t he New Yor k Cour t  of  Appeal s t hat  " i t  i s  

sur el y t he bet t er  pr act i ce f or  t r i al  cour t s t o expl or e t he 

f easi bi l i t y  of  possi bl e al t er nat i ves t o c l osi ng t he cour t r oom 

wi t h counsel  on t he r ecor d,  even wher e i t  i s  not  mandat ed, " 52 we 

cannot  concl ude under  t he c i r cumst ances of  t he pr esent  case t hat  

t he al t er nat i ves suggest ed by t he def endant  ar e r easonabl e or  

t hat  t he c i r cui t  cour t  er r ed i n f ai l i ng t o consi der  al t er nat i ves 

t hat  no par t y asked i t  t o consi der .  

¶83 Under  t he c i r cumst ances of  t he pr esent  case,  wher e t he 

ci r cui t  cour t ' s  or der  was not  over br oad and wher e t he ci r cui t  

cour t  at t empt ed t o get  compl i ance wi t h t he sequest r at i on or der ,  

we concl ude t hat  i n or der i ng t he def endant ' s f ami l y member s t o 

r emai n out si de t he cour t r oom dur i ng t he wi t nesses'  t est i mony,  

t he c i r cui t  cour t  i mpl i c i t l y  det er mi ned t hat  no l ess r est r i ct i ve 

al t er nat i ve woul d pr ot ect  i t s  i nt er est  i n ensur i ng t he sanct i t y 

                                                                                                                                                             
See al so Peopl e v.  Ramos,  685 N. E. 2d 492,  500 ( N. Y.  1997)  

( " [ W] her e t he f act ual  r ecor d per mi t s c l osur e and t he cl osur e i s 
not  f aci al l y over br oad,  t he par t y opposed t o c l osi ng t he 
pr oceedi ng must  al er t  t he cour t  t o any al t er nat i ve pr ocedur es 
t hat  al l egedl y woul d equal l y pr eser ve t he i nt er est . " )  ( c i t at i on 
omi t t ed) .   

52 Ramos,  685 N. E. 2d at  501 ( quot at i on mar ks and ci t at i on 
omi t t ed) .   



No.   2007AP5- CR 

49 
 

of  i t s  sequest r at i on or der . 53  Accor di ngl y,  we concl ude t hat  t he 

c i r cui t  cour t  sat i sf i ed t he r equi r ement  of  consi der i ng 

r easonabl e al t er nat i ves t o i t s c l osur e or der .  

( 4)  

¶84 The def endant  cor r ect l y not es t hat  t he f our t h 

r equi r ement  of  t he Wal l er  t est  i s  c l osel y i nt er r el at ed wi t h t he 

ot her  t hr ee r equi r ement s. 54  The gi st  of  t he f our t h r equi r ement  

i s t hat  t he t r i al  cour t ' s  compl i ance wi t h t he f i r st  t hr ee 

r equi r ement s must  be appar ent  f r om t he t r i al  cour t ' s  f i ndi ngs i n 

t he r ecor d.   I n ot her  wor ds,  t he pur pose of  t he f our t h 

r equi r ement  " i s s i mpl y t o al l ow a r evi ewi ng cour t  t o det er mi ne 

whet her  t he c l osur e or der  was pr oper l y ent er ed. " 55  

¶85 We have st at ed t hat  t he c i r cui t  cour t  coul d have done 

a bet t er  j ob i n t he i nst ant  case of  expl ai ni ng and j ust i f y i ng 

i t s or der  on t he r ecor d.   When t he St at e or  t he c i r cui t  cour t  

seeks a nont r i v i al  c l osur e of  t he cour t r oom i mpl i cat i ng t he 

                                                 
53 Compar e Ramos,  685 N. E. 2d at  500 ( " We concl ude t hat ,  

under  t he c i r cumst ances now pr esent ed,  i t  can be i mpl i ed t hat  
t he t r i al  cour t ,  i n or der i ng c l osur e,  det er mi ned t hat  no l esser  
al t er nat i ve woul d pr ot ect  t he ar t i cul at ed i nt er est . " )  ( c i t at i on 
omi t t ed) .  

54 See Br i ef  of  Def endant - Respondent - Pet i t i oner  at  10 
( " Because t he f i r st  Wal l er  f act or ,  r equi r i ng t he cour t  t o 
i dent i f y an i nt er est  t hat  woul d be j eopar di zed wi t hout  a c l osur e 
or der ,  and t he f our t h,  r equi r i ng f i ndi ngs of  f act  suppor t i ng t he 
c l osur e,  ar e i nt er r el at ed,  t hey wi l l  be deal t  wi t h j oi nt l y i n 
t hi s sect i on. " ) .    
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def endant ' s Si xt h Amendment  r i ght  t o a publ i c t r i al ,  t he c i r cui t  

cour t  shoul d ensur e t hat  i t  makes f i ndi ngs of  f act  on t he 

r ecor d,  t hat  i t  appl i es t he Wal l er  t est ,  and t hat  t he r ecor d 

demonst r at es due r egar d f or  t he def endant ' s Si xt h Amendment  

r i ght  t o a publ i c t r i al .   Bot h t he pr osecut or  and def ense 

counsel  shoul d br i ng t he Si xt h Amendment  r i ght  t o a publ i c t r i al  

t o t he c i r cui t  cour t ' s  at t ent i on and shoul d assi st  t he c i r cui t  

cour t  i n cr af t i ng a c l osur e or der  consi st ent  wi t h t he Si xt h 

Amendment ' s " basi c t enet  of  our  j udi c i al  syst em. " 56 

¶86 Al t hough we acknowl edge t hat  t he c i r cui t  cour t ' s  

f i ndi ngs on t he r ecor d ar e l i mi t ed and no hear i ng was hel d,  we 

never t hel ess concl ude t hat  t he r ecor d i s suf f i c i ent  t o suppor t  

t he c l osur e or der .   The cl osur e was nar r owl y t ai l or ed t o ser ve 

an over r i di ng i nt er est  l i kel y t o be pr ej udi ced unl ess t he f ami l y 

member s wer e excl uded.    

¶87 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  v i ol at e t he def endant ' s Si xt h Amendment  

r i ght  t o a publ i c t r i al .    

I I I  

¶88 The def endant  asser t ed i n hi s post convi ct i on mot i on 

t hat  he i s ent i t l ed t o a new t r i al  on sever al  bases unr el at ed t o 

                                                                                                                                                             
55 Car son,  421 F. 3d at  90 ( quot at i on mar ks,  br acket s,  and 

ci t at i on omi t t ed) .  

56 Vanness,  304 Wi s.  2d 692,  ¶8.  
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t he Si xt h Amendment  r i ght  t o a publ i c t r i al .   The def endant  

asser t ed t hat  t he c i r cui t  cour t  had er r ed i n admi t t i ng cer t ai n 

wi t ness t est i mony;  t hat  hi s counsel  was i nef f ect i ve f or  f ai l i ng 

t o move f or  a mi st r i al  and f or  f ai l i ng t o obj ect  t o cer t ai n 

por t i ons of  t he St at e' s c l osi ng ar gument s;  and t hat  a new t r i al  

shoul d be gr ant ed on t he basi s of  newl y di scover ed evi dence.    

¶89 At  t he hear i ng on t he def endant ' s post convi ct i on 

mot i on,  t he c i r cui t  cour t  di d not  r each t hese ot her  i ssues 

r ai sed i n t he def endant ' s mot i on.   We al so do not  addr ess t hese 

i ssues but  i nst ead r emand t he cause t o t he c i r cui t  cour t  f or  any  

addi t i onal  post convi ct i on pr oceedi ngs r equi r ed by l aw.  

¶90 Our  deci s i on,  however ,  pr ecl udes t he def endant  f r om 

ar gui ng on r emand,  as he di d i n hi s br i ef s t o t hi s cour t ,  t hat  

hi s t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o obj ect  t o t he 

excl usi on of  f ami l y member s f r om hi s t r i al .   The def endant ' s 

ar gument  essent i al l y  i s  t hat  hi s counsel  was i nef f ect i ve f or  

f ai l i ng t o secur e a publ i c t r i al  f or  t he def endant .   Thi s 

ar gument  i s i nconsi st ent  wi t h our  hol di ng t hat ,  r egar dl ess of  

def ense counsel ' s per f or mance at  t r i al ,  t he def endant  r ecei ved a 

publ i c t r i al  consi st ent  wi t h t he guar ant ee i n t he Si xt h 

Amendment  of  a publ i c t r i al .    

*  *  *  *  

¶91 Because bot h par t i es f ai l ed t o br i ng ar gument s t o t he 

c i r cui t  cour t  i n a t i mel y manner  and have br i ef ed t he 
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subst ant i ve i ssue whet her  t he c i r cui t  cour t ' s  or der  excl udi ng 

f ami l y member s v i ol at ed t he def endant ' s Si xt h Amendment  r i ght  t o 

a publ i c t r i al ,  t hi s cour t  has deci ded t o r each t he mer i t s of  

t he i ssue pr esent ed,  r at her  t han t o assess compar at i ve bl ame and 

addr ess t he ef f ect  of  t he def endant ' s f ai l ur e at  t r i al  t o r ai se 

t he Si xt h Amendment  i ssue and t he St at e' s f ai l ur e at  t he 

post convi ct i on hear i ng t o r ai se t he def endant ' s 

wai ver / f or f ei t ur e at  t r i al  of  t he Si xt h Amendment  i ssue.   We 

concl ude t hat  t he excl usi on of  f ami l y member s f r om t hr ee days of  

t he t r i al  i mpl i cat ed t he def endant ' s Si xt h Amendment  r i ght  t o a 

publ i c t r i al  but  di d not ,  under  t he c i r cumst ances of  t he i nst ant  

case,  v i ol at e t he def endant ' s Si xt h Amendment  const i t ut i onal  

r i ght .    

¶92 We do not  addr ess whet her  t he def endant  i s ent i t l ed t o 

a new t r i al  on any basi s unr el at ed t o t he Si xt h Amendment  r i ght  

t o a publ i c t r i al .   We agr ee wi t h t he cour t  of  appeal s t hat  t he 

mat t er  i s t o be r emanded t o t he c i r cui t  cour t  f or  any addi t i onal  

post convi ct i on pr oceedi ngs r equi r ed by l aw.  

¶93 Accor di ngl y,  we af f i r m t he cour t  of  appeal s deci s i on,  

al t hough on di f f er ent  gr ounds,  r ever si ng t he post convi ct i on 

or der  gr ant i ng t he def endant  a new t r i al ,  r ei nst at i ng t he 

j udgment  r ender ed by t he j ur y,  and r emandi ng t he mat t er  t o t he 

c i r cui t  cour t  f or  any addi t i onal  post convi ct i on r emedi es 

r equi r ed by l aw.   We r emand t he mat t er ,  as di d t he cour t  of  
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appeal s,  t o t he c i r cui t  cour t  f or  addi t i onal  post convi ct i on 

pr oceedi ngs r equi r ed by l aw.    

¶94 By t he Cour t . —The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med and t he cause r emanded t o t he c i r cui t  cour t .    
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¶95 DAVI D T.  PROSSER,  J.    ( concur r i ng) .   The maj or i t y 

opi ni on i s schol ar l y,  but  i t  f ai l s  t o r eci t e a number  of  key 

f act s t hat  pr ovi de cont ext  and per spect i ve t o t he const i t ut i onal  

i ssues bef or e t he cour t .   Thi s concur r ence wi l l  set  out  t hose 

addi t i onal  f act s and t hen expl ai n why t he def endant  f or f ei t ed 

t he r i ght  t o asser t  a v i ol at i on of  hi s publ i c t r i al  r i ght  l ong 

af t er  hi s convi ct i on and sent ence.  

I  

¶96 On Sat ur day,  November  23,  2002,  appr oxi mat el y 50 

per sons of  Al bani an descent  gat her ed at  t he Al bani an Communi t y  

Cent er  i n Sout h Mi l waukee t o cel ebr at e t he bi r t hday of  a young 

chi l d.   Most ,  i f  not  al l ,  of  t he per sons i n at t endance wer e 

r el at ed t o each ot her  by bl ood or  mar r i age.   The chi l d' s 

bi r t hday pr esent ed t he oppor t uni t y f or  a f ami l y par t y.   The 

par t y was hel d sever al  days bef or e t he annual  cel ebr at i on of  

Al bani a' s i ndependence ( November  28)  and shor t l y bef or e t he 

def endant ,  Dhosi  Ndi na——one of  t he f i ve sons of  St ef ani  Ndi na 

( t he f ami l y mat r i ar ch) ——was schedul ed t o f l y  back t o Al bani a.   

The par t y was f est i ve,  wi t h musi c,  danci ng,  and ampl e f ood and 

dr i nk,  i ncl udi ng al cohol i c bever ages. 1 

                                                 
1  Al bani an f ami l y bonds ar e especi al l y st r ong.   I t  
i s  not  uncommon f or  gener at i ons of  a f ami l y t o wor k 
t oget her  i n a f ami l y- r un busi ness.   Many ext ended 
f ami l i es l i ve t oget her  and car e f or  each ot her .   Of t en 
adul t  chi l dr en l i ve wi t h t hei r  par ent s,  or  sever al  
gener at i ons l i ve under  t he same r oof .  .  .  .    

Fami l y event s,  such as engagement  par t i es and 
weddi ngs,  ar e i mpor t ant  soci al  event s i n t he Al bani an 
communi t y.  .  .  .    
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¶97 Somet i me af t er  mi dni ght ,  a di sput e br oke out  among t he 

chi l dr en of  I l i a Ndi na and Rober t  Janko.   Thi s ski r mi sh pr ompt ed 

an ar gument  bet ween t he t wo f at her s.  

¶98 Er j on Dhembi ,  t hen 22,  knew t he t wo men wel l .   One,  

I l i a Ndi na,  was hi s uncl e.   I l i a was t he br ot her  of  Er j on' s 

mot her ,  Konst andi na.   She,  i n t ur n,  was a daught er  of  St ef ani  

Ndi na.   The ot her  f at her ,  Rober t  Janko,  was Er j on' s cousi n.   As 

t he ar gument  pr oceeded,  Er j on got  up f r om t he t abl e wher e he had 

been seat ed f or  di nner  and ur ged t he t wo men t o cal m down and 

r espect  t he at mospher e of  t he f ami l y gat her i ng.   Wi t h peace 

appar ent l y r est or ed,  t he t hr ee men r et ur ned t o t hei r  seat s.  

¶99 I l i a Ndi na was seat ed at  a t abl e on one si de of  t he 

communi t y cent er  near  hi s br ot her  Dhosi ,  who was vi s i t i ng f r om 

Al bani a.   Moment s l at er ,  t he t wo men appr oached Er j on Dhembi  

f r om behi nd.   I l i a Ndi na " t apped"  Er j on on t he r i ght  shoul der  

and t hr eat ened t o k i l l  hi m.   I mmedi at el y t her eaf t er ,  Dhosi  Ndi na 

st abbed Er j on i n t he neck wi t h a st eak kni f e and t hen st abbed 

hi m agai n i n t he back.   Bl eedi ng heavi l y,  Er j on st ood up and 

began wal ki ng t o seek medi cal  at t ent i on,  but  he qui ckl y st umbl ed 

and t hen f el l .   He was assi st ed by hi s f at her ,  Spi r o Dhembi ,  t wo 

uncl es,  Ar di an and Ll azi  Ndi na,  and hi s s i st er  Egl ant i na Dhembi .   

Hi s f ami l y r ushed Er j on t o St .  Luke' s Sout h Shor e Hospi t al  i n 

                                                                                                                                                             
Pr epar i ng and shar i ng f ood ar e cent r al  t o Al bani an 
f ami l y l i f e.  

Megan Br ody,  Al bani a and Al bani ans i n t he Uni t ed St at es ( 2003) ,  
ht t p: / / www2. bc. edu/ ~br i sk/ al bani a. ht m ( l ast  v i s i t ed Feb.  23,  
2009)  ( emphasi s added) .  
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Cudahy.   He was t hen t r anspor t ed by hel i copt er  t o Fr oedt er t  

Memor i al  Lut her an Hospi t al  wher e he under went  emer gency sur ger y. 2 

¶100 Er j on' s f at her ,  Spi r o,  was i ncensed by t he at t ack on 

hi s son.   He and Egl ant i na went  t o t he Sout h Mi l waukee Pol i ce 

Depar t ment  t o r epor t  t he i nci dent  bef or e t hey l ear ned t hat  

Er j on' s condi t i on r equi r ed t hat  he be t r ansf er r ed t o anot her  

hospi t al .  

¶101 Act i ng on t he i nf or mat i on t he Dhembi s had suppl i ed t o 

t he Sout h Mi l waukee pol i ce,  t he Mi l waukee Count y Di st r i ct  

At t or ney' s of f i ce i ssued a cr i mi nal  compl ai nt  agai nst  Dhosi  

Ndi na and obt ai ned a war r ant  f or  hi s ar r est .   The compl ai nt  was 

f i l ed and t he war r ant  obt ai ned on Sunday,  t he 24t h of  November .   

Aut hor i t i es act ed qui ckl y i n an ef f or t  t o ar r est  Dhosi  bef or e he 

coul d cat ch a schedul ed f l i ght  t o Al bani a.  

¶102 Al t hough he spoke l i t t l e or  no Engl i sh,  Dhosi  was 

somehow abl e t o el ude capt ur e and f l y home.   He was appr ehended 

i n Al bani a mont hs l at er ,  on August  13,  2003,  and r emai ned i n 

cust ody t her e unt i l  he was ext r adi t ed t o t he Uni t ed St at es on 

Apr i l  21,  2004.  

¶103 When Dhosi  was r et ur ned t o Mi l waukee,  hi s f ami l y  hi r ed 

a pr omi nent  cr i mi nal  l awyer ,  James E.  Kachel ski ,  t o r epr esent  

hi m on a char ge of  at t empt ed i nt ent i onal  homi ci de.   Si xt een 

member s of  t he f ami l y at t ended t he pr el i mi nar y hear i ng.   When 

                                                 
2 The vi ct i m' s s i st er ,  Egl ant i na,  t est i f i ed t hat  af t er  t he 

st abbi ng she " act ual l y"  put  her  f i nger  i n t he back of  Er j on' s 
neck t r y i ng t o st op t he bl eedi ng.   The vi ct i m hi msel f  t est i f i ed:  
" I  l ost  a quar t er  of  my l ungs .  .  .  and par t  of  my r i b. "   I n 
al l ,  Er j on Dhembi  suf f er ed a sever ed ar t er y and a col l apsed l ung 
and was hospi t al i zed f or  a week.   
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Kachel ski  l at er  per suaded t he cour t  t o r educe Dhosi ' s bond f r om 

$100, 000 t o $50, 000,  Dhosi ' s f ami l y pool ed t hei r  r esour ces t o 

put  up t he cash.   Dhosi  was t hen pl aced on i n- house moni t or i ng 

and r equi r ed t o l i ve wi t h hi s mot her  who i s al so t he v i ct i m' s 

gr andmot her .   Ot her  member s of  t he Ndi na f ami l y l i ved i n t he 

same dupl ex.  

¶104 The f act  t hat  t he def endant  was conf i ned t o t he home 

of  t he v i ct i m' s gr andmot her  under mi ned t he cour t ' s  r el ease 

condi t i on t hat  t he def endant  have no cont act  wi t h t he v i ct i m' s 

f ami l y.   I n ef f ect ,  t he v i ct i m' s f ami l y and t he def endant ' s 

f ami l y so over l apped t hat  t hey wer e not  r eadi l y di st i ngui shabl e.  

¶105 On Apr i l  29,  2005,  At t or ney Kachel ski  f i l ed t he 

def endant ' s wi t ness l i s t  f or  t r i al .   I t  cont ai ned t he names of  

13 f ami l y member s.   The St at e' s wi t ness l i s t  i ncl uded f our  

addi t i onal  f ami l y member s.    

¶106 On May 5,  Kachel ski  f i l ed mot i ons on sequest r at i on of  

wi t nesses and i nt r oduct i on of  wi t nesses.   The sequest r at i on 

mot i on asked t hat  " al l  wi t nesses f or  t he pr osecut i on or  t he 

def ense be excl uded f r om t he cour t r oom,  i ncl udi ng dur i ng voi r  

di r e,  and t hat  al l  wi t nesses be admoni shed not  t o di scuss t hei r  

pr oposed t est i mony or  compl et ed t est i mony wi t h any ot her  wi t ness 

dur i ng t he pendency of  t hi s t r i al . "   Anot her  mot i on r equest ed 

t hat  " no di st i nct i on be dr awn dur i ng voi r  di r e bet ween possi bl e 

pr osecut i on and def ense wi t nesses,  and t hat  t he cour t  i nt r oduce 

al l  wi t nesses as possi bl e wi t nesses,  and not  as pr osecut i on or  

def ense wi t nesses. "   The cour t  ul t i mat el y ent er ed a 

sequest r at i on or der  t hat  ef f ect i vel y bar r ed 17 f ami l y member s,  
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i ncl udi ng t he vi ct i m,  f r om t he cour t r oom except  when t hey wer e 

t est i f y i ng.  

¶107 I n hi s openi ng st at ement ,  At t or ney Kachel ski  t ol d t he 

j ur y t hat  " t her e' s goi ng t o be qui t e a f ew wi t nesses,  and t hese 

wi t nesses have di f f er ent  vant age poi nt s,  di f f er ent  bi ases,  

di f f er ent  f ami l y al l i ances .  .  .  .   I  t hi nk i t  woul d be 

unnat ur al  i f  f ami l y member s di dn' t  t al k about  t hi s i nci dent .   

And memor i es can st ar t  t o f ade over  t i me .  .  .  . "   ( Emphasi s 

added. )   At t or ney Kachel ski  cont i nued,  " [ T] hi ngs wi l l  become 

i mpor t ant  when you anal yze what  t he wi t nesses say,  anal yze t hei r  

vant age poi nt ,  t hei r  mot i ves,  consi der  what  t hey' r e sayi ng,  

t hei r  bi ases,  t hei r  f ami l y al l egi ances. "   ( Emphasi s added. )  

¶108 Kachel ski ' s  st at ement s,  what ever  t hei r  i nt ent ,  

r eveal ed t he di v i s i ons and conf l i c t i ng l oyal t i es t hat  had 

devel oped i n t he f ami l y as a r esul t  of  Er j on' s st abbi ng and 

Dhosi ' s pr osecut i on.   These di v i s i ons wer e f r equent l y conf i r med 

i n subsequent  t est i mony.  

¶109 Dhosi ' s t r i al  began on May 9,  2005,  wi t h voi r  di r e and 

t he sel ect i on of  a j ur y.   On May 11,  dur i ng t est i mony of  t he 

St at e' s t hi r d wi t ness,  Spi r o Dhembi ,  t he cour t  br i ef l y st opped 

t he pr oceedi ng.   The t r anscr i pt  r eads as f ol l ows:  

Q So l et  me be cl ear .   You' r e sayi ng t hat  I l i a got  
up,  wal ked over  and punched Er j on? 

A Yes.  

Q And t hen i t  was mi nut es l at er  t hat  Dhosi  came up 
and st abbed hi m? 

A Yes.  

Q And - -  
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  THE COURT:   One moment .   One moment .  

BY MR.  ZI ER:  

Q How was i t  you wer e abl e t o see - -  

  THE COURT:   One moment .   Ti m? 

  THE BAI LI FF:   I  hope t hey speak Engl i sh.  

 THE COURT:   Ms.  Hysi ,  I ' m goi ng t o have you 
go out  wi t h my deput y.  

  ( Di scussi on of f  t he r ecor d. )  

  THE COURT:   You may cont i nue.  

¶110 Af t er  t he j ur y was r el eased f or  t he eveni ng,  t he cour t  

made t he f ol l owi ng r ecor d of  what  had t r anspi r ed:  

 I  was al so,  f r om my poi nt  of  obser vat i on up her e 
on t he bench whi ch i s hi gher  t han al l  of  t he ot her  
pl aces i n t he cour t r oom,  abl e t o see i ndi v i dual  f ami l y 
member s i n t he gal l er y who wer e al so engagi ng i n a 
l evel  of  conver sat i on t hat  not  onl y t he Cour t  coul d 
hear ,  but  I  f ear ed t hat  t he j ur y coul d hear  as wel l .  

We st opped t he pr oceedi ngs or  I  st opped t he 
pr oceedi ngs and di r ect ed my deput y al ong wi t h 
i nt er pr et er  Ver a Hysi  t o communi cat e t o t hose member s 
i n t he gal l er y - -  t hose f ami l y member s i n t he gal l er y 
t hat  t hey must  r emai n s i l ent  and not  t al k among each 
ot her  whi l e t hey ar e i n t he cour t r oom.  

 I  obser ved my deput y and Mi ss Hysi  go i nt o t he 
gal l er y and communi cat e t hat  or der  and di r ect i ve f r om 
t he Cour t .   Ther eaf t er  i t  appear s t hat  t he - -  my or der  
has been f ol l owed.   I  have not  seen or  hear d anyt hi ng 
f r om t hose f ami l y member s i n t he gal l er y s i nce t hat  
di r ect i ve was made.  

 I n addi t i on,  however ,  t he Cour t  not ed t hat  as Mr .  
Spi r o Dhembi  was becomi ng mor e emot i onal ,  agi t at ed on 
t he wi t ness st and,  t he Cour t  al so obser ved t he 
def endant  begi n t o r espond.   Bot h of  t hem wer e 
speaki ng i n t hei r  nat i ve t ongue,  Al bani an.   The Cour t  
di d not  know what  t hey wer e sayi ng al t hough t hey wer e 
speaki ng,  and i t  was cl ear  t o t he Cour t  t hat  i t  wasn' t  
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i n r esponse t o any par t i cul ar  quest i on t hat  had been 
put  t o t he wi t ness.  

 I  di r ect ed bot h t he wi t ness,  Mr .  Dhembi ,  and t he 
def endant ,  Mr .  Ndi na[ , ]  t hat  t hey ar e not  t o t al k or  
conver se unl ess a quest i on has been put  t o t hem 
di r ect l y.   

¶111 The f act s above wer e known t o t he cour t  and t o counsel  

bef or e t he i nci dent  t he f ol l owi ng day i n whi ch t he cour t  

excl uded f ami l y member s ( except  St ef ani  Ndi na)  f r om t he 

cour t r oom.   See maj or i t y op. ,  ¶¶13- 14.   These f act s pr esent ed 

ext r aor di nar y c i r cumst ances t o t he c i r cui t  cour t ——ci r cumst ances 

t hat  cannot  be separ at ed f r om t he l egal  i ssues now under  r evi ew.  

I I  

¶112 Dhosi  Ndi na' s t r i al  l ast ed 10 days.   The j ur y r et ur ned 

i t s ver di ct  at  10: 15 a. m.  on May 20,  t he t ent h day.  

¶113 The maj or i t y opi ni on descr i bes,  i n ¶¶14- 17,  t he event s 

near  t he end of  t he f our t h day of  t r i al  when t he cour t  i ssued 

i t s or der  excl udi ng al l  f ami l y member s f r om t he cour t r oom.    

¶114 " As an except i on t o i t s or der ,  t he c i r cui t  cour t  

per mi t t ed t he def endant ' s mot her  t o r emai n i n t he cour t r oom. "   

Maj or i t y op. ,  ¶16.   The def endant  at t acks t he s i gni f i cance of  

t hi s except i on,  cont endi ng t hat  hi s mot her  di d not  speak Engl i sh 

at  t he t i me of  t he t r i al .   Thi s may be t r ue,  but  t he r ecor d 

r eveal s t hat  St ef ani  Ndi na was a nat ur al i zed U. S.  c i t i zen whose 

f at her  had been a U. S.  c i t i zen.  

¶115 I n any event ,  t he cour t r oom was cl osed t o ot her  

member s of  t he f ami l y on Fr i day,  May 13;  Monday,  May 16;  and 

Tuesday,  May 17.   Excl uded per sons mi ssed par t  of  t he l engt hy 

t est i mony of  Spi r o Dhembi ;  t he t est i mony of  St at e wi t nesses 
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Fr anci s Rot t er ,  Davi d Hoeppner ,  Br i an Fl emi ng,  and Pet er  Jaske,  

al l  Sout h Mi l waukee pol i ce of f i cer s;  t he t est i mony of  def ense 

wi t nesses Ar di an Ndi na,  Bl edi an Ndi na,  Mi moza I konomi ,  Vasi l i ka 

Pr oko,  Kast r i ot  Fekol l ar i ,  and Egr i sel da Fekol l ar i ;  and t he 

t est i mony of  r ebut t al  wi t nesses Spi r o Dhembi ,  Egl ant i na Dhembi ,  

and Fr anci s Rot t er .   Fami l y member s r et ur ned t o t he cour t r oom on 

May 18 t hr ough May 20 f or  j ur y i nst r uct i ons,  c l osi ng ar gument s,  

j ur y del i ber at i ons,  and t he ver di ct .  

¶116 I n sum,  a f ew per sons not  ot her wi se excl uded because 

of  t hei r  st at us as l i s t ed pot ent i al  wi t nesses mi ssed t hr ee days 

of  t he t r i al  because of  t he cour t ' s  or der .   They mi ssed t he 

t est i mony of  f our  pol i ce of f i cer s,  none of  whom wi t nessed t he 

cr i me;  s i x def ense wi t nesses;  some t est i mony f r om Spi r o Dhembi ;  

and r ebut t al  t est i mony f r om Spi r o and Egl ant i na Dhembi ,  most  of  

whose t est i mony had been f ul l y open,  and Fr anci s Rot t er .  

¶117 At t or ney Ri char d Kai ser ,  who ski l l f ul l y  r epr esent ed 

Dhosi  Ndi na i n post - sent enci ng pr oceedi ngs,  pr oduced swor n 

af f i davi t s f r om Vl adi mi r  Ndi na,  Lol a Ndi na,  and Femi  I konomi ,  

i ndi cat i ng t hat  t hey woul d have at t ended t he t r i al ,  or  mor e of  

t he t r i al ,  had t hey not  been excl uded by t he cour t ' s  or der .   I n 

hi s own af f i davi t ,  At t or ney Kai ser  added t hat  t hr ee ot her  

per sons,  Bul e Spat hi u,  Mosko Pr oko,  and Maksut  Spat hi u,  had 

want ed t o at t end t he t r i al  and t hat  Enkel eda Ndi na had been 

r emoved f r om t he cour t r oom.  

¶118 These seven per sons r equi r e anal ysi s.   Fi r st ,  t he 

def endant  f i l ed t hr ee af f i davi t s,  not  seven. 3  Second,  al l  seven 
                                                 

3 The f act  i s  t hat  At t or ney Kai ser  pr epar ed ei ght  af f i davi t s 
t o suppor t  hi s mot i on,  but  onl y t hr ee of  t hem wer e f i l ed.  
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per sons may have been pr esent  at  t he Al bani an Communi t y Cent er  

on November  23- 24,  2002,  and i f  t hey wer e,  t hey coul d have been 

l i s t ed as wi t nesses or  cal l ed as r ebut t al  wi t nesses.   Thi r d,  

Vl adi mi r  Ndi na,  t he def endant ' s br ot her ,  was i ndi sput abl y 

pr esent  at  t he Al bani an Communi t y Cent er .   Lol a Ndi na i s mar r i ed 

t o one of  Dhosi ' s br ot her s ( not  I l i a)  and was ver y l i kel y at  t he 

Al bani an Communi t y Cent er ,  as Ar di an,  Ll azi ,  and Vl adi mi r  Ndi na,  

t he r emai ni ng br ot her s,  wer e al l  pr esent .   Femi  I konomi  i s t he 

f at her - i n- l aw of  Mi moza I konomi ,  t he def endant ' s s i st er  and a 

def ense wi t ness.   Mosko Pr oko i s t he f at her - i n- l aw of  Vasi l i ka 

Pr oko,  anot her  of  t he def endant ' s s i st er s and a def ense wi t ness.   

Li ke Lol a Ndi na,  Enkel eda Ndi na was mar r i ed t o one of  t he 

def endant ' s br ot her s ( not  I l i a,  who was mar r i ed t o Fl or a) .   

Maksut  and Bul e Spat hi u ar e appar ent l y r el at ed t o t he def endant  

by mar r i age.   Even under  t he most  i deal  c i r cumst ances,  t he cour t  

woul d have been har d pr essed t o dr aw meani ngf ul  di st i nct i ons 

among t hese peopl e,  a number  of  whom wer e not  pr esent  when t he 

r ul i ng was made.  

¶119 I n addi t i on,  t he cour t  di d not  pr ohi bi t  f r i ends of  t he 

def endant  who wer e not  f ami l y member s f r om at t endi ng t he t r i al .   

Mor eover ,  t he cour t  never  c l osed t he cour t r oom t o news medi a or  

t he publ i c at  l ar ge, 4 and i t  act ed expl i c i t l y  t o pr ot ect  a 

sequest r at i on or der  r equest ed by t he def endant .  

¶120 Thus,  i t  i s  beyond bel i ef  t o suppose t hat  t he c i r cui t  

cour t ' s  deci s i on on May 12,  2005,  t o t empor ar i l y  excl ude f ami l y  

                                                 
4 The cour t  not ed t he pr esence of  a school  gr oup i n t he 

cour t r oom ear l y i n t he t r i al .  
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member s f r om t he cour t r oom,  amount ed t o t he k i nd of  " st r uct ur al  

er r or "  i n t he j udi c i al  pr ocess t hat  woul d war r ant  a new t r i al ,  

especi al l y i n t he absence of  even a mur mur  of  pr ot est  f r om t he 

def endant  or  t he def endant ' s counsel .  

I I I  

¶121 Al t hough I  agr ee wi t h t he maj or i t y ' s af f i r mat i on of  

t he cour t  of  appeal s '  deci s i on,  I  am t r oubl ed by t he maj or i t y ' s 

unwi l l i ngness t o make a f or f ei t ur e det er mi nat i on one way or  t he 

ot her ,  t her eby necessi t at i ng an el abor at e,  not  al ways per suasi ve 

anal ysi s of  whet her  t he c i r cui t  cour t ' s  or der  excl udi ng f ami l y  

member s f r om t hr ee days of  t r i al  v i ol at ed t he def endant ' s Si xt h 

Amendment  r i ght  t o a publ i c t r i al .   I n my vi ew,  t he def endant  

f or f ei t ed t he r i ght  t o asser t  a v i ol at i on of  hi s publ i c t r i al  

r i ght  when he f ai l ed t o make a t i mel y obj ect i on——an obj ect i on 

t hat  woul d have per mi t t ed t he cour t  t o modi f y i t s or der  i f  

needed and addr ess any l egi t i mat e concer ns.  

¶122 As a gener al  r ul e,  a const i t ut i onal  er r or  does not  

aut omat i cal l y r equi r e r ever sal  of  a convi ct i on.   Ar i zona v.  

Ful mi nant e,  499 U. S.  279,  306 ( 1991)  ( opi ni on of  Chi ef  Just i ce 

Rehnqui st )  ( c i t i ng Chapman v.  Cal i f or ni a,  386 U. S.  18 ( 1967) ) .   

However ,  " t her e ar e some const i t ut i onal  r i ght s  so basi c t o a 

f ai r  t r i al  t hat  t hei r  i nf r act i on can never  be t r eat ed as 

har ml ess er r or . "   Chapman,  386 U. S.  at  23,  n. 8 ( c i t i ng Gi deon v.  

Wai nwr i ght ,  372 U. S.  335 ( 1963)  ( r i ght  t o counsel ) ;  Payne v.  

Ar kansas,  356 U. S.  560 ( 1958)  ( coer ced conf essi ons) ;  and Tumey 

v.  Ohi o,  273 U. S.  510 ( 1927)  ( r i ght  t o an i mpar t i al  j udge) ) .  
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¶123 I n Ful mi nant e,  t he Supr eme Cour t  expl ai ned t hat  t he 

" common t hr ead"  connect i ng cases i n whi ch a har ml ess er r or  

anal ysi s may be appl i ed i s t hat  " each i nvol ved a ' t r i al  er r or ' ——

er r or  whi ch occur r ed dur i ng t he pr osecut i on of  t he case t o t he 

j ur y,  and whi ch may t her ef or e be quant i t at i vel y assessed i n t he 

cont ext  of  ot her  evi dence pr esent ed i n or der  t o det er mi ne 

whet her  i t s admi ssi on was har ml ess beyond a r easonabl e doubt . "   

Ful mi nant e,  499 U. S.  at  307- 08.   The Cour t  t her eupon changed t he 

r ul e on admi ssi on of  an i nvol unt ar y conf essi on——" a cl assi c 

' t r i al  er r or ' " ——because i t  deemed admi ssi on of  t hi s evi dence as 

" mar kedl y di f f er ent  f r om t he ot her  t wo const i t ut i onal  

v i ol at i ons"  r ef er r ed t o i n Chapman,  e. g. ,  t ot al  depr i vat i on of  

t he r i ght  t o counsel  and t r i al  bef or e " a j udge who was not  

i mpar t i al . "   I d.  at  309.   " These, "  t he cour t  st at ed,  " ar e 

st r uct ur al  def ect s i n t he const i t ut i on of  t he t r i al  mechani sm,  

whi ch def y anal ysi s by ' har ml ess- er r or '  st andar ds. "   I d.  

( emphasi s added) .   " The ent i r e conduct  of  t he t r i al  f r om 

begi nni ng t o end i s obvi ousl y af f ect ed by t he absence of  counsel  

f or  a cr i mi nal  def endant ,  j ust  as i t  i s  by t he pr esence on t he 

bench of  a j udge who i s not  i mpar t i al . "   I d.  at  309- 10.  

¶124 The Cour t  t hen not ed t hat  " ot her  cases [ s i nce Chapman]  

have added t o t he cat egor y of  const i t ut i onal  er r or s whi ch ar e 

not  subj ect  t o har ml ess er r or . "   I d.  at  310 ( c i t i ng Vasquez v.  

Hi l l er y,  474 U. S.  254 ( 1986)  ( t he unl awf ul  excl usi on of  member s 

of  t he def endant ' s r ace f r om a gr and j ur y) ;  Wal l er  v.  Geor gi a,  

467 U. S.  39 ( 1984)  ( t he " r i ght  t o publ i c t r i al " ) ;  and McKaskl e 

v.  Wi ggi ns,  465 U. S.  168 ( 1984)  ( t he r i ght  t o sel f -
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r epr esent at i on at  t r i al ) ) .   " Each of  t hese const i t ut i onal  

depr i vat i ons i s a s i mi l ar  st r uct ur al  def ect  af f ect i ng t he 

f r amewor k wi t hi n whi ch t he t r i al  pr oceeds,  r at her  t han si mpl y an 

er r or  i n t he t r i al  pr ocess i t sel f . "   I d.  ( emphasi s added) . 5 

¶125 I n Neder  v.  Uni t ed St at es,  527 U. S.  1 ( 1999) ,  t he 

Cour t  obser ved t hat  " we have f ound an er r or  t o be ' st r uct ur al , '  

and t hus subj ect  t o aut omat i c r ever sal ,  onl y i n a ' ver y l i mi t ed 

c l ass of  cases. ' "   I d.  at  8 ( quot i ng Johnson v.  Uni t ed St at es,  

520 U. S.  461,  468- 69 ( 1997) ) .  

¶126 The Cour t  has sai d t hat  st r uct ur al  er r or s " i nf ect  t he 

ent i r e t r i al  pr ocess, "  Br echt  v.  Abr ahamson,  507 U. S.  619,  630 

( 1993) ,  and " necessar i l y  r ender  a t r i al  f undament al l y unf ai r , "  

Rose v.  Cl ar k,  478 U. S.  570,  577 ( 1986) .   These er r or s depr i ve 

def endant s of  basi c pr ot ect i ons wi t hout  whi ch " a cr i mi nal  t r i al  

cannot  r el i abl y ser ve i t s f unct i on as a vehi c l e f or  

det er mi nat i on of  gui l t  or  i nnocence. "   I d.  at  577- 78.  

¶127 The Cour t  al so has sai d,  however ,  t hat  t he 

det er mi nat i on of  a st r uct ur al  er r or  may r est  " upon t he 

di f f i cul t y of  assessi ng t he ef f ect  of  t he er r or . "   Uni t ed St at es 

v.  Gonzal ez- Lopez,  548 U. S.  140,  149 n. 4 ( 2006) .   Wr i t i ng f or  a 

maj or i t y of  t he Cour t ,  Just i ce Scal i a sai d t hat  f undament al  

                                                 
5 Ot her  cases can be added t o t he l i s t  of  const i t ut i onal  

er r or s not  subj ect  t o har ml ess er r or  anal ysi s:  Uni t ed St at es v.  
Gonzal ez- Lopez,  548 U. S.  140,  150 ( 2006)  ( er r oneous deni al  of  
t he r i ght  t o counsel  of  choi ce) ;  Sul l i van v.  Loui s i ana,  508 U. S.  
275,  277- 82 ( 1993)  ( def i c i ent  r easonabl e doubt  i nst r uct i on) ;  
Gomez v.  Uni t ed St at es,  490 U. S.  858,  876 ( 1989)  ( voi r  di r e and 
j ur y sel ect i on bef or e a magi st r at e who l acks j ur i sdi ct i on) ;  and 
Pr i ce v.  Geor gi a,  398 U. S.  323,  331 ( 1970)  ( second pr osecut i on 
f or  t he same of f ense af t er  convi ct i on of  l esser - i ncl uded of f ense 
i s r ever sed) .  
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f ai r ness i s not  t he sol e cr i t er i on of  st r uct ur al  er r or .   I d.   He 

poi nt ed t o Wal l er  as an exampl e of  a case i n whi ch " di f f i cul t y 

of  assessment "  heavi l y i nf l uenced t he " st r uct ur al  er r or "  

cat egor i zat i on by t he Cour t .   I d.  

¶128 The Gonzal ez- Lopez deci s i on appear s t o s i gnal  a shi f t  

i n t he Cour t ' s  r at i onal e f or  s t r uct ur al  er r or ,  f r om an er r or  

t hat  i s  so c l ear  and f undament al  t hat  eval uat i on i s unnecessar y 

t o an er r or  f or  whi ch eval uat i on i s specul at i ve or  i mpossi bl e.   

¶129 I n any event ,  t he i ncl usi on of  Wal l er  i n t he l i s t  of  

cases exposi ng " st r uct ur al  er r or "  i s  pr obl emat i c.   I t  i s  t r ue 

t hat  " t he benef i t s of  t he publ i c t r i al  ar e f r equent l y 

i nt angi bl e,  di f f i cul t  t o pr ove,  or  a mat t er  of  chance. "   Wal l er ,  

467 U. S.  at  49 n. 9.   Hence,  v i ol at i on of  t he r i ght  sat i sf i es 

some of  t he r at i onal e f or  set t i ng asi de t he har ml ess er r or  

st andar d.  

¶130 However ,  Wal l er  i t sel f  st at ed t hat  " t he Cour t  has made 

cl ear  t hat  t he r i ght  t o an open t r i al  may gi ve way i n cer t ai n 

cases t o ot her  r i ght s or  i nt er est s,  such as t he def endant ' s 

r i ght  t o a f ai r  t r i al  or  t he gover nment ' s i nt er est  i n i nhi bi t i ng 

di scl osur e of  sensi t i ve i nf or mat i on. "   I d.  at  45.   I n ot her  

wor ds,  t her e ar e cer t ai n cases i n whi ch a cour t  i s  abl e t o 

j ust i f y c l osi ng a t r i al  t o t he publ i c.   Cf .  Wal t on v.  Br i l ey,  

361 F. 3d 431,  433 ( 7t h Ci r .  2004)  ( " [ W] hi l e cr i mi nal  t r i al s t hat  

ar e not  open t o t he publ i c ar e s t r ongl y di sf avor ed,  t hey ar e not  

f or bi dden. " ) .  

¶131 The i ndef i ni t e nat ur e of  t he publ i c t r i al  r i ght  i s  

f ur t her  compl i cat ed by t he br oad ar r ay of  s i t uat i ons i n whi ch a 
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cr i mi nal  t r i al  may be t empor ar i l y  c l osed,  or  c l osed t o some 

peopl e but  not  al l  peopl e.  

¶132 The di f f i cul t y i n assessi ng whet her  a def endant ' s 

publ i c t r i al  r i ght  has been vi ol at ed count er s t he di f f i cul t y i n 

assessi ng t he ef f ect  of  a v i ol at i on upon t he def endant .   Thi s i s  

sur el y one r eason why Wal l er  i ndi cat ed t hat  v i ol at i on of  t he 

r i ght  t o a publ i c t r i al  i s  not  subj ect  t o " aut omat i c r ever sal "  

i n t he same way as v i ol at i on of  cer t ai n ot her  r i ght s.   Wal l er ' s 

case was r emanded t o t he t r i al  cour t  f or  a suppr essi on hear i ng 

af t er  t he Cour t  det er mi ned t hat  a v i ol at i on had occur r ed.   

Wal l er ,  467 U. S.  at  49- 50.  

¶133 The Wal l er  Cour t  agr eed wi t h t he pr oposi t i on t hat  " t he 

def endant  shoul d not  be r equi r ed t o pr ove speci f i c  pr ej udi ce i n 

or der  t o obt ai n r el i ef  f or  a v i ol at i on of  t he publ i c- t r i al  

guar ant ee. "   I d.   However ,  i t  asser t ed t hat  t he r el i ef  " shoul d 

be appr opr i at e t o t he v i ol at i on. "   I d.  at  50.   The Cour t  di d not  

r ef er  t o " st r uct ur al  er r or "  i n t he opi ni on,  because t hat  t er m 

di d not  come al ong unt i l  l at er .   Al t hough i t  quot ed f r om a 

di ssent i ng opi ni on of  Just i ce Wi l l i am Br ennan,  Levi ne v.  Uni t ed 

St at es,  362 U. S.  610,  627 n. *  ( 1960)  ( Br ennan,  J. ,  di ssent i ng)  

( " [ T] he set t l ed r ul e of  t he f eder al  cour t s [ i s ]  t hat  a showi ng 

of  pr ej udi ce i s not  necessar y f or  r ever sal  of  a convi ct i on not  

had i n publ i c pr oceedi ngs. " ) ,  t he unani mous Wal l er  Cour t  di d not  

adopt  a r ul e of  " aut omat i c r ever sal "  of  convi ct i on f or  ever y 

v i ol at i on of  t he publ i c t r i al  r i ght .  

¶134 To sum up,  Wal l er  does not  f i t  wel l  i nt o t he 

st r uct ur al  er r or  cat egor y i f  " st r uct ur al  def ect s al ways l ead t o 
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aut omat i c r ever sal . "   Gonzal ez- Lopez,  548 U. S.  at  159 ( Al i t o,  

J. ,  di ssent i ng)  ( c i t i ng Ful mi nant e,  499 U. S.  at  306- 10) ;  cf .  

Sul l i van v.  Loui s i ana,  508 U. S.  275,  279 ( 1993)  ( " Some 

[ const i t ut i onal  er r or s]  wi l l  al ways i nval i dat e t he 

convi ct i on. " ) .  

¶135 Cat egor i z i ng t he vi ol at i on of  t he Si xt h Amendment  

r i ght  t o a publ i c t r i al  as st r uct ur al  er r or  does not  r el i eve a 

def endant  of  t he obl i gat i on t o ent er  a t i mel y obj ect i on t o a 

v i ol at i on of  t he r i ght  unl ess t he def endant  i s not  i n a posi t i on 

t o do so.  

¶136 Nor mal l y,  a def endant  asser t i ng v i ol at i on of  a 

const i t ut i onal  r i ght  must  obj ect  at  t he t i me of  t he v i ol at i on or  

f or f ei t  t he r i ght  t o r ai se t he i ssue l at er .   I n Uni t ed St at es v.  

Ol ano,  507 U. S.  725 ( 1993) ,  t he Cour t  decl ar ed t hat  " ' No 

pr ocedur al  pr i nci pl e i s mor e f ami l i ar  t o t hi s Cour t  t han t hat  a 

const i t ut i onal  r i ght  .  .  .  may be f or f ei t ed i n cr i mi nal  as wel l  

as c i v i l  cases by t he f ai l ur e t o make t i mel y asser t i on of  t he 

r i ght  bef or e a t r i bunal  havi ng j ur i sdi ct i on t o det er mi ne i t . ' "   

I d.  at  731 ( quot i ng Yakus v.  Uni t ed St at es,  321 U. S.  414,  444 

( 1944) ) .  

¶137 The cour t  of  appeal s r el i ed upon t hi s pr i nci pl e t o 

avoi d a f ul l - bl own anal ysi s of  Dhosi  Ndi na' s  const i t ut i onal  

r i ght  t o a publ i c t r i al ,  and i t  t ur ned i nst ead t o t he quest i on 

of  whet her  t he def endant  had been deni ed ef f ect i ve assi st ance of  

counsel .   Our  chal l enge i s t o det er mi ne whet her  t he cour t  of  

appeal s made t he cor r ect  cal l .  
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¶138 I t  must  be not ed t hat  def endant  Wal l er  obj ect ed t o 

c l osi ng t he suppr essi on hear i ng t hat  was hel d pr i or  t o hi s 

t r i al .   Wal l er ,  467 U. S.  at  40.   Thi s obj ect i on unquest i onabl y 

hel ped hi s case.   The Cour t  sai d:  " [ W] e hol d t hat  under  t he 

Si xt h Amendment  any cl osur e of  a suppr essi on hear i ng [ t o t he 

publ i c]  over  t he obj ect i ons of  t he accused must  meet  t he t est s 

set  out  i n Pr ess- Ent er pr i se [ Co.  v.  Super i or  Cour t  of  

Cal i f or ni a,  464 U. S.  501,  510 ( 1984) , ]  and i t s pr edecessor s. "   

I d.  at  47 ( emphasi s added) . 6  The Cour t  al so di st i ngui shed 

Wal l er ' s posi t i on f r om t hat  of  anot her  def endant ,  Col e,  st at i ng:  

Counsel  f or  pet i t i oner s Wal l er ,  Thompson,  Eul a Bur ke,  
and W. B.  Bur ke l odged an obj ect i on t o c l osi ng t he 
hear i ng.   Counsel  f or  pet i t i oner  Col e concur r ed i n t he 
pr osecut or ' s mot i on t o c l ose t he suppr essi on hear i ng.   
Respondent  ar gues t hat  Col e i s  [ now]  pr ecl uded f r om 
chal l engi ng t he cl osur e .  .  .  .   Col e' s c l ai ms i n t hi s 
Cour t  ar e i dent i cal  t o t hose of  t he ot her s.   Si nce t he 
cases must  be r emanded,  we r emand Col e' s case as wel l .   
The st at e cour t s may det er mi ne on r emand whet her  Col e 
i s pr ocedur al l y bar r ed f r om seeki ng r el i ef  as a mat t er  
of  st at e l aw.  

I d.  at  42 n. 2 ( c i t at i ons omi t t ed)  ( emphasi s added) .  

¶139 The " mat t er  of  s t at e l aw"  t o whi ch t he Cour t  r ef er r ed 

i s t he st at e l aw on f or f ei t ur e.    

                                                 
6 The pr esumpt i on of  openness may be over come onl y by 
an over r i di ng i nt er est  based on f i ndi ngs t hat  c l osur e 
i s essent i al  t o pr eser ve hi gher  val ues and i s  nar r owl y 
t ai l or ed t o ser ve t hat  i nt er est .   The i nt er est  i s  t o 
be ar t i cul at ed al ong wi t h f i ndi ngs speci f i c  enough 
t hat  a r evi ewi ng cour t  can det er mi ne whet her  t he 
c l osur e or der  was pr oper l y ent er ed.    

Pr ess- Ent er .  Co.  v.  Super i or  Cour t  of  Cal i f or ni a,  464 U. S.  501,  
510 ( 1984) .  
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¶140 No doubt  t her e ar e s i t uat i ons i n whi ch t he f or f ei t ur e 

r ul e does not  appl y because t he def endant  i s not  i n a posi t i on 

t o make a t i mel y obj ect i on.   For  i nst ance,  i n Wal t on,  t he 

pr osecut i on' s ent i r e case agai nst  Wal t on was hel d i n t he l at e 

eveni ng hour s af t er  t he cour t house had been cl osed and l ocked 

f or  t he ni ght .   Wal t on,  361 F. 3d at  432.   Wal t on di d not  obj ect ,  

but  he may not  have r eal i zed at  t he t i me t hat  t he cour t house had 

been l ocked.   I d.   Li kewi se,  i n St at e v.  Vanness,  2007 WI  App 

195,  304 Wi s.  2d 692,  738 N. W. 2d 154,  t he def endant  di d not  

obj ect  t o c l osi ng t he cour t house dur i ng hi s t r i al  because t he 

door s wer e l ocked bef or e he r eal i zed what  had happened.   I d. ,  

¶¶2- 3.   Vanness di d pr ompt l y move f or  a mi st r i al  when he l ear ned 

what  had happened.   I d. ,  ¶3.  

¶141 The l i ne of  cases i n whi ch a def endant  i s not  i n a 

posi t i on t o make an obj ect i on t o a c l osed or  par t i al l y  c l osed 

t r i al  does not  appl y her e.   To my mi nd,  i t  woul d be di f f i cul t  t o 

concoct  a c l ear er  exampl e of  f or f ei t ur e t han t hi s def endant ' s 

f ai l ur e t o r egi st er  a t i mel y obj ect i on t o t he cour t ' s  or der .   

The def endant  was f ul l y awar e of  t he c i r cumst ances:  he was 

f or ewar ned of  t he cour t ' s  concer ns on May 11;  he obser ved f i r st -

hand t he cour t ' s  deci s i on t o excl ude f ami l y member s on May 12;  

and he was pr esent  when t he cour t  r evi s i t ed t he i ssue on May 13.   

The onl y pl ausi bl e expl anat i on f or  t he def endant ' s s i l ence i s 

t he mani f est  r easonabl eness of  t he cour t ' s  or der  under  t he 

c i r cumst ances.    

¶142 I n most  of  t he Supr eme Cour t  cases i dent i f y i ng or  

di scussi ng st r uct ur al  er r or ,  t he def endant ,  l i ke Wal l er ,  t i mel y  
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asser t ed hi s r i ght s or  t i mel y l odged an obj ect i on.   See 

Gonzal ez- Lopez,  548 U. S.  at  140;  Neder ,  527 U. S.  at  6;  Br echt ,  

507 U. S.  at  625;  Ful mi nant e,  499 U. S.  at  283;  Vasquez,  474 U. S.  

at  256;  McKaskl e,  465 U. S.  at  168;  Gi deon,  372 U. S.  at  337;  

Payne,  356 U. S.  at  561.   I n some cases,  t he pr esence or  absence 

of  a t i mel y obj ect i on was not  di scussed.   See Sul l i van,  508 U. S.  

at  275;  Rose,  478 U. S.  at  570.   The Supr eme Cour t  has not  become 

i ndi f f er ent  t o t he i mpor t ance of  maki ng t i mel y obj ect i ons.  

I V 

¶143 Thi s case pr esent s t he chal l enge of  r econci l i ng t he 

pr ot ect i on of  an i mpor t ant  Si xt h Amendment  r i ght  wi t h t he 

necessi t y of  r equi r i ng t he key pl ayer s i n a cr i mi nal  pr oceedi ng 

t o conduct  t hemsel ves i n a manner  t hat  pr omot es and pr eser ves 

t he or der l y admi ni st r at i on of  j ust i ce.   Ti mel y obj ect i ons ar e 

v i t al  t o t he or der l y admi ni st r at i on of  j ust i ce.   A par t y ' s 

f ai l ur e t o make a t i mel y obj ect i on ought  t o ent ai l  a cost  t o t he 

par t y unl ess t he f ai l ur e i s j ust i f i ed by t he c i r cumst ances,  or  

t he j udi c i ar y i s  r equi r ed t o v i ndi cat e a hi gher  val ue.   I f  a 

def i c i ent  par t y i s r ewar ded f or  i t s l ack of  di l i gence,  i t  wi l l  

not  be di l i gent .  

¶144 Thi s def endant  was r equi r ed t o obj ect  t o t he exc l usi on 

of  f ami l y member s f r om t he cour t r oom at  t he t i me t hey wer e 

excl uded i nasmuch as he ( and hi s exper i enced counsel )  knew 

exact l y what  was happeni ng and why.   He was not  ent i t l ed t o 

r emai n s i l ent  i n t he f ace of  t he cour t ' s  or der  and t hen r ai se a 

const i t ut i onal  obj ect i on many mont hs af t er  he was convi ct ed and 

sent enced.  
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¶145 A def endant  who f ai l s t o obj ect  st i l l  may ar gue t hat  

hi s counsel  pr ov i ded i nef f ect i ve assi st ance.   A def endant  al so 

may i nvoke t he pl ai n er r or  doct r i ne t hat  was di scussed l ast  t er m 

i n St at e v.  Jor gensen,  2008 WI  60,  ¶23,  310 Wi s.  2d 138,  754 

N. W. 2d 77 ( " I f  t he def endant  shows t hat  hi s unobj ect ed t o er r or  

i s f undament al ,  obvi ous,  and subst ant i al ,  t he bur den t hen shi f t s  

t o t he St at e t o show t he er r or  was har ml ess. " ) .   Cf .   Johnson,  

520 U. S.  at  461;  Ol ano,  507 U. S.  at  725;  St at e v .  Mayo,  2007 WI  

78,  301 Wi s.  2d 642,  734 N. W. 2d 115.   Bot h opt i ons put  t he 

i ni t i al  bur den on t he def endant  so t hat  he i s not  r ewar ded f or  

f ai l i ng t o make a t i mel y obj ect i on.  

¶146 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶147 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER and Just i ce MI CHAEL J.  GABLEMAN j oi n t hi s 

concur r ence.  
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