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APPEAL f r om an or der  of  t he c i r cui t  cour t  f or  Wal wor t h 

Count y,  Rober t  J.  Kennedy,  Judge.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § 809. 61 ( 2005- 06) . 1 Andr ea L. O.  appeal s a c i r cui t  cour t  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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or der  t er mi nat i ng her  par ent al  r i ght s t o her  son Lyl e E. ,  Jr .  

( Juni or )  on t he gr ound t hat  he was i n cont i nui ng need of  

pr ot ect i on or  ser vi ces.  

¶2 The par t i es agr eed t o st i pul at e t o t he f i r s t  el ement  

of  t he gr ound,  t hat  i s ,  t hat  Juni or  had been adj udged a chi l d i n 

need of  pr ot ect i on or  ser vi ces ( CHI PS)  and pl aced out si de t he 

home f or  a cumul at i ve t ot al  per i od of  s i x mont hs or  l onger  

pur suant  t o one or  mor e cour t  or der s cont ai ni ng t he t er mi nat i on 

of  par ent al  r i ght s not i ce r equi r ed by l aw.  Andr ea mai nt ai ns such 

a st i pul at i on const i t ut es an i nval i d wi t hdr awal  of  her  demand 

f or  a j ur y t r i al  on t hat  el ement .  She ar gues t hat  i t  i s  i nval i d 

because t he ci r cui t  cour t  er r ed i n f ai l i ng t o engage her  i n a 

per sonal  col l oquy i n or der  t o det er mi ne t hat  t he wi t hdr awal  was 

knowi ng and vol unt ar y.    

¶3 We det er mi ne t hat  Andr ea r ecei ved a j ur y t r i al  on t he 

el ement  r egar dl ess of  t he st i pul at i on.  The st i pul at i on i n t hi s  

case does not  const i t ut e a wi t hdr awal  of  t he demand f or  a j ur y  

t r i al  on an el ement .  Despi t e t he f act  t hat  t he par t i es agr eed t o 

ent er  a st i pul at i on r egar di ng t he f i r st  el ement  of  t he gr ound 

f or  t er mi nat i on,  t he j ur y was pr esent ed wi t h ampl e evi dence of  

t he el ement ,  was i nst r uct ed on t he el ement ,  and answer ed a 

ver di ct  quest i on on t hat  el ement .   

¶4 We f ur t her  det er mi ne t hat  t her e woul d be no er r or  her e 

even i f  t he c i r cui t  cour t  r at her  t han t he j ur y had deci ded t he 

                                                                                                                                                             
The appeal  i s  f r om an or der  of  t he Ci r cui t  Cour t  f or  

Wal wor t h Count y,  Rober t  J.  Kennedy,  Judge.  
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f i r st  el ement .  Under  t he c i r cumst ances of  t hi s case,  t he c i r cui t  

cour t  was not  r equi r ed t o engage i n a per sonal  col l oquy i n or der  

t o ascer t ai n t hat  a wi t hdr awal  was knowi ng and vol unt ar y.   

Andr ea agr eed t o t he st i pul at i on i n open cour t .  The st i pul at i on 

addr essed a s i ngl e,  undi sput ed,  " paper "  el ement 2 wher e anot her  

el ement  was t he f ocus of  t he cont r over sy at  i ssue.  Addi t i onal l y,  

t her e was ampl e uncont r over t ed evi dence t o suppor t  t he 

st i pul at ed el ement .  Accor di ngl y,  we af f i r m t he or der  of  t he 

c i r cui t  cour t  t er mi nat i ng t he par ent al  r i ght s.   

I  

¶5 Juni or  i s t he chi l d of  Andr ea and Lyl e E.  ( " Lyl e" ) .   

When Juni or  was t wo,  t he Wal wor t h Count y Depar t ment  of  Heal t h 

and Human Ser vi ces ( " Count y" )  f i l ed a pet i t i on seeki ng t o 

t er mi nat e t he par ent al  r i ght s of  bot h Andr ea and Lyl e.  The 

gr ound f or  t er mi nat i on al l eged i n t he pet i t i on was t hat  Juni or  

was i n cont i nui ng need of  pr ot ect i on or  ser vi ces.   

¶6 Ther e ar e f our  el ement s t o t hi s gr ound f or  

t er mi nat i on.  Fi r st ,  t he chi l d must  have been pl aced out  of  t he 

home f or  a cumul at i ve t ot al  of  mor e t han si x mont hs pur suant  t o 

cour t  or der s cont ai ni ng t he t er mi nat i on of  par ent al  r i ght s 

not i ce.  Second,  t he Count y Depar t ment  of  Soci al  Ser vi ces must  

have made a r easonabl e ef f or t  t o pr ovi de ser vi ces or der ed by t he 

cour t .  Thi r d,  t he par ent  must  f ai l  t o meet  t he condi t i ons 

                                                 
2 We have used t he t er m " paper  gr ounds"  i n t he cont ext  of  a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng t o descr i be gr ounds 
f or  unf i t ness whi ch may be pr oven by of f i c i al  document ar y 
evi dence such as cour t  or der s or  j udgment s of  convi ct i on.  St even 
V.  v.  Kel l y H. ,  2004 WI  47,  ¶37,  271 Wi s.  2d 1,  678 N. W. 2d 856.  
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est abl i shed i n t he or der  f or  t he saf e r et ur n of  t he chi l d t o t he 

par ent ' s home.  Four t h,  t her e must  be a subst ant i al  l i kel i hood 

t hat  t he par ent  wi l l  not  meet  t he condi t i ons of  saf e r et ur n of  

t he chi l d wi t hi n t he 12- mont h per i od f ol l owi ng t he concl usi on of  

t he t er mi nat i on hear i ng. 3 

¶7 Andr ea and Lyl e deni ed t he al l egat i ons i n t he pet i t i on 

and t he mat t er  was set  f or  a j ur y t r i al .  The Count y submi t t ed 

r equest s f or  admi ssi ons pr i or  t o t r i al .  I t  r equest ed,  among 

ot her  t hi ngs,  t hat  Andr ea admi t  t hat  Juni or  " has been pl aced out  

of  hi s home f or  mor e t han 6 mont hs,  pur suant  t o one or  mor e 

cour t  or der s cont ai ni ng t he TPR war ni ngs. "  An answer  s i gned by 

Andr ea' s at t or ney r epl i ed t o t hat  r equest  wi t h an admi ssi on.   

¶8 On t he mor ni ng of  t he f i r st  day of  t r i al ,  t he Count y 

sought  a st i pul at i on t o t he f i r st  el ement  " j ust  t o possi bl y 

avoi d needi ng a c l er k t o t est i f y. "  The Count y ar t i cul at ed t he 

f i r st  el ement  as r equi r i ng t he Count y t o pr ove:   

t hat  t he chi l d has been adj udged i n need of  pr ot ect i on 
and ser vi ces and pl aced out s i de t he home f or  a 
cumul at i ve t ot al  per i od of  si x mont hs or  l onger  
pur suant  t o one or  mor e of  t he cour t  or der s cont ai ni ng 
t he t er mi nat i on of  par ent al  r i ght s not i ce r equi r ed by 
l aw.   

¶9 I n r esponse,  Andr ea' s at t or ney st at ed t hat  " we' r e 

wi l l i ng t o st i pul at e t hat  t he answer  t o quest i on number  one 

shoul d be ' yes. ' "  Andr ea' s at t or ney t hen asked her  whet her  she 

under st ood t he i ssue and whet her  she was wi l l i ng st i pul at e t hat  

                                                 
3 Wi s.  St at .  § 48. 415( 2) ;  Door  Count y Depar t ment  of  Heal t h & 

Fami l y Ser vi ces v.  Scot t  S. ,  230 Wi s.  2d 460,  464 n. 3,  602 
N. W. 2d 167 ( Ct .  App.  1999) ;  Wi s JI - Chi l dr en 324.  
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t he st at ement  was t r ue.  She r esponded af f i r mat i vel y.  The 

t r anscr i pt  of  her  at t or ney' s communi cat i on pr ovi des as f ol l ows:   

Andr ea,  do you under st and t hat  i ssue and ar e you 
wi l l i ng t o st i pul at e t hat  t hose t hi ngs ar e t r ue;  t hat  
[ Juni or ]  was adj udi cat ed i n need of  pr ot ect i on or  
ser vi ces,  t hat  he was pl aced out  of  your  home and out  
of  [ Lyl e' s]  home f or  a t ot al  cumul at i ve per i od of  s i x 
mont hs? The answer  was yes.  

Lyl e al so agr eed t o t he st i pul at i on t hr ough hi s at t or ney.  The 

par t i es pr epar ed a wr i t t en ver si on of  t he st i pul at i on,  whi ch was 

si gned by t he par t i es '  at t or neys.  

¶10 Dur i ng openi ng st at ement s,  t he Count y ' s at t or ney r ead 

t he f i r st  el ement  of  t he gr ound f or  t er mi nat i on and st at ed 

" [ t ] hat  one' s al r eady deci ded. "  Si mi l ar l y,  Andr ea' s at t or ney 

i ndi cat ed t hat  whet her  Juni or  had been adj udged i n need of  

pr ot ect i on or  ser vi ces and had been pl aced out  of  Andr ea' s home 

f or  a t ot al  cumul at i ve per i od of  s i x mont hs " i s  not  ser i ousl y i n 

di sput e. "  Rat her ,  he st at ed t hat  " most  of  our  f ocus"  i s on t he 

f our t h el ement ——whet her  t her e i s a subst ant i al  l i kel i hood t hat  

Andr ea wi l l  not  meet  t he condi t i ons f or  r et ur n wi t hi n a year .   

¶11 The soci al  wor ker  who handl ed Juni or ' s case t est i f i ed 

at  t r i al .  A copy of  a pr i or  cour t  or der  det er mi ni ng t hat  Juni or  

was a chi l d i n need of  pr ot ect i on or  ser vi ces and whi ch 

cont ai ned t he t er mi nat i on of  par ent al  r i ght s not i ce was mar ked 

and r ecei ved as an exhi bi t .  The soci al  wor ker  t est i f i ed t hat  

Juni or  had been out  of  Andr ea' s home pur suant  t o cour t  or der  f or  

a cumul at i ve t ot al  of  24 mont hs.  

¶12 Andr ea al so t est i f i ed.  Dur i ng her  t est i mony,  she 

admi t t ed t hat  t her e was a CHI PS or der  r egar di ng Juni or  t hat  had 
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been ent er ed about  t wo year s bef or e and t hat  she had not  

cont est ed t he or der .  No evi dence was i nt r oduced at  t r i al  t o 

cont r over t  t he st i pul at i on.  

¶13 Despi t e t he st i pul at i on,  t he c i r cui t  cour t  i nst r uct ed 

t he j ur y on al l  f our  el ement s of  t he gr ound f or  t er mi nat i on.  I t  

expl ai ned t hat  t he j ur y was t o consi der  t he evi dence f or  each 

gr ound separ at el y:  

You must  consi der  t he evi dence agai nst  each par ent  
separ at el y and consi der  t he evi dence as t o each gr ound 
separ at el y.  Each par ent  i s ent i t l ed t o separ at e 
consi der at i on.  Your  ver di ct  as t o each gr ound shoul d 
be based sol el y upon t he evi dence or  l ack of  evi dence 
as t o t hat  gr ound .  .  .  .  

¶14 The cour t  st at ed t hat  t he Count y had t o pr ove t hat  

Juni or  had been adj udged t o be i n need of  pr ot ect i on or  ser vi ces  

and pl aced out si de t he home f or  a cumul at i ve t ot al  per i od of  

gr eat er  t han si x  mont hs,  and st at ed t hat  t her e was no di sput e as  

t o t he quest i on based on t he par t i es '  st i pul at i on.   

[ Juni or ]  was adj udged t o be a chi l d i n need of  
pr ot ect i on or  ser vi ces and pl aced or  cont i nued i n 
pl acement  out si de t he home of  Andr ea [ L. O. ]  f or  a 
cumul at i ve t ot al  per i od of  6 mont hs or  l onger  pur suant  
t o one or  mor e cour t  or der s cont ai ni ng t he t er mi nat i on 
of  par ent al  r i ght s not i ce r equi r ed by l aw.  

Because t her e i s no di sput e i n t he evi dence t o t hi s 
quest i on,  I ' ve answer ed t hi s quest i on.  Now,  act ual l y,  
t he par t i es,  agai n,  have st i pul at ed t o t hi s quest i on.  
My answer  or —— For  t hat  mat t er ,  t he st i pul at i on has no 
bear i ng what soever  on what  your  answer  shoul d be t o 
t he ot her  quest i ons i n t he speci al  ver di ct  f or m.   

The cour t  asked whet her  t her e was " [ a] ny obj ect i on t o me r eadi ng 

i t  or  sayi ng i t  t hat  way?"  The par t i es di d not  obj ect .   



No.  2007AP8   

 

7 
 

¶15 Dur i ng cl osi ng ar gument s,  t he Count y t ol d t he j ur y 

t hat  quest i on one ( r egar di ng t he f i r st  el ement )  had al r eady been 

answer ed,  and t hat  i t  di d not  need t o wor r y about  t hat  quest i on.  

The j ur y was pr ovi ded wi t h a copy of  t he cour t  di sposi t i onal  

or der  adj udgi ng Juni or  t o be i n need of  pr ot ect i on or  ser vi ces 

whi ch cont ai ned t he t er mi nat i on of  par ent al  r i ght s not i ce 

r equi r ed by l aw.   

¶16 When t he j ur y  was pr esent ed wi t h a speci al  ver di ct  

f or m,  however ,  none of  t he quest i ons had been answer ed.  I nst ead,  

i t  was t he j ur y t hat  answer ed t he ver di ct  quest i on addr essi ng 

t he f i r st  el ement . 4 I t  r esponded " yes"  t o t he quest i on aski ng 

whet her  Juni or  had been adj udged i n need of  pr ot ect i on or  

ser vi ces and pl aced out si de t he home f or  a cumul at i ve t ot al  

per i od of  s i x mont hs or  l onger  pur suant  t o one or  mor e cour t  

or der s cont ai ni ng t he t er mi nat i on of  par ent al  r i ght s not i ce 

r equi r ed by l aw.  Af t er  a di sposi t i onal  hear i ng,  t he c i r cui t  

cour t  ent er ed an or der  t er mi nat i ng t he par ent al  r i ght s of  bot h 

Andr ea and Lyl e.   

¶17 Andr ea appeal ed.  The cour t  of  appeal s cer t i f i ed t he 

appeal  t o t hi s cour t .   

I I  

¶18 I n t hi s case we addr ess whet her  a st i pul at i on t o an 

el ement  of  t he gr ound f or  t er mi nat i on i n a t er mi nat i on of  

                                                 
4 At  or al  ar gument  t he par t i es agr eed t hat  i t  was t he j ur y 

t hat  answer ed quest i on one on t he speci al  ver di c t  f or m,  despi t e 
t he c i r cui t  cour t ' s  st at ement  t hat  " I ' ve answer ed t hi s quest i on.  
Now,  act ual l y,  t he par t i es,  agai n,  have st i pul at ed t o t hi s  
quest i on. "  
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par ent al  r i ght s  ( TPR)  case const i t ut es a wi t hdr awal  of  t he 

demand f or  a j ur y t r i al  on t hat  el ement .  We al so exami ne whet her  

a c i r cui t  cour t  er r ed i n f ai l i ng t o per sonal l y engage a par ent  

i n a col l oquy t o det er mi ne whet her  a wi t hdr awal  of  t he demand 

f or  j ur y t r i al  on an el ement  was knowi ng and vol unt ar y.  These 

ar e quest i ons of  l aw t hat  t hi s cour t  r evi ews i ndependent l y of  

t he deci s i on r ender ed by t he c i r cui t  cour t .  St even V.  v.  Kel l y 

H. ,  2004 WI  47,  ¶19,  271 Wi s.  2d 1,  678 N. W. 2d 856;  St at e v.  

Benoi t ,  229 Wi s.  2d 630,  600 N. W. 2d 193 ( Ct .  App.  1999) .  

¶19 I ni t i al l y  we addr ess t he ef f ect  of  t he st i pul at i on.  

Next  we exami ne Andr ea' s ar gument s t hat  t he c i r cui t  cour t  er r ed 

i n f ai l i ng t o per sonal l y engage her  i n a col l oquy t o det er mi ne 

t hat  t he wi t hdr awal  was knowi ng and vol unt ar y .  She bases her  

ar gument s on ( 1)  cases i nvol v i ng st at ut or y r i ght s t o a j ur y 

t r i al ;  ( 2)  cr i mi nal  cases i nvol v i ng st i pul at i ons;  and ( 3)  due 

pr ocess.   

I I I  

¶20 Under  chapt er  48 of  t he Wi sconsi n St at ut es,  a par ent  

i n a t er mi nat i on pr oceedi ng may demand a j ur y t r i al .  Wi s.  St at .  

§§ 48. 422( 4) ,  48. 31( 2) ,  48. 424( 2)  ( i nt r o. ) .  Ther e i s no di sput e 

t hat  Andr ea made such a demand i n t hi s case.   

¶21 Andr ea asser t s t hat  by ent er i ng i nt o a st i pul at i on 

r egar di ng t he f i r st  el ement  of  t he gr ound f or  t er mi nat i on,  she 

wi t hdr ew her  demand f or  a j ur y t r i al  on t hat  el ement .  She 

mai nt ai ns,  however ,  t hat  t he st i pul at i on her e const i t ut es an 

i nval i d wi t hdr awal  of  her  demand f or  a j ur y t r i al .  We exami ne 

f i r st  t he ef f ect  of  t he st i pul at i on.  Al t hough Andr ea ent er ed 
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i nt o a st i pul at i on on t he f i r st  el ement ,  t hat  el ement  was i n 

f act  deci ded by t he j ur y.  

¶22 The cour t  of  appeal s addr essed a s i mi l ar  s i t uat i on i n 

t he cr i mi nal  cont ext  i n Benoi t ,  229 Wi s.  2d 630.  The def endant  

i n t hat  case was char ged wi t h bei ng par t y t o a bur gl ar y,  one 

el ement  of  whi ch i s l ack of  consent  f r om t he per son i n l awf ul  

possessi on of  t he bui l di ng ent er ed.  I d.  at  634.  To avoi d havi ng 

t he bui l di ng owner s t est i f y,  t he def endant  st i pul at ed t o t he 

nonconsent  el ement .  I d.  The cour t  i nst r uct ed t he j ur y on t he 

nonconsent  el ement ,  and t hen i nf or med t he j ur y t hat  t he 

def endant  and t he di st r i ct  at t or ney had st i pul at ed t o cer t ai n 

f act s whi ch t he j ur y shoul d accept  as concl usi vel y pr oved,  

i ncl udi ng t hat  t he owner s of  t he bui l di ng di d not  gi ve consent  

t o ent r y.  I d.  at  635.  

¶23 Af t er  bei ng convi ct ed,  t he def endant  ar gued t hat  he 

shoul d have been pr ovi ded a col l oquy t o ensur e t hat  hi s wai ver  

of  a j ur y t r i al  on t he el ement  of  nonconsent  was knowi ng,  

vol unt ar y,  and i nt el l i gent .  The cour t  of  appeal s  det er mi ned t hat  

t he st i pul at i on di d not  const i t ut e a wai ver  of  hi s r i ght  t o a 

j ur y t r i al  on t he el ement  of  nonconsent .  I d.  at  638.  Rat her ,  t he 

el ement  had mer el y been conceded by Benoi t .  I d.  The cour t  

f ur t her  det er mi ned t hat  because t he j ur y had been i nst r uct ed on 

al l  of  t he el ement s of  t he cr i me,  t he def endant  r ecei ved a j ur y 

t r i al  on al l  of  t he el ement s,  r egar dl ess of  t he exi st ence of  t he 

st i pul at i on.  I d.  Thus,  t he cour t  concl uded t hat  t her e was no 

r equi r ement  t o make an expr ess per sonal  wai ver  i n or der  f or  t he 

st i pul at i on t o be val i d.  I d.   
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¶24 Thi s case i s s i mi l ar .  As i n Benoi t ,  t he par t i es agr eed 

t o st i pul at e t o a s i ngl e el ement .  I n each case,  despi t e t he 

st i pul at i on,  t he cour t  pr esent ed t he j ur y wi t h a quest i on on t he 

el ement ,  and i n each case t he cour t  i nst r uct ed t he j ur y t hat  t he 

par t i es had ent er ed t he st i pul at i on.  I n Benoi t ,  t he cour t  

i nst r uct ed t he j ur y t hat  t he st i pul at ed el ement  was concl usi vel y  

pr oved.  Si mi l ar l y,  i n t hi s case t he cour t  st at ed t hat  " I ' ve 

answer ed t hi s quest i on.  Now,  act ual l y,  t he par t i es,  agai n,  have 

st i pul at ed t o t hi s quest i on. "  I n bot h cases,  t he par t i es 

st i pul at ed t o avoi d havi ng t o cal l  a wi t ness t o t est i f y t o t he 

el ement .   

¶25 Mor eover ,  t he j ur y had suf f i c i ent  evi dence bef or e i t  

t o r ender  i t s deci s i on on t he f i r st  el ement .  I t  was gi ven t he 

CHI PS or der  showi ng t hat  Juni or  had been adj udged i n need of  

pr ot ect i on or  ser vi ces,  i ndi cat i ng t hat  he had been pl aced 

out si de Andr ea' s home f or  a cumul at i ve per i od of  s i x mont hs or  

l onger  pur suant  t o t he or der ,  and cont ai ni ng t he t er mi nat i on of  

par ent al  r i ght s  not i ce r equi r ed by l aw.  The r ecor d i ndi cat es 

t hat  Andr ea admi t t ed t o t he el ement .  Fur t her ,  t he soci al  wor ker  

and Andr ea t est i f i ed r egar di ng t he or der  dur i ng t r i al .  

¶26 As i n Benoi t ,  we det er mi ne t hat  t he j ur y deci ded t he 

el ement  t hat  was t he subj ect  of  t he st i pul at i on.  Because t he 

j ur y deci ded t he el ement ,  t hi s i s not  a case i n whi ch a 

st i pul at i on const i t ut es a wi t hdr awal  of  a demand f or  a j ur y 

t r i al .  
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I V 

¶27 We t ur n next  t o Andr ea' s ar gument  t hat  t he c i r cui t  

cour t  er r ed i n f ai l i ng t o per sonal l y engage her  i n a col l oquy t o 

det er mi ne t hat  a wi t hdr awal  of  her  demand f or  a j ur y t r i al  on an 

el ement  was knowi ng and vol unt ar y.  Her  i ni t i al  ar gument  r el i es 

on t he r at i onal e and hol di ng of  N. E.  v.  Wi sconsi n Dept .  of  

Heal t h & Soci al  Ser vs. ,  122 Wi s.  2d 198,  361 N. W. 2d 693 ( 1985) .  

That  case al so i s t he f ocus of  t he cer t i f i ed quest i on pr esent ed 

by t he cour t  of  appeal s.  The cer t i f i ed quest i on i s as f ol l ows:   

Does t he r at i onal e and hol di ng of  N. E.  v.  DHSS,  a 
j uveni l e case ar i s i ng out  of  Wi s.  St at .  ch.  48 ( 2003-
04) ,  gover n a t er mi nat i on of  par ent al  r i ght s ( TPR)  
case such t hat  a par ent  must  per sonal l y wi t hdr aw hi s 
or  her  pr i or  demand f or  a j ur y t r i al ? 

( I nt er nal  c i t at i on omi t t ed. )   

 ¶28 Her e,  we det er mi ne t hat  t he st i pul at i on does not  

const i t ut e a wi t hdr awal  of  t he demand f or  a j ur y t r i al .  Because 

t he f act s of  t he case do not  pr esent  t he cer t i f i ed quest i on,  we 

decl i ne t o addr ess t hi s br oad quest i on posed by t he cour t  of  

appeal s.  I n or der  t o pr ovi de gui dance t o cour t s and l i t i gant s,  

however ,  we do addr ess t he ef f ect  of  N. E. ,  al ong wi t h Andr ea' s 

ot her  ar gument s,  on t he mor e nar r ow ci r cumst ances pr esent ed i n 

t hi s case.  For  t he pur poses of  t hi s sect i on,  we pr esume t hat  t he 

st i pul at i on const i t ut ed a wi t hdr awal  of  t he demand f or  a j ur y 

t r i al  on an el ement .  

¶29 The r i ght  t o a j ur y t r i al  i n a t er mi nat i on case i s 

st at ut or y,  not  const i t ut i onal .  St even V. ,  271 Wi s.  2d 1,  ¶4.  

Under  Wi s.  St at .  § 48. 422( 4) ,  i f  a par ent  i n a t er mi nat i on 
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pr oceedi ng r equest s a j ur y t r i al  pr i or  t o t he end of  t he i ni t i al  

hear i ng,  t hat  r equest  " shal l  be gr ant ed. "  I n a f act - f i ndi ng 

hear i ng i n a t er mi nat i on pr oceedi ng,  t he par ent  may exer ci se t he 

" r i ght  t o a j ur y t r i al  by demandi ng a j ur y t r i al  at  any t i me 

bef or e or  dur i ng t he pl ea hear i ng. "  Wi s.  St at .  § 48. 31( 2) ;  see 

§ 48. 424( 2)  ( i nt r o. )  ( pr ovi di ng § 48. 31 j ur y t r i al  r i ght  f or  

t er mi nat i on pr oceedi ngs) .  

¶30 Chapt er  48 does not  pr ovi de a pr ocedur e f or  

wi t hdr awi ng a demand f or  a j ur y t r i al  or  st i pul at i ng t o an 

el ement  of  t he gr ound f or  t er mi nat i on i n a TPR case,  and t hi s 

cour t  has not  addr essed t he pr ocedur es f or  wai v i ng t he r i ght  t o 

a j ur y t r i al  by st i pul at i on i n a t er mi nat i on pr oceedi ng.  Andr ea 

mai nt ai ns,  however ,  t hat  ot her  cases concer ni ng st at ut or y r i ght s 

t o a j ur y t r i al  do pr ovi de such a pr ocedur e.  She ar gues t hat  

under  N. E.  and S. B.  v.  Raci ne Count y,  138 Wi s.  2d 409,  406 

N. W. 2d 408 ( 1987) ,  a val i d wi t hdr awal  of  a demand f or  a j ur y 

t r i al  r equi r es t hat  t he cour t  addr ess t he par t y per sonal l y i n a 

col l oquy t o det er mi ne t hat  t he wi t hdr awal  i s knowi ng and 

vol unt ar y.  Thus,  she cont ends t hat  t he st i pul at i on i n t hi s case 

i s an i nval i d wi t hdr awal  of  t he demand f or  a j ur y t r i al  on an 

el ement .   

¶31 I n N. E. ,  a j uveni l e demanded a j ur y t r i al  i n a hear i ng 

t o det er mi ne hi s  del i nquency,  pur suant  t o Wi s.  St at .  §§ 48. 30( 2)  

and 48. 31( 1) ( 1983- 84) . 5 122 Wi s.  2d at  200.  Lat er ,  N. E. ' s counsel  
                                                 

5 The st at ut es wer e subsequent l y amended such t hat  j uveni l es 
ar e not  ent i t l ed t o demand a j ur y t r i al  i n a del i nquency 
hear i ng.  See Wi s.  St at .  § 938. 31( 2) ;  St at e v.  Hezzi e R. ,  219 
Wi s.  2d 848,  858,  580 N. W. 2d 660 ( 1998) .  
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appear ed wi t hout  N. E.  t o wi t hdr aw t he j ur y demand and set  t he 

case f or  t r i al  t o t he cour t .  I d.  at  201.   

¶32 We det er mi ned t hat  once t he j uveni l e has demanded t he 

r i ght  t o a j ur y t r i al ,  t hat  r i ght  must  be wi t hdr awn per sonal l y,  

knowi ngl y,  and vol unt ar i l y .   

[ W] e hol d,  i n t he i nt er est  of  j udi c i al  admi ni st r at i on,  
t hat  once a j uveni l e i nvokes hi s or  her  st at ut or y 
r i ght  t o a j ur y t r i al ,  t hi s r i ght  must  be wi t hdr awn 
per sonal l y by t he j uveni l e,  ei t her  i n wr i t i ng or  on 
t he r ecor d i n open cour t .  The cour t  must  t hen 
det er mi ne t hat  t he j uveni l e' s wi t hdr awal  was knowi ng 
and vol unt ar y.   

I d.  at  201- 02.   

¶33 I n S. B.  we addr essed wi t hdr awal  of  a demand f or  a j ur y 

t r i al  i n a chapt er  51 i nvol unt ar y c i v i l  commi t ment  case.  Af t er  

S. B.  demanded a j ur y t r i al  pur suant  t o Wi s.  St at .  § 51. 20( 11( a) ,  

her  at t or ney wi t hdr ew t he demand wi t hout  S. B. ' s knowl edge or  

consent .  S. B. ,  138 Wi s.  2d at  411.  As i n t he pr esent  case,  t he 

st at ut e was si l ent  as t o t he r equi r ement s f or  wi t hdr awi ng a 

demand f or  a j ur y t r i al .  However ,  we det er mi ned t hat  because t he 

st at ut e r equi r ed t he i ndi v i dual  be i nvol ved wi t h t he deci s i on t o 

demand a j ur y t r i al ,  i t  al so r equi r ed t hat  t he i ndi v i dual  be 

i nvol ved wi t h t he deci s i on t o wi t hdr aw t he demand.   

[ I ] t  seems obvi ous t hat  t he demand f or  a j ur y t r i al  
and t he wi t hdr awal  of  t hat  demand ar e r eal l y one and 
t he same deci s i on,  namel y,  whet her  t o have a j ur y hear  
t he case.  When t he st at ut e r equi r es t he i ndi v i dual  t o 
be per sonal l y i nvol ved i n maki ng a demand f or  a j ur y,  
i t  f ol l ows t hat  t he i ndi v i dual  must  be per sonal l y 
i nvol ved i n wi t hdr awi ng a demand.  

I d.  at  414.  
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¶34 Al t hough N. E.  and S. B.  concer n wi t hdr awal  of  t he 

demand f or  a j ur y t r i al ,  t hey ar e di st i ngui shabl e f r om t he f act s 

pr esent ed her e.  I n each of  t hose cases,  a par t y ' s at t or ney 

wi t hdr ew a pr i or  demand f or  a j ur y t r i al  whi l e t he def endant  was 

not  pr esent .  I n N. E. ,  t he at t or ney di d not  consul t  wi t h t he 

j uveni l e bef or e wi t hdr awi ng t he demand,  and i n S. B. ,  t he 

at t or ney wi t hdr ew t he demand wi t hout  S. B. ' s knowl edge or  

consent .  Her e,  however ,  t he st i pul at i on bet ween t he par t i es t ook 

pl ace i n Andr ea' s pr esence.  Mor eover ,  Andr ea' s at t or ney asked 

her  i n open cour t  whet her  she under st ood t he i ssue and whet her  

she was wi l l i ng t o st i pul at e t hat  Juni or  was adj udged i n need of  

pr ot ect i on or  ser vi ces and t hat  he had been pl aced out  of  her  

home f or  s i x mont hs or  mor e.  Andr ea answer ed yes.   

¶35 A second i mpor t ant  di f f er ence bet ween t he pr esent  case 

and N. E.  and S. B.  i s t hat  t hi s case does not  i nvol ve a compl et e 

wi t hdr awal  of  t he demand f or  a j ur y t r i al .  The par t i es agr eed t o 

st i pul at e t o one el ement  of  t he gr ound f or  t er mi nat i on,  but  t he 

demand f or  a j ur y t r i al  on t he ot her  t hr ee el ement s was 

unaf f ect ed.  I mpor t ant l y,  Andr ea' s f ocus i n t he case was not  on 

t he f i r st  el ement .  Her  at t or ney admi t t ed t hat  t he f i r st  el ement  

was " not  ser i ousl y i n di sput e. "  Rat her ,  he expl ai ned t hat  t he 

f ocus was on t he f our t h el ement ,  t hat  i s ,  whet her  t her e was a 

subst ant i al  l i kel i hood t hat  Andr ea woul d not  meet  t he condi t i ons 

f or  r et ur n wi t hi n a year .  I n cont r ast ,  N. E.  and S. B.  i nvol ved 

t he wi t hdr awal  of  t he demand f or  a j ur y t r i al  on al l  el ement s,  

r at her  t han a st i pul at i on r egar di ng a s i ngl e el ement  t hat  was 

not  i n di sput e.  
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¶36 Door  Count y DHFS v.  Scot t  S. ,  230 Wi s.  2d 460,  602 

N. W. 2d 167 ( Ct .  App.  1999) ,  pr ovi des f ur t her  gui dance on t hi s 

poi nt .  As i n t he pr esent  case,  t he c i r cui t  cour t  t er mi nat ed 

Scot t ' s  par ent al  r i ght s on t he gr ound t hat  hi s daught er  was i n 

cont i nui ng need of  pr ot ect i on or  ser vi ces pur suant  t o 

§ 48. 415( 2) .  The ci r cui t  cour t  di r ect ed t he ver di ct  on t he 

quest i on of  whet her  t he chi l d had been adj udged t o be i n need of  

pr ot ect i on or  ser vi ces and pl aced out si de t he home pur suant  t o 

one or  mor e cour t  or der s.  I d.  at  464.  The cour t  of  appeal s 

det er mi ned t hat  t he c i r cui t  cour t  had not  er r ed i n di r ect i ng t he 

ver di ct .  I t  r easoned t hat  t he ver di ct  was di r ect ed " as t o onl y 

one undi sput ed el ement "  and t hat  because Scot t  had ampl e 

oppor t uni t y t o i nt r oduce evi dence,  t he di r ect ed ver di ct  was 

appr opr i at e.  I d.  at  467.  

¶37 The pr esent  case does not  i nvol ve a di r ect ed ver di ct  

on t he f i r st  el ement .  However ,  t he r easoni ng f r om Scot t  S.  

appl i es.  Andr ea has not  di sput ed t he f i r st  el ement  and no 

evi dence has been i nt r oduced cont r over t i ng t hat  el ement .  Rat her ,  

t her e was suf f i c i ent  evi dence i nt r oduced suppor t i ng t he f i r st  

el ement .  The r ecor d i ndi cat es t hat  Andr ea r esponded 

af f i r mat i vel y t o a r equest  f or  admi ssi on t hat  Juni or  had been 

" pl aced out  of  hi s home f or  mor e t han 6 mont hs,  pur suant  t o one 

or  mor e cour t  or der s cont ai ni ng t he TPR war ni ngs. "  The soci al  

wor ker  i n t he case t est i f i ed t hat  Juni or  had been out  of  

Andr ea' s home pur suant  t o CHI PS or der s f or  a cumul at i ve t ot al  of  

24 mont hs.  Andr ea t est i f i ed t hat  t her e was a CHI PS or der  ent er ed 

r egar di ng Juni or  about  t wo year s pr i or .  The or der  was admi t t ed 
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as an exhi bi t  and gi ven t o t he j ur y t o consi der  i n i t s 

del i ber at i ons.  

¶38 Fur t her ,  t he el ement  t o whi ch t he par t i es st i pul at ed 

was an uncont est ed el ement ,  based on an of f i c i al  document  whi ch 

coul d have been pr oven by t he t est i mony of  a c l er k of  cour t .  

I ndeed,  t he r eason t he par t i es ent er ed t he st i pul at i on was t o 

avoi d havi ng t he cl er k of  cour t  t est i f y.  I n t hi s r espect ,  t he 

case i s s i mi l ar  t o t hi s cour t ' s  deci s i on i n St even V. ,  271 

Wi s.  2d 1.  

¶39 I n St even V. ,  t he c i r cui t  cour t  gr ant ed a guar di an ad 

l i t em' s mot i on f or  summar y j udgment  i n t he unf i t ness phase of  a 

t er mi nat i on of  par ent al  r i ght s case based on t he undi sput ed f act  

t hat  Kel l y H.  had been deni ed pl acement  and vi s i t at i on by a 

cour t  or der  t hat  had been i n pl ace,  unmodi f i ed,  f or  mor e t han 

t wo year s.  I d. ,  ¶2.  We det er mi ned t hat  par t i al  summar y j udgment  

was appr opr i at e,  and di d not  v i ol at e t he par ent ' s st at ut or y 

r i ght  t o a j ur y t r i al .   

¶40 The basi s f or  our  det er mi nat i on was t hat  some 

st at ut or y gr ounds f or  unf i t ness ar e " paper  gr ounds, "  whi ch i s t o 

say t hey ar e expr essl y pr ovabl e by of f i ci al  document ar y 

evi dence,  such as cour t  or der s or  j udgment s of  convi ct i on.  I d. ,  

¶37.  We expl ai ned t hat  t he r i sk of  er r or  i n appl y i ng par t i al  

summar y j udgment  on such gr ounds i s ext r emel y l ow when t he 

gr ounds ar e uncont est ed.  I d. ,  ¶42.   

¶41 Thi s case does not  i nvol ve par t i al  summar y j udgment  on 

a paper  gr ound.  Nonet hel ess,  t he r easoni ng of  St even V.  i s 

appl i cabl e.   The el ement  of  t he gr ound t o whi ch t he par t i es 
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st i pul at ed i s a paper  el ement .  I t  i s  expr essl y pr ovabl e by t he 

of f i c i al  document ar y evi dence of  a copy of  t he cour t  

di sposi t i onal  or der  adj udgi ng Juni or  t o be i n need of  pr ot ect i on 

or  ser vi ces.  Mor eover ,  t he el ement  i s uncont est ed.  Thus,  s i mi l ar  

t o St even V. ,  t he r i sk of  er r or  i n st i pul at i ng t o t he el ement  i n 

t hi s case i s ext r emel y l ow.  I d. 6 

¶42 I n addi t i on t o her  ar gument  based on N. E.  and S. B. ,  

Andr ea ar gues t hat  cr i mi nal  cases i nvol v i ng st i pul at i ons suppor t  

t he concl usi on t hat  a c i r cui t  cour t  must  per sonal l y engage a 

par ent  i n a col l oquy t o ensur e t hat  a st i pul at i on t o an el ement  

of  t he gr ound f or  t er mi nat i on i s knowi ng and vol unt ar y.  Her  

ar gument  i s based on t he cour t  of  appeal s deci s i ons i n St at e v.  

Vi l l ar eal ,  153 Wi s.  2d 323,  450 N. W. 2d 519 ( Ct .  App.  1989) ,  and 

St at e v.  Hauk,  2002 WI  App 226,  ¶4,  257 Wi s.  2d 579,  652 N. W. 2d 

393.  

¶43 The def endant  i n St at e v.  Vi l l ar eal  was char ged wi t h 

f i r st - degr ee mur der  by use of  a danger ous weapon.  153 Wi s.  2d at  

                                                 
6 The concur r ence mai nt ai ns t hat  we ar e " ext endi ng t he 

[ St even V. ]  deci s i on by gi v i ng c i r cui t  j udges t he aut hor i t y t o 
deci de ' paper '  el ement s i n cases t hat  do go t o a j ur y,  
i r r espect i ve of  whet her  t her e i s a st i pul at i on by or  on behal f  
of  t he par ent . "  Concur r ence,  ¶64 ( emphasi s i n or i gi nal ) .  As we 
make cl ear  i n t he t ext ,  t he i ssue i n t he case i s whet her  t he 
c i r cui t  cour t  i s  r equi r ed t o engage i n a per sonal  col l oquy t o 
ascer t ai n whet her  a st i pul at i on wi t hdr awi ng t he demand f or  j ur y 
t r i al  i s  knowi ng and vol unt ar y——not  whet her  a c i r cui t  cour t  may 
deci de i ssues even wher e t her e i s no st i pul at i on.  The 
st i pul at i on,  and t he f act  t hat  i t  occur r ed i n open cour t ,  ar e 
i mpor t ant  t o our  hol di ng.  The concur r ence' s c l ai m t hat  t he case 
al l ows ci r cui t  cour t s t o deci de paper  el ement s t hat  go t o a j ur y  
i ndependent  of  a st i pul at i on i s t hus i ncor r ect .  
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325.  At  t he j ur y i nst r uct i on conf er ence,  her  at t or ney agr eed 

t hat  t her e was no di sput e t hat  t he def endant  had used a 

danger ous weapon and st i pul at ed t hat  t he quest i on r egar di ng t he 

danger ous weapon el ement  woul d not  be submi t t ed t o t he j ur y.  I d.  

The cour t  of  appeal s det er mi ned t hat  use of  a danger ous weapon 

was an el ement  of  t he char ged of f ense,  t hat  t he def endant  had 

t he const i t ut i onal  r i ght  t o have t he j ur y deci de each el ement ,  

and t hat  wai ver  of  t hat  r i ght  by st i pul at i on must  be per sonal ,  

knowi ng,  and vol unt ar y.  I d.  at  326.   

¶44 The def endant  i n Hauk sol i c i t ed mur der  whi l e f r ee on 

bond.  257 Wi s.  2d 579,  ¶4.  The St at e char ged her  wi t h bai l  

j umpi ng on t he gr ound t hat  she i nt ent i onal l y di d not  compl y wi t h 

t he r equi r ement  of  her  bond not  t o commi t  cr i mes or  engage i n 

cr i mi nal  act i v i t y.  I d. ,  ¶7.  Hauk' s at t or ney agr eed t o st i pul at e 

t o some of  t he el ement s of  bai l  j umpi ng.  I d. ,  ¶8.  The ci r cui t  

cour t  asked Hauk i f  she under st ood t he st i pul at i on,  t o whi ch she 

r esponded " [ y] es,  your  honor . "  I d. ,  ¶35.  As a r esul t  of  t he 

st i pul at i on,  t he j ur y di d not  deci de whet her  Hauk had been 

char ged pr evi ousl y wi t h a f el ony or  mi sdemeanor ,  whet her  she had 

been r el eased f r om cust ody on bond,  or  whet her  she had 

i nt ent i onal l y f ai l ed t o compl y wi t h t er ms of  t he bond.  I d. ,  ¶31.  

Rat her ,  t he j ur y det er mi ned onl y t hat  Hauk had commi t t ed t he 

cr i me of  sol i c i t at i on.  I d.  

¶45 Ci t i ng Vi l l ar eal ,  t he cour t  of  appeal s det er mi ned t hat  

t he r i ght  t o a j ur y t r i al  i n a cr i mi nal  case " i ncl udes t he r i ght  

t o have a j ur y det er mi ne each el ement  of  t he cr i me. "  I d. ,  ¶32 

( emphasi s i n or i gi nal ) .  Because t he j ur y di d not  det er mi ne t hr ee 
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el ement s of  t he cr i me of  bai l  j umpi ng,  and because Hauk' s 

st at ement  t o t he cour t  di d not  i ndi cat e her  wi l l i ngness t o wai ve 

a j ur y t r i al  on t hose el ement s,  t he cour t  of  appeal s det er mi ned 

t hat  she di d not  wai ve her  r i ght  t o a j ur y t r i al .  I d. ,  ¶36.  

¶46 We ar e not  per suaded t hat  Vi l l ar eal  and Hauk suppor t  

t he concl usi on t hat  t he c i r cui t  cour t  er r ed i n f ai l i ng t o 

per sonal l y engage Andr ea i n a col l oquy t o det er mi ne whet her  t he 

wi t hdr awal  was knowi ng and vol unt ar y.  Bot h ar e di st i ngui shed 

f r om t he f act s pr esent ed her e.  To begi n,  t he st i pul at i on i n t he 

pr esent  case concer ned a paper  el ement .  Thi s cont r ast s wi t h 

Vi l l ar eal  and Hauk,  wher e t he s t i pul at i ons concer ned whet her  a 

weapon was danger ous and whet her  cr i mi nal  conduct  was 

i nt ent i onal .  Fur t her ,  as di scussed above,  t her e was ampl e 

evi dence concer ni ng t he el ement  i nt r oduced i n t he pr esent  case.  

Ther e i s no i ndi cat i on i n Vi l l ar eal  and Hauk t hat  t her e was 

evi dence i nt r oduced r egar di ng t he st i pul at ed el ement s.  

¶47 We al so not e t hat  TPR pr oceedi ngs ar e c i v i l  i n nat ur e,  

not  cr i mi nal .  M. W.  v.  Monr oe Count y Dep' t  of  Human Ser vs. ,  116 

Wi s.  2d 432,  442,  342 N. W. 2d 410 ( 1984) .  Thus,  t he r i ght  t o a 

j ur y t r i al  i n a TPR case i s st at ut or y r at her  t han 

const i t ut i onal .  St even V. ,  271 Wi s.  2d 1,  ¶4.  I n St even V.  we 

st at ed t hat  t he st at ut or y r i ght  t o a j ur y t r i al  i s  not  t he 

equi val ent  of  t he r i ght  t o a j ur y t r i al  i n cr i mi nal  cases.  I d. ,  

¶39 n.  5.  

¶48 Fi nal l y,  even i n cr i mi nal  cases,  r emovi ng an el ement  

f r om t he j ur y ' s consi der at i on may be subj ect  t o har ml ess er r or  

anal ysi s.  I n St at e v.  Har vey,  f or  exampl e,  t he def endant  was 
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char ged wi t h t he cr i me of  possessi on of  cocai ne wi t h i nt ent  t o 

del i ver  wi t h a penal t y enhancer  f or  commi t t i ng t he cr i me wi t hi n 

1000 f eet  of  a c i t y par k.  2002 WI  93,  ¶2,  254 Wi s.  2d 442,  647 

N. W. 2d 189.  The ci r cui t  cour t  t ook j udi c i al  not i ce t hat  t he par k 

was a c i t y par k,  an el ement  of  t he enhancer ,  and i nst r uct ed t he 

j ur y t o accept  t hat  f act  as t r ue.  I d. ,  ¶3.   

¶49 Because t he def endant  had t he r i ght  t o have each 

el ement  deci ded by a j ur y,  we det er mi ned t hat  t he i nst r uct i on 

was const i t ut i onal  er r or .  I d. ,  ¶29.  Fol l owi ng t he U. S.  Supr eme 

Cour t ' s  deci s i on i n Neder  v.  Uni t ed St at es,  527 U. S.  1 ( 1999) ,  

we concl uded t hat  t he er r or  was subj ect  t o t he har ml ess er r or  

r ul e.  I d. ,  ¶45.  Appl y i ng t he r ul e,  we r easoned t hat  t he er r or  

was har ml ess on t he gr ound t hat  t he el ement  of  t he enhancer  was 

" undi sput ed and i ndi sput abl e. "  I d. ,  ¶48.  

¶50 Thus,  even i n cr i mi nal  cases,  r emovi ng an el ement  f r om 

j ur y consi der at i on wi l l  not  al one r equi r e a new t r i al  wher e t he 

el ement  i s undi sput ed and i ndi sput abl e,  as i s t he case her e.  We 

ar e t her ef or e not  per suaded t hat  cr i mi nal  cases such as 

Vi l l ar eal  and Hauk suppor t  Andr ea' s cont ent i on t hat  t he c i r cui t  

cour t ' s  f ai l ur e t o per sonal l y engage her  i n a col l oquy t o ensur e 

t hat  her  wi t hdr awal  was knowi ng and vol unt ar y  i s an er r or  

war r ant i ng a new TPR pr oceedi ng.   

¶51 We do not  deci de,  however ,  t he ef f ect  of  Vi l l ar eal  and 

Hauk beyond t he f act s pr esent ed her e.  Thus,  we do not  addr ess 

how cour t s shoul d use cr i mi nal  cases i nvol v i ng st i pul at i ons t o 

shape deci s i ons concer ni ng st i pul at i ons i n TPR pr oceedi ngs.   
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¶52 Li kewi se,  we do not  addr ess how f ut ur e cases wi t h 

di f f er ent  f act s wi l l  deal  wi t h t he br oader  due pr ocess ar gument s 

t hat  Andr ea advances.  She ar gues t hat  due pr ocess r equi r es t hat  

a c i r cui t  cour t  per sonal l y engage a par ent  i n a col l oquy t o 

det er mi ne whet her  a st i pul at i on t o an el ement  of  t he gr ound f or  

t er mi nat i on i s knowi ng and vol unt ar y.  Her  ar gument  i s not  f ul l y  

devel oped,  but  i t  seems t o be t hat  once a j ur y t r i al  has been 

demanded,  i t  i s  f undament al l y unf ai r  t o r emove an el ement  f r om 

j ur y consi der at i on by st i pul at i on absent  such a col l oquy and 

t her ef or e cont r ar y t o due pr ocess.  

¶53 I n St even V.  we det er mi ned t hat  a j ur y t r i al  i n TPR 

cases i s not  r equi r ed by due pr ocess and t hat  summar y j udgment  

i n TPR cases i s compat i bl e wi t h due pr ocess.  271 Wi s.  2d 1,  ¶44.  

As not ed,  t hat  case i nvol ved a par t i al  summar y j udgment  i n whi ch 

a par ent  di d not  r ecei ve a j ur y det er mi nat i on on t he gr ound f or  

t er mi nat i on i n a TPR case.  Thi s case,  however ,  i s  unl i ke St even 

V.  i n t hat  t he j ur y act ual l y made a det er mi nat i on on each 

el ement  of  t he gr ound f or  t er mi nat i on i n t hi s case.  I n ot her  

wor ds,  Andr ea r ecei ved t he pr ocess due i n a TPR case.   

¶54 Thus,  nei t her  cases i nvol v i ng st at ut or y r i ght s t o a 

j ur y t r i al ,  cr i mi nal  cases i nvol v i ng st i pul at i ons,  nor  due 

pr ocess suppor t  Andr ea' s ar gument  t hat  t he c i r cui t  cour t  er r ed 

i n f ai l i ng t o per sonal l y engage her  i n a col l oquy t o det er mi ne 

t hat  t he wi t hdr awal  was knowi ng and vol unt ar y.  Rat her ,  we 

det er mi ne t hat  t he c i r cui t  cour t  di d not  er r  i n f ai l i ng t o 

engage i n a per sonal  col l oquy.  Andr ea agr eed t o t he st i pul at i on 

i n open cour t .  I t  was t o a s i ngl e,  undi sput ed,  paper  el ement  
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wher e anot her  el ement  was t he f ocus of  t he cont r over sy at  i ssue,  

and t her e was ampl e uncont r over t ed evi dence t o suppor t  t he 

st i pul at ed el ement .   

¶55 Nonet hel ess,  whi l e we do not  r equi r e i t ,  we ur ge t hat  

c i r cui t  cour t s i n TPR pr oceedi ngs consi der  per sonal l y engagi ng 

t he par ent  i n a col l oquy expl ai ni ng t hat  a st i pul at i on t o an 

el ement  wi t hdr aws t hat  el ement  f r om t he j ur y ' s consi der at i on and 

det er mi ni ng t hat  t he wi t hdr awal  of  t hat  el ement  f r om t he j ur y i s 

knowi ng and vol unt ar y.  Al t hough no per sonal  col l oquy i s r equi r ed 

her e because Andr ea r ecei ved a j ur y t r i al ,  we have not  addr essed 

whet her  i t  woul d be r equi r ed i n ot her  cont ext s.   

¶56 Ter mi nat i on of  par ent al  r i ght s pr oceedi ngs ar e " among 

t he most  sever e f or ms of  st at e act i on"  t hat  i nvol ve t he 

" ' awesome aut hor i t y of  t he St at e t o dest r oy per manent l y al l  

l egal  r ecogni t i on. ' "   Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  

¶20,  246 Wi s.  2d 1,  629 N. W. 2d 768 ( quot i ng M. L. B.  v.  S. L. J. ,  

519 U. S.  102,  127- 28 ( 1996) .  We have pr evi ousl y det er mi ned t hat  

such pr oceedi ngs may " r equi r e hei ght ened l egal  saf eguar ds 

agai nst  er r oneous deci s i ons. "  Onei da Count y Dep' t  of  Soc.  Ser vs.  

v.  Ni col e W. ,  2007 WI  30,  ¶32,  299 Wi s.  2d 637,  728 N. W. 2d 652  

( quot i ng Evel yn C. R. ,  246 Wi s.  2d 1,  ¶21) ) .   

V 

¶57 I n sum,  we det er mi ne t hat  Andr ea r ecei ved a j ur y t r i al  

on t he el ement  r egar dl ess of  t he st i pul at i on.  The st i pul at i on i n 

t hi s case does not  const i t ut e a wi t hdr awal  of  t he demand f or  a 

j ur y t r i al  on an el ement .  Despi t e t he f act  t hat  t he par t i es 

agr eed t o ent er  a st i pul at i on r egar di ng t he f i r st  el ement  of  t he 



No.  2007AP8   

 

23 
 

gr ound f or  t er mi nat i on,  t he j ur y was pr esent ed wi t h ampl e 

evi dence of  t he el ement ,  was i nst r uct ed on t he el ement ,  and 

answer ed a ver di ct  quest i on on t hat  el ement .  

¶58 We f ur t her  det er mi ne t hat  t her e woul d be no er r or  her e 

even i f  t he c i r cui t  cour t  r at her  t han t he j ur y had deci ded t he 

f i r st  el ement .  Under  t he c i r cumst ances of  t hi s case,  t he c i r cui t  

cour t  was not  r equi r ed t o engage i n a per sonal  col l oquy i n or der  

t o ascer t ai n t hat  a wi t hdr awal  was knowi ng and vol unt ar y.   

Andr ea agr eed t o t he st i pul at i on i n open cour t .  The st i pul at i on 

addr essed a s i ngl e,  undi sput ed,  paper  el ement  wher e anot her  

el ement  was t he f ocus of  t he cont r over sy at  i ssue.  Addi t i onal l y,  

t her e was ampl e uncont r over t ed evi dence t o suppor t  t he 

st i pul at ed el ement .  Accor di ngl y,  we af f i r m t he or der  of  t he 

c i r cui t  cour t  t er mi nat i ng t he par ent al  r i ght s.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶59 DAVI D T.  PROSSER,  J.    (concurring).  The Wal wor t h 

Count y Depar t ment  of  Heal t h and Human Ser vi ces ( Count y)  f i l ed a 

pet i t i on under  Wi s.  St at .  § 48. 42( 1)  t o t er mi nat e t he par ent al  

r i ght s of  Andr ea L. O.  ( Andr ea) .  

¶60 The Count y al l eged t hat  Andr ea was an unf i t  par ent  

because her  son was i n cont i nui ng need of  pr ot ect i on or  

ser vi ces.   See Wi s.  St at .  § 48. 415( 2) .    

¶61 Andr ea demanded a j ur y t r i al ; 1 and she r ecei ved a j ur y 

t r i al  t hat  l ast ed f our  days. 2  On August  3,  2006,  a 12- per son 

j ur y f ound t hat  t he Count y had est abl i shed t he s t at ut or y gr ound 

al l eged i n t he t er mi nat i on of  par ent al  r i ght s ( TPR)  pet i t i on.    

¶62 I n t hi s appeal ,  Andr ea cont ends t hat  she i s  ent i t l ed 

t o a new t r i al .   She cl ai ms t hat  a st i pul at i on s i gned by her  

at t or ney,  concedi ng one of  t he f our  el ement s of  t he gr ound t hat  

t he Count y was r equi r ed t o pr ove,  depr i ved her  of  a j ur y 

det er mi nat i on on t hat  el ement ,  i nasmuch as t he cour t  accept ed 

t he st i pul at i on wi t hout  engagi ng i n a pr obi ng col l oquy t o 

det er mi ne whet her  Andr ea per sonal l y,  knowi ngl y,  and vol unt ar i l y  

wai ved her  r i ght  t o a j ur y t r i al  on t hat  el ement .  

¶63 I  concur  i n t he maj or i t y ' s concl usi on t hat  t he 

t er mi nat i on of  Andr ea' s par ent al  r i ght s shoul d be af f i r med.   I  

di sagr ee,  however ,  wi t h some of  t he maj or i t y ' s anal ysi s.   Ther e 

i s a sound f act ual  basi s t o suppor t  t he concl usi on t hat  Andr ea 

                                                 
1 See Wi s.  St at .  § 48. 31( 2) .  

2 Andr ea' s j ur y t r i al  i ncl uded a pet i t i on agai nst  t he f at her  
of  t he chi l d.  
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was accor ded her  f ul l  r i ght  t o a j ur y t r i al .   However  t he 

maj or i t y does not  r est  i t s  deci s i on sol el y on t he f act s.   I t  

r el i es on pr i nci pl es i n St even V.  v.  Kel l ey H. ,  2004 WI  47,  271 

Wi s.  2d 1,  678 N. W. 2d 856,  a case t hat  expl i c i t l y  appr oves t he 

use of  summar y j udgment s i n t er mi nat i ons of  par ent al  r i ght s.  

¶64 I  am unabl e t o r econci l e t he cour t ' s  handwr i ngi ng 

about  whet her  a par ent ,  r epr esent ed by counsel ,  can agr ee t o 

gi ve up her  r i ght  t o have a j ur y det er mi ne an el ement  t hat  t he 

Count y must  pr ove at  t r i al  when t he same cour t  has vest ed 

ci r cui t  j udges wi t h t he power  t o ent er  summar y j udgment  agai nst  

t he par ent  i n a t er mi nat i on case,  t her eby wi pi ng out  t he 

par ent ' s j ur y r i ght  ent i r el y.   I n t he maj or i t y ' s v i ew,  i t  makes 

no di f f er ence t hat  t he par ent  has demanded her  r i ght  of  j ur y 

t r i al  and obj ect ed st r enuousl y t o summar y j udgment .   I n 

addi t i on,  I  am di st ur bed t hat  t he cour t  i s  ext endi ng t he Kel l ey 

H.  deci s i on by gi v i ng c i r cui t  j udges t he aut hor i t y t o deci de 

" paper "  el ement s i n cases t hat  do go t o a j ur y,  i r r espect i ve of  

whet her  t her e i s a st i pul at i on by or  on behal f  of  t he par ent .   

Maj or i t y op. ,  ¶¶4,  41,  58.    

¶65 My vi ews on a par ent ' s r i ght  t o a j ur y t r i al  i n 

t er mi nat i on of  par ent al  r i ght s cases wer e i ni t i al l y  expr essed i n 

my Kel l ey H.  di ssent .   Kel l ey H. ,  271 Wi s.  2d 1,  ¶¶63- 100 

( Pr osser ,  J. ,  di ssent i ng) .    

¶66 The maj or i t y i n Kel l ey H.  decl ar ed t hat  any r i ght  t o 

t r i al  by j ur y i n t he f act - f i ndi ng phase of  a t er mi nat i on case i s  

st at ut or y,  not  const i t ut i onal .   I d. ,  ¶¶41,  44.   That  concl usi on 

i s r easser t ed her e.   Maj or i t y op. ,  ¶29.   Yet  t her e has never  
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been a ser i ous anal ysi s whet her  Ar t i c l e I ,  Sect i on 5 of  t he 

Wi sconsi n Const i t ut i on af f or ds t hi s r i ght  i n t er mi nat i on cases.   

Mor eover ,  t he way t he maj or i t y anal yzes t he l aw,  i t  woul d appear  

t o make no di f f er ence whet her  t he r i ght  i s  const i t ut i onal  or  

st at ut or y because t he summar y j udgment  pr ovi s i ons of  Wi s.  St at .  

§ 802. 08 ar e appl i ed r egul ar l y i n c i v i l  cases i n whi ch t he r i ght  

of  t r i al  by j ur y under  t he st at e const i t ut i on i s beyond di sput e.  

¶67 Schol ar shi p on t hi s subj ect  i s  ur gent l y needed, 3 

because Kel l ey H.  and t hi s case pr ovi de a chi l l i ng pi ct ur e of  

f ut ur e t r ends.  

A.  Wi sconsi n St at .  § 802. 08( 1)  pr ovi des t hat  " A par t y 

may .  .  .  move f or  summar y j udgment  on any cl ai m .  .  .  whi ch i s  

asser t ed by .  .  .  t he par t y. "   ( Emphasi s added. )  

B.  " The j ur y t r i al  r i ght  .  .  .  i s  ent i r el y st at ut or y,  not  

mandat ed by const i t ut i onal  due pr ocess,  and i s t her ef or e 

gener al l y subj ect  t o t he pr ovi s i ons of  t he c i v i l  pr ocedur e code,  

i ncl udi ng t he summar y j udgment  st at ut e,  Wi s.  St at .  § 802. 08,  

unl ess t he TPR st at ut es pr ovi de ot her wi se.   See Wi s.  St at .  

§ 801. 01( 2) .   The TPR st at ut es do not  pr ovi de ot her wi se,  ei t her  

expl i c i t l y  or  i mpl i c i t l y . "   Kel l ey H. ,  271 Wi s.  2d 1,  ¶4.    

C.  The Kel l ey H.  maj or i t y hel d t hat   

par t i al  summar y j udgment  i n t he unf i t ness phase of  a 
TPR case i s avai l abl e wher e t he r equi r ement s of  t he 
summar y j udgment  st at ut e and t he appl i cabl e l egal  

                                                 
3 See,  e. g. ,  Suj a A.  Thomas,  Why Summar y Judgment  i s 

Unconst i t ut i onal ,  93 Va.  L.  Rev.  139 ( 2007)  ( c i t i ng numer ous 
r ecent  l aw r evi ew ar t i c l es) ;  Ar t hur  R.  Mi l l er ,  The Pr et r i al  Rush 
t o Judgment :  Ar e t he " Li t i gat i on Expl osi on, "  " Li abi l i t y  Cr i s i s, "  
and Ef f i c i ency Cl i chés Er odi ng Our  Day i n Cour t  and Jur y Tr i al  
Commi t ment s?,  78 N. Y. U.  L.  Rev.  982,  1074- 1132 ( 2003) .   
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st andar ds i n Wi s.  St at .  §§ 48. 415 and 48. 31 have been 
met .  .  .  .    

Accor di ngl y,  par t i al  summar y j udgment  may be 
gr ant ed i n t he unf i t ness phase of  a TPR case wher e t he 
movi ng par t y est abl i shes t hat  t her e i s no genui ne 
i ssue as t o any mat er i al  f act  r egar di ng t he asser t ed 
gr ounds f or  unf i t ness.    

I d. ,  ¶¶5- 6.  

D.  The Kel l ey H.  maj or i t y gave exampl es:  

Some st at ut or y gr ounds f or  unf i t ness .  .  .  ar e 
expr essl y pr ovabl e by of f i c i al  document ar y evi dence,  
such as cour t  or der s or  j udgment s of  convi ct i on.   See 
Wi s.  St at .  § 48. 415( 1m)  ( r el i nqui shment ,  pr ovabl e by 
cour t  or der ) ;  Wi s.  St at .  § 48. 415( 4)  ( cont i nui ng 
deni al  of  per i ods of  physi cal  pl acement  or  v i s i t at i on,  
pr ovabl e by cour t  or der ) ;  Wi s.  St at .  § 48. 415( 8)  
( homi ci de or  sol i c i t at i on t o commi t  homi ci de of  
par ent ,  pr ovabl e by j udgment  of  convi ct i on) ;  Wi s.  
St at .  § 48. 415( 9)  ( par ent hood as a r esul t  of  sexual  
assaul t ,  pr ovabl e by j udgment  of  convi ct i on) ;  Wi s.  
St at .  § 48. 415( 9m)  ( commi ssi on of  ser i ous f el ony 
agai nst  one of  t he per son' s chi l dr en,  pr ovabl e by 
j udgment  of  convi ct i on) ;  Wi s.  St at .  § 48. 415( 10)  
( pr i or  i nvol unt ar y t er mi nat i on of  par ent al  r i ght s t o 
anot her  chi l d,  pr ovabl e by cour t  or der ) .    

Kel l ey H. ,  271 Wi s.  2d 1,  ¶37.  

E.  " [ I ] n some cases,  chi l d abuse under  § 48. 415( 5)  and 

i ncest uous par ent hood under  § 48. 415( 7)  may al so be pr oved by 

document ar y evi dence. "   Kel l ey H. ,  271 Wi s.  2d 1,  ¶89 ( Pr osser ,  

J. ,  di ssent i ng) .  

F.  The Kel l ey H.  cour t  over r ul ed Wal wor t h Count y 

Depar t ment  of  Human Ser vi ces v.  El i zabet h W. ,  189 Wi s.  2d 432,  

525 N. W. 2d 384 ( Ct .  App.  1994) ,  a case i n whi ch t he ci r cui t  

cour t  ent er ed summar y j udgment  under  abandonment ,  Wi s.  St at .  

§ 48. 415( 1) ,  and cont i nui ng need of  pr ot ect i on or  ser vi ces,  Wi s.  



No.   2007AP8. dt p 

 

5 
 

St at .  § 48. 415( 2) .   The l at t er  was t he ver y gr ound at  i ssue i n 

t hi s case.  

G.  The maj or i t y now gi ves t he ci r cui t  cour t  aut hor i t y t o 

deci de at  l east  one el ement  of  § 48. 415( 2)  wi t hout  a j ur y.  

H.  Ther e ar e appar ent l y no def enses t o cer t ai n st at ut or y  

gr ounds of  unf i t ness.   Kel l ey H. ,  271 Wi s.  2d 1,  ¶25;  i d. ,  ¶56 

( Abr ahamson,  C. J. ,  concur r i ng) .  

I .  Consequent l y,  we see evi dence of  summar y j udgment s or  

ot her  j udi c i al  f act - f i ndi ng i n pl ace of  r equest ed j ur y 

det er mi nat i ons i n at  l east  10 of  t he 12 gr ounds f or  t er mi nat i on 

of  par ent al  r i ght s.  

¶68 Thi s cour t  has not  pr oduced evi dence t hat  t hese 

devel opment s wer e i nt ended by t he Wi sconsi n Legi s l at ur e.   The 

cour t  has uncover ed sever al  const i t ut i onal  pr obl ems wi t h t he 

l egi s l at ur e' s TPR st at ut es,  but  I  at t r i but e some of  t hese 

pr obl ems t o t hi s cour t ' s  r epeat ed r ef usal  t o appl y t he st at ut es.   

Accor di ngl y,  I  concur .  
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