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M1 PATI ENCE DRAKE ROGGENSACK, J. We revi ew an
unpubl i shed decision of the court of appeals® affirming the
circuit court's? order dismssing for | ack of per sonal
jurisdiction a defendant, the Japan-based N ssan Mtor Conpany
(Ni ssan Japan), from David Rasnmussen's (Rasnmussen) class-action
lawsuit. The issue presented to this court is whether Wsconsin
has gener al per sonal jurisdiction over Ni ssan Japan.?
Accordingly, we are asked to address whether under Ws. Stat.
§ 801.05(1)(d) (2007-08),* Wsconsin's long-arm statute granting
gener al personal jurisdiction over individuals engaged in
"substantial and not isolated activities wthin" Wsconsin,
Ni ssan Japan is subject to general personal jurisdiction here
If the answer to that question is yes, we are asked to decide
whet her the exercise of general personal jurisdiction over
Ni ssan Japan conports wi th due process.

12 Rasnmussen contends that Wsconsin has general personal

jurisdiction over N ssan Japan® under Ws. Stat. § 801.05(1)(d)

! Rasnmussen v. Gen. Mtors Corp., No. 2007AP35, unpublished
slip op. (Ws. . App. May 20, 2010).

2 The Honorabl e John A. Franke of M| waukee County presided.

3 Rasnussen seeks only general personal jurisdiction before
us; however, at the circuit court, Rasnmussen sought both genera
personal jurisdiction and specific personal jurisdiction.

* Al subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

® Ni ssan Japan is a corporation organi zed and exi sting under
the | aws of Japan. Ni ssan North Anerica, Inc. is a corporation
organi zed and existing wunder the laws of the State of
Cal i forni a.
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based on the "substantial and not isolated activities" of N ssan
North America, Inc. (Nissan North Anerica),® Nissan Japan's
whol |y owned subsidiary. For the reasons set out below, we
conclude that even assum ng arguendo that N ssan North Anerica
were the agent of N ssan Japan, absent control by N ssan Japan
sufficient to cause us to disregard the separate corporate
identities of N ssan Japan and N ssan North Anerica, the
activities of the subsidiary corporation are insufficient to
subject its nonresident parent corporation to general persona
jurisdiction wunder 8§ 801.05(1)(d). W also conclude that
Rasnmussen has not nmet his burden to show that the corporate
separ ateness of N ssan Japan and Nissan North Anerica should be
di sregarded such that the activities of Nissan North Anmerica in
W sconsin should be inputed to N ssan Japan. Accordingly, the
statutory prerequisites for general personal jurisdiction under
8§ 801.05(1)(d) have not been net.

13 Because we conclude that the statutory requirenments
for general personal jurisdiction have not been nmet, we need not
di scuss whether exercising general personal jurisdiction over
Ni ssan Japan conports with due process. Accordingly, we affirm

the decision of the court of appeals.

® Nissan North Anerica, Inc. was formerly known as N ssan
USA, and at points throughout the record is referred to as such.
However, at the tinme of this litigation, its name had been
changed to Ni ssan North Anerica, |Inc.
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| . BACKGROUND

14 On Septenber 18, 2003, Rasnussen filed a class-action
conplaint against nunmerous autonobile conpanies, i ncl udi ng
Ni ssan Japan and its wholly owned subsidiary, N ssan North
Aneri ca. The conplaint alleges that the autonobile conpany
defendants violated Wsconsin's antitrust and conspiracy | aws.
Nanmel y, Rasnmussen alleges that defendants conspired to restrain
"conpetition in the sale and | ease of new cars in Wsconsin and
t hroughout the United States"” by "elimnat[ing] the inport[ing]
of [lower priced] new cars from Canada into the United States
and thereby rais[ing], fix[ing], stabiliz[ing] or maintain[ing]
prices of new autonpobiles sold or leased in the State of
Wsconsin . . . at artificially high levels."’

15 The conplaint further alleges that in an effort to
advance a price-fixing schene, the defendants required their
United States dealers to, anong other things, refuse to honor
new car warranties on cars inported from Canada and refuse to
provide recall information relating to new cars inported from
Canada. 8 According to the conplaint, the defendants required
their Canadian car dealers to investigate prospective buyers in
an effort to identify buyers who may export the autonobiles for
resale in the United States, and to refuse to sell to those

buyers. ° Rasnussen alleged that Canadian dealers were also

" Conpl ., YY72-73.
81d., 174
°1d., 175.
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required to enter into "No Export" agreenents wth their
custoners that required the custoner to pay a percentage of the
car's value if the car was later found to have been resold in
the United States.

16 On Decenber 22, 2003, N ssan Japan noved to dismss
the action against it for lack of personal jurisdiction. Wth
regard to Ws. Stat. § 801.05(1)(d), N ssan Japan argued that
it fell outside the scope of this provision because it did not
engage in any activities, nmuch less substantial activities, in
W sconsi n. Mor eover, N ssan Japan argued that it was not
subject to personal jurisdiction based on the activities of
Ni ssan North Anerica because Ni ssan Japan and N ssan North
Anerica are separate and distinct corporations, with their own

respective enployees, facilities and records. In addition,

10 4.

1 For the purposes of this opinion, the relevant portions
of Wsconsin's long-armstatute, Ws. Stat. § 801.05, read:

Personal jurisdiction, grounds for generally. A court
of this state having jurisdiction of the subject matter has
jurisdiction over a person served in an action pursuant to
S. 801. 11 under any of the follow ng circunstances:

(1) Local presence or status. In any action whether
arising wwthin or wthout this state, against a defendant
who when the action is commenced:

(d) Is engaged in substantial and not isolated
activities within this state, whether such activities are
wholly interstate, intrastate, or otherw se.
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Ni ssan Japan maintained that N ssan North Anerica has never been
an agent or instrunmentality of N ssan Japan.

17 On April 5, 2004, a hearing was held on Ni ssan Japan's
nmotion to dismss for |ack of personal jurisdiction. Fol | ow ng

the hearing, the circuit court??

denied Nissan Japan's notion
wi t hout prejudice. The circuit court then ordered a period of
jurisdictional discovery, after which tinme N ssan Japan woul d be
free to renew its nmotion to dismss for Ilack of personal
jurisdiction.®®

18 After nore than two years of discovery, the circuit
court held a jurisdictional hearing. At that hearing, Rasnussen
argued that general personal jurisdiction was proper under Ws.
Stat. § 801.05(1)(d) for two reasons. First, Rasnussen argued
that under the definition of "manufacturer"” in Wsconsin's Lenon

Law, Ws. Stat. § 218.0171, N ssan North Anerica is the agent of

Ni ssan Japan, and therefore it is proper to inpute the

12 The Honorable Dennis P. Mroney of MIlwaukee County
presi ded over many of the initial hearings.

13 Rasnussen filed a motion to conpel discovery on June 4,
2004. On June 24, 2004, the circuit court ordered N ssan Japan

to respond to specific discovery requests of Rasnussen. The
court also appointed a Special Mster to handle any future
di scovery disputes. As part of the discovery process, the

parties entered into a Joint Witten Report of the stipulations
agreed upon by the parties.
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activities of N ssan North Anerica to N ssan Japan.!* Second,
Rasnmussen ar gued t hat under t he al ter-ego t heory of
jurisdiction, N ssan Japan had sufficient control over N ssan
North Anmerica to warrant exercise of gener al per sonal
jurisdiction over N ssan Japan.®

19 Ni ssan Japan contended that Rasnussen's Lenon Law
agency argunent had no nerit because N ssan Japan is not a

warrantor and N ssan Japan has never been brought into any Lenon

Y At the circuit court hearing, Rasmussen acknow edged t hat
this was the first time Wsconsin's Lenmon Law, Ws. Stat.
§ 218.0171, was nentioned as a basis for general personal

jurisdiction. Rasnussen's attorney admtted, "And there's a
particular statute that |'m enbarrassed not to have called to
the Court's attention before . . . that statute, Your Honor, is

218.0171(c)."

15 At oral arguments to this court, however, Rasnussen
mentioned a slightly different agency-based ground on which he
cont ended t hat W sconsin courts have gener al per sonal
jurisdiction over N ssan Japan. Rasmussen argued that Nissan
North Anmerica and Ni ssan North Anerica's dealers perform N ssan
Japan's nondel egable contractual duties in Wsconsin under
Wsconsin's Lenon Law "The [L]enon [L]Jaw is a warranty
enforcenent statute."” Dieter v. Chrysler Corp., 2000 W 45,
126, 234 Ws. 2d 670, 610 N. W 2d 832; Ws. St at .
§ 218.0171(2)(a). However, it does not necessarily make the
autonobil e dealers the agents of the manufacturer. Mal one v.
Ni ssan Mdtor Corp. in US A, 190 Ws. 2d 436, 442-43, 526
N.W2d 841 (Ct. App. 1994). Furthernore, nothing in the record
supports the contention that Nissan Japan has any warranty
obligations in Wsconsin.
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Law case "under any theory let alone a theory of agency."?®

Moreover, with regard to the alter-ego theory of jurisdiction,
Ni ssan Japan argued that the day-to-day functioning of N ssan
North Anerica is reserved to Nissan North Anerica, and there is
no basis to conclude that the relationship between N ssan Japan
and Ni ssan North America contravenes corporate formalities.

10 At the conclusion of the hearing, the circuit court
made findings of fact on the jurisdictional issues that relate
to the conspiracy to price fix that Rasnmussen all eged. The

findings relevant to this review are:

 "In ternms of general jurisdiction under Section
801.05(1)(d), it seens absolutely clear that this
section cannot be satisfied directly. It is only

satisfied if one accepts the plaintiffs' argunent and
all eged showing that the activities of the subsidiary
shoul d be inputed to the parent.”

 "[Als to Nissan Japan . . ., there is not evidence of
conplete control or the sort of domnation that
requires that we fold one corporate entity into
another for these purposes. There's been no
significant showing, no showing at all really that
corporate fornmalities were disregarded and certainly
no evi dence of fraud or undercapitalization."

e "[T]here has not been a showng that there was not
I ndependent deci si on-naki ng by the subsidiary.”

18 Counsel for N ssan Japan also contended that by arguing
for the first tinme that there was general personal jurisdiction
based on the Lenon Law, Rasnussen violated his duties to respond
to interrogatories. Ni ssan had served Rasnmussen with an
interrogatory asking the bases for jurisdiction, and in the
response, Rasnmussen did not nention a Lenon Law basis. I n
rebuttal argunents, Rasnussen argued he did not violate the duty
to respond to interrogatories because "in the plaintiffs
di scovery responses to Nissan, we had indicated we believed
there was agency. W sinply had not cited 218.0171."
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e "There appears to have been observance of fornal
corporate legal requirenents, at |east no showing to
the contrary. "

11 Based on these findings of fact, the circuit court
concluded that "there has clearly been a failure to denonstrate
the corporate veil ought to be pierced[,] or that on any other
theory, jurisdiction over N ssan Japan could be obtained because
the subsidiary was sinply a tool or an extension of the parent.”
Accordingly, the court dismssed N ssan Japan from the suit
based on a | ack of personal jurisdiction.

12 Rasnussen appealed and the court of appeals affirnmed

the dism ssal. Rasrmussen v. Gen. Mdtors Corp., No. 2007AP35,

unpubl i shed slip op. (Ws. C. App. May 20, 2010). The court of
appeals, relying on Insolia v. Philip Mrris Inc., 31 F. Supp

2d 660 (WD. Ws. 1998), held that "the only provision of
[ Wsconsin's] personal jurisdiction statute authorizing personal
jurisdiction over a parent corporation based on an agency
relationship with its subsidiary is Ws. Stat. § 801.05(4)(a),
which allows for specific personal jurisdiction.” Rasnussen,
No. 2007AP35, unpublished slip op., 123. Therefore, an agency
theory provides no basis on which to ground general personal
jurisdiction pursuant to 8 801.05(1)(d), based on the acts of
t he nonresident parent's subsidiary. 1d. The court noted, "the

cor porate structure and correspondi ng presunption of

7 These findings of fact have not been challenged on
appeal .
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separateness requires nore than an agency theory to assert
general jurisdiction over a parent corporation."'® Id.
113 We granted review and now affirmthe court of appeals.
[1. DI SCUSSI ON
A.  Standard of Review
114 \et her t here S per sonal jurisdiction under
Wsconsin's long-arm statute is a question of law that we review

i ndependent | y. Kopke v. A Hartrodt S.R L., 2001 W 99, ¢{10,

245 Ws. 2d 396, 629 N W2d 662. VWiile our review is
i ndependent, we benefit from the analyses of the circuit court

and the court of appeals. State v. Aufderhaar, 2005 W 108,

110, 283 Ws. 2d 336, 700 N.wW2d 4. W will not reverse the
factual findings of the circuit court unless they are clearly
erroneous. Ws. Stat. § 805.17(2). Stated otherw se, findings
of fact will not be disturbed on appeal unless they are contrary
to the great weight and clear preponderance of the evidence.

State v. Arias, 2008 W 84, 912, 311 Ws. 2d 358, 752 N W2d

748.

B. Long-Arm Personal Jurisdiction Principles

18 Rasnussen advanced two additional arguments to the court
of appeal s: (1) that there was specific personal jurisdiction
over Nissan Japan pursuant to Ws. Stat. § 801.05(4); and (2)
that if the <court <concluded that there was no persona
jurisdiction over N ssan Japan, the case should be remanded to
al l ow Rasnmussen to conduct jurisdictional discovery directly on

Ni ssan Japan. Rasnussen, No. 2007AP35, unpublished slip op.,
1924- 31. The court of appeals held against Rasnmussen on both
accounts. Rasmussen does not challenge the conclusion that

there is no basis for specific personal jurisdiction over Ni ssan
Japan or the denial of additional discovery.

10
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115 Under W sconsin's | ong-arm statute, per sonal
jurisdiction over nonresident defendants is of two basic types:
gener al per sonal jurisdiction and specific per sonal
jurisdiction.?® |f general personal jurisdiction is accorded
over a nonresident defendant, the defendant may be brought
before Wsconsin courts for clainms that are unrelated to the
defendant's activities in Wsconsin. Insolia, 31 F. Supp. 2d at
668. On the other hand, specific personal jurisdiction is nore
limted in nature. In the exercise of specific personal
jurisdiction, the claim for relief for whi ch  personal
jurisdiction is sought nust be substantially connected to or
arise out of the defendant's contacts with Wsconsin. |d.

116 In determ ning whether personal jurisdiction may be
exercised over a nonresident defendant, we enploy a two-step
inquiry. Kopke, 245 Ws. 2d 396, ¢{8. The first step is to
determ ne whether the defendant neets the criteria for personal
jurisdiction under the Wsconsin long-arm statute. |d. [|f the
requirenents set out in the long-arm statute are satisfied,
"then the court nust consider whether the exercise of
jurisdiction conports with due process requirenments.” Id. at

4009.

19 "personal jurisdiction' is distinct from "subject nmatter

jurisdiction" in that personal jurisdiction refers to the
court's power to exercise jurisdiction over a given individual.
See generally, State v. Mientner, 138 Ws. 2d 374, 382, 406
N.W2d 415 (1987). By contrast, subject matter jurisdiction is
the power under the Wsconsin Constitution to hear a particular
controver sy. See Vill. of Trenpealeau v. MKkrut, 2004 W 79,
18, 273 Ws. 2d 76, 681 N.W2d 190.

11
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117 The plaintiff has a "mninmal burden" of show ng that
the statutory and constitutional requirenents are net. | d. I n
performng this jurisdictional analysis, "we may consider

docunentary evidence and weigh affidavits 1in reaching a

determ nation as to whether this burden has been net. Fact ual
doubts are to be resolved in favor of the plaintiff.” | d.
(itnternal quotation marks and citation omtted). Finally, the

W sconsin long-arm statute is to be construed |iberally in favor

of the exercise of personal jurisdiction. Clenment v. United

Cerebral Palsy of S .E. Ws., Inc., 87 Ws. 2d 327, 332, 274

N. W 2d 688 (1979).
C. Wsconsin Stat. 8§ 801.05(1)(d)
18 Pursuant to Ws. Stat. 8§ 801.05(1), Wsconsin courts
may exercise general personal jurisdiction over a defendant when
that defendant takes up "local presence or status" within the

state.?® See Druschel v. Coeren, 2006 W App 190, 9Y7-8, 295

Ws. 2d 858, 723 N W2d 430. Subsection (d) provides that a
nonresi dent defendant has the requisite "local presence or
status" when he or she "[i]s engaged in substantial and not

isolated activities within this state, whether such activities

20 xher subsections of Ws. Stat. § 801.05 provide for the
exercise of specific personal jurisdiction over a particular
def endant . E.g., 8 801.05(4). Specific personal jurisdiction
is proper "when the case itself arises out of or is related to
the defendant's contact with the state.” Druschel v. d oeren,
2006 W App 190, 118, 295 Ws. 2d 858, 723 N.W2d 430 (quoting
Har | ey- Davi dson Mtor Co. v. Mtor Sport, Inc., 960 F. Supp.
1386, 1391 (E.D. Ws. 1997)). As aforenentioned, Rasnussen has
abandoned his argunents that N ssan Japan is subject to specific
personal jurisdiction.

12
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are wholly interstate, intrastate, or otherw se." When the
statutory criteria set out in 8§ 801.05(1)(d) are net, general
personal jurisdiction my nevertheless be I|imted by the

requi renents of due process. Vt. Yogurt Co. v. Blanke Baer

Fruit & Flavor Co., 107 Ws. 2d 603, 607, 321 N.w2d 315 (Ct.
App. 1982).

119 In evaluating whether general personal jurisdiction

lies over a nonresident defendant pursuant to Ws. Stat.
8§ 801.05(1)(d), we nust determ ne whether the defendant has
engaged in "substanti al and not isolated activities" in
W sconsin.?* Qur examination enconpasses the defendant's gener al
contacts with the state. The factors we consider are the
gquantity of the contacts, the nature and quality of those
contacts, the source and connection of the contacts to the claim
made, the interest of Wsconsin in the action and the

conveni ence of the parties. Nagel v. Crain Cutter Co., 50

Ws. 2d 638, 648, 184 N W2d 876 (1971). We consider the
jurisdictional factors in relation to each other, recognizing
that the contacts would have to be nore significant in order to
subject a defendant to general personal jurisdiction than if
specific personal jurisdiction were sought. |d.

20 Al t hough we do not discuss due process directly in the

first step of a personal jurisdiction analysis, the |egislative

l Wsconsin Stat. § 801.05(1)(d) "corresponds in a general
way to the 'doing business' statute comobn in other states.”
Nagel v. Crain Cutter Co., 50 Ws. 2d 638, 646, 184 N W2d 876
(1971).

13
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history wunderlying Ws. Stat. 8§ 801.05(1)(d) shows that the
statutory criteria and due process are intertwined. This is so
because 8§ 801.05 "was intended to provide for the exercise of
jurisdiction over nonresident defendants to the full extent
n 22

consistent wth the requisites of due process of I|aw

Fl anbeau Pl astics Corp. v. King Bee Mg. Co., 24 Ws. 2d 459,

464, 129 N WwW2d 237 (1964), overruled on other grounds by

Paval on v. Thomas Holnes Corp., 25 Ws. 2d 540, 131 N.wW2d 331

(1964); see also Vt. Yogurt, 107 Ws. 2d at 607 (explaining that

"the legislature's purpose in creating the various subsections
of the long-arm statute was to codify the due process

requi renents of 'mninmum contacts' required under |nternationa

Shoe Co. v. Washington, 326 U. S. 310 (1945)").

121 The five factors that we have considered in our due
process analysis are: (1) the quantity of defendant's contacts;
(2) the nature and quality of defendant's contacts; (3) the
source and connection of the cause of action wth those
contacts; (4) the interests of Wsconsin in the action; and (5)
the convenience to the parties of enploying a Wsconsin forum

Clenment, 87 Ws. 2d at 334-35; Vt. Yogurt, 107 Ws. 2d at 608

22 |'n Flanbeau Plastics Corp. v. King Bee Manufacturing Co.,
24 Ws. 2d 459, 129 N WwW2d 237 (1964), overruled on other
grounds by Pavalon v. Thomas Holnmes Corp., 25 Ws. 2d 540, 131
N.W2d 331 (1964), we addressed jurisdiction under Ws. Stat.
8§ 262.05 (1963), the predecessor statute to Ws. Stat. 8§ 801.05.

However, the relevant provisions to this appeal, the forner
§ 262.05(1)(d) and the current 8§ 801.05(1)(d), contain identical
| anguage. Therefore, the purpose behind § 262.05(1)(d) is

rightfully attributable to 8 801.05(1)(d).

14
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Because of the due process concerns that underlie the statutory
criteria for personal jurisdiction, there are occasions, such as
occurred in Nagel discussed above, when some of the due process
factors also are enployed in the statutory analysis. See al so

Insolia, 31 F. Supp. 2d at 668; Vt. Yogurt, 107 Ws. 2d at 608.

22 Qccasional ly, the "substanti al and not i sol at ed
activities" |anguage has been examned in light of the
activities of sonmeone other than the defendant for whom personal
jurisdiction is sought, such as an agent of a corporation or the
subsidiary of a nonresident parent corporation. In those
ci rcunst ances, we examne the relationship between the
nonr esi dent defendant and the alleged agent or corporation who
conducted activities in Wsconsin. Wen a corporation is
i nvol ved, di scussions generally focus on the functional
integrity, or lack thereof, of the corporate form of existence.

23 In Pavalon v. Fishman, 30 Ws. 2d 228, 140 N.W2d 263

(1966), we were asked to determ ne whether the brokerage firm
t hat handl ed Paval on's purchase of a note and stock warrant was
the agent of the defendant so that the court had specific
personal jurisdiction over the defendant under Ws. Stat.
§ 262.05(5)(e) (1965).2° 1d. at 233-35. W noted that "[t]he
general rule, in Wsconsin as well as elsewhere, 1is that

brokers, whether enployed for a single transaction or a series

23 Wsconsin Stat. § 262.05(5)(e) (1965), a provision
involving specific personal jurisdiction, is not part of the
current statutory schene relative to personal jurisdiction of
nonr esi dent def endants.

15
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of transactions, are agents." |1d. at 235. The circuit court
concluded that an agency relationship existed based on this
general principle, as well as on several docunments that |isted
the brokerage firmas "agent." Id.

124 While Pavalon could be cited as support for the
prem se that the acts of an agent may be sufficient to support
specific personal jurisdiction over a nonresident defendant
under sone circunstances, no Wsconsin appellate court has held
that an agency rel ationship, wthout consideration of any other
factor, is sufficient to support general personal jurisdiction
over a nonresident defendant.?® As Insolia correctly notes, no
other provision of Wsconsin's long-arm statute besides Ws.
St at. 8§ 801.05(4), whi ch rel ates to specific per sonal
jurisdiction, "supports the exercise of jurisdiction based on an
agency theory." Insolia, 31 F. Supp. 2d at 671. Specific
personal jurisdiction is not at issue in the case before us.

125 Although the concept of piercing the corporate veil
generally is associated with attaching liability for corporate
actions to soneone other than the corporation, the analysis is
sonmewhat simlar to the analysis we enploy in eval uating whet her

there is general personal jurisdiction under Ws. Stat. § 801.05

In Pavlic v. Wodrum 169 Ws. 2d 585, 486 N W2d 533
(C. App. 1992), the court of appeals considered specific
personal jurisdiction, pursuant to Ws. Stat. 8§ 801.05(4). Id.
at 590-91. The court of appeals concluded that a sharehol der-
officer was not the agent of the failed corporation such that
there was specific personal jurisdiction over the sharehol der-
director. The court of appeals did not exam ne general personal
jurisdiction in Pavlic.

16
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over a nonresi dent defendant for the acts of another. Consi der

for exanple, Consuner's Co-op of Walworth County v. O sen, 142

Ws. 2d 465, 419 N W2d 211 (1988), where we were asked to
pierce the corporate veil and inpute the actions of a
corporation to its shareholders so that a judgnent against the
corporation would becone the shareholders' liability. Id. at
470. W noted that under the law, a corporation is treated as
an entity separate from its shareholders and that separateness
is not to be lightly disregarded. Id. at 474. However, we
expl ained that corporate separateness could be disregarded when
observing it "would acconplish sone fraudul ent purpose, operate
as a constructive fraud, or defeat sone strong equitable claim"™

Id. at 475 (quoting M| waukee Toy Co. v. Indus. Commin of Ws.,

203 Ws. 493, 496, 234 NW 748 (1931)). W also explained that
corporate separ at eness could be di sregar ded wher e t he
shar ehol ders "made no serious attenpt to hold corporate neetings
or to maintain records of corporate neetings and that the
corporation had no substantial assets.” Id. (brackets and
citation omtted). We concluded that the plaintiff had not net
its burden to show that corporate integrity should be
di sregarded; and therefore, we did not permt the plaintiff to
pierce the corporate veil. [|d. at 488.

26 The relationship between corporations has generated
significant discussion about the conditions under which the
actions of one corporation are sufficient to inpute those

actions to another corporation. For exanple, in Kerl v. Dennis

Rasmussen, Inc., 2004 W 86, 273 Ws. 2d 106, 682 N.W2d 328, we
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exam ned the relationship between a franchisor and franchisee
when plaintiffs asserted a vicarious liability claimagainst the
franchi sor based on the alleged negligence of the franchisee.
We concluded that "a franchisor may be held vicariously l|iable
for the tortious conduct of its franchisee only if the
franchisor has control or a right of control over the daily
operation of the specific aspect of the franchisee's business
that is alleged to have caused the harm" 1d., 7. W noted

that a master servant relationship is a type of agency and

unless the agent is also a servant, vicarious liability
generally cannot flow to the master. [1d., 720.%
127 In Conservatorship of Prom . Sumtono  Rubber

I ndustries, Ltd., 224 Ws. 2d 743, 592 N w2d 657 (C. App.

1999), the court of appeals discussed whether a corporation that
distributed its tires through a wholly owned subsidiary
transacted business in Wsconsin such that the Secretary of
State was a proper agent for service of process on the
cor porati on. In its discussion, the court of appeals affirnmed
the long held rule that "[t]he nere existence of a parent-
subsidiary relationship between tw corporations s not

sufficient to provide a court wth jurisdiction." ld. at 760

2> W did note one exception to that rule of agency, the
nondel egable duty exception. Wen the agent per f or ms
nondel egable duties of the principal as an independent
contractor, the agent may subject the principal to vicarious
liability. Kerl v. Dennis Rasmussen, Inc., 2004 W 86, 20 n. 2,
273 Ws. 2d 106, 682 N WwW2d 328 (citing Arsand v. Cty of

Franklin, 83 Ws. 2d 40, 54 n.8, 264 N.W2d 579 (1978)).
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The court of appeals explained that in order for a subsidiary to
provi de the necessary connections to Wsconsin, "the record nust
establish that the parent corporation had control over the
subsidiary corporation . . . to such an extent that the separate
corporate identity of the subsidiary should be disregarded.™

| d. The court of appeals noted that Cenetery Services, Inc. v.

W sconsin Departnent of Regulation & Licensing, 221 Ws. 2d 817,

827, 586 N.W2d 191 (Ct. App. 1998), lists 15 factors that may
be considered in determning whether the requisite control

exi sts. Conservatorship of Prom 224 Ws. 2d at 760-61.

D. Application of Ws. Stat. § 801.05(1)(d)

128 In regard to whether Ws. Stat. 8§ 801.05(1)(d) accords
general personal jurisdiction over N ssan Japan, Rasnussen
argues that the "substantial and not isolated activities" of
Ni ssan North Anmerica are inputed to Ni ssan Japan either through

an agency theory?® or because N ssan Japan exercised sufficient

26 Rasnmussen did not advance arguments to this court as to
why Nissan North Anmerica was Ni ssan Japan's agent. | nst ead,
Rasnussen argued that if a determ nation of whether N ssan North
Anerica was or was not the agent of N ssan Japan was necessary
to our review, we should remand that question to the court of
appeal s.

Ni ssan Japan asserts there is no agency relationship and
points primarily to Article 4 of the "Sole Distributor
Agreenment” between N ssan Japan and Nissan North Anerica.
Article 4 of that agreenent explicitly states that N ssan North
America is not the agent of N ssan Japan. Wiile "[t] he | abel
the parties attach to their relationship is informative [it i5S]
not dispositive.” Kerl, 273 Ws. 2d 106, 944.
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control over N ssan North Anmerica to override the corporate
integrity of Nissan North Anerica.?

29 In a jurisdictional analysis under Wsconsin's |ong-
arm statute, we generally consider the quantity of contacts; the
nature and quality of the contacts; the source and connection of
the cause of action with those contacts; the interests of
Wsconsin in the action; and the convenience to the parties of
enploying a Wsconsin forum Cenent, 87 Ws. 2d 334-35;, MVt.
Yogurt, 107 Ws. 2d at 608.

130 However, here, there is no dispute that N ssan North
America has had contacts with Wsconsin that are sufficient to
afford general personal jurisdiction over Nissan North Anerica.
Rat her, the question presented is whether the relationship
between Nissan Japan and N ssan North Anmerica is such that
Ni ssan North America's substantial and not isolated activities

Wi thin Wsconsin should be inputed to N ssan Japan. Ther ef or e,

2 Rasnussen also contends that, for the purposes of ch.
801, Ws. Stat. 8 801.03(1) defines "defendant"” as "the person
named as defendant in a civil action, and where in this chapter
acts of the defendant are referred to, the reference attributes
to the defendant any person's acts for which acts the defendant
is legally responsible.” Rasmussen then contends that because
Ws. Stat. 8§ 801.05(1)(d) accords general personal jurisdiction
over any defendant who "is engaged in substantial and not
isolated activities" in Wsconsin, those "activities" enconpass
the "acts" of N ssan Japan who is a defendant. Rasnmussen
contends that by referring to the "acts" of N ssan Japan,
8§ 801.05(1)(d) attributes to N ssan Japan any acts of its
agents, i.e., those for whom it is legally responsible
However, all of this begs the question of whether Ni ssan Japan
is legally responsible for the alleged torts of N ssan North
America. The record before us contains nothing to show that it
is.
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much of our discussion is focused on the relationship between
the two corporations and how that inpacts on the question of
general personal jurisdiction.

131 W& begin by underscoring that Rasnussen is seeking
general personal jurisdiction over N ssan Japan. We have never
grounded general personal jurisdiction of a corporation in an
al | eged agency relationship with another corporation. Rasnussen
provides no citation to a State of Wsconsin appellate decision
t hat does so.

132 It is true that in Pavalon liability was grounded in
an agency relationship, that of a broker and client. However,

we accorded only specific personal jurisdiction, i.e., alimted

jurisdiction that focuses on specific acts of an agent in a

specifically delineated agency relationship. Paval on, 30
Ws. 2d at 235. Specific personal jurisdiction was also
accorded in Kopke. There, we assessed whether a nonresident

corporation engaged in conduct of the type described in Ws.
Stat. § 801.05(4), which statute provides for specific, not
general, personal jurisdiction. Kopke, 245 Ws. 2d 396, {11

133 Rasnmussen asks us to extend the jurisprudence
attendant to specific personal jurisdiction that applies to acts
of an alleged agent to general personal jurisdiction based on
the acts of an alleged agent. Agency is grounded in the
"mani festation of consent by one person to another that the
other shall act on his behalf and subject to his control, and

consent by the other so to act.” Marten Trans., Ltd. wv.

Hartford Specialty Co., 194 Ws. 2d 1, 13-14, 533 N W2d 452
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(1995) (internal quotation marks omtted). W agree wth
Rasnmussen that a corporation may act through its agents. State

v. Dried MIk Prods. Co-op, 16 Ws. 2d 357, 361, 114 N W2d 412

(1962).

134 W note that Ws. Stat. 8§ 801.05(4) provides for
specific personal jurisdiction based on the acts of an agent so
that a Wsconsin forumis not denied when the facts show that a

Wsconsin forum should be accorded. Pavliic v. Wodrum 169

Ws. 2d 585, 590-91, 486 N.W2d 533 (C. App. 1992); Insolia, 31
F. Supp. 2d at 671. Specific personal jurisdictionis a limted
form of personal jurisdiction well tailored to an agency
rel ati onship.

135 However, in order to accord general per sonal
jurisdiction over a nonresident corporate defendant based on an
al | eged agency relationship, there nust be sonething nore than
merely an agency rel ationship. As in other circunstances where
general personal jurisdiction is sought for a nonresident
def endant based on the acts of another in an alleged agency
relationship with a subsidiary, there also nust be control by
the nonresident parent corporation sufficient to cause us to
disregard the separate corporate identities of the subsidiary

and the parent corporations. See Conservatorship of Prom 224

Ws. 2d at 760; Insolia, 31 F. Supp. 2d at 669.

136 Furthernore, Rasnmussen has provided us with no reason
why we should expand the law that provides a Wsconsin forum
under principles applicable to specific personal jurisdiction to
al so accord a forum based on general personal jurisdiction, and
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we perceive none. Accordingly, even if we were to assune,
arguendo, that N ssan North Anerica were the agent of N ssan
Japan, we decline to expand Wsconsin |aw attendant to specific
personal jurisdiction such that general personal jurisdiction
may rest solely on an all eged agency rel ationship.

137 However, as Rasnussen also asserts, we have ascribed
actions of another to a corporation when sufficient factors were
present to cause us to disregard the corporate existence. See

Clenment, 87 Ws. 2d at 336-37. Cenetery Services lists 15

factors, by way of exanple, that a court nmay consider in
assessing control, as it relates to corporate integrity;
however, all factors are not relevant in all cases. Cenetery

Servs., 221 Ws. 2d at 826-27.2%8

28 Cemetery Services, Inc. v. Wsconsin Departnent of

Regul ation & Licensing, 221 Ws. 2d 817, 586 N W2d 191 (C.
App. 1998), suggested the following factors for consideration
when a court is asked to assess corporate integrity: (1)
whet her there is comopn stock ownership; (2) whether the
corporations have overlapping directors and officers; (3)
whet her the corporations conbine their use of corporate offices;
(4) whether the capitalization of the subsidiary was sufficient;
(5) whether the operations of the subsidiary are financed by the
parent; (6) whether the parent has a controlling interest in the
subsidiary's stock; (7) whether the parent has wuse of the
subsidiary's property; (8) the extent of inter-corporate |oans;
(9) whether the parent was the incorporator of the subsidiary;
(10) whether the parent files consolidated tax returns; (11)
whet her the subsidiary exercises independent decision-nmaking;
(12) whet her the directors of the subsidiary exercise
i ndependent deci si on-nmaking; (13) whether formal corporate |egal
requi renents are observed; (14) whether there are contracts
between the subsidiary and parent; and (15) whether the
observance of corporate integrity wll result in fraud or
injustice to third-parties. |1d. at 826-27
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138 As we consider the applicable |law and apply it to the
facts found, we note that in assessing corporate separateness,
W sconsin courts have focused nost directly on the anmount of
control that one corporation exercises or has the right to
exercise over the other; whether both corporations enploy
i ndependent deci sion-maki ng; whether corporate formalities were
observed; whether the corporations operated as one corporation
and  whet her observing the corporate separateness would

facilitate fraud. See Consuner's Co-op, 142 Ws. 2d at 483-84;

Clenent, 87 Ws. 2d at 336-37; Conservatorship of Prom 224

Ws. 2d at 760.

139 Here, the circuit court found no factor that would
weigh in favor of ignoring the separate corporate identities of
Ni ssan Japan and Nissan North Anmerica. To the contrary, the
circuit court found that: (1) N ssan Japan did not have
"conplete control™ or "dom nation” of N ssan North America; (2)
requisite corporate formalities were observed; (3) there was no
showi ng that N ssan North Anerica did not exercise independent
deci si on-making; (4) there was no showi ng that corporate | egal
requi renents were not followed; and (5) there was no show ng of
fraud or wundercapitalization. These findings have not been
chal l enged, and in addition, our exam nation of the record shows
that they are not clearly erroneous.

140 G ven the law, which presunes corporate separateness,
and the facts found about the relationship between N ssan Japan
and Ni ssan North Anmerica, we conclude that N ssan Japan did not
have control over Nissan North Anerica sufficient to cause us to
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disregard the separate corporate identities of the nonresident
parent and the subsidiary such that we inpute the acts of the
subsidiary to the parent. The reasoning of Insolia is
consi stent wth our concl usion.

41 The issue in Insolia was whether Wsconsin had genera
personal jurisdiction over a nonresident parent corporation
based on the Wsconsin activities of its subsidiary. I n order
to nmake the required determnation, the court examned the
degree to which the two corporations actually were separate
entities. In that regard, the court noted that while "[c]ourts

begin with the presunption of corporate separateness”:

courts confronted with this issue . . . have focused
on an additional factor: whet her the parent managed
the subsidiary with a degree of control greater than
that normally associated with comon ownership and
di rect or shi p. This factor is borrowed from the so-
cal |l ed "alter-ego” doctri ne, appl i cabl e to
sharehol ders who exert "not nere nmjority or conplete
stock control, but conplete domination . . . so that
the corporate entity [has] . . . no . . . separate
exi stence of its own."

Insolia, 31 F. Supp. 2d at 669 (quoting Consuner's Co-op, 142

Ws. 2d at 484) (other internal citations and quotation omtted;
alterations in original). The court in Insolia concluded that
while "'[p]larents of wholly owned subsidiaries necessarily
control, direct and supervise the subsidiaries to sone extent'

anything less than the degree of control necessary to
pierce the parent corporation's veil of liability is
insufficient to establish personal jurisdiction over the

parent.” 1d. (quoting IDS Life Ins. Co. v. SunAnerica Life Ins.
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Co., 136 F.3d 537, 540 (7th GCr. 1998)). Insolia ultimtely
concluded that the nonresident parent was not the alter ego of
the subsidiary and that there was no basis for disregarding the
corporate integrity of the subsidiary; therefore, there was no
basis on which to accord general personal jurisdiction over the
nonresi dent parent corporation. 1d.

142 Here too, the facts found by the <circuit court
denonstrate the corporate integrity of N ssan North America has

not been overridden by N ssan Japan's control of its subsidiary.

143 The reasoning in Conservatorship of Prom which

addressed under what factual scenario service of process on the
Secretary of State is sufficient to accord personal jurisdiction
over a nonresident corporation, is also helpful when exam ning

cor porate separat eness. Conservatorship of Prom 224 Ws. 2d at

752. The court's reasoning is consistent with the reasoning of

| nsol i a. In Conservatorship of Prom the court held that in

order to enploy service on the Secretary of State as service on
the nonresident defendant based on the activities of the
subsidiary, it was necessary that the record establish that the
nonresi dent parent corporation "controls its subsidiary to such
an extent that the separate corporate identity of the subsidiary
shoul d be disregarded.” [d. at 760. The nmere presence of a
subsidiary that conducts business in Wsconsin was insufficient.
Id. In deciding whether facts sufficient to disregard the
corporate identity of the subsidiary had been established, the

court considered the 15 factors set out in Cenetery Services.

Id. at 760-61.
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44 Accordingly, based on the facts found, the |I|aw
applicable and the reasoning we have held to be persuasive, we
conclude that Rasnmussen has not net his burden of showng a
basis for disregarding the corporate integrity of Ni ssan North
Anmerica. He has provided no evidence of control by N ssan Japan
sufficient to cause us to disregard the separate corporate
identities of the subsidiary and parent. There is no evidence
that Ni ssan Japan and N ssan North Anerica were not operated as
separate and independent corporations; no evidence that Nissan
North Anerica did not independently decide how to operate; and
no evidence of fraud or undercapitalization. In sum Rasmussen
has not shown that the activities of N ssan North Anmerica can be
inputed to N ssan Japan. Wthout the attribution of N ssan
North America's activities in Wsconsin to N ssan Japan
Rasnussen has provided no basis to denonstrate the "substanti al
and not isolated activities" wthin Wsconsin that Ws. Stat.
8 801.05(1)(d) requires for general personal jurisdiction over
Ni ssan Japan. Accordingly, we conclude that N ssan Japan was
properly dism ssed for |ack of personal jurisdiction.

145 Rasnussen cites Huck v. Chicago, St. Paul, M nneapolis

& Omaha Railway Co., 4 Ws. 2d 132, 90 N.W2d 154 (1958) and Lau

v. Chicago & North Western Railway Co., 14 Ws. 2d 329, 111

N.W2d 158 (1961), as decisions that support his position.
Nei t her case is hel pful to Rasnussen's cause.

146 In Huck, the issue was whether Wsconsin had
jurisdiction over a nonresident defendant under the "doing
busi ness" general personal jurisdiction statute in place at the
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time.?® Huck, 4 Ws. 2d at 135. There, we held that even though
the nonresident corporation's only activity in the state was
solicitation, the solicitation included maintaining an office in
M| waukee to facilitate its activities that were "substantia
and extensive" enough to subject the corporation to jurisdiction
of Wsconsin courts. 1d. at 139-41.

147 Simlarly, in Lau, we concluded that under the sane
statute at issue in  Huck, there was general per sonal
jurisdiction over a Mssouri corporation based on the
solicitation activities of its enployees in Wsconsin and the
M | waukee office it maintained. Lau, 14 Ws. 2d at 331-32.

Nei ther Huck nor Lau considered whether there was jurisdiction

over a corporation based on the actions of its subsidiary.
Rat her, as N ssan Japan points out, Huck and Lau "stand for the
unremar kable proposition that, when corporations nmaintain
offices in Wsconsin, have enployees who permanently staff those
offices in Wsconsin, and regularly solicit business in
W sconsin, they are subject to general [personal] jurisdiction."
48 Rasnussen also points us to Cenent. In Cenent, we
held that Wsconsin had general personal jurisdiction over the
United Cerebral Palsy Association (United Cerebral Palsy), a New

York non-profit corporation. The plaintiff brought a breach of

2 The statute that was repealed in 1975 stated that
W sconsin courts had jurisdiction over a foreign corporation if
it "is doing business in Wsconsin at the tinme of service.”
Huck v. Chi., St. Paul, Mnneapolis & Omha Ry. Co., 4 Ws. 2d
132, 135, 90 N.W2d 154 (1958) (citing Ws. Stat. 8§ 262.09(4)
(1957)).
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enpl oynent contract claim against United Cerebral Palsy and
United Cerebral Palsy of Southeastern Wsconsin, Inc. (Wsconsin
Cerebral Palsy), a Wsconsin non-profit, when Wsconsin Cerebral
Pal sy found itself wthout adequate funds to pay plaintiff's
sal ary. Clenment, 87 Ws. 2d at 330. Prior to the contract
di spute, United Cerebral Palsy |oaned Wsconsin Cerebral Palsy
$13,000 on the condition that a controlling number of United
Cerebral Palsy representatives would be placed on the Wsconsin
Cerebral Palsy board of directors. Id. at 329. Consequent |y,
our conclusion that there was general personal jurisdiction over
United Cerebral Palsy was based in large part on the anobunt of
control the circuit court found that the United Cerebral Palsy
had over Wsconsin Cerebral Palsy. Id. at 336. For exanpl e,
the trial court found that United Cerebral Palsy used its
controlling vote on the board to overrule previous decisions
made by Wsconsin Cerebral Palsy. 1d. at 337.

149 Control sufficient to cause a court to disregard
separate corporate identities is the sine qua non of the alter-
ego theory for piercing the corporate veil.3® And, while the
alter-ego theory of personal jurisdiction was not nentioned in

Clenent, the amount of control exercised by United Cerebral

30 As we nentioned above in paragraph 25, piercing the
corporate veil is generally associated with attaching liability
for corporate actions to soneone other than the corporation.
However, the analysis of control enployed therein is simlar to
that enployed in assessing the issue of control when general
personal jurisdiction is at issue. Insolia v. Philip Mrris

Inc., 31 F. Supp. 2d 660, 669 (WD. Ws. 1998).
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Pal sy over Wsconsin Cerebral Palsy mrrors the control parent
corporations have over subsidiaries in cases where courts have
di sregarded the separateness of corporate identities.>3!

150 W& are not persuaded that the decisions Rasnmussen
cited should lead us to the conclusion he seeks. Accordi ngly,
we conclude that Rasnussen has provided no factual or |egal
predi cates for disregarding the separate corporate identities of
Ni ssan Japan and Ni ssan North Anerica. Therefore, Ni ssan Japan
is not subject to general personal jurisdiction based on the
substantial and not isolated activities of N ssan North Anmeri ca.

1. CONCLUSI ON

51 We conclude that even assum ng arguendo that Ni ssan
North Anerica were the agent of N ssan Japan, absent control by
Ni ssan Japan sufficient to cause us to disregard the separate
corporate identities of Ni ssan Japan and N ssan North Anerica,
the activities of the subsidiary corporation are insufficient to
subject its nonresident parent corporation to general personal
jurisdiction under Ws. Stat. 8§ 801.05(1)(d). We al so concl ude
t hat Rasnussen has not nmet his burden to show that the corporate
separ ateness of Ni ssan Japan and Nissan North Anerica should be
di sregarded such that the activities of Nissan North Anmerica in

W sconsin should be inputed to N ssan Japan. Accordingly, the

31 See Consumer's Co-op of Walworth Onty. v. dsen, 142
Ws. 2d 465, 484, 419 N.W2d 211 (1988); see also Piercing the
Corporate Law Veil: The Alter Ego Doctrine under Federal Commobn
Law, 95 Harv. L. Rev. 853, 866-67 (Feb. 1982).
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statutory prerequisites for general personal jurisdiction under
8§ 801.05(1)(d) have not been net.

152 Because we conclude that the statutory requirenents
for general personal jurisdiction have not been nmet, we need not
di scuss whether exercising general personal jurisdiction over
Ni ssan Japan conports with due process. Accordingly, we affirm
the decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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153 SHI RLEY S. ABRAHAMSON, C.J. (concurring). Cener al
personal jurisdiction over a parent corporation "is an inportant
and controversial area that lies at the intersection of civil
procedure and corporate |aw "?!

54 | wite separately to put the issue of genera
personal jurisdiction over a parent corporation in context, to
explore the conplicated nature of the issue presented, and to
raise concern about the mjority opinion's references to
"agency."

155 The issue presented is the circuit court's genera
personal jurisdiction over a parent corporation for the
continuous and substantial acts of its wholly owned subsidiary
corporation in Wsconsin.? The instant case adds a twenty-first
century global tw st because the parent corporation is a private
mul ti national corporation.?

156 The instant case raises a question of jurisdiction

over the parent corporation, not the liability of the parent for

! Jennifer A Schwartz, Piercing the Corporate Veil of an
Alien Parent for Jurisdictional Purposes: A Proposal for a
Standard that Conports with Due Process, 96 Cal. L. Rev. 731
732 (2008).

2 See Ws. Stat. § 801.05(1)(d).

3 The devel opnent of nultinational private enterprises
raises a conflict between the power of the enterprise and the
power of any nation over the enterprise. In the United States
the developnment of nmultinational enterprises raises a conflict
between the power of the enterprise, the power of each
i ndi vidual state of the union, and the power of federal courts.
Schwartz, supra note 1, at 731-32; Yitzhak Hadari, The Structure
of the Private Miltinational Enterprise, 71 Mch. L. Rev. 729
(1973).
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the conduct of the subsidiary. In other words, the case does
not concern substantive rights against the parent corporation.?*

157 To establish that a Wsconsin circuit court has
general personal jurisdiction over a defendant, including a
parent corporation, two criteria nust be net: jurisdiction mnust
be authorized by the Wsconsin | ong-arm statute® and the exercise
of jurisdiction nust not violate the parent corporation's
constitutional due process rights.® The Wsconsin |ong-arm
statute authorizes jurisdiction to the extent allowed by federal
constitutional due process.’ Therefore, the only analysis that
need be done is a due process anal ysis.

158 The &essence of the analysis of general personal
jurisdiction over a corporation is whether the corporation has

“certain mnimum contacts wth [the forun] such that the

“* Henry W Ballantine, Separate Entity of Parent and
Subsidiary Corporations, 14 Calif. L. Rev. 12 (1925-26).

Phillip 1. Bl unber g, The Law of Corporate G oups:
Procedural Problenms in the Law of Parent and Subsidiary
Corporations (1983 & Supp. 2000), addresses the l|law of parent
and subsidiary corporations in the area of procedure; concern
wth substantive liability and limted liability is rarely
i nvol ved.

® Ws. Stat. § 801.05(1)(d).

®Int'l Shoe Co. v. Washington, 326 U.S. 310, 311, 320
(1945). See Kopke v. A Hartrodt S R L., 245 Ws. 2d 396, 408-
09, 629 N.W2d 662 (2001) (two-part inquiry); Cenent v. United
Cerebral Palsy of S E. Ws., Inc., 87 Ws. 2d 327, 334-35, 274
N.W2d 688 (1979) (due process analysis of jurisdiction over
foreign non-profit corporation for conduct of local affiliate).

" Schroeder v. Raich, 89 Ws. 2d 588, 593, 278 N.W2d 871
(1979).
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mai nt enance of the suit does not offend 'traditional notions of
fair play and substantial justice.'"$®

159 In the present case, there is no dispute that genera
personal jurisdiction lies over N ssan Japan's wholly owned
subsidiary corporation, N ssan North Anmerica; N ssan North
Anmerica has substantial, systematic, and continuous contacts in
W sconsi n. | t is further undi sputed that the parent
corporation, N ssan Japan, does not in and of itself have
m ni mum contacts in Wsconsin for a Wsconsin court to invoke
general personal jurisdiction over it. For general personal
jurisdiction over the parent, a court's focus is on the
activities of the parent in relation to the subsidiary so that
the actions of the subsidiary in the forum can be understood as
constituting the parent's presence in the forum A court
exam nes whether the parent's contacts establish general
personal jurisdiction over the parent wunder the ©pertinent
general personal jurisdictional principles (a long-arm statute
and constitutional principles of fairness).

160 The issue of a trial court's general per sona
jurisdiction over a parent corporation on the basis of the
conduct of a subsidiary has been and continues to be the subject

of numerous cases in federal and state courts at |east since

8 Int'l Shoe, 326 U S. at 316 (quoting MIliken v. Meyer,
311 U.S. 457, 463 (1940)).
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1925, when the United States Supreme Court decided Cannon
Manuf act uri ng Co. v. Cudahy Packing Co., 267 U S. 333 (1925).°

61 In Cannon, a conplainant attenpted to establish
jurisdiction in North Carolina over a Miine corporation on the
basis of the activities of a wholly owned subsidiary corporation
in North Carolina. Justice Brandeis, witing a brief, four-page
opinion for the United States Suprene Court, took a formalistic
approach, concluding that the North Carolina court could not
assert jurisdiction as long as the subsidiary corporation had
remained a "distinct corporate entity. . . . The corporate

nl0

separation, though perhaps nerely formal, was real. The exact

basis of the Cannon hol ding has been disputed, nanely whether it

1 12

is based on the federal constitution,' on federal common | aw,

® For discussions and conpilations of cases addressing this
i ssue, see Blunberg, supra note 4; Robert C Casad & WIIliam B.
Ri chman, Jurisdiction in Cvil Actions 8§ 4-3[5], at 496-98 (3d
ed. 2004); 1 WIliam Meade Fletcher, Fletcher Cyclopedia of the
Law of Corporations § 43.70, at 323-34 (2006 rev. ed.); 4A
Charles Alan Wight & Arthur R Mller, Federal Practice and
Procedure 8 1069.4 (3d ed. 2002); Schwartz, supra note 1; Lonny
Shei nkopf Hoffman, The Case Against Vicarious Jurisdiction, 152
U Pa. L. Rev. 1023 (2003-04); WIlliam A Voxman, Jurisdiction
Over a Parent Corporation in |Its Subsidiary's State of
| ncorporation, 141 U Pa. L. Rev. 327, 330-31, 337 (1992).

10 Cannon Manufacturing Co. v. Cudahy Packing Co., 267 U.S.
333, 335, 337 (1925).

1At that time the constitutional basis for jurisdiction
was presence. Pennoyer v. Neff, 95 U S. 714 (1877).

12 The federal comon law for diversity jurisdiction
anal ysis was abolished by Erie Railroad Co. v. Tonpkins, 304
U S 64 (1938).
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on the absence of statutory authorization,'® or on some natural
| aw concept of the attributes of a corporation. !

62 The case law (as well as academ c commentary) is not
consistent in the interpretation or application of Cannon. Sone
cases refuse to attribute the activities of the subsidiary
corporation to a parent corporation as long as the corporation
has followed the formal requirenents mandated by state |aw. *°
O her cases do not adhere to the strict formalistic approach in
Cannon and view Cannon as authorizing the exam nation of the
nature of the relationship between the two corporations to
det erm ne whether the exercise of jurisdiction is warranted.*®

163 Still other cases have questioned the continued

validity of the Cannon case after International Shoe Co. .

Washi ngton, 326 U S. 310, 320 (1945), and view International

Shoe as altering or eroding the jurisdictional test of Cannon

Some of these <cases <conclude that the only due process

l[imtations on the exercise of state court jurisdiction are the

13 Wsconsin has a | ong-arm statute.

4 Daniel G Brown, Jurisdiction Over A Corporation on the
Basis of the Contacts of an Affiliated Corporation: Do You Have
To Pierce the Corporate Veil?, 61 U Cn. L. Rev. 595 602
(1992-93); Lea Bril mayer & Kathl een Pai sl ey, Per sonal
Jurisdiction and Substantive Legal Relations: Corporations,
Conspi raci es, and Agency, 74 Calif. L. Rev. 1, 3 (1986).

15 See, e.g., Hoffman, supra note 9, at 1042 (discussing
di sagreenent about hol ding of Cannon); Voxman, supra note 9, at
330-31, 337 (1992).

8 Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1159 (5th
Cir. 1983) (the degree of control by the parent nust be greater
than that nornmally associated wth comon ownership and
directorship); Voxman, supra note 9, at 337-39 (1992).
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m nimum contacts with the state and fairness standards of

| nt er nati onal Shoe. '’

164 Regardless of whether a court uses the Cannon or

| nternational Shoe approach, an analysis of general persona

jurisdiction over a parent corporation begins with the deeply
rooted principle of Jlaw that a corporation is a separate
juridical entity. A corporation is a legal entity distinct from
its shareholders and enployees. Corporations are |egal
fictions, granting limted liability to the owners of the
corporation. Although a legal fiction, a corporation is also a
| egal fact. Thus, ordinarily a sharehol der, including a parent
corporation as a shareholder, is not subject to the jurisdiction
of a court on the basis of the activities of the corporation
Jurisdiction over a wholly owned subsidiary does not
automatically establish jurisdiction over the parent corporation
in any forum in which the subsidiary has continuous and
substantial contacts.®

65 Courts and comrentators (as well as the parties and
the amci in the present case, and the majority opinion) have
articulated and purport to apply numerous tests to inpute

jurisdiction over the parent corporation based upon the acts of

17 See, e.g., Energy Reserves Goup, Inc. v. Superior Ql
Co., 460 F. Supp. 483 (D. Kan. 1978); Voxnman, supra note 9, at
331-36, (1992).

8 Hadari, supra note 3, at 770-71

6
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the subsidiary: the subsidiary is the parent's alter ego,?*

0 1

agent, ?® adjunct,? creature, dummy, tool, nere department,? or
instrunentality;? the corporate veil should be "pierced";? the

parent exercises a high degree of day-to-day control over the

19 For discussions of the alter ego theory of jurisdiction
and case law, see Bauman v. Dai m er Chrysler Corp.,
F.3d. __, __, 2011 W 1879210 (9th G r. My 18, 2011); Casad &
Ri chman, supra note 9, 8 4-3[5], at 496-98; Schwartz, supra note
1, at 746-48; Voxman, supra note 9, at 348.

20 For discussions of the agency theory of general persona

jurisdiction, see Baunman v. Dai m er Chrysl er Cor p. , L
F.3d. __, __, 2011 W 1879210 (9th Cr. My 18, 2011); Cordon
v. Geenview Hosp., Inc., 300 S W3d 635, 653 (Tenn. 2009)

(jurisdiction my exist when there is an agency relationship
between a parent and subsidiary); Casad & Richman, supra note 9,
8§ 4-3[5], at 498-501; 4A Wight & Mller, supra note 9,
8§ 1069. 4.

’l See, e.g., In re Genetically Mdified Rice Litigation,
576 F. Supp. 2d 1063, 1072 (E.D. M. 2008).

22 See, e.g., Volkswagenwerk Aktiengesellschaft v. Beech
Aircraft Co., 751 F.2d 117 (2d G r. 1984).

23 See generally Frank v. U S. Wst, Inc., 3 F.3d 1357, 1362
n.2 (10th Gr. 1993) (describing agency test, alter ego test,
instrunmentality test and entity test, tests courts developed to
determ ne substantive liability to determne jurisdiction);
Gordon, 300 S.W3d at 652 n. 14.

2 For a discussion of the "piercing the corporate veil"
theory of jurisdiction and case law, see generally Casad &
Ri chman, supra note 9, 8 4-3[5], at 496-98; Schwartz, supra note
1, at 746-48.
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subsidiary notw thstanding formal corporate separateness;? and
the enterprise theory based on economc integration of parent
and subsidiary. ?®

166 Several of these "tests" are borrowed from substantive
fields of law such as contract and tort liability. The meaning
of these tests in substantive |aw cases mght be different from
the neaning of these tests in general personal jurisdiction
cases. '

67 Thus, the circuit court and the majority opinion tread

in murky waters when they use indeterm nate substantive | egal

%> Factors used to determne the extent of the parent's
control include: whether a parent arranges financing for and
capitalization of a subsidiary; whether the corporations keep
separate books, tax returns, and financial statenents; whether
the officers ad directors are the sanme; whether the parent hol ds
its subsidiary as an agent; the nethod of paynent nade to the
parent by the subsidiary; and the extent of control over the
daily affairs of the subsidiary. Courts are generally nore
likely to assert jurisdiction when the subsidiary is
undercapitalized or the conplainant would suffer injustice
absent personal jurisdiction over the foreign parent. Schwartz,
supra note 1, at 748-49.

26 For discussions of the enterprise theory exam ning the
corporate group as a unit, see Blunberg, supra note 4, 8§ 1.03,
at 23-25; Schwartz, supra note 1, at 735; Brilmyer & Paisl ey,
supra note 14, at 30.

2 Commentators and courts explain that the justifications
for holding or not holding a parent corporation substantively
liable for the acts of a subsidiary may be different than the
justifications for exercising general personal jurisdiction over
the parent. See, e.g., 1 Fletcher, supra note 9, § 43.70 at
326- 27. Furthernmore, comentators argue that iif the sane
standard is used for jurisdictional and substantive |aw issues,
then the jurisdictional ruling nmay be wused as collateral
estoppel, preventing the parties fromrelitigating the issue in
the determnation of liability. See, e.g., Brown, supra note
14, at 621.
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tests, such as piercing the corporate veil, to determ ne whether
general personal jurisdiction lies. Tying the jurisdictiona
test to a substantive legal test such as piercing the corporate
veil seens "to allow consideration of a wide and freewheeling
variety of veil-piercing factors for jurisdictional purposes,
divorced from any neaningful appraisal of the defendant's
conduct in relation to the litigation and the forum"?® "The
standards by which we neasure whether to pierce the corporate
veil tell us nothing about the various interests that nust be
bal anced in t he constitutional eval uati on of j udi ci al
jurisdiction."?°

68 Using an anal ysis based upon the extent of control to
determ ne whether the parent conpany has sufficient contacts
with the forum state (through the control of the subsidiaries
actions in the state), as opposed to determ ning whether the
corporate entities should be nmerged or the corporate veil
pierced, noors the jurisdictional analysis to jurisdictional

principles and avoids the potentially confusing interplay of

using a substantive legal test for jurisdictional analyses.

28 Hof fman, supra note 9, at 1094.

2 1d. at 1085. See al so Blunberg, supra note 4, 2000 Supp.
at xii-xiit ("[Fruitful analysis of such procedural questions
relating to such constituent corporations nobst advantageously
starts with an articulation of the objectives and policies of
the doctrine in question. It then inquires whether these
particul ar objectives and policies are better inplenented by
treating the constituents of the group for the purpose at hand
as a single enterprise or by treating each of them as a separate
and distinct entity with its legal responsibilities entirely
unaffected by its role as part of an integrated business.").

9
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169 Although the various "tests,"” often borrowed from the
substantive law, at base may function to determ ne the extent of
control of the parent, what nust not be lost in using these
"tests" for jurisdictional purposes is that they are being
applied to determ ne whether jurisdictional principles (mninmm
contacts, fair play, and substantial justice) are net, not
whet her substantive law principles are net. The majority
opinion relies on the tests developed in substantive |aw cases
and does not acknowl edge that the tests for substantive and
jurisdictional |aw are not necessarily one and the sane.

170 Furthernore, the mpjority opinion relies on tests,
such as "piercing the corporate veil,"” that are considered worn
and neaningless epithets and netaphors.3° Justice Benjanin
Cardozo (then Judge of the New York Court of Appeals) warned in
1926 against using worn epithets and netaphors as a substitute

for rigorous analysis as foll ows:

30 "wWhen the haze of jurisdictional law collides with the
nmet aphor-filled fog of the 'piercing the corporate veil"
doctrine, the result is, predictably, a snmpbg of the thickest
variety. . . . Few areas of the law are as clouded by the use of
met aphors in place of substantive legal analysis as is the area
of piercing the corporate veil." Brown, supra note 14, at 595
598.

The doctrine of piercing the corporate veil has been
analogized to Ilightning: "rare, severe, and unprincipled.™
Frank H. Easterbrook & Daniel R Fischel, Limted Liability and
the Corporation, 52 U. Chi. L. Rev. 89, 89 (1985).

Piercing the corporate veil has been derisively called

many things: ‘unprincipled,’ 'defy[ing] any attenpt at rational
explanation,' 'not entirely conprehensible,' 'dysfunctional,"
and 'freakish[]."" Hof f man, supra note 9, at 1075 (internal

citations omtted).

10
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The whole problem of the relation between parent and
subsidiary corporations is one that is still envel oped
in the msts of netaphor. Met aphors in law are to be
narrowly watched, for starting as devices to liberate
t hought, they end often by enslaving it.

Berkey v. Third Ave. Ry. Co., 155 NE 58, 61 (1926) (a

substantive tort-liability case).

71 The rationale for the exercise of jurisdiction over
the parent corporation, regardless of the nanme given the test,
is that the parent exercises "such dom nation and control over
its subsidiary '"that they do not in reality constitute separate
and distinct corporate entities but are one and the sane

'3l The focus should

corporation for purposes of jurisdiction
be on the control of the parent over the subsidiary as it
relates to the mninmum contacts necessary to establish
jurisdiction over the parent under the ©pertinent genera
personal jurisdictional principles (a long-arm statute and
constitutional principles of fairness).

72 Evidence of parental control over the day-to-day
operations of the subsidiary's contacts in the forum would
rightly be considered a relevant fact in determning whether the
parent corporation has sufficient mninmum contacts wth the
forum If a parent controls the acts of a subsidiary in the
state, then the parent ostensibly acts in the state, and the

state has an interest in exercising jurisdiction over the parent

cor porati on.

3! Hargrave, 710 F.2d at 1159 (quoting 2 James Wn More &
Jo Desha Lucas, Moore's Federal Practice 14.25[6], at 4-273 (2d
ed. 1982).

11
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173 In other words, when the parent corporation's contro
over the subsidiary in the forumstate is such that the entities
shoul d be treated as one and the sane for purposes of exercising
general personal jurisdiction over the parent, the subsidiary's
forum contacts are treated as the parent's forum contacts. The
Restatenent (Second) of Conflicts of Laws states the rule as

foll ows:

Judicial jurisdiction over a subsidiary corporation
does not of itself give a state judicial jurisdiction
over the parent corporation. This is true even though
the parent owns all of the subsidiary's stock. So a
state does not have judicial jurisdiction over a
parent corporation nerely because a subsidiary of the
parent does business within its territory.

Judicial jurisdiction over a subsidiary corporation
will [] give the state judicial jurisdiction over the
parent corporation if the parent so controls and
dom nates the subsidiary as in effect to disregard the
|atter's independent corporate existence.

Rest atenent (Second) of Conflicts of Laws 8 52, cm. b (1971).
74 | wite to stress that no one has fornulated a
mechanical rule that furnishes a certain jurisdictional test.
"Because every corporate relationship may differ significantly
from every other corporate relationship, generalizations about
the characteristics that wll or will not indicate the existence
of the requisite lack of separateness or the existence of
sufficient control are alnost inpossible to draw. "3?

75 To disregard corporate separateness and assert general

personal jurisdiction over the parent corporation on the basis

32 Casad & Richman, supra note 9, § 3-2(b)(ix), at 359.

12
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of the activities of the subsidiary in the forum all that can
be stated is that a court nust closely exam ne the nature and
character of the relationship between the parent and subsidiary
cor por at i ons, the nature of the forum contacts of the
subsidiary, and the degree of control exercised by the parent
over the subsidiary in relation to those forum contacts.3 A
court's inquiry is necessarily fact dependent.3

176 This analysis, in contrast with the use of the various
substantive legal "tests" often used by the courts, begins and
ends with the appropriate question: Does the extent and
continuity of what the parent corporation has done in the forum
state make it reasonable to bring that parent corporation before
a court in the forunf

77 The circuit court in the present case discussed

numerous tests and theories, recognizing nunerous approaches and

expressing frustration that it was uncertain about the
appropriate test. It expressed the confusion surrounding the
anal ysis of general personal jurisdiction as follows: "There is

a significant issue as to whether or not the activities of the
United States subsidiaries should be inputed to either parent.
This seens to be an area where we really allowed the
jurisdictional issue to becone extrenely conplex."”

178 After exam ning and applying various approaches, the
circuit court analyzed the parent corporation's control over the

subsidiary in the present case. Although using the |anguage of

33 See, e.g., 1 Fletcher, supra note 9, § 43.70, at 323.

34 4A Wight & MIler, supra note 9, § 1069.4, at 164, 185.

13
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"piercing the corporate veil," the circuit court concluded that
the facts do not denonstrate pervasive, day-t o- day, or
dom nating control by N ssan Japan over the subsidiary in
W sconsi n. The circuit court opined that "there has clearly
been a failure to denonstrate the corporate veil ought to be
pierced or that on any other theory, jurisdiction over N ssan
Japan coul d be obtained because the subsidiary was sinply a tool
or an extension of the parent.” The record supports the circuit
court's findings of fact about N ssan Japan's |ack of pervasive
control over the subsidiary in Wsconsin. | therefore concur in
t he mandat e.

179 1 should be able to end this concurrence at this
point. | cannot do so, however, because | have not yet anal yzed
the point of dispute between the parties in this court and their
mai n argunent s

80 The parties debate the significance of an agency
relationship between a parent and subsidiary corporation in
determ ning general personal jurisdiction over the parent
cor porati on.

81 The plaintiff argues that the subsidiary in the
present case is the agent of the parent corporation and that
therefore the circuit court has jurisdiction over the parent
corporation based on the Wsconsin contacts of the subsidiary
cor porati on. The plaintiff's assertion, while not stated as
such, at base suggests that all of the wholly owned subsidiary's
contacts in Wsconsin are in furtherance of the agency

rel ati onship between the subsidiary and the parent corporation

14
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in the present case, and so all Wsconsin contacts of the
subsidiary are attributable to the parent corporation.

82 The defendant parent corporation, N ssan Japan, argues
that the forum contacts of a subsidiary cannot be inputed to a
parent corporation based solely on the existence of a purported
princi pal -agent relationship between a parent corporation and a
whol | y owned subsi di ary.

83 Thus the parties debate whether an agency relationship
between the two corporations wll give the forum genera
personal jurisdiction over the parent corporation. The mpjority
addresses the parties' dispute by "assum ng arguendo that N ssan
North America were the agent of N ssan Japan.” Majority op.,
12.

84 To address the parties' dispute, | have to begin by
explaining that the word "agent" can have nore than one | egal
meani ng; the word is not self-explanatory.3 "Agency enconpasses
a wide and diverse range of relationships and circunstances."3®
The concept of agency in the broadest sense includes every
relationship in which one person or entity acts for or

represents another.?’

% Doe v. Holy See, 557 F.3d 1066, 1080 (9th Cir. 2009)
("[T]he standard for determning that a natural person is the
agent of another differs from the standard for attribution of
the actions of a corporation to another entity.").

% Restatement (Third) of Agency § 1.01 cnt. ¢, at 19
(2006) .

3" See, e.g., Gordon, 300 S W3dat 653; St. Cdair
Internedi ate Sch. Dist. v. Internediate Educ. Assoc./Mch. Educ.
Ass'n, 581 N.W2d 707, 716 (Mch. 1998).

15
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85 A corporation can act only through another, either
through an individual or through another corporation (which in
turn acts through an individual or a corporation). Under
general legal principles, a corporate subsidiary, even a wholly
owned subsidiary, is not automatically an agent of a parent
cor por ati on. 38

186 Agency hinges on a principal's right to control the
actions of the agent.?3 "A principal's right to control the
agent is a constant across relationships of agency, but the
content or specific meaning of the right varies."* "The fact
that the substantive |law nmay nake the defendant vicariously
liable for the act of soneone else does not necessarily nean
that the one who acted was the agent of the defendant for | ong-

arm jurisdiction purposes."* To assert general persona

%8 See cases cited at Reporter's Note, Restatenent (Third)
of Agency § 1.01, at 45-46 (2006); Blunberg, supra note 4,
§ 1.02.2 at 21-23 (traditional agency alnost always does not
exi st between a parent corporation and a subsidiary; the word
"agency" is often msused in jurisdiction cases and |linked with
ot her netaphors, like alter ego or piercing the corporate vei
that establish a common |egal identity).

Despite an agency relationship, a principal and agent
retain separate |egal personalities. Restatenment (Third) of
Agency 8 1.01 cnt. c, at 20 (2006).

% Restatement (Third) of Agency § 1.01 cmt. ¢, at 20
(2006).

401 d.

4 Casad & Richman, supra note 9, § 4-3[5], at 479 ("The
agency question for [jurisdictional] basis purposes is distinct
from the agency question for process purposes, and both are
distinct from the question of alter ego or piercing the
corporate veil, although the distinctions often are blurred in
the cases.” 1d. at 496.).

16
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jurisdiction over a parent corporation based on the forum
contacts of a subsidiary, the conplainant nust denonstrate that
the parent corporation exerts significant control over the
actions of the subsidiary.* Evidence of a parent corporation's
significant control over the forum contacts of the subsidiary,
not the indeterm nacy of labeling a wholly owned subsidiary an
agent of the parent corporation, is determnative of inputing
the forum contacts of the subsidiary to the parent corporation
for purposes of general personal jurisdiction.
* % ok *

87 In sum | wite separately to highlight that the
analysis for inputing the contacts of a wholly owned subsidiary
to a parent <corporation for purposes of general personal
jurisdiction is not necessarily the sanme as the analysis for a
corporate parent's substantive liability for the acts of its
whol | y owned subsi di ary.

88 The majority opinion recognizes the distinction
between jurisdiction and substantive liability. But in
di scussing jurisdictional concept s, the majority opinion
references principles that are applicable to substantive
anal yses wthout making a distinction in applying those
principles to the jurisdictional analysis. These references in
the majority opinion are, in ny opinion, potentially confusing.
The analysis of general personal jurisdiction and the analysis

of substantive liability in situations involving a wholly owned

42 Coca-Cola Co. v. Proctor & Ganmble Co., 595 F. Supp. 304,
306 (N.D. Ga. 1983); Voxman, supra note 9, at 341 (1992).
17
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subsidiary and its parent should not be confused as being one
and the sane.

189 No one has fornulated a nechanical rule that furnishes
a certain general personal jurisdictional test in the parent and
subsi diary context. The essence of the answer to the question
whet her general personal jurisdiction over a parent corporation
lies because of the forum contacts of its subsidiary is the
degree of control of the parent over the forum contacts of the
subsi di ary.

190 For the reasons set forth, | wite separately.

18
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