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APPEAL of  an or der  of  t he Ci r cui t  Cour t  f or  Fond du Lac 

Count y,  Rober t  J.  Wi r t z,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § 809. 61 ( 2005- 06) . 1  The cour t  of  appeal s asks us whet her  

St at e v.  Lout sch,  2003 WI  App 16,  ¶25,  259 Wi s.  2d 901,  656 

N. W. 2d 781 ( Ct .  App.  2002) ,  cor r ect l y i nt er pr et s t he cr i mi nal  

r est i t ut i on st at ut e2 when i t  st at es t hat  a cour t  may or der  onl y 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

2 Wi s.  St at .  § 973. 20.   The r el evant  pr ovi s i ons wi l l  be 
c i t ed as we r each t hem.  
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as much r est i t ut i on as a def endant  has t he abi l i t y  t o pay wi t hi n 

t he t er m of  t he sent ence. 3  

¶2 On t he quest i on i nvol v i ng r est i t ut i on or der ed dur i ng a 

sent ence or  pr obat i on t er m,  we hol d t hat  t he st at ut e,  when r ead 

as a whol e,  c l ear l y per mi t s a c i r cui t  cour t  t o or der  f ul l  

r est i t ut i on so l ong as i t  pr oper l y consi der s t he def endant ' s 

abi l i t y  t o pay i n set t i ng t he t ot al  r est i t ut i on and,  wher e 

appl i cabl e,  i n set t i ng t he amount  t hat  must  be pai d dur i ng any 

pr obat i on,  par ol e,  or  ext ended super vi s i on.   The st at ut e gi ves 

no i ndi cat i on t hat  t hat  power  i s cur t ai l ed when pr obat i on i s 

i nvol ved.   I n f act ,  i t  i s  s i gni f i cant  t hat  i n pr ovi di ng f or  

conver t i ng unpai d r est i t ut i on t o c i v i l  j udgment s,  t he 

l egi s l at ur e,  i t  seems cl ear ,  r ecogni zed t hat  t her e woul d be 

ci r cumst ances wher e al l  t he necessar y r est i t ut i on amount s of t en 

woul d not  and coul d not  be pai d bef or e t he compl et i on of  t he 

sent ence or  pr obat i onar y per i od.  

¶3 We t her ef or e answer  t he cer t i f i cat i on f r om t he cour t  

of  appeal s by hol di ng t hat  when a cour t  has consi der ed t he 

def endant ' s abi l i t y  t o pay i n set t i ng r est i t ut i on,  t he l engt h of  

t he t er m of  pr obat i on or  of  t he sent ence does not  have any 

                                                 
3 The i nst ant  case i nvol ves a wi t hhel d sent ence and 

pr obat i on,  wi t h some r est i t ut i on t o be pai d dur i ng pr obat i on;  we 
t her ef or e under st and t he cour t  of  appeal s t o be usi ng t he wor d 
" sent ence"  i n i t s cer t i f i ed quest i on i n a manner  br oad enough t o 
i ncl ude a pr obat i onar y di sposi t i on.   See Pr ue v.  St at e,  63 Wi s.  
2d 109,  114,  116,  216 N. W. 2d 43 ( 1974) ( not i ng t hat  pr obat i on and 
sent ence " ar e di f f er ent  concept s"  but  al so r ecogni z i ng t hat  t he 
wor d " sent ence"  " may be and of t en i s used i n a mor e gener al  
sense [ t o i ncl ude t he concept  of  pr obat i on] " ) .  
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l i mi t i ng ef f ect  on t he t ot al  amount  of  r est i t ut i on t hat  may be 

or der ed.   Her e t he ci r cui t  cour t  consi der ed t he def endant ' s 

abi l i t y  t o pay i n or der i ng r est i t ut i on,  as t he st at ut e r equi r es,  

and because t he ci r cui t  cour t  di d not  er r  i n consi der i ng al l  t he 

evi dence pr esent ed at  t he r est i t ut i on hear i ng or  i n awar di ng 

r est i t ut i on t o t he v i ct i ms i n accor d wi t h t he st at ut e,  we af f i r m 

t he ci r cui t  cour t ' s  or der .  

¶4 The i ssue pr esent ed her e i s  not  act ual l y t he i ssue 

t hat  t he Lout sch cour t  was deci di ng.   The f ocus of  t he Lout sch 

cour t ' s  opi ni on was whet her  when or der i ng r est i t ut i on a cour t  

may def er  maki ng a det er mi nat i on of  abi l i t y  t o pay unt i l  

compl et i on of  a pr i son sent ence and commencement  of  ext ended 

super vi s i on.   I d. ,  ¶28.   The hol di ng we ar e asked t o r evi ew i s 

anot her  pr oposi t i on,  whi ch appear s i n par agr aphs 25 and 28:  

" Read t oget her ,  t hese sect i ons [ of  t he r est i t ut i on st at ut e]  

pl ai nl y cont empl at e t hat  t he cour t  or der  at  sent enci ng an amount  

of  r est i t ut i on t hat  i t  det er mi nes t he def endant  wi l l  be abl e t o 

pay bef or e t he compl et i on of  t he sent ence .  .  .  . "   I d. ,  ¶25.    

¶5 Despi t e t he f act  t hat  t he par agr aph4 and t he r est  of  

t he opi ni on ar e unquest i onabl y f ocused on answer i ng t he quest i on 

of  when a det er mi nat i on of  an abi l i t y  t o pay must  be made,  t he 

cour t  i n t he pr ocess appear ed t o answer  a di f f er ent  quest i on 

when i t  st at ed t hat  a cour t  coul d not  def er  det er mi ni ng t he 

                                                 
4 The sent ence i mmedi at el y f ol l owi ng r eads,  " These sect i ons 

do not  per mi t  a cour t  t o def er  consi der at i on of  t he def endant ' s 
abi l i t y  t o pay when evi dence of  t he def endant ' s abi l i t y  t o pay 
i s pr esent ed. "   St at e v.  Lout sch,  2003 WI  App 16,  ¶25,  259 Wi s.  
2d 901,  656 N. W. 2d 781 ( Ct .  App.  2002)  ( emphasi s added) .  
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amount  of  r est i t ut i on a def endant  woul d be abl e t o pay dur i ng 

t he t er m of  hi s or  her  sent ence.   Thi s has been i nt er pr et ed by 

some5 as sayi ng t hat  t he t ot al  r est i t ut i on or der ed cannot  exceed 

what  t he def endant  has t he abi l i t y  t o pay dur i ng t he t er m of  t he 

sent ence. 6  Because,  as we expl ai n bel ow,  t he st at ut e does not  

l i mi t  a cour t ' s  di scr et i on t o or der  r est i t ut i on i n t hat  way,  

Lout sch i s i ncor r ect  when i t  says t he def endant ' s abi l i t y  t o pay 

dur i ng t he sent ence i s what  t he st at ut e r equi r es t he cour t  t o 

                                                 
5 See,  e. g. ,  St at e v.  Ant hony D. ,  2006 WI  App 218,  ¶7 n. 2,  

296 Wi s.  2d 771,  723 N. W. 2d 775 ( " Thi s cour t  has i n one case 
i nt er pr et ed [ Wi s.  St at .  973. 20( 13) ( a) ]  t o mean t hat  a cour t  may 
not  or der  r est i t ut i on i n a cr i mi nal  case t hat  exceeds a 
def endant ' s abi l i t y  t o pay wi t hi n t he t er m of  t he sent ence. " ) .  

6 Thi s i nt er pr et at i on i s st r engt hened by t he f act  t hat  t he 
" dur i ng t he sent ence"  phr ase was r epeat ed i n t he di r ect i ons t o 
t he c i r cui t  cour t :   " [ W] e r emand f or  t he cour t  t o det er mi ne what  
amount  of  r est i t ut i on i t  i s  r easonabl y pr obabl e t hat  Lout sch 
wi l l  be abl e t o pay dur i ng t he t er m of  hi s sent ence. "   Lout sch,  
259 Wi s.  2d 901,  ¶28.  
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consi der . 7  The por t i on of  Lout sch t hat  has been i nt er pr et ed as 

l i mi t i ng r est i t ut i on i n t hat  manner  i s over r ul ed.   

¶6 That  i s bad news f or  t he pet i t i oner  i n t hi s case,  who 

r el i ed on Lout sch' s st at ement  about  r est i t ut i on bei ng l i mi t ed t o 

an amount  payabl e dur i ng t he sent ence.   Al ber t o Fer nandez 

( Fer nandez)  appeal ed an or der  t o pay $68, 794 i n r est i t ut i on f or  

damages and i nj ur y t hat  he caused when he cr ashed a st ol en car .   

He ar gues t hat  t he c i r cui t  cour t  er r ed by or der i ng r est i t ut i on 

i n an amount  gr eat er  t han t he amount  he coul d pay dur i ng t he 

t er m of  hi s sent ence.   

¶7 Fer nandez al so chal l enged t he r est i t ut i on or der  on t he 

gr ounds t hat  some of  t he c l ai ms wer e submi t t ed t oo l at e,  

v i ol at i ng t he s t at ut e' s r equi r ement s and,  because he was not  

gi ven advance wr i t t en not i ce,  hi s due pr ocess r i ght s.   He ar gues 

                                                 
7 I t  i s  wor t h addi ng t hat  t hi s second i ssue was not  r ai sed 

by Lout sch i n hi s br i ef s and was not  t he subj ect  of  any anal ysi s 
by t he cour t .   Lout sch' s br i ef s i ndi cat e t hat  t he r est i t ut i on 
or der ed was about  $33, 000,  and hi s sent ence i ncl uded 54 mont hs 
of  ext ended super vi s i on and 60 mont hs of  consecut i ve pr obat i on.   
The i ssue pr esent ed by a subst ant i al  r est i t ut i on awar d and a 
r el at i vel y br i ef  pr obat i on t er m was t her ef or e not  under  
consi der at i on t her e.   Ther e i s a subst ant i al  di f f er ence i n t he 
val ue of  a st at ement  based on " a del i ber at i ve consi der at i on of  
t he i ssue at  hand"  ver sus " [ s] ub- si l ent i o or  assumpt i ve 
r esol ut i on, "  as has been not ed.   F. T. C.  v.  I FC Cr edi t  Cor p. ,  543 
F.  Supp.  2d 925,  929 ( N. D.  I l l .  2008) .   As t he Cour t  of  Appeal s 
f or  t he Sevent h Ci r cui t  obser ved under  s i mi l ar  c i r cumst ances,  
even wher e a cour t  has appar ent l y assumed a pr oposi t i on,  
" [ A] ssumpt i ons ar e not  hol di ngs. "   U. S.  v.  Rodr i guez- Rodr i guez,  
453 F. 3d 458,  460 ( 7t h Ci r .  2006) .   See al so Br echt  v.  
Abr ahamson,  507 U. S.  619,  631 ( 1993)  ( " [ S] i nce we have never  
squar el y addr essed t he i ssue,  and have at  most  assumed t he 
appl i cabi l i t y  [ of  t he st andar d i n quest i on] ,  we ar e f r ee t o 
addr ess t he i ssue on t he mer i t s. " ) .  
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t hat  t he awar d of  r est i t ut i on t o i nsur ance compani es i s i n 

v i ol at i on of  t he st at ut e,  whi ch al l ows such awar ds onl y wher e 

j ust i ce r equi r es;  he says j ust i ce does not  r equi r e or der i ng a 

man who washes di shes f or  $5. 15 an hour  t o pay r est i t ut i on t o 

i nsur ance compani es wi t h a combi ned annual  net  i ncome of  $1. 5 

bi l l i on.    

¶8 These addi t i onal  c l ai ms al l  f al l  wi t hi n t he di scr et i on 

of  t he c i r cui t  cour t  because t he st at ut e per mi t s  adj our nment  of  

t he r est i t ut i on hear i ng and i mposes no mandat or y  deadl i nes f or  

c l ai ms t o be made pr i or  t o a r est i t ut i on hear i ng.   I t  al so 

per mi t s cour t s t o det er mi ne when awar ds ar e r equi r ed by j ust i ce,  

and such di scr et i onar y r ul i ngs wi l l  not  be di st ur bed on appeal  

unl ess t hey appl y t he wr ong l egal  st andar d or  ar e not  based on a 

l ogi cal  i nt er pr et at i on of  t he f act s.   Because t he st at ut e i s 

wr i t t en t hat  way,  and because t he st andar d of  r evi ew i s hi ghl y 

def er ent i al ,  we cannot  say t hat  t he c i r cui t  cour t  er r ed i n 

adj our ni ng t he r est i t ut i on hear i ng t wi ce at  t he def endant ' s 

r equest  and t hen per mi t t i ng t est i mony concer ni ng cl ai ms f or  

r est i t ut i on made af t er  sent enci ng ( at  l east  wher e,  as her e,  t he 

def endant  had not i ce of  t he i nj ur i es at  t he t i me of  sent enci ng) .  

Nor  do we f i nd t he cour t ' s  or der  of  f ul l  r est i t ut i on t o t he 

i nsur ance compani es t o be r ever si bl e er r or ;  i t  can be i nf er r ed 

f r om t he cour t ' s  r ul i ng t hat  i t  bel i eved t hat  j ust i ce r equi r ed 

f ul l  r est i t ut i on.  

I .  BACKGROUND 

¶9 The r est i t ut i on awar d at  i ssue i n t hi s case st ems f r om 

damage and i nj ur i es Fer nandez caused dur i ng a br i ef  j oyr i de on 
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t he ni ght  of  June 16,  2005,  when he became i nt oxi cat ed at  a 

f r i end' s par t y,  st ol e a car ,  and dr ove r eckl essl y ar ound a Fond 

du Lac r ai l yar d.   One of  t he wor ker s i n t he r ai l yar d,  Br uce 

Dal ka,  had t o di ve out  of  t he pat h of  t he oncomi ng car  and i n 

t he pr ocess t wi st ed hi s knee.   That  i nj ur y,  whi ch r equi r ed 

mont hs of  medi cal  car e and r esul t ed i n l ost  wages,  account ed f or  

about  $65, 000 of  t he r est i t ut i on or der ed.   The st ol en car  i t sel f  

sust ai ned r el at i vel y mi nor  damage and account ed f or  about  $3, 400 

of  t he r est i t ut i on awar ded.   

¶10 At  a hear i ng i n Fond du Lac Count y Ci r cui t  Cour t  on 

Sept ember  2,  2005,  t he Honor abl e Rober t  J.  Wi r t z pr esi di ng,  

Fer nandez pl ed no cont est  t o t aki ng and dr i v i ng a vehi c l e 

wi t hout  consent  i n v i ol at i on of  Wi s.  St at .  § 943. 23( 2) . 8  The 

cour t  wi t hhel d sent ence,  and Fer nandez was pl aced on pr obat i on 

f or  t wo year s.   Pr obat i on had var i ous condi t i ons,  i ncl udi ng 

r est i t ut i on.   The ci r cui t  cour t  asked whet her  t her e was an 

agr eement  as t o r est i t ut i on or  whet her  a separ at e r est i t ut i on 

hear i ng woul d be necessar y.   Def ense counsel  r equest ed such a 

hear i ng,  and one was schedul ed f or  Oct ober  10,  2005,  wi t hi n t he 

60 days pr escr i bed i n Wi s.  St at .  § 973. 20( 13) ( c) 2. 9  
                                                 

8 He al so pl ed no cont est  t o OWI / causi ng i nj ur y i n v i ol at i on 
of  Wi s.  St at .  § 346. 63( 2) ( a) 1.   On t hat  char ge he was sent enced 
t o 60 days i n j ai l ,  a one- year  l i cense r evocat i on,  a f i ne,  and 
cour t  cost s.  

9 We not e t hat  Wi s.  St at .  § 973. 20( 13) ( c) 2.  expr essl y 
per mi t s hol di ng a separ at e r est i t ut i on hear i ng;  what  was hel d t o 
be pr ohi bi t ed i n Lout sch was def er r i ng a det er mi nat i on of  a 
def endant ' s abi l i t y  t o pay unt i l  af t er  he or  she compl et es t he 
i n- cust ody por t i on of  t he sent ence and begi ns pr obat i on or  
ext ended super vi s i on.   Lout sch,  259 Wi s.  2d 901.  
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¶11 I n t he meant i me,  a j udgment  of  convi ct i on was ent er ed 

on Sept ember  6,  2005.   The j udgment  l i s t ed r est i t ut i on as a 

condi t i on of  pr obat i on on t he second char ge.   The j udgment  al so 

not ed t hat  i f  any r est i t ut i on r emai ned unpai d at  t he end of  t he 

t er m of  pr obat i on,  " a c i v i l  j udgment  shal l  be ent er ed f or  t he 

bal ance due and/ or  ot her  col l ect i on pr ocedur es wi l l  be 

i mpl ement ed. "   

¶12 At  t he Oct ober  20,  2005,  r est i t ut i on hear i ng,  Met Li f e 

Aut o & Home I nsur ance Company ( Met Li f e) 10 submi t t ed a c l ai m of  

$1, 744. 95 f or  addi t i onal  wor k on t he car . 11  Fer nandez r equest ed 

t i me t o i nvest i gat e t he new cl ai m.   The cour t  agr eed t hat  

Fer nandez " ought  t o have t he oppor t uni t y t o addr ess t hat . "   The 

cour t  pr oposed t he dat e of  Januar y 10,  2006,  sayi ng,  " My pr obl em 

i s I ' m booked .  .  .  and t hen I  go i nt o i nt ake i n December  and 

I ' m f i t t i ng t hi s i nt o post - i nt ake as qui ck as I  can. "   A moment  

l at er  t he cour t  sai d agai n,  " I  j ust  l ooked t hr ough my cal endar .   

I t ' s  t he onl y t i me I  r eal l y have avai l abl e.   I t ' s  t he soonest  

t i me I  have avai l abl e. "   Def ense counsel  t wi ce r epl i ed,  " Okay. "   

The r est i t ut i on hear i ng was cont i nued t o Januar y 10,  2006,  t o 

al l ow def ense counsel  t o i nvest i gat e t he addi t i onal  c l ai m.   The 

adj our nment  was done i n or der  t o accommodat e Fer nandez' s r equest  

f or  an oppor t uni t y t o i nvest i gat e f ur t her ,  and counsel  made no 

obj ect i on t o t he Januar y 10,  2006,  dat e.   The ext ensi on was 

                                                 
10 Met Li f e was t he i nsur er  of  t he st ol en car .  

11 An ear l i er  c l ai m f or  $1, 680. 72 had been submi t t ed pr i or  
t o sent enci ng.  
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per mi t t ed i n or der  t o ensur e f ai r ness,  and i t  was i n t he cour t ' s  

di scr et i on t o do so.  

¶13 At  t he cont i nued r est i t ut i on hear i ng on Januar y 10,  

2006,  t he c i r cui t  cour t  agr eed,  over  def ense obj ect i on,  t o al l ow 

cl ai ms Canadi an Nat i onal  Rai l r oad ( CNR) ,  t he sel f - i nsur ed 

empl oyer 12 of  Dal ka,  had submi t t ed t o t he di st r i c t  at t or ney on 

December  9,  2005,  wi t h not i ce t o def ense counsel  on December  16,  

2005,  f or  medi cal  expenses and l ost  wages.   The CNR cl ai m 

submi t t ed i n December  was f or  $22, 313. 56;  by t he t i me of  t he 

Januar y hear i ng,  t he CNR cl ai m had doubl ed t o $44, 808. 60,  and 

CNR was r equest i ng an addi t i onal  $20, 000 i n l ost  wages on 

Dal ka' s behal f .   Dal ka t est i f i ed about  hi s i nj ur y,  medi cal  car e 

and l ost  wages,  but  t her e i s not hi ng i n t he r ecor d i ndi cat i ng he 

ever  submi t t ed a r est i t ut i on f i gur e.  

¶14 The ci r cui t  cour t  hear d t el ephone t est i mony f r om 

Fer nandez about  t he f act or s l i s t ed i n t he st at ut e r el evant  t o 

t hi s case:   Fer nandez' s f i nanci al  r esour ces and hi s ear ni ng 

abi l i t y .   Fer nandez t est i f i ed t hat  he was 18,  l i v i ng wi t h hi s 

mot her  i n Texas,  t aki ng cl asses f or  a Gener al  Educat i onal  

Devel opment  ( GED)  di pl oma,  and wor ki ng as a di shwasher  f or  $5. 15 

per  hour .   He sai d he coul d af f or d t o pay $50 t o $70 a mont h.    

¶15 The cour t  f ound t hat  i f  Fer nandez qui t  hi s GED pr ogr am 

and got  a second j ob,  he coul d af f or d $400 per  mont h i n 

r est i t ut i on.   The f i ndi ng t hat  Fer nandez had t he abi l i t y  t o make 

                                                 
12 CNR' s r epr esent at i ve t est i f i ed t hat  CNR i s sel f - i nsur ed 

and i s subj ect  t o f eder al  l aw but  not  t o wor ker ' s compensat i on 
l aws.  
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$400 mont hl y payment s i s not  cont est ed.   The cour t  or der ed 

Fer nandez t o pay al l  t he r est i t ut i on r equest ed by t he t wo 

i nsur er s,  t he car  owner ,  and t he i nj ur ed wor ker ,  f or  a t ot al  of  

$68, 794. 27, 13 wi t h payment s of  $400 per  mont h t o begi n i n 

Febr uar y 2006.   At  t he t i me,  Fer nandez' s pr obat i on was set  t o 

t er mi nat e on Sept ember  2,  2007;  t her e wer e 20 mont hs r emai ni ng. 14   

¶16 An amended j udgment  of  convi ct i on f i l ed on Januar y 17,  

2006,  r ef l ect ed t he amount  of  r est i t ut i on as $68, 794. 27 and 

di r ect ed Fer nandez t o pay $400 per  mont h.   A r est i t ut i on or der  

f i l ed t he same day l i s t ed t he f ol l owi ng vi ct i ms and amount s:   

                                                 
13 The cour t  made no expl i c i t  f i ndi ng on t he r ecor d as t o 

Fer nandez' s abi l i t y  t o pay t he t ot al  amount  of  r est i t ut i on.   I t  
woul d have been pr ef er abl e f or  t he c i r cui t  cour t  t o make a mor e 
compl et e and pr eci se r ecor d t hat  t he cour t  consi der ed t he 
def endant ' s abi l i t y  t o pay when i t  set  t he t ot al  r est i t ut i on at  
$68, 794;  however ,  gi ven t he f i ndi ng t hat  $400 per  mont h was 
wi t hi n Fer nandez' s abi l i t y  t o pay——a f i ndi ng t hat  was not  
chal l enged——t he cour t  di d not  er r  i n set t i ng t ot al  r est i t ut i on 
i n an amount  t hat ,  pai d at  l east  at  t hat  r at e,  woul d r equi r e 14 
year s t o r epay.   I n any event ,  Fer nandez' s chal l enge t o t he 
r est i t ut i on awar d was not  made on t he gr ounds t hat  t he abi l i t y  
t o pay was not  consi der ed.  

14 Bef or e Fer nandez' s pr obat i on expi r ed,  a pet i t i on and 
st i pul at i on wer e f i l ed wi t h t he cour t  t o ext end pr obat i on.   On 
May 24,  2007,  t he c i r cui t  cour t  or der ed t hat  pr obat i on be 
ext ended by t wo year s t o Sept ember  2,  2009.   I n t he pet i t i on 
Fer nandez st at ed t hat  t he r est i t ut i on was bei ng appeal ed,  and he 
wai ved t he r i ght  t o a hear i ng on t he mat t er  of  ext endi ng 
pr obat i on.   The pet i t i on st at ed,  " I  under st and t hat  t he Dept .  of  
Cor r ect i ons bel i eves I  have not  made a good f ai t h ef f or t  t o pay 
and i s aski ng t he cour t  t o:  ext end my pr obat i on f or  2 year s,  0 
mont hs. "   Document at i on at t ached t o t he pet i t i on showed t hat ,  as 
of  May 21,  2007,  no payment s had been made t owar d cour t  cost s or  
r est i t ut i on.   The ext ensi on of  pr obat i on i s not  cont est ed i n 
t hi s appeal .  
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Mar gar et  Rober t s, 15 $250. 00;  Met Li f e,  $3, 175. 67;  Dal ka,  

$20, 560. 00;  and CNR,  $44, 808. 60.   

¶17 At  a post - convi ct i on mot i on hear i ng,  Fer nandez 

chal l enged t he r est i t ut i on on t he same gr ounds t hat  he now 

ar gues bef or e t hi s cour t .  He asked t hat  t he cour t :  

-   Reduce t he t ot al  r est i t ut i on t o t he maxi mum amount ,  at  

t he r at e t he cour t  det er mi ned he had t he abi l i t y  t o pay 

each mont h ( $400) ,  t hat  coul d be pai d dur i ng t he t er m of  

hi s pr obat i on. 16  

-  Vacat e t he or der  f or  r est i t ut i on t o Dal ka and CNR because 

( 1)  t he c l ai ms f or  r est i t ut i on f or  t hese vi ct i ms wer e 

bar r ed because t hey wer e not  made at  t he t i me of  

sent enci ng;  and ( 2)  at  t he t i me of  sent enci ng,  Fer nandez 

had not  had not i ce t hat  t her e woul d be cl ai ms f r om t hese 

vi ct i ms.  

-   Vacat e t he or der  f or  r est i t ut i on t o Dal ka because 

Fer nandez had no not i ce of  t he c l ai m because Dal ka 

nei t her  expl i c i t l y  r equest ed r est i t ut i on nor  pr ovi ded any 

document at i on of  hi s c l ai m. 17  

                                                 
15 Rober t s was t he owner  of  t he st ol en car .  

16 The maxi mum r est i t ut i on i s r ef er r ed t o as $9, 600 i n t he 
post - convi ct i on mot i on,  assumi ng a 24- mont h pr obat i on per i od.   
I n t he br i ef s on appeal ,  t he maxi mum amount  i s r ef er r ed t o as 
$8, 000,  whi ch r ecogni zes t hat  by t he t i me of  t he r est i t ut i on 
hear i ng,  f our  mont hs of  pr obat i on had al r eady passed and 20 
mont hs r emai ned.  

17 Fer nandez al so al l eged t hat  t her e was not  pr oof  by a 
pr eponder ance of  t he evi dence t o suppor t  t he r est i t ut i on or der .   
He di d not  pur sue t hat  ar gument  on appeal .  
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-   Vacat e t he or der  f or  r est i t ut i on t o Met Li f e and t o CNR i n 

i t s capaci t y as t he i nsur er  f or  Dal ka.   Wi s.  St at .  

§ 973. 20( 5) ( d)  aut hor i zes r ei mbur sement  t o i nsur ance 

compani es i f  j ust i ce r equi r es,  but  Fer nandez ar gued t hat  

j ust i ce does not  r equi r e i t  her e gi ven t he di spar i t y 

bet ween t he i nsur ance compani es'  weal t h and Fer nandez' s 

pover t y.  

¶18 The ci r cui t  cour t  deni ed t he mot i on t o l i mi t  t he 

or der ed r est i t ut i on t o what  was payabl e dur i ng pr obat i on,  

st at i ng,  " [ u] l t i mat el y,  what  [ Fer nandez]  owes i n r est i t ut i on may 

be a mor e si gni f i cant  amount  t o compensat e t he v i ct i ms [ t han he 

can pay over  t he cour se of  pr obat i on] . "   The ci r cui t  cour t  c i t ed 

Huml  v.  Vl azny,  2006 WI  87,  293 Wi s.  2d 169,  716 N. W. 2d 807,  

whi ch deal t  wi t h anot her  quest i on but  acknowl edged wi t hout  

di sappr oval  a r est i t ut i on awar d t hat  exceeded t he amount  t he 

def endant  had t he abi l i t y  t o pay dur i ng t he t er m of  pr obat i on. 18  

The ci r cui t  cour t  sai d t he ar gument s about  not i ce wer e 

unper suasi ve because f i r st ,  t he r equest  came i n bef or e t he 

r est i t ut i on hear i ng had concl uded and r est i t ut i on had been 

                                                 
18 Huml  deal t  wi t h t he ef f ect  of  a set t l ement  agr eement  on a 

r est i t ut i on or der .   What  cour t s have obser ved i s t he appar ent  
cont r adi ct i on bet ween Lout sch and t he f act s of  Huml .   
Rest i t ut i on i n t he under l y i ng cr i mi nal  case t her e had been set  
at  $140, 000;  payment s wer e or der ed at  $425 per  mont h;  and t hr ee 
year s '  pr obat i on was i ni t i al l y  i mposed.   As t hi s cour t  not ed 
wi t hout  f ur t her  comment ,  a subst ant i al  amount  of  r est i t ut i on 
woul d have r emai ned out st andi ng af t er  pr obat i on was t er mi nat ed.   
Huml  v.  Vl azny,  2006 WI  87,  ¶¶7- 8,  293 Wi s.  2d 169,  716 N. W. 2d 
807.  
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or der ed,  and second,  Fer nandez knew about  t he man he i nj ur ed and 

t her ef or e had not i ce t hat  ot her  c l ai ms wer e possi bl e.  

¶19 Fer nandez appeal ed;  as not ed above,  t he cour t  of  

appeal s cer t i f i ed t he appeal  t o t hi s cour t .  

I I .  STANDARD OF REVI EW 

¶20 Her e we r evi ew bot h t he i nt er pr et at i on of  t he 

r est i t ut i on st at ut e and i t s appl i cat i on t o a gi ven set  of  f act s,  

whi ch pr esent s a quest i on of  l aw and i s r evi ewed de novo.   See,  

e. g. ,  St at e v.  Sweat ,  208 Wi s.  2d 409,  561 N. W. 2d 695 ( 1997) .   

Revi ewi ng t he cal cul at i on of  r est i t ut i on i nvol ves a quest i on of  

whet her  t he t r i al  cour t  mi sused i t s di scr et i onar y aut hor i t y.   

St at e v.  Bof f er ,  158 Wi s.  2d 655,  658,  462 N. W. 2d 906,  907- 08 

( Ct .  App.  1990) .   Thi s cour t  may r ever se a di scr et i onar y 

deci s i on i f  t he t r i al  cour t  appl i ed t he wr ong l egal  st andar d or  

di d not  gr ound i t s deci s i on on a l ogi cal  i nt er pr et at i on of  t he 

f act s.   See St at e v.  Behnke,  203 Wi s.  2d 43,  58,  553 N. W. 2d 265 

( Ct .  App.  1996) ;  St at e v.  Roger s,  196 Wi s.  2d 817,  829,  539 

N. W. 2d 897 ( Ct .  App.  1995) .  

I I I .  DI SCUSSI ON 

¶21 Because Fer nandez woul d have us i nt er pr et  t he st at ut e 

as i mposi ng a l i mi t  on t he amount  of  r est i t ut i on a cour t  can 

or der ,  we begi n by not i ng t hat  f ul l  or  par t i al  r est i t ut i on i s 

mandat or y under  t he st at ut e " unl ess t he cour t  f i nds subst ant i al  

r eason not  t o do so and st at es t he r eason on t he r ecor d. " 19 

                                                 
19 Wi sconsi n St at .  § 973. 20( 1r ) :  

When i mposi ng sent ence or  or der i ng pr obat i on f or  any 
cr i me,  ot her  t han a cr i me i nvol v i ng conduct  t hat  
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¶22 The st at ut e al so makes i t  mandat or y,  wi t hout  

except i on,  f or  a sent enci ng cour t  t o consi der  speci f i c  f act s i n 

ar r i v i ng at  a deci s i on on a r est i t ut i on or der . 20  Thr ee of  t he 

                                                                                                                                                             
const i t ut es domest i c abuse under  s.  813. 12( 1) ( am)  or  
968. 075( 1) ( a) ,  f or  whi ch t he def endant  was convi ct ed,  
t he cour t ,  i n addi t i on t o any ot her  penal t y aut hor i zed 
by l aw,  shal l  or der  t he def endant  t o make f ul l  or  
par t i al  r est i t ut i on under  t hi s sect i on t o any vi ct i m 
of  a cr i me consi der ed at  sent enc i ng or ,  i f  t he v i ct i m 
i s deceased,  t o hi s or  her  est at e,  unl ess t he cour t  
f i nds subst ant i al  r eason not  t o do so and st at es t he 
r eason on t he r ecor d.  .  .  .   Rest i t ut i on or der ed under  
t hi s sect i on i s a condi t i on of  pr obat i on,  ext ended 
super vi s i on,  or  par ol e ser ved by t he def endant  f or  a 
cr i me f or  whi ch t he def endant  was convi ct ed.   Af t er  
t he t er mi nat i on of  pr obat i on,  ext ended super vi s i on,  or  
par ol e,  or  i f  t he def endant  i s not  pl aced on 
pr obat i on,  ext ended super vi s i on,  or  par ol e,  
r est i t ut i on or der ed under  t hi s sect i on i s enf or ceabl e 
i n t he same manner  as a j udgment  i n a c i v i l  act i on by 
t he v i ct i m named i n t he or der  t o r ecei ve r est i t ut i on 
or  enf or ced under  ch.  785.  

See al so Wi s.  St at .  § 973. 09( 1) ( b) .  

20 Wi sconsi n St at .  § 973. 20( 13) ( a) :  

The cour t ,  i n det er mi ni ng whet her  t o or der  r est i t ut i on 
and t he amount  t her eof ,  shal l  consi der  al l  of  t he 
f ol l owi ng:  

1.   The amount  of  l oss suf f er ed by any vi ct i m as a 
r esul t  of  a cr i me consi der ed at  sent enci ng.  

2.   The f i nanci al  r esour ces of  t he def endant .  

3.   The pr esent  and f ut ur e ear ni ng abi l i t y  of  t he 
def endant .  

4.   The needs and ear ni ng abi l i t y  of  t he def endant ' s  
dependent s.  

5.   Any ot her  f act or s whi ch t he cour t  deems appr opr i at e.  
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f act or s t he cour t  " shal l  consi der "  ar e r el at ed t o t he 

def endant ' s f i nanci al  s i t uat i on:   t he f i nanci al  r esour ces of  t he 

def endant ,  t he pr esent  and f ut ur e ear ni ng abi l i t y  of  t he 

def endant ,  and t he needs and ear ni ng abi l i t y  of  t he def endant ' s 

dependent s. 21 

¶23 Our  case l aw has r epeat edl y st r essed t he necessi t y of  

consi der i ng a def endant ' s abi l i t y  t o pay when or der i ng 

r est i t ut i on.   I n Hugget t  v.  St at e,  83 Wi s.  2d 790,  266 N. W. 2d 

403 ( 1978) ,  t hi s cour t  addr essed a s i t uat i on wher e a def endant  

had her  pr obat i on ext ended f or  cont i nued payment  of  r est i t ut i on 

even t hough she had i ni t i al l y  made a good f ai t h ef f or t  by maki ng 

some payment s and l acked t he capaci t y t o keep up wi t h t he 

payment s. 22  Thi s cour t  r emanded f or  a new pr obat i on r evocat i on 

hear i ng on t he gr ounds t hat  ext endi ng pr obat i on sol el y f or  

nonpayment  of  r est i t ut i on was not  per mi ssi bl e wher e t he 

                                                 
21 Fer nandez ar gues t hat  i n r equi r i ng a cour t  t o consi der  

t hese f act or s t he l egi s l at ur e was cappi ng t he t ot al  amount  t hat  
can be or der ed at  an amount  wi t hi n t he abi l i t y  t o pay,  and gi ven 
t he l anguage i n Wi s.  St at .  § 973. 20( 10) ,  i t  was cappi ng t he 
amount  at  t he abi l i t y  t o pay wi t hi n t he t er m of  t he sent ence.   
Gi ven t he pr ovi s i on i n § 973. 20( 1r )  f or  conver t i ng any unpai d 
bal ance of  r est i t ut i on t o a c i v i l  j udgment ,  whi ch we di scuss at  
¶¶47- 48 bel ow,  we di sagr ee t hat  t hese f act or s const i t ut e such a 
cap.  

22 As not ed above,  t he ext ensi on of  Fer nandez' s pr obat i on by 
t wo year s i s not  cont est ed;  i t  was st i pul at ed t o t he c i r cui t  
cour t  t hat  t he r equi r ement  of  a good f ai t h ef f or t  had not  been 
met ,  and t her ef or e Hugget t  v.  St at e,  83 Wi s.  2d 790,  266 N. W. 2d 
403 ( 1978) ,  does not  appl y t o t hat  det er mi nat i on.   We ci t e 
Hugget t  because i t  makes cl ear  t hat  t he def endant ' s abi l i t y  t o 
pay i s a r el evant  f act or  and ar t i cul at es some of  t he pol i cy 
concer ns sur r oundi ng r est i t ut i on.  
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def endant  had made a good f ai t h ef f or t  but  di d not  have t he 

abi l i t y  t o pay t he amount  or der ed:  

I f  t he pr obat i oner  l acks t he capaci t y t o pay and has 
demonst r at ed a good f ai t h ef f or t  dur i ng pr obat i on,  
f ai l ur e t o make r est i t ut i on cannot  be " cause"  f or  
ext endi ng pr obat i on.   As we have not ed pr evi ousl y,  t he 
cr i mi nal  j ust i ce syst em shoul d not  be empl oyed t o 
suppl ement  a c i v i l  sui t  or  as a t hr eat  t o coer ce t he 
payment  of  a c i v i l  l i abi l i t y  or  t o per f or m t he 
f unct i ons of  a col l ect i on agency.    

I d.  at  803- 04 ( c i t i ng St at e v.  Scher r ,  9 Wi s.  2d 418,  424,  101 

N. W. 2d 77 ( 1960) ) .  

¶24 The r at i onal e f or  t he r ul e we emphasi zed i n Hugget t  

was t hat  absent  a meani ngf ul  det er mi nat i on of  t he def endant ' s 

abi l i t y  t o pay,  r est i t ut i on l oses a l ar ge par t  of  i t s  

s i gni f i cance.  

Condi t i oni ng pr obat i on on maki ng r est i t ut i on al so 
pr ot ect s t he communi t y ' s i nt er est  i n havi ng t he 
vi ct i ms of  cr i me made whol e.   However ,  condi t i oni ng 
pr obat i on on t he sat i sf act i on of  r equi r ement s whi ch 
ar e beyond t he pr obat i oner ' s cont r ol  under mi nes t he 
pr obat i oner ' s sense of  r esponsi bi l i t y .  

.  .  .  .  

We have pr evi ousl y emphasi zed t he i mpor t ance of  t he 
t r i al  cour t ' s  det er mi ni ng a pr obat i oner ' s abi l i t y  t o 
pay i n i mposi ng r est i t ut i on.   

Hugget t ,  83 Wi s.  2d at  798- 99,  800.  

¶25 I n Sweat ,  208 Wi s.  2d 409,  t hi s cour t  agai n r ecogni zed 

t hat  par t  of  t he pur pose of  r est i t ut i on i s f or  t he benef i t  of  

t he def endant ,  anot her  i ndi cat i on t hat  t he def endant ' s 

c i r cumst ances ar e not  i nci dent al  t o t he set t i ng of  r est i t ut i on.   
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I d.  at  422 ( " Rest i t ut i on ser ves a dual  pur pose,  maki ng t he 

vi ct i m whol e and r ehabi l i t at i ng t he def endant . " )    

¶26 I n consi der i ng t he def endant ' s abi l i t y  t o pay,  cour t s  

may consi der  ext er nal  l egal  r eal i t i es as wel l ,  such as t he f act  

t hat  a r est i t ut i on or der  i s not  di schar geabl e i n bankr upt cy.   

St at e v.  Fol ey,  142 Wi s.  2d 331,  417 N. W. 2d 920 ( Ct .  App.  

1987) . 23  

 ¶27 Fer nandez cont ends,  however ,  t hat  t her e i s essent i al l y  

anot her  consi der at i on t hat  t he cour t  i s  r equi r ed t o make;  t hat  

i s ,  wher e pr obat i on i s or der ed,  t he st at ut e caps r est i t ut i on at  

t he amount  t hat  t he def endant  has t he abi l i t y  t o pay wi t hi n t he 

per i od of  pr obat i on.    

¶28 I t  i s  t r ue t hat  Fer nandez can ci t e t o some l anguage i n 

t he st at ut e t hat ,  at  f i r st  gl ance,  seems t o suppor t  hi s 

posi t i on.   Fi r st ,  t he st at ut e descr i bes t hr ee r est i t ut i on 

payment  pl ans,  so t o speak,  t hat  ar e wi t hi n a cour t ' s  di scr et i on 

t o or der :  " i mmedi at el y,  wi t hi n a speci f i ed per i od or  i n 

speci f i ed i nst al l ment s. "   Wi s.  St at .  § 973. 20( 10) .   Onl y t he 

                                                 
23 Ther e t he cour t  hel d t hat  " [ t ] he t r i al  cour t  cor r ect l y 

concl uded t hat  i t  coul d r equi r e,  as a condi t i on of  Fol ey' s 
pr obat i on,  t hat  he make r est i t ut i on t o t he v i ct i ms of  hi s cr i me 
even t hough hi s c i v i l  l i abi l i t y  t o t hem had been di schar ged i n 
bankr upt cy.   Because t he f eder al  bankr upt cy cour t s def er  t o t he 
sover ei gnt y of  t he st at e i n cr i mi nal  pr osecut i ons,  t he 
r est i t ut i on or der  does not  v i ol at e t he supr emacy cl ause of  t he 
f eder al  const i t ut i on. "   St at e v.  Fol ey,  142 Wi s.  2d 331,  341- 42,  
417 N. W. 2d 920 ( Ct .  App.  1987)  ( c i t i ng Kel l y v.  Robi nson,  479 
U. S.  36,  37 ( 1986)  ( decl i ni ng t o per mi t  t he di schar ge i n 
bankr upt cy of  r est i t ut i on or der ed i n a cr i mi nal  case ci t i ng " t he 
deep convi ct i on t hat  f eder al  bankr upt cy cour t s shoul d not  
i nval i dat e t he r esul t s of  st at e cr i mi nal  pr oceedi ngs" ) ) .  
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second one,  t he " wi t hi n a speci f i ed per i od"  opt i on,  i s  f ur t her  

qual i f i ed.   I t  i s  qual i f i ed i n t he next  sent ence:  " I f  t he 

def endant  i s pl aced on pr obat i on or  sent enced t o i mpr i sonment ,  

t he end of  a speci f i ed per i od shal l  not  be l at er  t han t he end of  

any per i od of  pr obat i on,  ext ended super vi s i on or  par ol e. "   I d.   

One way t o r econci l e t hi s par t  of  t he st at ut e wi t h t he ot her  

sect i ons woul d be t o l i mi t  al l  r est i t ut i on or der s i n 

c i r cumst ances l i ke Fer nandez' s t o an amount  t hat  can be i mposed,  

t aki ng i nt o consi der at i on what  he has t he abi l i t y  t o pay dur i ng 

t he t er m of  hi s pr obat i on.  

¶29 A second par t  of  Wi s.  St at .  § 973. 20( 1r )  t hat  seems t o 

suppor t  Fer nandez' s ar gument  i s t he st at ement  t hat  

" [ r ] est i t ut i on or der ed under  t hi s sect i on i s a condi t i on of  

pr obat i on,  ext ended super vi s i on,  or  par ol e" ——a st at ement  t hat  

can t echni cal l y be t r ue onl y i nsof ar  as i t  i s  t al k i ng about  t he 

r est i t ut i on t hat  i s bei ng pai d by t he def endant  dur i ng 

pr obat i on.   

¶30 The r esul t  of  such t echni cal  or  super f i c i al  r eadi ng of  

t he st at ut e,  however ,  woul d be t o r ead i nt o t he l anguage a 

subst ant i al  l i mi t at i on t hat  cont r avenes al l  of  t he sur r oundi ng 

l anguage,  whi ch r epeat edl y st r esses t he di scr et i on of  t he cour t  

i n maki ng a deci s i on about  r est i t ut i on and emphasi zes t hat ,  wi t h 

r ar e except i ons,  ei t her  par t i al  or  f ul l  r est i t ut i on i s 

mandat or y.   Such a r eadi ng al so i s gr ounded on sever al  

assumpt i ons t hat ,  as we expl ai n bel ow,  unr avel  i n a car ef ul  

r eadi ng of  t he st at ut e.  
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¶31 As t he cour t  of  appeal s not ed,  Lout sch has been r ead 

as hol di ng what  Fer nandez ur ges.   I n f act ,  t he Lout sch cour t  

act ual l y st at ed an even br oader  r ul e.   Lout sch r ef er r ed t o 

det er mi ni ng t he amount  a def endant  had t he abi l i t y  t o pay 

" bef or e t he compl et i on of  t he sent ence"  and,  el sewher e,  " dur i ng 

t he t er m of  hi s sent ence. "   Lout sch,  259 Wi s.  2d 901,  ¶¶25,  28 

( emphasi s added) .    

¶32 One can ar r i ve at  such a r ul e onl y by f ai l i ng t o 

obser ve di st i nct i ons made by t he t hr ee sent ences of  Wi s.  St at .  

§ 973. 20( 10) .   The f i r st  sent ence l i s t s t hr ee opt i ons avai l abl e 

f or  r epayment :   a cour t  may r equi r e a def endant  t o pay 

" i mmedi at el y, "  " wi t hi n a speci f i ed per i od, "  or  " i n speci f i ed 

i nst al l ment s. "  

¶33 Lout sch and Fer nandez t hen r ead t he second sent ence 

( " [ i ] f  t he def endant  i s pl aced on pr obat i on .  .  .  t he end of  t he 

speci f i ed per i od shal l  not  be l at er  t han t he end of  any per i od 

of  pr obat i on .  .  . " ) 24 and assume t hat  pr obat i on i s t he 

equi val ent  of  t he second payment  pl an.   Such an assumpt i on i s 

i ncor r ect .   The st at ut e pr esent s no bar r i er  t o a cour t ' s  

or der i ng i mmedi at e payment  ( t he f i r st  opt i on)  and i mposi ng 

pr obat i on;  f or  t hat  mat t er ,  t he c i r cui t  cour t  coul d ( as i t  

ar guabl y di d i n Fer nandez' s case)  r equi r e t hat  t he payment  pl an 

be t he t hi r d opt i on,  " i n speci f i ed i nst al l ment s. "   Fer nandez was 

t ol d t o pay $400 a mont h,  whi ch i s a speci f i ed i nst al l ment .   I n 

                                                 
24 The sent ence al so ment i ons ext ended super vi s i on and 

par ol e,  but  f or  s i mpl i c i t y ' s sake,  we' l l  f ocus on pr obat i on 
because t hat  i s what  i s r el evant  her e.  
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ei t her  of  t hese t wo scenar i os,  t her e i s no f ur t her  l i mi t at i on 

cr eat ed by t he st at ut e.    

¶34 Never t hel ess,  Lout sch r eads t hat  second sent ence 

t oget her  wi t h t he t hi r d sent ence,  whi ch i nvol ves a scenar i o not  

i mpl i cat ed her e:   t he i nt ensi ve sanct i ons pr ogr am.   Wher e t hat  

pr ogr am i s par t  of  t he sent ence,  " t he end of  t he speci f i ed 

per i od shal l  not  be l at er  t han t he end of  t he sent ence under  

[ t he i nt ensi ve sanct i ons pr ogr am st at ut e] . "   Wi s.  St at .  

§ 973. 20( 10) .  

¶35 To cr af t  t he r ul e t hat  Lout sch has been i nt er pr et ed t o 

cr eat e,  one has t o st ar t  wi t h t he assumpt i on t hat  t he payment  

pl an chosen i s t he " wi t hi n a speci f i ed per i od"  opt i on;  add t o 

t hat  t he assumpt i on t hat  pl aci ng a def endant  on pr obat i on 

aut omat i cal l y put s hi m or  her  on t he " wi t hi n a speci f i ed per i od"  

pl an;  and pr oceed t o t he i nf er ence t hat  when pr obat i on i s 

i mposed and t he " wi t hi n a speci f i ed per i od"  concept  comes i nt o 

pl ay,  t he t ot al  or der ed r est i t ut i on must  be pai d bef or e t he end 

of  pr obat i on.   Even mor e mi schi ef  i s  done by conf l at i ng " t he end 

of  t he sent ence"  l anguage r el at i ng t o t he i nt ensi ve sanct i ons 

pr ogr am wi t h " t he end of  any per i od of  pr obat i on. "   Jumbl i ng 

concept s f r om t he t hr ee sent ences t oget her  and addi ng i n t he 

abi l i t y  t o pay anal ysi s f r om Wi s.  St at .  § 973. 20( 13) ,  one 

ar r i ves at  t he ar gued- f or  r ul e:   a cour t  must  det er mi ne how much 

t he def endant  wi l l  be abl e t o pay bef or e t he compl et i on of  t he 

sent ence.   

¶36 I t  i s  easy t o see how t he Lout sch r ul e woul d shar pl y 

cur t ai l  t he cour t ' s  di scr et i on t o det er mi ne how much r est i t ut i on 
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t o or der .   The " bef or e t he end of  t he sent ence"  r ul e,  as appl i ed 

her e,  woul d l i mi t  r est i t ut i on t o under  $10, 000 whi l e t he damages 

wer e si x t i mes t hat  amount ;  i n ot her  cases t he r esul t s coul d be 

even mor e dr ast i c.   Wher e a s i x- mont h j ai l  t er m was i mposed,  f or  

exampl e,  r est i t ut i on woul d be capped at  what  t he def endant  coul d 

pay dur i ng t he t er m of  t he j ai l  sent ence;  wher e t hat  t i me i s 

ser ved i n cust ody as opposed t o wi t h Huber  or  wor k- r el ease 

pr i v i l eges,  t he pr act i cal  ef f ect  woul d be no r ecover abl e 

r est i t ut i on at  al l .  

¶37 Adopt i ng such a r ul e mi ght  wel l  cr eat e i ncent i ves t o 

i ncr ease t he l engt h of  pr obat i on or der ed,  as wel l .   We have 

al r eady st at ed t he pr i nci pl e t hat  usi ng pr obat i on f or  t hat  

pur pose i s i mpr oper , 25 and ot her s,  such as t he Judi c i al  Counci l  

Commi t t ee,  have al l uded t o t he f act  t hat  doi ng so i s a poor  use 

of  scar ce r esour ces. 26 

¶38 As we not ed above,  however ,  t he cour t  of  appeal s i n 

Lout sch was addr essi ng a di f f er ent  quest i on al t oget her ——whet her  

a cour t  coul d del ay maki ng a det er mi nat i on of  a def endant ' s 

abi l i t y  t o pay unt i l  a l at er  poi nt  when he compl et ed a pr i son 

sent ence and began a per i od of  ext ended super vi s i on.   The 

                                                 
25 Hugget t ,  83 Wi s.  2d at  803- 04.  

26 " The avai l abi l i t y  of  a c i v i l  j udgment  f or  unpai d 
r est i t ut i on enf or ceabl e by t he v i ct i m under  s.  973. 20( 1) ,  
st at s. ,  subst ant i al l y  r educes t he necessi t y of  ext endi ng 
pr obat i on sol el y  f or  t he pur pose of  enf or ci ng cour t - or der ed 
payment s,  a pr act i ce of  quest i onabl e cost - ef f ect i veness. "   
Judi c i al  Counci l  Commi t t ee Not e,  1987,  Wi s.  St at .  § 973. 09 
( quot ed i n Huml ,  293 Wi s.  2d 169,  ¶27) .   
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conf usi on t hat  has ar i sen i n connect i on wi t h Lout sch i s a r esul t  

of  i t s  r ephr asi ng of  one par t  of  t he st at ut e t hat  i s  ent i r el y 

unr el at ed t o t he f act s pr esent ed i n t hat  case.   Lout sch was not  

aski ng t o have hi s r est i t ut i on l i mi t ed t o payment s dur i ng hi s 

pr obat i on per i od;  he was concer ned wi t h when t he det er mi nat i on 

of  abi l i t y  t o pay was t o be consi der ed.  

¶39 I n any event ,  t he St at e ar gues t hat  t he Lout sch cour t  

was i ncor r ect  i n st at i ng t hat  r est i t ut i on must  be l i mi t ed t o t he 

def endant s '  abi l i t y  t o pay wi t hi n t he t er m of  t he sent ence.   I t  

ar gues t hat  t he st at ut e does not  unambi guousl y r equi r e such a 

r ul e.   The St at e f ur t her  ar gues t hat  such an i nt er pr et at i on i s 

cont r ar y t o t he l egi s l at i ve hi st or y and publ i c pol i cy,  and i s 

i nconsi st ent  wi t h ot her  pr ovi s i ons i n t he st at ut e t hat  c l ear l y  

pr ovi de f or  unpai d por t i ons of  t he r est i t ut i on t o be conver t ed 

t o a c i v i l  j udgment .  

¶40 We agr ee wi t h t he St at e.   I f  we wer e t o r ead t he 

st at ut e t he way Fer nandez ur ges,  i t  woul d f unct i on as a cap t o 

t he amount  of  r est i t ut i on a cour t  i s  per mi t t ed t o or der .   I t  

woul d al so mean t hat  cour t s woul d be put  i n t he posi t i on of  

havi ng t o choose bet ween pr ovi di ng r est i t ut i on t o some vi ct i ms 

and ut i l i z i ng pr obat i on because t he maxi mum i n r est i t ut i on woul d 

depend on whet her  pr obat i on was i mposed.   I n a case wher e 

r est i t ut i on i s r equest ed i n t he amount  of  $15, 000,  f or  exampl e,  

what  t he v i ct i ms coul d r ecover  woul d t ur n sol el y on whet her  t he 

def endant  was pl aced on pr obat i on.   I f  t he def endant  i n t hat  

hypot het i cal  had t he abi l i t y  t o pay $5, 000 per  year  i n 

r est i t ut i on,  and was sent enced t o a f i ne or  per i od of  t i me i n 
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j ai l  but  no pr obat i on,  a cour t  mi ght  wel l  set  r est i t ut i on at  t he 

f ul l  $15, 000.   Under  Fer nandez' s r eadi ng of  t he st at ut e,  i f  t hat  

same def endant  wer e i nst ead sent enced t o a per i od of  j ai l  t i me 

and a year  of  pr obat i on,  t he amount  of  r est i t ut i on woul d be 

capped at  $5, 000——t he amount  t he def endant  had t he abi l i t y  t o 

pay dur i ng t he t er m of  t he sent ence.   We decl i ne t o endor se a 

r ul e t hat  cr eat es di f f er ences i n t he amount  of  r est i t ut i on 

awar ded i n cases wher e t he sol e di f f er ence i s whet her  a c i r cui t  

cour t  ut i l i zes pr obat i on,  because i n t he cont ext  of  t he st at ut e 

t her e i s no i ndi cat i on t hat  t he l anguage means t hat .   I t  woul d 

be an odd di st i nct i on t o make anyway:   af t er  any condi t i onal  

j ai l  t i me27 i s  ser ved,  a per son on pr obat i on i s as f r ee t o wor k 

as a per son not  on pr obat i on ( subj ect ,  of  cour se,  t o any t er ms 

of  pr obat i on) .   Ther e i s no l ogi cal  r eason f or  t he st at ut e t o 

l i mi t  t he cour t ' s  di scr et i on i n one case and not  i n t he ot her .  

¶41 I n addi t i on,  whi l e t her e i s necessar i l y  some over l ap 

bet ween t he payment  of  r est i t ut i on and pr obat i on t er ms i n cases 

wher e pr obat i on i s or der ed,  t he t wo ar e i ndependent  

det er mi nat i ons.   Readi ng t he s t at ut e t he way Fer nandez ur ges 

woul d mean t hat  pr obat i on essent i al l y  det er mi nes t he maxi mum 

                                                 
27 Wi sconsi n St at .  § 973. 09( 4) ( a) :    

The cour t  may al so r equi r e as a condi t i on of  pr obat i on 
t hat  t he pr obat i oner  be conf i ned dur i ng such per i od of  
t he t er m of  pr obat i on as t he cour t  pr escr i bes,  but  not  
t o exceed one year .   The cour t  may gr ant  t he pr i v i l ege 
of  l eavi ng t he count y j ai l ,  Huber  f aci l i t y ,  wor k camp,  
or  t r i bal  j ai l  dur i ng t he hour s or  per i ods of  
empl oyment  or  ot her  act i v i t y under  s.  303. 08( 1)  whi l e 
conf i ned under  t hi s subsect i on.  
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amount  t hat  can be set  i n r est i t ut i on and woul d r ewr i t e t he 

" abi l i t y  t o pay"  consi der at i on t o become t he " abi l i t y  t o pay 

wi t hi n t he per i od of  t i me of  pr obat i on, "  a pr ovi s i on t hat  t he 

st at ut e does not  have but  t hat  Fer nandez wi shes us t o r ead i n.   

Fer nandez' s counsel  was asked at  or al  ar gument  wher e i n t he 

st at ut e' s l egi s l at i ve hi st or y t her e was any i ndi cat i on t hat  what  

t he c i r cui t  cour t  di d her e was i mpr oper .   Counsel  conceded,  

" Ther e ar e no sent ences t hat  say,  ' Abi l i t y  t o pay means dur i ng 

t he t er m of  pr obat i on or  sent ence. ' "   Cr eat i ng such an ar bi t r ar y 

cap on r est i t ut i on does not  f i t  wi t h t he r est  of  t he st at ut e.   

¶42 Fer nandez al so ar gues t hat  t he Judi c i al  Counci l  Not e 

f ol l owi ng t he st at ut e not es t he s i mi l ar i t y bet ween Wi s.  St at .  

§ 920. 73( 13) ( a)  and a pr evi ous st at ut e:  " Pr i or  s.  973. 09( 1m) ( a) ,  

st at s. ,  s i mi l ar l y r equi r ed t he cour t  t o consi der  t he def endant ' s  

abi l i t y  t o pay when det er mi ni ng t he amount  of  r est i t ut i on. "   

Judi c i al  Counci l  Not e,  1987,  Wi s.  St at .  § 973. 20.   Even i f ,  i n 

t he pr i or  st at ut e,  " abi l i t y  t o pay"  was under st ood t o mean 

" abi l i t y  t o pay wi t hi n t he pr obat i on or  sent ence t er m, "  as 

counsel  ar gued i t  was,  such a t enuous l i nk can har dl y suppor t  

t he concl usi on t hat  t hi s st at ut e must  be so const r ued.  

¶43 When t hi s cour t  di scussed t he r est i t ut i on st at ut e i n 

Huml ,  we not ed,  " Si mpl i f y i ng t he pr ocedur e by whi ch a v i ct i m 

obt ai ns a j udgment  t o enf or ce unpai d r est i t ut i on i s ent i r el y 

consi st ent  wi t h t he over ar chi ng pur poses of  t he l egi s l at i on:   t o 

pr omot e t he di gni t y of  cr i me vi ct i ms,  t o maxi mi ze t he r espect  

af f or ded vi ct i ms by t he cr i mi nal  j ust i ce syst em,  and t o i ncr ease 
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t he amount  of  r est i t ut i on r ecover ed. "   Huml ,  293 Wi s.  2d 169,  

¶34.  

¶44 The same pr i nci pl e appl i es i n t he cont ext  of  t hi s 

quest i on.   The l egi s l at ur e f or cef ul l y af f i r med t he r i ght s of  

v i ct i ms t o r ecover  under  t hi s st at ut e t he cost s t hey i ncur r ed 

f r om anot her ' s cr i mi nal  conduct .   That  endor sement  i s power f ul l y  

under scor ed by t he Wi sconsi n el ect or at e,  whi ch i n 1993 adopt ed 

t he f ol l owi ng l anguage when i t  vot ed over whel mi ngl y i n f avor  of  

amendi ng t he Wi sconsi n Const i t ut i on:  

Thi s st at e shal l  t r eat  cr i me vi ct i ms,  as def i ned by 
l aw,  wi t h f ai r ness,  di gni t y and r espect  f or  t hei r  
pr i vacy.   Thi s  st at e shal l  ensur e t hat  cr i me v i ct i ms 
have al l  of  t he f ol l owi ng pr i v i l eges and pr ot ect i ons 
as pr ovi ded by l aw:   t i mel y di sposi t i on of  t he case;  
t he oppor t uni t y t o at t end cour t  pr oceedi ngs unl ess t he 
t r i al  cour t  f i nds sequest r at i on i s necessar y t o a f ai r  
t r i al  f or  t he def endant ;  r easonabl e pr ot ect i on f r om 
t he accused t hr oughout  t he cr i mi nal  j ust i ce pr ocess;  
not i f i cat i on of  cour t  pr oceedi ngs;  t he oppor t uni t y t o 
conf er  wi t h t he pr osecut i on;  t he oppor t uni t y t o make a 
st at ement  t o t he cour t  at  di sposi t i on;  r est i t ut i on;  
compensat i on;  and i nf or mat i on about  t he out come of  t he 
case and t he r el ease of  t he accused.  .  .  .   

Wi s.  Const .  ar t .  I ,  § 9m ( emphasi s added) .  

¶45 Wi sconsi n St at .  § 973. 20 pr esent s no i nconsi st ency 

wi t h t hose pr i nci pl es;  t he pr obl ems cr eat ed by Fer nandez' s 

i nt er pr et at i on r esol ve t hemsel ves when t he l anguage i s r ead i n 

cont ext .   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

" Cont ext  i s  i mpor t ant  t o meani ng.   So,  t oo,  i s  t he st r uct ur e of  

t he st at ut e i n whi ch t he oper at i ve l anguage appear s. "   I d.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  
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i s used;  not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o 

t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d.   When 

we l ook at  t he ot her  key l anguage t her e ar e sever al  i ndi cat i ons 

t hat  t he St at e' s i nt er pr et at i on i s cor r ect ,  s i nce i t  i s  t he mor e 

r easonabl e one.   

¶46 The f act  t hat  r est i t ut i on i s pr ovi ded " i n addi t i on t o 

any ot her  penal t y aut hor i zed by l aw"  ( Wi s.  St at .  § 973. 20( 1r ) )  

l ends suppor t  t o t he v i ew t hat  r est i t ut i on was vi ewed by t he 

l egi s l at ur e as a di st i nct  penal t y and suggest s t hat  i n t he 

absence of  any i ndi cat i on i n t he st at ut e t hat  r est i t ut i on i s 

i nt ended t o l i mi t  t he sent ence or  t he sent ence i s i nt ended t o 

l i mi t  r est i t ut i on,  we shoul d not  i nf er  such l i mi t at i ons.  

¶47 I n f act ,  i t  i s  s i gni f i cant  t hat  i n pr ovi di ng f or  

conver t i ng unpai d r est i t ut i on t o c i v i l  j udgment s, 28 t he 

l egi s l at ur e,  i t  seems cl ear ,  r ecogni zed t hat  t her e woul d be 

ci r cumst ances wher e al l  t he necessar y r est i t ut i on amount s of t en 

woul d not  and coul d not  be pai d bef or e t he compl et i on of  t he 

sent ence or  pr obat i onar y per i od.  

                                                 
28 Wi sconsi n St at .  § 973. 20( 1r ) :  

Af t er  t he t er mi nat i on of  pr obat i on,  ext ended 
super vi s i on,  or  par ol e,  or  i f  t he def endant  i s not  
pl aced on pr obat i on,  ext ended super vi s i on,  or  par ol e,  
r est i t ut i on or der ed under  t hi s sect i on i s enf or ceabl e 
i n t he same manner  as a j udgment  i n a c i v i l  act i on by 
t he v i ct i m named i n t he or der  t o r ecei ve r est i t ut i on 
or  enf or ced under  ch.  785.    
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¶48 Thi s r eadi ng of  t he st at ut e i s  consi st ent  wi t h our  

st at ement  i n Huml ,  di st i ngui shi ng t he pur poses of  pr obat i on f r om 

t he col l ect i on of  r est i t ut i on:   " Davi s .  .  .  st ands f or  t he 

pr oposi t i on t hat  once t he penal  and r ehabi l i t at i ve pur poses of  

r est i t ut i on have been ser ved,  onl y a c i v i l  debt  r emai ns. "   Huml ,  

293 Wi s.  2d 169,  ¶43.   Thi s cour t  went  on t o add:  

I t  i s  t r ue t hat  r est i t ut i on i n a cr i mi nal  case i s a 
r emedy t hat  bel ongs t o t he st at e,  not  t o t he v i ct i m.   
Ter mi nat i on of  pr obat i on,  however ,  s i gnal s t he st at e' s 
di savowal  of  any penal  or  r ehabi l i t at i ve i nt er est s.   
Ther eaf t er ,  onl y t he goal  of  compensat i ng t he vi ct i m 
r emai ns.   Thi s i s an obj ect i ve adequat el y accompl i shed 
by ent r y of  a ci v i l  j udgment ,  whi ch can be enf or ced 
t hr ough ci v i l  enf or cement  mechani sms.  

I d. ,  ¶44 ( c i t at i ons omi t t ed) .  

¶49 I n shor t ,  we do not  r ead a l i ne or  t wo i n t he st at ut e 

t o cr eat e a r est r i ct i on as gr eat  as t he one t hat  woul d be 

cr eat ed by Fer nandez' s r ul e wher e t he evi dence i n t he 

sur r oundi ng t ext  of  t he st at ut e i s t o t he cont r ar y.  

I V.  FERNANDEZ' S OTHER CLAI MS 

 ¶50 As not ed above,  or der s of  r est i t ut i on ar e wi t hi n t he 

di scr et i on of  t he c i r cui t  cour t ,  and because i t  i s  di sposi t i ve 

of  t he ot her  c l ai ms Fer nandez makes,  we r evi s i t  t he st andar d of  

r evi ew bef or e addr essi ng Fer nandez' s addi t i onal  c l ai ms.   

Revi ewi ng a cal cul at i on of  r est i t ut i on i nvol ves a quest i on of  

whet her  t he c i r cui t  cour t  mi sused i t s di scr et i onar y aut hor i t y.   

Bof f er ,  158 Wi s.  2d at  658.   Thi s cour t  may r ever se a 

di scr et i onar y deci s i on i f  t he c i r cui t  cour t  appl i ed t he wr ong 

l egal  st andar d or  di d not  gr ound i t s deci s i on on a l ogi cal  
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i nt er pr et at i on of  t he f act s.   See Behnke,  203 Wi s.  2d 43;  

Roger s,  196 Wi s.  2d 817.  

 ¶51 Fer nandez ar gues t hat  t he c i r cui t  cour t  had no 

aut hor i t y under  t he st at ut e t o consi der  c l ai ms submi t t ed by 

Dal ka and CNR af t er  t he t i me of  sent enci ng or ,  i n t he 

al t er nat i ve,  t hat  f or  equi t abl e r easons t hose cl ai ms shoul d not  

have been consi der ed.  

¶52 The St at e count er s t hat  t her e i s no l anguage i n t he 

st at ut e t hat  r equi r es v i ct i m c l ai ms t o be submi t t ed bef or e 

sent enci ng.   The St at e al so ar gues t hat  wher e r est i t ut i on was 

hel d open,  t her e i s no expect at i on of  f i nal i t y and t hus no 

equi t abl e gr ounds f or  denyi ng t he cl ai ms.   

¶53 Whi l e Wi s.  St at .  § 973. 20( 13) ( c)  pr ovi des t he r i ght  

f or  a def endant  t o di sput e c l ai ms of  l osses,  i t  does not  set  any 

expl i c i t  deadl i nes f or  v i ct i ms'  c l ai ms.   Recogni z i ng t he uni que 

nat ur e of  t he r est i t ut i on pr ocess,  t he st at ut e i mposes onl y 

l i mi t ed dut i es on di st r i ct  at t or neys,  r equi r i ng t hem t o " at t empt  

t o obt ai n f r om t he vi ct i m pr i or  t o sent enci ng i nf or mat i on 

per t ai ni ng t o t he f act or  speci f i ed [ as t o t he amount  of  l oss 

suf f er ed] , " 29 and on a cour t ,  r equi r i ng t he cour t  t o " i nqui r e of  

                                                 
29 Wi sconsi n St at .  973. 20( 13) :  

( b)  The di st r i ct  at t or ney shal l  at t empt  t o obt ai n f r om 
t he vi ct i m pr i or  t o sent enci ng i nf or mat i on per t ai ni ng 
t o t he f act or  speci f i ed i n par .  ( a) 1.   Law enf or cement  
agenci es,  t he depar t ment  of  cor r ect i ons and any agency 
pr ovi di ng ser vi ces under  ch.  950 shal l  ext end f ul l  
cooper at i on and assi st ance t o t he di st r i ct  at t or ney i n 
di schar gi ng t hi s r esponsi bi l i t y .   The depar t ment  of  
j ust i ce shal l  pr ovi de t echni cal  assi st ance t o di st r i ct  
at t or neys i n t hi s r egar d and devel op model  f or ms and 
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t he di st r i ct  at t or ney"  as t o any cl ai ms f or  r est i t ut i on f r om any 

vi ct i ms.   

¶54 Ther e i s no l anguage i n t he st at ut e t hat  pr ohi bi t s t he 

consi der at i on of  c l ai ms pr esent ed bef or e t he r est i t ut i on hear i ng 

occur r ed,  whi ch i s when Dal ka' s and CNR' s c l ai ms wer e pr esent ed.   

Wher e,  as her e,  Fer nandez had not i ce of  Dal ka' s i nj ur i es ( and 

t her ef or e of  t hose of  hi s i nsur er ,  CNR)  because Fer nandez knew 

t hat  Dal ka had been hur t ,  t her e was no expect at i on of  f i nal i t y 

at  a sent enci ng hear i ng when r est i t ut i on was or der ed i n an 

amount  t o be det er mi ned.   Even i f  Fer nandez somehow was unawar e 

                                                                                                                                                             
pr ocedur es f or  col l ect i ng and document i ng t hi s 
i nf or mat i on.  

( c)  The cour t ,  bef or e i mposi ng sent ence or  or der i ng 
pr obat i on,  shal l  i nqui r e of  t he di st r i ct  at t or ney 
r egar di ng t he amount  of  r est i t ut i on,  i f  any,  t hat  t he 
v i ct i m cl ai ms.   The cour t  shal l  gi ve t he def endant  t he 
oppor t uni t y t o st i pul at e t o t he r est i t ut i on c l ai med by 
t he v i ct i m and t o pr esent  evi dence and ar gument s on 
t he f act or s speci f i ed i n par .  ( a) .   I f  t he def endant  
st i pul at es t o t he r est i t ut i on c l ai med by t he v i c t i m or  
i f  any r est i t ut i on di sput e can be f ai r l y hear d at  t he 
sent enci ng pr oceedi ng,  t he cour t  shal l  det er mi ne t he 
amount  of  r est i t ut i on bef or e i mposi ng sent ence or  
or der i ng pr obat i on.   I n ot her  cases,  t he cour t  may do 
any of  t he f ol l owi ng:  

1.  Or der  r est i t ut i on of  amount s not  i n di sput e as par t  
of  t he sent ence or  pr obat i on or der  i mposed and di r ect  
t he appr opr i at e agency t o f i l e a pr oposed r est i t ut i on 
or der  wi t h t he cour t  wi t hi n 90 days t her eaf t er ,  and 
mai l  or  del i ver  copi es of  t he pr oposed or der  t o t he 
v i ct i m,  di st r i ct  at t or ney,  def endant  and def ense 
counsel .  

2.  Adj our n t he sent enci ng pr oceedi ng f or  up t o 60 days 
pendi ng r esol ut i on of  t he amount  of  r est i t ut i on by t he 
cour t ,  r ef er ee or  ar bi t r at or .  
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of  t he i nj ur i es on t he ni ght  of  t he cr ash,  t he compl ai nt  

i ncl uded i nf or mat i on on Dal ka' s bei ng t aken by ambul ance t o t he 

hospi t al  and bei ng t ol d by a doct or  t hat  he had t or n l i gament s 

i n hi s l ef t  knee.   

¶55 The ci r cui t  cour t ' s  f i r st  schedul i ng of  t he 

r est i t ut i on hear i ng was ent i r el y i n accor d wi t h t he st at ut e,  

whi ch pr ovi des t hat  at  sent enci ng t he cour t  can " [ a] dj our n t he 

sent enci ng pr oceedi ng f or  up t o 60 days pendi ng r esol ut i on of  

t he amount  of  r est i t ut i on by t he cour t ,  r ef er ee or  ar bi t r at or . "   

Wi s.  St at .  § 973. 20( 13) ( c) 2.   Bot h t he f i r st  and second hear i ng 

dat es wer e appr oved by t r i al  counsel ;  i t  was at  t he def endant ' s 

r equest  t hat  t he hear i ng was adj our ned,  and i t  was wi t h 

counsel ' s acqui escence t hat  t he Januar y 10,  2006,  hear i ng was 

schedul ed.  

¶56 When t he cour t  of  appeal s addr essed t he t i mel i nes i n 

t he r est i t ut i on st at ut e i n St at e v.  Per r y,  181 Wi s.  2d 43,  510 

N. W. 2d 722 ( Ct .  App.  1993) ,  i t  hel d t hat  t he t i mel i nes i n t he 

st at ut e ar e " di r ect or y"  r at her  t han mandat or y:  

I t  i s  i mpor t ant  t o not e t hat  our  concl usi on t hat  t he 
s i xt y- day t i me per i od i n sec.  973. 20( 13) ( c) 2,  St at s. ,  
i s  di r ect or y shoul d not  be r ead t o i mpl y t hat  t he 
pr ovi s i on i s mer el y di scr et i onar y or  per mi ssi ve.   The 
l egi s l at ur e i nt ended t hat  t he t i me l i mi t  be f ol l owed,  
despi t e i t s i nt ent  t hat  t he def endant  not  avoi d hi s or  
her  obl i gat i on t o pay r est i t ut i on.   Our  det er mi nat i on 
t hat  t he pr ovi s i on i s di r ect or y s i mpl y r ef l ect s t hat  
t he l egi s l at ur e di d not  i nt end t hat  t he cour t  be 
r equi r ed i n al l  cases t o vacat e t he r est i t ut i on or der  
f or  a v i ol at i on of  t he st at ut or y t i me l i mi t at i on.    

I d.  at  56- 57.   
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¶57 The Per r y cour t  not ed t hat  r est i t ut i on hear i ngs mi ght  

be bar r ed i n some ci r cumst ances i f  t hey f el l  out s i de t he 

st at ut or y t i me per i od of  s i xt y days;  t hat  woul d be t r ue i f  i t  

" woul d r esul t  i n an i nj ur y or  wr ong. "   I d.  at  57.   We concur  

wi t h t he r easoni ng of  t he Per r y cour t  t hat  gi ven t he t enor  of  

t he st at ut e and t he br oad di scr et i on gr ant ed t o t he c i r cui t  

cour t  under  Wi s.  St at .  § 973. 20( 14) ( c)  and ( d) , 30 t he st at ut e' s 

t i mel i nes ar e di r ect or y.   Fer nandez has shown no i nj ur y f r om t he 

f act  t hat  t he r est i t ut i on hear i ng was hel d out si de of  t he t i me 

                                                 
30 Wi sconsi n St at .  § 973. 20( 14) :  

At  any hear i ng under  sub.  ( 13) ,  al l  of  t he f ol l owi ng 
appl y:  

  .  .  .  .  

( c)  The bur den of  demonst r at i ng,  by t he pr eponder ance 
of  t he evi dence,  such ot her  mat t er s as t he cour t  deems 
appr opr i at e i s on t he par t y des i gnat ed by t he cour t ,  
as j ust i ce r equi r es.  

( d)  Al l  par t i es i nt er est ed i n t he mat t er  shal l  have an 
oppor t uni t y t o be hear d,  per sonal l y or  t hr ough 
counsel ,  t o pr esent  evi dence and t o cr oss- exami ne 
wi t nesses cal l ed by ot her  par t i es.   The cour t ,  
ar bi t r at or  or  r ef er ee shal l  conduct  t he pr oceedi ng so 
as t o do subst ant i al  j ust i ce bet ween t he par t i es 
accor di ng t o t he r ul es of  subst ant i ve l aw and may 
wai ve t he r ul es of  pr act i ce,  pr ocedur e,  pl eadi ng or  
evi dence,  except  pr ovi s i ons r el at i ng t o pr i v i l eged 
communi cat i ons and per sonal  t r ansact i ons or  
communi cat i on wi t h a decedent  or  ment al l y i l l  per son 
or  t o admi ssi bi l i t y  under  s.  901. 05.   Di scover y i s not  
avai l abl e except  f or  good cause shown.   I f  t he 
def endant  i s i ncar cer at ed,  he or  she may par t i ci pat e 
by t el ephone under  s.  807. 13 unl ess t he cour t  i ssues a 
wr i t  or  subpoena compel l i ng t he def endant  t o appear  i n 
per son.  
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per i od consi der i ng t hat  t he del ay of  t he r est i t ut i on hear i ng was 

done at  hi s own r equest  f or  t he pur pose of  al l owi ng hi m t o 

val i dat e a c l ai m of  r est i t ut i on.   The ci r cui t  cour t  expl i c i t l y  

not ed t hat  i t  made t he deci s i on t o per mi t  t he r est i t ut i on 

hear i ng t o be adj our ned " i n f ai r ness. "   I t  i s  c l ear  f r om t he 

r ecor d t hat  t he del ay i n schedul i ng t he r equest ed adj our nment  

was caused by under st andabl e cour t  cal endar i ng i ssues,  and i t  i s 

equal l y c l ear  t hat  Fer nandez was not  i nj ur ed by t he del ay he 

sought  her e,  except  t hat  when he asked f or  t he addi t i onal  t i me,  

he opened t he door  f or  addi t i onal  c l ai ms t o be submi t t ed bef or e 

t he hear i ng concl uded.    

¶58 I n l i ght  of  t he open- ended l anguage of  t he st at ut e and 

t he cour t  of  appeal s '  hol di ng i n Per r y,  t her e i s no er r or  at  

l east  wher e t he cl ai ms ar e made bef or e t he hear i ng i s concl uded 

and r est i t ut i on i s or der ed,  as t he c l ai ms wer e her e.   Fer nandez 

cannot  show,  under  t he st at ut e or  under  t he case l aw,  t hat  t he 

t r i al  cour t  er r ed i n consi der i ng c l ai ms made bef or e t he 

r est i t ut i on or der  was ent er ed.  

¶59 Fer nandez addi t i onal l y ar gues t hat  t he l ack of  advance 

wr i t t en not i ce of  t he Dal ka and CNR cl ai ms vi ol at ed hi s due 

pr ocess r i ght s.   I n r esponse,  t he St at e cont ends t hat  

Fer nandez' s due pr ocess r i ght s wer e pr ot ect ed by t he st at ut e,  

whi ch pr ovi des f or  " an oppor t uni t y t o be hear d,  per sonal l y or  

t hr ough counsel ,  t o pr esent  evi dence and t o cr oss- exami ne 

wi t nesses cal l ed by ot her  par t i es. "   Wi s.  St at .  § 973. 20( 14) ( d) .   

¶60 We agr ee wi t h t he St at e.   The st at ut e l eaves i t  t o t he 

cour t  t o " conduct  t he pr oceedi ng so as t o do subst ant i al  j ust i ce 
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bet ween t he par t i es accor di ng t o t he r ul es of  subst ant i ve l aw 

and may wai ve t he r ul es of  pr act i ce,  pr ocedur e,  pl eadi ng or  

evi dence .  .  .  . "   I d.   The st at ut e expl i c i t l y  not es t hat  

" [ d] i scover y i s not  avai l abl e except  f or  good cause 

shown.  .  .  . "   I d.   Her e,  Fer nandez was gi ven t he oppor t uni t y t o 

have counsel  chal l enge t he cl ai ms pr esent ed and t o cr oss- exami ne 

t he wi t nesses.   Gi ven t he ai ms of  t he r est i t ut i on st at ut e——t o 

bal ance t he needs of  t he v i ct i m t o r ecover  l osses wi t hout  

compl i cat ed l egal  bar r i er s agai nst  t he needs of  t he def endant  t o 

ascer t ai n t he val i di t y of  t he c l ai ms——t he l egi s l at ur e c l ear l y 

el ect ed t o gi ve t he c i r cui t  cour t  a gr eat  deal  of  di scr et i on i n 

conduct i ng a r est i t ut i on hear i ng.   We shoul d not  i mpose 

ar bi t r ar y deadl i nes wher e t he l egi s l at ur e has not  done so and 

wher e t he def endant  had a f ul l  oppor t uni t y t o chal l enge t he 

cl ai ms.  

¶61 Fer nandez says t he cour t  er r ed by or der i ng f ul l  

r est i t ut i on t o t wo i nsur ance compani es because a cour t  i s  

aut hor i zed t o do so onl y wher e j ust i ce r equi r es.   Fer nandez says 

t hat  j ust i ce does not  r equi r e a man who washes di shes f or  a 

l i v i ng t o r ei mbur se i nsur ance compani es wor t h bi l l i ons of  

dol l ar s.   The St at e poi nt s out  t hat  r est i t ut i on i s a 

di scr et i onar y deci s i on of  t he c i r cui t  cour t  and t hat  t he st at ut e 

per mi t s r est i t ut i on t o i nsur ance compani es. 31   

                                                 
31 " [ T] he r est i t ut i on or der  may r equi r e t hat  t he def endant  

do one or  mor e of  t he f ol l owi ng:  .  .  .  I f  j ust i ce so r equi r es,  
r ei mbur se any i nsur er ,  sur et y or  ot her  per son who has 
compensat ed a v i ct i m f or  a l oss ot her wi se compensabl e under  t hi s 
sect i on. "   Wi s.  St at .  § 973. 20( 5) ( d) .  
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¶62 I t  i s  wi t hi n t he cour t ' s  di scr et i on t o awar d 

r est i t ut i on t o i nsur er s.   Evi dence was submi t t ed as t o t he cost s 

whi ch bot h i nsur er s had bor ne f or  t he v i ct i ms. 32  The ci r cui t  

cour t  appear s t o have appl i ed t he cor r ect  l egal  st andar d and t o 

have ar r i ved at  a l ogi cal  i nt er pr et at i on of  t he f act s i n 

or der i ng r est i t ut i on f r om Fer nandez.   The def endant ' s abi l i t y  t o 

pay was cl ear l y consi der ed by t he c i r cui t  cour t .   Such an awar d 

shoul d not  be r ever sed.   Ther e i s no evi dence t hat  t he cour t  

appl i ed t he wr ong l egal  st andar d or  di d not  gr ound i t s deci s i on 

on a l ogi cal  i nt er pr et at i on of  t he f act s when i t  deci ded j ust i ce 

r equi r ed r ei mbur si ng an i nsur er  who has compensat ed a v i ct i m f or  

a l oss.   

V.  CONCLUSI ON 

¶63 On t he quest i on i nvol v i ng r est i t ut i on or der ed dur i ng a 

sent ence or  pr obat i on t er m,  we hol d t hat  t he st at ut e,  when r ead 

as a whol e,  c l ear l y per mi t s a c i r cui t  cour t  t o or der  f ul l  

r est i t ut i on so l ong as i t  pr oper l y consi der s t he def endant ' s 

abi l i t y  t o pay i n set t i ng t he t ot al  r est i t ut i on and,  wher e 

appl i cabl e,  i n set t i ng t he amount  t hat  must  be pai d dur i ng any 

pr obat i on,  par ol e,  or  ext ended super vi s i on.   The st at ut e gi ves 

no i ndi cat i on t hat  t hat  power  i s cur t ai l ed when pr obat i on i s 

                                                 
32 Havi ng f ound t hat  t he t wo i nsur ance compani es wer e al so 

" v i ct i ms"  t hat  " pai d money, "  t he c i r cui t  cour t  was cl ear l y  
maki ng a det er mi nat i on t hat  j ust i ce r equi r ed r est i t ut i on t o 
t hose compani es.   The ci r cui t  cour t  f ol l owed up t hose f i ndi ngs 
wi t h an or der  r equi r i ng r est i t ut i on t o t hem f or  t he sums t he 
cour t  f ound t hat  t hey had pai d.   The f i ndi ngs of  t he c i r cui t  
cour t  ar e suppor t ed by t he r ecor d bef or e us.  



No.  2007AP1403- CR   

 

35 
 

i nvol ved.   I n f act ,  i t  i s  s i gni f i cant  t hat  i n pr ovi di ng f or  

conver t i ng unpai d r est i t ut i on t o c i v i l  j udgment s,  i t  seems cl ear  

t hat  t he l egi s l at ur e r ecogni zed t hat  t her e woul d be 

ci r cumst ances wher e al l  t he necessar y r est i t ut i on amount s of t en 

woul d not  and coul d not  be pai d bef or e t he compl et i on of  t he 

sent ence or  pr obat i onar y per i od.  

¶64 We t her ef or e answer  t he cer t i f i cat i on f r om t he cour t  

of  appeal s by hol di ng t hat  when a cour t  has consi der ed t he 

def endant ' s abi l i t y  t o pay i n set t i ng r est i t ut i on,  t he l engt h of  

t he t er m of  pr obat i on or  of  t he sent ence does not  have any 

l i mi t i ng ef f ect  on t he t ot al  amount  of  r est i t ut i on t hat  may be 

or der ed.   Her e t he ci r cui t  cour t  consi der ed t he def endant ' s 

abi l i t y  t o pay i n or der i ng r est i t ut i on,  as t he st at ut e r equi r es,  

and because t he ci r cui t  cour t  di d not  er r  i n consi der i ng al l  t he 

evi dence pr esent ed at  t he r est i t ut i on hear i ng or  i n awar di ng 

r est i t ut i on t o t he v i ct i ms i n accor d wi t h t he st at ut e,  we af f i r m 

t he ci r cui t  cour t ' s  or der .  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶65 ANN WALSH BRADLEY,  J.    (dissenting).  The maj or i t y 

opi ni on apt l y set s f or t h t he l aw wi t h r egar d t o r est i t ut i on owed 

t o v i ct i ms of  a cr i me.   I  par t  ways wi t h t he maj or i t y when i t ,  

l i ke t he c i r cui t  cour t ,  f ai l s t o r ecogni ze t hat  Wi s.  St at .  

§ 973. 20( 5) ( d)  r equi r es t hat  t he cour t  di st i ngui sh bet ween cr i me 

vi ct i ms and i nsur er s.   The st at ut e pr ovi des t hat  t he sent enci ng 

cour t  must  or der  r est i t ut i on t o cr i me vi ct i ms.   However ,  an 

or der  f or  r est i t ut i on t o an i nsur er  i s di scr et i onar y,  and i s t o 

be awar ded onl y " [ i ] f  j ust i ce so r equi r es. " 1  

¶66 Rat her  t han r equi r i ng adher ence t o t he pl ai n l anguage 

of  t he st at ut e,  t he maj or i t y l ooks t he ot her  way and concl udes 

t hat  t he c i r cui t  cour t  " appear s t o have appl i ed t he cor r ect  

l egal  st andar d. "   Her e,  t her e was no appl i cat i on what soever  of  

t he " i f  j ust i ce so r equi r es"  st andar d.   A r evi ew of  t he r ecor d 

r eveal s t hat  t he c i r cui t  cour t ' s  onl y ar t i cul at ed st andar d was:  

" t hey pai d money. "   Because t he ci r cui t  cour t ' s  det er mi nat i on 

cont r avenes t he pl ai n l anguage of  t he st at ut e,  i t s  hi st or y,  and 

i t s pur poses,  I  r espect f ul l y di ssent .  

¶67 I n t hi s case,  t he c i r cui t  cour t  or der ed $44, 808. 60 i n 

r est i t ut i on t o Canadi an Nat i onal  and $3, 175. 67 i n r est i t ut i on t o 

Met  Li f e,  bot h i nsur er s.   The maj or i t y opi ni on di spenses wi t h 

i t s anal ysi s of  whet her  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

                                                 
1 Ther e may al so be def ect s  i n t he c i r cui t  cour t ' s  

det er mi nat i on of  Fer nandez' s abi l i t y  t o pay.   Based on t he 
spar se r ecor d made by t he c i r cui t  cour t ,  t hi s cour t  st r uggl ed i n 
i t s r evi ew.   See maj or i t y op. ,  ¶15,  n. 12 ( " I t  woul d have been 
pr ef er abl e f or  t he c i r cui t  cour t  t o make a mor e compl et e and 
pr eci se r ecor d[ . ] " ) .   I  wr i t e separ at el y,  however ,  t o not e t hat  
t he st at ut e pr ovi des di f f er ent  st andar ds f or  or der i ng 
r est i t ut i on t o cr i me vi ct i ms and t o i nsur er s.   
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di scr et i on i n t wo par agr aphs.   I t  r epor t s t hat  t he c i r cui t  cour t  

" appear s t o have appl i ed t he cor r ect  l egal  st andar d. "   Maj or i t y 

op. ,  ¶62.   The opi ni on t hen concl udes,  " Ther e i s no evi dence 

t hat  t he cour t  appl i ed t he wr ong l egal  st andar d or  di d not  

gr ound i t s deci s i on on a l ogi cal  i nt er pr et at i on of  t he f act s 

when i t  deci ded j ust i ce r equi r ed r ei mbur si ng an i nsur er  who has 

compensat ed a v i ct i m f or  a l oss. "   I d.  

¶68 The ci r cui t  cour t ,  however ,  never  made a det er mi nat i on 

t hat  j ust i ce r equi r ed r ei mbur si ng t he i nsur er s.   Rat her ,  i t  

t al l i ed al l  t he c l ai ms wi t hout  di st i ngui shi ng t he cl ai ms made by 

t he i nsur er s f r om t he cl ai ms made by t he v i ct i ms of  t he cr i me:  

" So,  we have t hr ee par t i es2 out  c l ose t o sevent y t housand 

dol l ar s,  and r i s i ng,  and I  woul d f i nd t hat  t hey ar e al l  

v i ct i ms. "   Def ense counsel  obj ect ed t o t he c i r cui t  cour t  l umpi ng 

t he i nsur ance compani es t oget her  wi t h t he v i ct i ms and maki ng no 

di st i nct i on bet ween t he t wo.   The ci r cui t  cour t ' s  sol e r esponse 

and anal ysi s j ust i f y i ng t he awar d was set  f or t h i n t hr ee wor ds:  

" They pai d money. "     

Def ense counsel :  Your  Honor ,  t hen I  woul d f ur t her  
obj ect  t o Canadi an Nat i onal  bei ng al l owed t o pr oceed 
wi t h t he c l ai m i n t hi s case because,  cer t ai nl y,  973. 20 
aut hor i zes payment  of  r est i t ut i on t o a v i ct i m,  but  I  
do not  bel i eve t hat  Canadi an Nat i onal  can be const r ued 
as a v i ct i m i n t hi s case.  

The Cour t :  They pai d money.  

The ci r cui t  cour t  s i mpl y concl uded t hat  because t he i nsur er s 

" pai d money, "  t hey wer e vi ct i ms ent i t l ed t o r est i t ut i on.  

                                                 
2 Ther e wer e act ual l y f our  par t i es t hat  pr esent ed 

r est i t ut i on c l ai ms:  Rober t s,  Met  Li f e ( Rober t s ' s i nsur er ) ,  
Dal ka,  and Canadi an Nat i onal  ( Dal ka' s i nsur er ) .    
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¶69 The r est i t ut i on st at ut e,  however ,  expl i c i t l y  

di st i ngui shes bet ween vi ct i ms of  cr i me and t hose who compensat e 

t he v i ct i ms'  l osses.   Sect i on 973. 20( 1r )  st at es t hat  " t he 

cour t  .  .  .  shal l  or der  t he def endant  t o make f ul l  or  par t i al  

r est i t ut i on .  .  .  t o any vi ct i m of  a cr i me consi der ed at  

sent enci ng[ . ] "   ( Emphasi s added. )   I n cont r ast ,  t he cour t  " may 

r equi r e"  r ei mbur sement  t o " any i nsur er ,  sur et y or  ot her  per son 

who has compensat ed a v i ct i m f or  a l oss ot her wi se compensabl e 

under  t hi s sect i on"  " [ i ] f  j ust i ce so r equi r es. "   Wi s.  St at .  

§§ 973. 20( 5) ,  ( 5) ( d)  ( emphasi s added) .  

¶70 On i t s f ace,  t he st at ut e di f f er ent i at es bet ween 

vi ct i ms and t hose who have compensat ed a v i ct i m.   A cour t  may 

or der  r est i t ut i on t o an i nsur er  " i f  j ust i ce so r equi r es. "   Thi s 

mar ks a change f r om pr i or  l aw,  whi ch di d not  r equi r e t he cour t  

t o det er mi ne t hat  j ust i ce r equi r ed r est i t ut i on t o an i nsur ance 

company. 3   

¶71 Thi s pol i cy choi ce i s r ef l ect ed i n t he l egi s l at i ve 

hi st or y of  t he st at ut e.   Wi sconsi n' s r est i t ut i on st at ut es wer e 

s i gni f i cant l y over haul ed by 1987 Wi sconsi n Act  398 and 1989 

Wi sconsi n Act  188,  whi ch added pr ovi s i ons i nt ended t o pr ot ect  

cr i me vi ct i ms.   To t hat  end,  t he amendment s made di st r i ct  

at t or neys r esponsi bl e f or  gat her i ng i nf or mat i on about  v i ct i m 

                                                 
3 See Wi s.  St at .  § 973. 09( 1) ( b)  ( 1985- 86)  ( " I f  t he cour t  

pl aces t he per son on pr obat i on,  t he cour t  shal l  r equi r e 
r est i t ut i on desi gned t o compensat e t he v i ct i m' s pecuni ar y l oss 
r esul t i ng f r om t he cr i me t o t he ext ent  possi bl e.  .  .  .  A cour t  
may r equi r e t hat  r est i t ut i on be pai d t o an i nsur er  or  sur et y 
whi ch has pai d any cl ai ms or  benef i t s t o or  on behal f  of  t he 
v i ct i m. " )  
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l osses and pr esent i ng t hat  i nf or mat i on t o t he sent enci ng cour t .   

See Wi s.  St at .  §§ 973. 20( 13) ( b) ,  ( c)  ( 1987- 88) .   The amendment s 

pr ovi ded t hat  t he sent enci ng cour t  " shal l  or der "  r est i t ut i on " t o 

any vi ct i m of  t he cr i me or ,  i f  t hat  per son i s deceased,  t o hi s 

or  her  est at e"  r egar dl ess of  whet her  t he def endant  was 

i ncar cer at ed or  pl aced on pr obat i on. 4  See Wi s.  St at .  § 973. 20( 1)  

( 1987- 88) .   I n addi t i on,  t he amendment s al l owed unpai d 

r est i t ut i on t o be conver t ed t o a c i v i l  j udgment  when t he 

def endant  was r el eased f r om pr obat i on or  par ol e,  or  i mmedi at el y 

i f  nei t her  pr obat i on nor  a pr i son sent ence was i mposed. 5  See 

i d. ;  see al so Wi s.  St at .  § 973. 20( 1)  ( 1989- 90)  ( pr ovi di ng t hat  

r est i t ut i on " i s enf or ceabl e i n t he same manner  as a j udgment  i n 

a c i v i l  act i on" ) .    

¶72 Col l ect i vel y,  t he amendment s made i t  easi er  f or  

v i ct i ms t o be compensat ed f or  t hei r  l osses wi t hout  under goi ng 

                                                 
4 Wi t h mi nor  except i ons,  t he pr i or  st at ut es per mi t t ed 

r est i t ut i on onl y  when t he def endant  was pl aced on pr obat i on.   
Thus,  t he sent enci ng cour t  was r equi r ed t o choose bet ween 
i ncar cer at i on and r est i t ut i on f or  t he benef i t  of  v i ct i ms.  

5 Under  pr i or  st at ut es,  r el ease f r om pr obat i on ext i ngui shed 
t he obl i gat i on t o pay r est i t ut i on.   See Hugget t  v.  St at e,  83 
Wi s.  2d 790,  266 N. W. 2d 403 ( 1978) .  
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ci v i l  l i t i gat i on. 6  Thi s l egi s l at i ve pur pose i s al so r ef l ect ed i n 

Wi s.  St at .  Ch.  950,  Ri ght s of  Vi ct i ms and Wi t nesses of  Cr i me,  

whi ch pr ovi des t hat  a cr i me vi ct i m has a r i ght  t o r est i t ut i on 

and t o a j udgment  agai nst  t he def endant  f or  unpai d r est i t ut i on.   

See Wi s.  St at .  §§ 950. 04( 1v) ( q) ,  ( r ) .  

¶73 At  t he same t i me,  t he l egi s l at ur e i nser t ed t he 

di r ect i ve t hat  a cour t  det er mi ne whet her  " j ust i ce so r equi r es"  

when or der i ng r est i t ut i on t o " an i nsur er ,  sur et y or  ot her  per son 

who has compensat ed a v i ct i m f or  a l oss[ . ] "   Compar e Wi s.  St at .  

§ 973. 20( 5) ( d)  ( 1987- 88)  and Wi s.  St at .  § 973. 09( 1) ( b)  ( 1985-

86) .   The amendment s al so r equi r ed t hat  r est i t ut i on t o v i ct i ms 

be pai d bef or e r est i t ut i on t o " ot her  per sons, "  i ncl udi ng 

i nsur er s.   Wi s.  St at .  § 973. 20( 6) .   By addi ng t hese pr ovi s i ons,  

t he l egi s l at ur e c l ear l y di st i ngui shed bet ween vi ct i ms and t hei r  

i nsur er s,  who ar e not  t he di r ect  v i ct i ms of  a cr i me.   The 

l egi s l at ur e appl i ed a hei ght ened l egal  st andar d——" i f  j ust i ce so 

r equi r es" ——t o cl ai ms f or  r est i t ut i on by i nsur er s.    

                                                 
6 See Test i mony of  Senat or  Bar bar a Ul i chny bef or e t he Senat e 

Judi c i ar y and Consumer  Af f ai r s Commi t t ee,  Januar y 9,  1990 
( " Cr i me vi ct i ms exper i ence many l osses,  many of  whi ch,  such as a 
sense of  per sonal  saf et y or  physi cal  heal t h,  can never  be 
r epl aced.   One l oss t hat  can be measur ed and al l evi at ed,  
however ,  i s  economi c l oss.   Requi r i ng of f ender s t o make 
r est i t ut i on can hel p v i ct i ms r ecover  pr oper t y damages,  medi cal  
bi l l s ,  l ost  wages,  and ot her  expenses. " )  ( on f i l e i n t he Recor ds 
of  t he Judi c i al  Counci l ,  Wi sconsi n St at e Law Li br ar y,  Madi son,  
WI ) ;  see al so Test i mony of  Ri char d H.  Ander son,  Di r ect or ,  Of f i ce 
of  Cr i me Vi ct i m Ser vi ces,  Januar y 9,  1990 ( " Thi s bi l l  ext ends t o 
cr i me vi ct i ms t he r i ght  t o at  l east  at t empt  t o col l ect  t he 
r est i t ut i on whi ch has been awar ded,  wi t hout  t he addi t i onal  cost  
of  f i l i ng a separ at e c i v i l  act i on. " )  ( on f i l e i n t he Recor ds of  
t he Judi c i al  Counci l ,  Wi sconsi n St at e Law Li br ar y,  Madi son,  WI ) .   
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¶74 Thi s st andar d was pr oposed by t he Judi c i al  Counci l  

Rest i t ut i on Commi t t ee and i ncor por at ed i nt o 1987 Wi sconsi n Act  

398.   The pr ef at or y not e t o t he act  st at es t hat  " [ i ] n t he cour se 

of  i t s  wor k,  t he r est i t ut i on commi t t ee exami ned t he f eder al  l aws 

gover ni ng r est i t ut i on t o cr i me vi ct i ms and t hi s pr oposal  

i ncl udes sever al  pr ovi s i ons dr awn f r om t hose f eder al  l aws. "   

Judi c i al  Counci l  Pr ef at or y Not e,  1987 Wi s.  Act  398.    

¶75 The f eder al  st at ut e expl i c i t l y  di st i ngui shed bet ween 

vi ct i ms and i nsur er s,  pr ovi di ng t hat  r est i t ut i on shoul d not  be 

or der ed f or  i nsur ed l osses,  except  t hat  " i n t he i nt er est  of  

j ust i ce, "  t he cour t  may " or der  r est i t ut i on t o any per son who has 

compensat ed t he vi ct i m f or  such l oss[ . ] "   See 18 U. S. C.  

3663( e) ( 1)  ( 1988)  ( or i gi nal l y enact ed as Vi ct i m and Wi t ness 

Pr ot ect i on Act  of  1982,  96 St at .  1248,  1253- 54) . 7   

¶76 On Oct ober  18,  1985,  t he Rest i t ut i on Commi t t ee 

di scussed t he f eder al  st andar d f or  r est i t ut i on t o t hose who made 

                                                 
7 The f eder al  st at ut e has been amended sever al  t i mes si nce 

1988,  but  i t  cont i nues t o di st i ngui sh bet ween vi ct i ms and t hei r  
i nsur er s:  

( 2)  For  t he pur poses of  t hi s sect i on,  t he t er m 
" vi ct i m"  means a per son di r ect l y and pr oxi mat el y 
har med as a r esul t  of  t he commi ssi on of  an of f ense f or  
whi ch r est i t ut i on may be or der ed i ncl udi ng,  i n t he 
case of  an of f ense t hat  i nvol ves as an el ement  a 
scheme,  conspi r acy,  or  pat t er n of  cr i mi nal  act i v i t y,  
any per son di r ect l y har med by t he def endant ' s cr i mi nal  
conduct  i n t he cour se of  t he scheme,  conspi r acy,  or  
pat t er n.  .  .  .   

( 3)  The cour t  shal l  al so or der ,  i f  agr eed t o by t he 
par t i es i n a pl ea agr eement ,  r est i t ut i on t o per sons 
ot her  t han t he vi ct i m of  t he of f ense.   

18 U. S. C.  §§ 3663A( a) ( 2) - ( 3)  ( 2000) .  
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payment s compensat i ng a cr i me vi ct i m. 8  Commi t t ee r epor t er  James 

Ful l i n advi sed t he commi t t ee t hat  t he " f eder al  l aw pr ohi bi t s  

i mposi ng r est i t ut i on wi t h r espect  t o a l oss f or  whi ch t he vi ct i m 

has r ecei ved compensat i on,  except  t hat  t he cour t  may,  i n t he 

i nt er est  of  j ust i ce,  or der  r est i t ut i on t o t he per son who has 

compensat ed t he vi ct i m. " 9  Thi s s t andar d,  modi f i ed t o " i f  j ust i ce 

so r equi r es, "  was one of  t he pr ovi s i ons dr awn f r om t he f eder al  

l aws t hat  made i t s way i nt o t he Rest i t ut i on Commi t t ee' s 

l egi s l at i ve pr oposal . 10  The commi t t ee' s pr oposed l egi s l at i on was 

passed by t he l egi s l at ur e wi t hout  amendment .   See 1987 Wi sconsi n 

Act  398.     

¶77 I n addi t i on t o t he pl ai n l anguage of  t he st at ut e and 

i t s hi st or y whi ch compel  a concl usi on t hat  cr i me vi ct i ms and 

i nsur ance compani es ar e t o be t r eat ed di f f er ent l y,  such a 

di f f er ence i n t r eat ment  i s al so suppor t ed by t he pur poses of  t he 

r est i t ut i on st at ut e.   A r est i t ut i on awar d t o an i nsur ance 

company t hat  i s beyond t he def endant ' s means may under cut  t he 

pur poses of  cr i mi nal  r est i t ut i on.   The dual  pur poses of  

r est i t ut i on ar e compensat i ng t he vi ct i m and r ehabi l i t at i ng t he 

def endant .   See Huml  v.  Vl azny,  2006 WI  87,  ¶38,  293 

                                                 
8 Judi c i al  Counci l  Rest i t ut i on Commi t t ee,  Summar y of  

Pr oceedi ngs,  Oct ober  18,  1985 ( on f i l e i n t he Recor ds of  t he 
Judi c i al  Counci l ,  Wi sconsi n St at e Law Li br ar y,  Madi son,  WI . )  

9 I d.  at  4 ( emphasi s added) .  

10 Judi c i al  Counci l  Rest i t ut i on Commi t t ee,  Dr af t  C,  Januar y 
16,  1986 ( on f i l e i n t he Recor ds of  t he Judi c i al  Counci l ,  
Wi sconsi n St at e Law Li br ar y,  Madi son,  WI . )  
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Wi s.  2d 169,  716 N. W. 2d 807.   " I f  a r est i t ut i on or der  does not  

ser ve bot h pur poses,  r est i t ut i on i s not  appr opr i at e. "   I d.  

¶78 Rest i t ut i on pai d t o an i nsur ance company does not  

f ur t her  t he goal  of  compensat i ng t he cr i me vi ct i m.   By 

def i ni t i on,  t he v i ct i m has al r eady been compensat ed by t he 

i nsur er .     

¶79 Li kewi se,  a r est i t ut i on awar d t o an i nsur ance company 

may not  ser ve t he r ehabi l i t at i ve pur pose of  r est i t ut i on.   

Wi sconsi n cour t s have expl ai ned,  " Rest i t ut i on .  .  .  may ser ve t o 

st r engt hen [ an of f ender ' s]  sense of  r esponsi bi l i t y  and t each t he 

of f ender  t o consi der  mor e car ef ul l y t he consequences of  hi s or  

her  act i ons. "   St at e v.  Kennedy,  190 Wi s.  2d 252,  257- 58,  528 

N. W. 2d 9 ( Ct .  App.  1994) .   Successf ul l y payi ng r est i t ut i on can 

gi ve a def endant  " a posi t i ve sense of  havi ng ear ned a f r esh 

st ar t  and wi l l  [ pr ovi de]  t angi bl e evi dence of  hi s or  her  

capaci t y t o al t er  ol d behavi or  pat t er ns and l ead a l aw- abi di ng 

l i f e. "   Hugget t  v.  St at e,  83 Wi s.  2d 790,  798,  266 N. W. 2d 403 

( 1978) .  

¶80 Al t hough " [ s] ome f i nanci al  di scomf or t  i s  consi st ent  

wi t h t he r ehabi l i t at i ve goal  of  pr obat i on and r est i t ut i on, "  

St at e v.  Fol ey,  153 Wi s.  2d 748,  754,  451 N. W. 2d 796 ( Ct .  App.  

1989) ,  or der i ng an amount  of  r est i t ut i on whi ch i s beyond t he 

def endant ' s means under mi nes t he def endant ' s sense of  

r esponsi bi l i t y .   See St at e v.  Jackson,  128 Wi s.  2d 356,  363,  382 

N. W. 2d 429 ( 1986) .   Absent  a meani ngf ul  det er mi nat i on of  t he 

def endant ' s abi l i t y  t o pay,  r est i t ut i on l oses a l ar ge par t  of  

i t s  r ehabi l i t at i ve s i gni f i cance.   See maj or i t y op. ,  ¶24.  
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¶81 Thus,  t he st at ut e t r eat s cr i me vi ct i ms and t hei r  

i nsur er s di f f er ent l y wi t h r egar d t o or der i ng r est i t ut i on.   

Because t he st at ut e di st i ngui shes bet ween cr i me vi ct i ms and 

i nsur er s,  a sent enci ng cour t  must  do so as wel l .   Addi t i onal l y,  

t he cour t  must  expl ai n i t s di scr et i onar y deci s i on t hat  " j ust i ce 

r equi r es"  or der i ng r est i t ut i on f or  t he benef i t  of  an i nsur er .     

¶82 The maj or i t y i ncor r ect l y concl udes t hat  " [ t ] her e i s no 

evi dence t hat  t he cour t  appl i ed t he wr ong l egal  st andar d or  di d 

not  gr ound i t s deci s i on on a l ogi cal  i nt er pr et at i on of  t he 

f act s[ . ] "   See maj or i t y op. ,  ¶62.   Di scr et i on i s not  

appr opr i at el y exer ci sed when,  as her e,  a c i r cui t  cour t  s i mpl y 

t al l i es up al l  c l ai ms and makes a f i ndi ng of  t he t ot al  amount  of  

l oss. 11  The ci r cui t  cour t  f ai l ed t o di st i ngui sh bet ween t he 

cr i me vi ct i ms and t he i nsur er s who had r ei mbur sed t hei r  l osses.   

I n f act ,  t he cour t  wr ongl y det er mi ned t hat  t he i nsur er s wer e 

v i ct i ms of  t he cr i me.   The onl y r eason pr of f er ed by t he c i r cui t  

cour t  f or  or der i ng t hi s r est i t ut i on,  t hat  t he i nsur er s " pai d 

money, "  i s  not  suf f i c i ent  t o suppor t  a f i ndi ng t hat  j ust i ce 

r equi r es t hei r  r ei mbur sement .    

¶83 The ci r cui t  cour t ' s  det er mi nat i on cont r avenes t he 

pl ai n l anguage of  t he st at ut e,  i t s  hi st or y,  and i t s pur poses.   

Because t he ci r cui t  cour t  f ai l ed t o di st i ngui sh bet ween cr i me 

                                                 
11 The t er m " di scr et i on"  cont empl at es mor e t han mer el y 

gi v i ng an answer .   I t  cont empl at es " a pr ocess of  r easoni ng whi ch 
depends on f act s i n t he r ecor d or  r easonabl y der i ved by 
i nf er ence f r om t he r ecor d t hat  y i el d a concl usi on based on l ogi c 
and f ounded on pr oper  l egal  st andar ds. "   St at e v.  Del gado,  223 
Wi s.  2d 270,  280,  588 N. W. 2d 1 ( 1999) .   The r ecor d must  r ef l ect  
t he c i r cui t  cour t ' s  r easoned appl i cat i on of  t he appr opr i at e 
l egal  st andar d t o t he r el evant  f act s of  t he case.   I d.  at  281.  
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vi ct i ms and i nsur er s,  and f ai l ed t o appl y t he cor r ect  l egal  

st andar d,  I  concl ude t hat  t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on when i t  or der ed $48, 000 i n r est i t ut i on 

t o Canadi an Nat i onal  and Met  Li f e.   Accor di ngl y,  I  r espect f ul l y 

di ssent .  

¶84 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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