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REVI EW of  an opi ni on and or der  of  t he Cour t  of  Appeal s.   

Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed opi ni on and or der  of  t he cour t  of  appeal s denyi ng a 

pet i t i on f or  a super vi sor y wr i t  of  mandamus. 1  I r a Robi ns 

( " Robi ns" )  sought  t he wr i t  t o compel  t he Ci r cui t  Cour t  f or  

Tayl or  Count y,  Pat r i ck J.  Madden,  Judge,  t o exami ne al l  t he 

wi t nesses pr oduced by Robi ns at  a John Doe hear i ng under  Wi s.  

                                                 
1 St at e ex r el .  Robi ns v.  Madden,  No.  2007AP1526- W,  

unpubl i shed or der  ( Wi s.  Ct .  App.  Jan.  4,  2008) .  
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St at .  § 968. 26 ( 2007- 08) . 2  The cour t  of  appeal s concl uded t hat  

§ 968. 26 does not  r equi r e t he c i r cui t  j udge t o exami ne al l  t he 

wi t nesses pr oduced by a John Doe compl ai nant . 3  I t  t her ef or e 

deni ed t he pet i t i on f or  a wr i t  of  mandamus because Judge Madden 

had no pl ai n l egal  dut y t o exami ne al l  t he wi t nesses Robi ns 

pr oduced.   Robi ns t hen sought  r evi ew bef or e t hi s cour t .  

¶2 The i ssue we addr ess t oday i s whet her  t he j udge i n a 

John Doe hear i ng i s r equi r ed under  Wi s.  St at .  § 968. 26 t o 

exami ne al l  t he wi t nesses a compl ai nant  pr oduces and t o i ssue 

subpoenas t o al l  t he wi t nesses a compl ai nant  wi shes t o pr oduce.   

We r ead t he st at ut e as ext endi ng j udi c i al  di scr et i on i n a John 

Doe hear i ng not  onl y t o t he scope of  a wi t ness' s exami nat i on,  

but  al so t o whet her  a wi t ness need t est i f y at  al l .   Accor di ngl y,  

we hol d t hat  a j udge i s not  r equi r ed by § 968. 26 t o exami ne al l  

t he wi t nesses a compl ai nant  pr oduces at  a John Doe hear i ng,  or  

t o subpoena al l  t he wi t nesses a compl ai nant  wi shes t o pr oduce.   

Robi ns has no cl ear  l egal  r i ght  t o have each of  t he wi t nesses he 

pr oduced exami ned,  and hi s pet i t i on f or  a wr i t  of  mandamus must  

t her ef or e f ai l .   Because t he cour t  of  appeal s exami ned t he 

r el evant  f act s,  appl i ed t he pr oper  st andar d of  l aw,  and used a 

r at i onal  pr ocess t o r each a r at i onal  r esul t ,  t he cour t  of  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

3 The " compl ai nant "  i s  t he per son who compl ai ns t o t he j udge 
because he or  she bel i eves a cr i me has been commi t t ed.   Robi ns 
i s t he compl ai nant  i n t he case at  bar .  
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appeal s di d not  er r oneousl y exer ci se i t s di scr et i on i n denyi ng 

Robi ns'  wr i t  of  mandamus.  

I .  FACTS AND PROCEDURAL HI STORY 

¶3 On May 16,  2007,  Robi ns submi t t ed a pet i t i on f or  t he 

i ni t i at i on of  a John Doe pr oceedi ng t o t he Ci r cui t  Cour t  f or  

Tayl or  Count y.   The compl ai nt  det ai l ed mul t i pl e i nst ances of  

al l eged cr i mi nal  conduct  by t he Tayl or  Count y Di st r i ct  At t or ney,  

Kar l  Kel z ( " Kel z" ) ,  i nvol v i ng a wi de var i et y of  pur por t ed 

mi sconduct  i n publ i c of f i ce and cr i mi nal  def amat i on.   Robi ns 

r equest ed i n hi s compl ai nt  t hat :  ( 1)  venue of  t he John Doe 

hear i ng be changed t o any count y i n whi ch Kel z had not  

pr evi ousl y pr act i ced l aw and t o whi ch cr i mi nal  cases f r om Tayl or  

Count y ar e not  of t en t r ansf er r ed;  ( 2)  t he cour t  appoi nt  a 

speci al  pr osecut or  t o par t i c i pat e i n t he hear i ng;  ( 3)  t he 

pr oceedi ngs r emai n open t o t he publ i c;  and ( 4)  Kel z have no 

cont act  wi t h t he wi t nesses l i s t ed i n t he compl ai nt .   Tayl or  

Count y Ci r cui t  Judge Gar y L.  Car l son t hen r ecused hi msel f ,  and 

t he mat t er  was t r ansf er r ed by j udi c i al  ass i gnment  t o t he 

Honor abl e Pat r i ck J.  Madden of  t he Ci r cui t  Cour t  f or  I r on 

Count y.  

¶4 On June 6,  2007,  Judge Madden convened t he John Doe 

hear i ng.   Robi ns br ought  f i ve wi t nesses wi t h hi m t o t he hear i ng 

t o t est i f y r egar di ng t he al l egat i ons,  and had t wo ot her  

wi t nesses on- cal l  and avai l abl e f or  a t el ephoni c exami nat i on.   

At  t he commencement  of  t he hear i ng,  Judge Madden announced t hat  

t he pr oceedi ng woul d be secr et .   He or der ed al l  non- cour t  

per sonnel ——besi des Robi ns and hi s at t or ney——t o l eave t he 
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cour t r oom,  i ncl udi ng t he f i ve wi t nesses Robi ns had pr oduced.   

Robi ns'  at t or ney was or der ed not  t o ar gue poi nt s of  l aw or  

par t i c i pat e i n t he pr esent at i on of  Robi ns'  t est i mony dur i ng t he 

hear i ng.   Judge Madden t hen exami ned Robi ns under  oat h f or  mor e 

t han t wo hour s r egar di ng t he al l egat i ons i n t he compl ai nt .   As 

par t  of  t hi s exami nat i on,  Judge Madden el i c i t ed a summar y of  t he 

subst ance of  each pr ospect i ve wi t ness' s t est i mony.    

¶5 Af t er  t he exami nat i on,  Judge Madden concl uded:  

The cour t  does not  have a subst ant i al  basi s i n f act  t o 
f i nd t hat  any cr i me i n v i ol at i on of  942. 01 or  946. 12 
or  any ot her  of  t he st at ut es whi ch t he cour t  woul d 
consi der  based on t hese f act s has been vi ol at ed t o t he 
poi nt  wher e t hi s woul d meet  t he t hr eshol d t est  of  a 
pr obabl e cause hear i ng,  and f or  t hat  r eason,  t hi s 
pet i t i on i s di smi ssed.    

Fi ve days t her eaf t er ,  on June 11,  Judge Madden i ssued an or der  

di smi ssi ng t he pet i t i on4 on t he gr ounds t hat  t her e wer e 

" i nsuf f i c i ent  f act s t o war r ant  a cr i mi nal  pr osecut i on. " 5  

¶6 On Jul y 5,  2007,  Robi ns pet i t i oned t he cour t  of  

appeal s f or  a super vi sor y wr i t  of  mandamus t o compel  Judge 

                                                 
4 Pur suant  t o hi s aut hor i t y under  t he st at ut e,  Judge Madden 

al so or der ed " t hat  t he f i l e be seal ed,  and t he pr oceedi ngs 
r emai n secr et . "  See Wi s.  St at .  § 968. 26 ( " The exami nat i on 
.  .  .  may be secr et . " ) .  

5 Robi ns cont ends t hat  Judge Madden used t he wr ong l egal  
st andar d i n di smi ssi ng hi s pet i t i on.   Judge Madden admi t s t hat  
hi s wr i t t en or der  di d not  accur at el y r ef l ect  t he st andar d,  but  
ar gues t hat  he appl i ed t he pr oper  l egal  st andar d at  t he hear i ng 
when he or al l y  concl uded t hat  Robi ns had not  pr esent ed 
suf f i c i ent  f act s  t hat  " woul d meet  t he t hr eshol d t est  of  a 
pr obabl e cause hear i ng. "   We ar e sat i sf i ed t hat  Judge Madden 
appl i ed t he pr oper  st andar d as evi denced by hi s or al  r ul i ng and 
do not  r eexami ne t he quest i on her e.  
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Madden t o:  ( 1)  r econvene t he John Doe pr oceedi ng;  ( 2)  exami ne 

al l  wi t nesses pr oduced by Robi ns r egar di ng t he al l egat i ons i n 

t he compl ai nt ;  ( 3)  appoi nt  a speci al  pr osecut or ;  and ( 4)  i ssue a 

f i nal  wr i t t en deci s i on t hat  i ncl udes f i ndi ngs of  f act  and 

concl usi ons of  l aw.    

¶7 Af t er  r ecei v i ng Judge Madden' s r esponse,  t he cour t  of  

appeal s i ssued an opi ni on and or der  on Januar y 4,  2008,  

concl udi ng t hat  t he t r i al  cour t  was not  r equi r ed t o exami ne each 

wi t ness under  Wi s.  St at .  § 968. 26.   Rat her ,  t he pr ovi s i on 

r equi r i ng exami nat i on of  t he compl ai nant ' s wi t nesses was t o be 

under st ood i n t he cont ext  of  t he pr ovi s i on gr ant i ng t he j udge 

di scr et i on over  t he ext ent  of  t he exami nat i on.   Af t er  

det er mi ni ng t hat  Judge Madden di d not  r ef use t o per f or m a pl ai n 

l egal  dut y,  t he cour t  of  appeal s deni ed Robi ns'  pet i t i on f or  a 

wr i t  of  mandamus. 6  

¶8 Robi ns now appeal s t he deni al  of  hi s pet i t i on.   Upon 

gr ant i ng r evi ew,  we di r ect ed t he par t i es t o al so addr ess t he 

cl osel y r el at ed quest i on of  whet her  a j udge has di scr et i on over  

t he i ssuance of  subpoenas t o wi t nesses t he compl ai nant  wi shes t o 

pr oduce.  

I I .  STANDARD OF REVI EW 

¶9 Thi s case i nvol ves our  r evi ew of  t he cour t  of  appeal s '  

deni al  of  a pet i t i on f or  a wr i t  of  mandamus.   We r evi ew t he 

                                                 
6 The cour t  of  appeal s di d not  addr ess t he r equest  t o compel  

Judge Madden t o appoi nt  a speci al  pr osecut or  because i t  deni ed 
Robi ns'  pet i t i on.   For  t he same r eason,  we al so decl i ne t o 
addr ess t hi s quest i on.  
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cour t  of  appeal s deci s i on f or  er r oneous exer ci se of  di scr et i on.   

Wat t on v.  Heger t y,  2008 WI  74,  ¶6,  311 Wi s.  2d 52,  751 

N. W. 2d 369.   We wi l l  sust ai n a cour t ' s  exer ci se of  di scr et i on i f  

t he cour t :  ( 1)  exami ned t he r el evant  f act s;  ( 2)  appl i ed a pr oper  

st andar d of  l aw;  and ( 3)  usi ng a demonst r abl y r at i onal  pr ocess,  

r eached a concl usi on t hat  a r easonabl e j udge coul d r each.   Loy 

v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) .  

¶10 " Mandamus i s an ' ext r aor di nar y wr i t '  t hat  may be 

empl oyed t o compel  publ i c of f i cer s t o per f or m a dut y t hat  t hey 

ar e l egal l y obl i gat ed t o per f or m. "   Wat t on,  311 Wi s.  2d 52,  ¶7 

( c i t i ng St at e ex r el .  Gr eer  v.  St ahowi ak, 2005 WI  App 219,  ¶7,  

287 Wi s.  2d 795,  706 N. W. 2d 161) .   For  a wr i t  of  mandamus t o 

i ssue,  t he pet i t i oner  f or  t he wr i t  must  est abl i sh t hat :  ( 1)  he 

possesses a c l ear  l egal  r i ght  t o t he r el i ef  sought ;  ( 2)  t he dut y  

he seeks t o enf or ce i s posi t i ve and pl ai n;  ( 3)  he wi l l  be 

subst ant i al l y  damaged by nonper f or mance of  such dut y;  and ( 4)  

t her e i s no ot her  adequat e r emedy at  l aw.   Law Enf or cement  

St andar ds Bd.  v.  Vi l l .  of  Lyndon St at i on,  101 Wi s.  2d 472,  493,  

305 N. W. 2d 89 ( 1981) .    

¶11 The det er mi nat i on of  whet her  Judge Madden r ef used t o 

per f or m a pl ai n l egal  dut y depends on whet her  t her e i s i n f act  a 

dut y under  Wi s.  St at .  § 968. 26 t o exami ne al l  wi t nesses a 

compl ai nant  pr oduces at  a John Doe hear i ng.   We i nt er pr et  

st at ut es i ndependent l y,  but  benef i t  f r om t he anal ysi s of  

pr evi ous cour t  deci s i ons.   Wat t on,  311 Wi s.  2d 52,  ¶6.  
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I I I .  ANALYSI S 

A.  St at ut or y I nt er pr et at i on Gener al l y 

¶12 The pr esent  case i nvol ves i nt er pr et at i on and 

cl ar i f i cat i on of  t he John Doe pr oceedi ngs out l i ned i n Wi s.  St at .  

§ 968. 26.   " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Our  anal ysi s " ' begi ns wi t h t he l anguage of  t he 

st at ut e. ' "   I d. ,  ¶45 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  

¶43,  236 Wi s.  2d 211,  612 N. W. 2d 659) .   " [ S] t at ut or y l anguage i s  

i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on 

but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  

sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   We st r i ve 

wher e possi bl e " t o gi ve r easonabl e ef f ect  t o ever y wor d,  i n 

or der  t o avoi d sur pl usage. "   I d.  

B.  John Doe Pr oceedi ngs Gener al l y 

¶13 John Doe pr oceedi ngs,  whi ch have been ar ound si nce 

Wi sconsi n' s t er r i t or i al  days,  have t wo pur poses.   Fi r st ,  t hey 

ar e an i nvest i gat i ve t ool  desi gned t o al l ow t he j udge t o 

det er mi ne whet her  a cr i me has been commi t t ed,  and i f  so,  who 

commi t t ed i t .   St at e ex r el .  Rei mann v.  Ci r cui t  Cour t  f or  Dane 

Count y,  214 Wi s.  2d 605,  621,  571 N. W. 2d 385 ( 1997) .   Second,  
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t hey exi st  t o pr ot ect  i nnocent  peopl e f r om f r i vol ous and 

gr oundl ess pr osecut i ons.   I d.   

¶14 Wi sconsi n St at .  § 968. 26 out l i nes a f our - st ep pr ocess 

f or  John Doe pr oceedi ngs. 7  Fi r st ,  t he j udge must  det er mi ne 

whet her  a compl ai nant  has al l eged " obj ect i ve,  f act ual  asser t i ons 

suf f i c i ent  t o suppor t  a r easonabl e bel i ef  t hat  a cr i me has been 

commi t t ed. "   Rei mann,  214 Wi s.  2d at  623.   

¶15 I f  t he pet i t i oner ' s compl ai nt  suppor t s a r eason t o 

bel i eve t hat  a cr i me has been commi t t ed,  t hen t he j udge must  

pr oceed wi t h a hear i ng at  whi ch " t he j udge shal l  exami ne t he 

compl ai nant  under  oat h and any wi t nesses pr oduced by hi m or  

her . "   Wi s.  St at .  § 968. 26.   We have pr evi ousl y concl uded t hat  

t hi s pr ovi s i on r equi r es t he j udge t o exami ne t he compl ai nant .   

Rei mann,  214 Wi s.  2d at  615 ( " [ W] e concl ude t hat  once a John Doe 

compl ai nant  has shown t hat  he or  she has r eason t o bel i eve a 

cr i me has been commi t t ed,  t he j udge has no di scr et i on t o r ef use 

                                                 
7 The st at ut e pr ovi des i n per t i nent  par t :  

I f  a per son compl ai ns t o a j udge t hat  he or  she has 
r eason t o bel i eve t hat  a cr i me has been commi t t ed 
wi t hi n hi s or  her  j ur i sdi ct i on,  t he j udge shal l  
exami ne t he compl ai nant  under  oat h and any wi t nesses 
pr oduced by hi m or  her  and may,  and at  t he r equest  of  
t he di st r i ct  at t or ney shal l ,  subpoena and exami ne 
ot her  wi t nesses t o ascer t ai n whet her  a cr i me has been 
commi t t ed and by whom commi t t ed.   The ext ent  t o whi ch 
t he j udge may pr oceed i n t he exami nat i on i s wi t hi n t he 
j udge' s di scr et i on.  .  .  .  I f  i t  appear s pr obabl e f r om 
t he t est i mony gi ven t hat  a cr i me has been commi t t ed 
and who commi t t ed i t ,  t he compl ai nt  may be r educed t o 
wr i t i ng and si gned and ver i f i ed;  and t her eupon a 
war r ant  shal l  i ssue f or  t he ar r est  of  t he accused.   
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t o exami ne t he compl ai nant . " ) .   Today we addr ess t he st at ut e' s 

appl i cabi l i t y  t o wi t nesses t he compl ai nant  pr of f er s. 8  Cr i t i cal  

t o our  anal ysi s her e i s t he st at ut e' s decl ar at i on t hat  " [ t ] he 

ext ent  t o whi ch t he j udge may pr oceed i n t he exami nat i on i s 

wi t hi n t he j udge' s di scr et i on. "   Wi s.  St at .  § 968. 26.    

¶16 At  t he c l ose of  t he hear i ng,  t he j udge must  det er mi ne 

whet her  " i t  appear s pr obabl e f r om t he t est i mony gi ven t hat  a 

cr i me has been commi t t ed and who commi t t ed i t . "   I d.   Thi s means 

a j udge must  det er mi ne whet her  pr obabl e cause exi st s as t o each 

                                                 
8 I t  i s  t r ue t hat  cer t ai n passages i n t he Rei mann opi ni on 

seem t o i mpl i cat e t he quest i on bef or e us t oday.   The opi ni on 
st at es,  f or  exampl e:  " The pl ai n l anguage of  Wi s.  St at .  § 968. 26 
r equi r es a j udge t o exami ne a John Doe compl ai nant  and hi s or  
her  wi t nesses,  i f  any,  when t he compl ai nant  has r eason t o 
bel i eve a cr i me has been commi t t ed wi t hi n t hat  j udge' s  
j ur i sdi ct i on. "   St at e ex r el .  Rei mann v.  Ci r cui t  Cour t  f or  Dane 
Count y,  214 Wi s.  2d 605,  614,  571 N. W. 2d 385 ( 1997) .   

The f act s of  t hat  case make cl ear ,  however ,  t hat  t he cour t  
was not  addr essi ng wi t ness exami nat i ons i n a John Doe hear i ng.   
I n Rei mann,  a John Doe compl ai nant ' s pet i t i on was deni ed wi t hout  
a hear i ng or  any exami nat i on of  t he compl ai nant .   We hel d t hat  
i f  t he r easonabl e bel i ef  t hr eshol d r equi r ement  i s sat i sf i ed,  
t hen and onl y t hen ar e t he st at ut e' s mandat or y 
hear i ng/ exami nat i on pr ovi s i ons t r i gger ed.   See i d.  at  615.   
Thus,  al t hough t he i ssue i n Rei mann was br oadl y f r amed,  we 
concl uded t hat  " once a John Doe compl ai nant  has shown t hat  he or  
she has r eason t o bel i eve t hat  a cr i me has been commi t t ed,  t he 
j udge has no di scr et i on t o r ef use t o exami ne t he compl ai nant . "   
I d.    

We af f i r m Rei mann' s hol di ng t hat  once t he t hr eshol d 
r equi r ement  i s met ,  t he j udge must  exami ne t he compl ai nant .   
However ,  i n or der  t o avoi d any conf usi on,  we wi t hdr aw t he 
l anguage i n Rei mann whi ch appear s t o r equi r e a John Doe j udge t o 
exami ne al l  wi t nesses pr oduced by a compl ai nant .   We r ecogni ze 
t hat  t hi s l anguage was set  f or war d i n a cont ext  di f f er ent  f r om 
t hat  whi ch we addr ess t oday.  
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essent i al  el ement  of  t he al l eged cr i me.   See St at e v.  Wat son,  

227 Wi s.  2d 167,  205,  595 N. W. 2d 403 ( 1999) .   The j udge makes 

hi s or  her  pr obabl e cause det er mi nat i on by assessi ng onl y t he 

pl ausi bi l i t y  of  a wi t ness' s t est i mony,  not  t he cr edi bi l i t y  or  

t r ust wor t hi ness of  t he wi t ness.   See Wi l son v.  St at e,  59 

Wi s.  2d 269,  294,  208 N. W. 2d 134 ( 1973) .   

¶17 Fi nal l y,  i f  t he j udge det er mi nes t hat  pr obabl e cause 

i s pr esent ——t hat  i s,  t hat  a cr i me pr obabl y has been commi t t ed—— 

and who t he per pet r at or  of  t he al l eged cr i me i s,  t he j udge may 

or der  t hat  a cr i mi nal  compl ai nt  be r educed t o wr i t i ng and ( i f  so 

or der ed)  t hat  a war r ant  i ssue f or  t he ar r est  of  t he accused.   

Wi s.  St at .  § 968. 26.   A John Doe j udge has br oad di scr et i on t o 

deci de whet her  t o f i l e a cr i mi nal  compl ai nt ,  even upon a f i ndi ng 

of  pr obabl e cause. 9 

C.  Must  a Judge Exami ne Al l  Wi t nesses a John Doe Compl ai nant  
Pr oduces? 

¶18 Thi s case r equi r es us t o make sense of  a st at ut e t hat  

i s  not  a model  of  c l ar i t y.   On t he one hand,  Wi s.  St at .  § 968. 26 

pr ovi des t hat  " t he j udge shal l  exami ne t he compl ai nant  under  

oat h and any wi t nesses pr oduced by hi m or  her . "  ( Emphasi s 

added. )   On i t s  own,  t hi s pr ov i s i on mani f est l y  r equi r es t hat  

" any wi t nesses pr oduced"  " shal l "  be exami ned.   But  t he st at ut e 

                                                 
9 Pr evi ousl y,  t he st at ut e r equi r ed a j udge t o i ssue a 

cr i mi nal  compl ai nt  upon a f i ndi ng of  pr obabl e cause.   However ,  
t he l egi s l at ur e amended Wi s.  St at .  § 968. 26 i n 1991.   Pr i or  t o 
t hi s amendment ,  t he st at ut e st at ed t hat  a compl ai nt  " shal l  be 
r educed t o wr i t i ng, "  and now st at es t hat  i t  " may be r educed t o 
wr i t i ng. "   See 1991 Wi s.  Act  88,  § 1.  
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al so pr ovi des a s i gni f i cant  qual i f i er :  " The ext ent  t o whi ch t he 

j udge may pr oceed i n t he exami nat i on i s wi t hi n t he j udge' s 

di scr et i on. "   I d.   The quest i on,  t hen,  i s whet her  t hi s st at ut e 

r equi r es a j udge t o exami ne al l  wi t nesses pr oduced by t he 

compl ai nant ,  or  whet her  t he j udge' s di scr et i on over  t he scope of  

t he exami nat i on i ncl udes t he aut hor i t y t o deci de whi ch wi t nesses 

wi l l  be hear d.  

¶19 Robi ns cont ends t hat  once a j udge det er mi nes t he 

compl ai nt  suppor t s a r eason t o bel i eve a cr i me has been 

commi t t ed,  t he j udge i s r equi r ed t o exami ne not  onl y t he 

compl ai nant ,  but  al so al l  wi t nesses pr oduced by t he compl ai nant  

at  t he hear i ng.   The st at ut e' s use of  t he wor d " shal l , "  

accor di ng t o Robi ns,  i s  bot h s t r ai ght f or war d and unal t er abl e.   

He mai nt ai ns t hat  t hi s mandat or y exami nat i on c l ause st ands on 

i t s own,  and t her ef or e must  be i nt er pr et ed i ndependent l y of  t he 

j udi c i al  di scr et i on c l ause.   Whi l e t he j udge r et ai ns 

consi der abl e di scr et i on under  Robi ns'  appr oach,  t hat  di scr et i on 

appl i es onl y t o t he scope of  each wi t ness' s exami nat i on,  not  t o 

whi ch wi t nesses wi l l  be cal l ed.   Whi l e Robi ns acknowl edges t hat  

t hi s i nt er pr et at i on may l ead t o some i nef f i c i enci es,  he i nsi st s 

t he st at ut e i s c l ear .    

¶20 Judge Madden,  on t he ot her  hand,  ar gues t hat  t hough 

exami nat i on of  t he compl ai nant  i s r equi r ed,  exami nat i on of  

wi t nesses must  be vi ewed i n t he cont ext  of  t he j udi c i al  

di scr et i on c l ause.   To see i t  ot her wi se,  Judge Madden asser t s,  

opens t he cour t  up t o al l  manner  of  abuses.   Judges,  f or  

exampl e,  woul d be r equi r ed t o cal l  an i r r el evant  but  
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never t hel ess pr oduced wi t ness,  onl y t o ask t he wi t ness not hi ng 

of  subst ance.   Judge Madden mai nt ai ns t hat  t hi s f or mal i st i c 

i nt er pr et at i on woul d f or ce j udges t o wast e consi der abl e t i me and 

r esour ces by r equi r i ng t hem t o cal l  i r r el evant  and r epet i t i ve 

wi t nesses.   Thus,  t he onl y r easonabl e way t o i nt er pr et  t he 

st at ut e,  accor di ng t o Judge Madden,  i s t o v i ew t he di scr et i on 

c l ause as cont r ol l i ng t he whol e exami nat i on.   The onl y per son 

who must  be exami ned i f  t he " r eason t o bel i eve"  st andar d i s met  

i s t he compl ai nant .  

¶21 Our  i nt er pr et at i on of  t hi s passage i s ul t i mat el y 

gui ded by our  obl i gat i on t o v i ew t he t ext  as a whol e,  and i n 

par t i cul ar  wi t h a v i ew t o avoi di ng absur d or  unr easonabl e 

r esul t s.   See Kal al ,  271 Wi s.  2d 633,  ¶46.   Requi r i ng John Doe 

j udges t o exami ne al l  pr oduced wi t nesses makes no sense.   Such a 

r equi r ement  does not  compor t  wi t h:  ( 1)  t he gener al  pr i nci pl es of  

j udi c i al  over si ght  and di scr et i on;  ( 2)  t he pur pose of  a John Doe 

hear i ng;  and ( 3)  l eads t o absur d and unr easonabl e r esul t s.   

Ther ef or e,  Robi ns'  i nt er pr et at i on must  be r ej ect ed.    

¶22 As we have pr evi ousl y not ed,  " [ t ] he John Doe j udge i s 

a j udi c i al  of f i cer  who ser ves an essent i al l y  j udi c i al  f unct i on. "  

St at e v.  Washi ngt on,  83 Wi s.  2d 808,  823,  266 N. W. 2d 597 ( 1978) .   

A John Doe j udge has aut hor i t y t o " i ssue subpoenas,  exami ne 

wi t nesses,  adj our n t he pr oceedi ngs,  t ake possessi on of  

subpoenaed r ecor ds,  adj udi cat e pr obabl e cause,  and i ssue and 

seal  war r ant s. "   I n r e John Doe Pr oceedi ng,  2003 WI  30,  ¶54,  260 

Wi s.  2d 653,  660 N. W. 2d 260.   As t o al l  aspect s of  t he conduct  

of  t he j udi c i al  f unct i on,  t he j udge i s t he gover nor  of  t he 
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pr oceedi ngs,  and as such i s r esponsi bl e f or  mai nt ai ni ng t he good 

or der ,  di gni t y,  and i nsof ar  as i t  i s  compat i bl e wi t h t he 

admi ni st r at i on of  j ust i ce,  ef f i c i ency of  t hose pr oceedi ngs.   See 

i d. ,  ¶¶52- 54 ( di scussi ng t he br oad power s of  a John Doe j udge t o 

over see t he hear i ng and exer ci se t he aut hor i t y i nher ent  i n t he 

j udi c i al  of f i ce) .   

¶23 The goal  of  a John Doe hear i ng i s t o al l ow t he j udge 

t o det er mi ne whet her  " i t  appear s pr obabl e f r om t he t est i mony 

gi ven t hat  a cr i me has been commi t t ed and who commi t t ed i t , "  and 

t hen whet her  t o f i l e a compl ai nt .   See Wi s.  St at .  § 968. 26.   The 

whol e of  t he hear i ng must  be seen i n t hi s l i ght .   See 

Washi ngt on,  83 Wi s.  2d at  823 ( " The John Doe j udge shoul d act  

wi t h a v i ew t owar d i ssui ng a compl ai nt  or  det er mi ni ng t hat  no 

cr i me has occur r ed. " ) .   As we have pr evi ousl y sai d,  t he John Doe 

hear i ng i s pr i mar i l y an i nvest i gat i ve devi ce,  t he scope of  whi ch 

" i s essent i al l y  l i mi t ed t o t he subj ect  mat t er  of  t he compl ai nt . "   

I d.  at  822.   The John Doe j udge has a mandat e,  and he or  she i s 

t o exer ci se hi s or  her  di scr et i on t owar d t hi s end.   Requi r i ng 

t he j udge t o cal l  al l  pr oduced wi t nesses t o t he st and,  wi t hout  

r egar d t o t he compet ence,  r el evance,  or  r epet i t i ve nat ur e of  t he 

wi t ness' s t est i mony,  does not  advance t hi s goal .    

¶24 Robi ns'  i nt er pr et at i on cal l s f or t h t he spect er  of  

absur di t i es t hat  ar e as numer ous as t hey ar e wast ef ul .   Under  

hi s appr oach,  a compl ai nant  coul d pr oduce al l  of  hi s nei ghbor s——

be t hey f el l ow r esi dent s of  a t r ee- l i ned nei ghbor hood or  f el l ow 

i nmat es of  a pr i son cel l  bl ock——and r equi r e t he j udge t o c l ear  

t he cour t ' s  cal endar  f or  however  many hour s or  days i t  mi ght  
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t ake t o cal l  and per f unct or i l y  exami ne each wi t ness. 10  

Si mi l ar l y,  Robi ns'  appr oach means t he John Doe j udge woul d have 

di scr et i on over  non- pr oduced wi t nesses and over  wi t nesses t he 

compl ai nant  wi shes t o subpoena,  but  not  over  wi t nesses br ought  

t o t he hear i ng.   Such a di st i nct i on makes l i t t l e sense.   Or ,  i f ,  

f or  exampl e,  af t er  t he t est i mony of  onl y one or  t wo wi t nesses,  

t he John Doe j udge det er mi ned t hat  pr obabl e cause exi st s,  t he 

j udge woul d st i l l  be r equi r ed t o exami ne al l  of  t he r emai ni ng 

wi t nesses t he compl ai nant  pr oduced ( i f  t he compl ai nant  does not  

wi sh t o excuse t hem) .   See i d.  at  824 ( not i ng t hat  when t he 

f act s make cl ear  t hat  a per son i s pr obabl y gui l t y of  an of f ense,  

i t  woul d not  be pr oper  t o cont i nue t he John Doe hear i ng) .  

¶25 Such an appr oach r emoves cont r ol  of  t he cour t r oom f r om 

t he hands of  t he j udge and pl aces i t  i nt o t he hands of  t he John 

Doe compl ai nant .   Thi s cannot  be squar ed i n any way wi t h ei t her  

common sense or  t he st at ut e' s l anguage t hat  t he j udge r et ai ns 

di scr et i on over  t he ext ent  of  t he exami nat i on.   Thi s appr oach 

woul d di vor ce t he exami nat i on f r om t he goal  of  t he pr oceedi ngs 

and wast e t he t i me of  t he compl ai nant ,  t he cour t ,  and t he 

wi t nesses t hemsel ves.    

¶26 Just  as i t  i s  unr easonabl e t o f or ce a j udge t o cal l  

al l  wi t nesses once an af f i r mat i ve pr obabl e cause det er mi nat i on 

has been made,  i t  i s  equal l y unr easonabl e t o f or ce a j udge t o 

exami ne al l  wi t nesses once a det er mi nat i on has been made t hat  

                                                 
10 As Robi ns concedes,  hi s appr oach woul d f or ce a j udge t o 

cal l  al l  ext r aneous wi t nesses pr oduced by t he compl ai nant ,  have 
t hem st at e t hei r  names,  and si mpl y excuse t hem f r om t he st and.  
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pr obabl e cause does not  exi st .   We see no danger  i n al l owi ng a 

j udge t o det er mi ne pr i or  t o exami nat i on t hat  t he pr oduced 

wi t ness or  wi t nesses ar e not  compet ent  t o t est i f y,  do not  have 

r el evant  t est i mony,  have t est i mony t hat  i s cumul at i ve or  

r epet i t i ve,  or  any ot her  such f act or s maki ng exami nat i on of  t he 

wi t ness i nappr opr i at e or  unnecessar y.   The John Doe j udge may 

accompl i sh t hi s i n a var i et y of  ways,  i ncl udi ng el i c i t i ng an 

of f er  of  pr oof  f r om t he compl ai nant  as was essent i al l y  done 

her e,  r ecei v i ng br i ef  wr i t t en wi t ness summar i es f r om t he 

compl ai nant ,  a combi nat i on of  or al  and wr i t t en of f er s of  pr oof ,  

or  some si mi l ar  pr ocedur e r easonabl y cal cul at ed t o al l ow t he 

j udge t o exer ci se hi s or  her  di scr et i on wi t h r egar d t o t he 

t est i mony he or  she wi l l  hear .  

¶27 A j udge i s t o over see a John Doe hear i ng i n such a way 

as " t o ensur e t hat  t he pr oceedi ng i s conduct ed i n an or der l y and 

expedi t i ous manner . "   I d.   The onl y way t he j udge can do t hi s i s 

t o l i mi t  not  onl y t he scope of  an i ndi v i dual  wi t ness' s 

exami nat i on,  but  al so whi ch wi t nesses may t est i f y.   Wi sconsi n 

St at .  § 968. 26 cannot  be r easonabl y i nt er pr et ed ot her wi se.   John 

Doe j udges must  not  be shackl ed t o a pr ocess t hat  f r ust r at es t he 

goal  of  ascer t ai ni ng pr obabl e cause i n an expedi t i ous manner .   

The st at ut e,  t hen,  i s suscept i bl e t o but  one r easonabl e 

const r uct i on:  Wi s.  St at .  § 968. 26 when r ead as a whol e pr eser ves 

t he ci r cui t  cour t ' s  di scr et i on as t o whi ch wi t nesses i t  wi l l  

exami ne i n a John Doe pr oceedi ng.  
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D.  Must  a Judge Subpoena Al l  Wi t nesses a John Doe Compl ai nant  
Wi shes t o Pr oduce? 

¶28 I n r esponse t o our  r equest ,  t he par t i es addr essed t he 

quest i on of  whet her  a John Doe j udge must  i ssue subpoenas f or  

al l  wi t nesses a compl ai nant  wi shes t o pr oduce.   Bot h par t i es 

agr ee t hat  a j udge r et ai ns di scr et i onar y aut hor i t y as t o t he 

i ssuance of  such subpoenas.   We concl ude t hat  a John Doe j udge 

need not  i ssue subpoenas f or  ever y wi t ness a compl ai nant  wi shes 

t o pr oduce.   Those same f act or s whi ch l ead us t o concl ude a John 

Doe j udge need not  exami ne each wi t ness pr oduced by a 

compl ai nant  compel  a symmet r i cal  r esul t  as t o t he i ssuance of  

subpoenas.   I ndeed,  i t  woul d be even mor e wast ef ul  t o compel  a 

John Doe j udge t o i ssue subpoenas f or  i ncompet ent ,  cumul at i ve,  

unnecessar y,  or  i r r el evant  wi t nesses t han i t  woul d be t o f or ce 

t he j udge t o exami ne t hem.    

I V.  CONCLUSI ON 

¶29 The i ssue we addr ess t oday i s whet her  t he j udge i n a 

John Doe hear i ng i s r equi r ed under  Wi s.  St at .  § 968. 26 t o 

exami ne al l  t he wi t nesses a compl ai nant  pr oduces and t o i ssue 

subpoenas t o al l  t he wi t nesses a compl ai nant  wi shes t o pr oduce.   

We r ead t he st at ut e as ext endi ng j udi c i al  di scr et i on i n a John 

Doe hear i ng not  onl y t o t he scope of  a wi t ness' s exami nat i on,  

but  al so t o whet her  a wi t ness need t est i f y at  al l .   Accor di ngl y,  

we hol d t hat  a j udge i s not  r equi r ed by § 968. 26 t o exami ne al l  

t he wi t nesses a compl ai nant  pr oduces i n a John Doe hear i ng,  or  

t o subpoena al l  t he wi t nesses a compl ai nant  wi shes t o pr oduce.   
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Robi ns has no cl ear  l egal  r i ght  t o have each of  t he wi t nesses he 

pr oduced exami ned,  and hi s pet i t i on f or  a wr i t  of  mandamus must  

t her ef or e f ai l .   Because t he cour t  of  appeal s exami ned t he 

r el evant  f act s,  appl i ed t he pr oper  st andar d of  l aw,  and used a 

r at i onal  pr ocess t o r each a r at i onal  r esul t ,  t he cour t  of  

appeal s di d not  er r oneousl y exer ci se i t s di scr et i on i n denyi ng 

Robi ns'  wr i t  of  mandamus.  

By the Court.—The opi ni on and or der  of  t he cour t  of  appeal s 

i s af f i r med.  

SHI RLEY S.  ABRHAMSON,  C. J. ,  di d not  par t i c i pat e.
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