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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a cour t  of  

appeal s deci s i on1 t hat  af f i r med a r ul i ng by t he Ozaukee Count y 

Ci r cui t  Cour t ,  t he Honor abl e Tom R.  Wol f gr am pr esi di ng,  t hat  

excl uded an exper t ' s  r epor t  and opi ni on t est i mony based i n par t  

on t he r esul t s of  a pr el i mi nar y br eat h t est  ( PBT)  t he def endant  

t ook j ust  pr i or  t o ar r est .   Gi ven t he PBT r esul t ,  t he l at er  

bl ood t est  r esul t ,  and t ypi cal  absor pt i on r at es,  t he exper t ' s  

opi ni on was t hat  t he def endant ,  Ri char d M.  Fi scher  ( Fi scher ) ,  

had a bl ood al cohol  concent r at i on ( BAC)  bel ow t he l egal  l i mi t  at  

t he t i me he was pul l ed over  by pol i ce and t hat  hi s BAC l evel  
                                                 

1 St at e v.  Fi scher ,  2008 WI  App 152,  314 Wi s.  2d 324,  761 
N. W. 2d 7.  
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onl y l at er  r ose above t he l i mi t  as hi s body cont i nued t o absor b 

t he al cohol .    

¶2 I n i t s mot i on i n l i mi ne,  t he St at e sought  t o excl ude 

t he evi dence t o t he ext ent  t hat  i t  r el i ed on Fi scher ' s PBT 

r esul t s on t wo gr ounds:   f i r st ,  t hat  Wi s.  St at .  § 343. 303,  whi ch 

pr ohi bi t s admi t t i ng PBT r esul t s  as evi dence i n dr unk dr i v i ng 

cases except  f or  l i mi t ed pur poses t hat  ar e i nappl i cabl e her e, 2 

means t hat  PBT r esul t s cannot  be used as t he basi s f or  an 

admi ssi bl e exper t  opi ni on i n such a case;  and second,  t hat  PBT 

r esul t s ar e not  suf f i c i ent l y r el i abl e t o ser ve as t he basi s f or  

an exper t  opi ni on.   Fi scher  ar gued t hat  t he mot i on i n l i mi ne 

shoul d be deni ed f or  t wo r easons:   f i r st ,  t hat  Wi s.  St at .  § 

907. 03,  whi ch per mi t s an exper t  t o t est i f y as t o an opi ni on 

r egar dl ess of  t he admi ssi bi l i t y  of  t he under l y i ng dat a on whi ch 

t he opi ni on i s based,  i s an except i on t o Wi s.  St at .  § 343. 303;  

and second,  t hat  any r eadi ng of  t hose st at ut es t hat  woul d 

r equi r e t he excl usi on of  t he exper t ' s  opi ni on woul d v i ol at e hi s 

const i t ut i onal  r i ght  t o pr esent  a def ense.   The ci r cui t  cour t  

and cour t  of  appeal s r ul ed t hat  t he evi dence must  be excl uded i n 

gener al  on t he gr ounds advanced by t he St at e:   t hat  Wi s.  St at .  

                                                 
2 Wi s.  St at .  § 343. 303 st at es i n r el evant  par t :   " The r esul t  

of  t he pr el i mi nar y br eat h scr eeni ng t est  shal l  not  be admi ssi bl e 
i n any act i on or  pr oceedi ng except  t o show pr obabl e cause f or  an 
ar r est ,  i f  t he ar r est  i s  chal l enged,  or  t o pr ove t hat  a chemi cal  
t est  was pr oper l y r equi r ed or  r equest ed of  a per son under  s.   
343. 305( 3) . "    

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 
ver si on unl ess ot her wi se not ed.  
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§ 343. 303 pr ohi bi t ed t he PBT r esul t s '  use and t hat  PBT r esul t s 

wer e i nsuf f i c i ent l y r el i abl e t o f or m t he basi s of  an exper t  

opi ni on t hat  i s admi ssi bl e under  Wi s.  St at .  §§ 907. 02 and 

907. 03.   Bef or e t hi s cour t ,  Fi scher  expanded hi s ar gument  t o 

ur ge t he cour t  t o abandon t he est abl i shed Wi sconsi n " l i mi t ed 

gat ekeeper "  appr oach,  wher e r el i abi l i t y  of  evi dence i s a mat t er  

f or  t he f i nder  of  f act ,  and i nst ead adopt  t he f eder al  st andar d 

ar t i cul at ed i n Dauber t  v.  Mer r el l  Dow Phar maceut i cal s,  I nc. , 3 

wher e t he t r i al  j udge has a s i gni f i cant  r ol e i n det er mi ni ng 

r el i abi l i t y .  

¶3 The quest i ons bef or e us ar e t hus ( 1)  whet her  Wi s.  

St at .  § 343. 303 cr eat es an absol ut e bar  on t he admi ssi on of  PBT 

r esul t s i n oper at i ng whi l e i nt oxi cat ed ( OWI )  pr osecut i ons,  even 

when used as t he basi s f or  an exper t ' s  opi ni on of f er ed under  

Wi s.  St at .  § 907. 03;  ( 2)  i f  so,  whet her  such an appl i cat i on of  

t he st at ut e v i ol at es a def endant ' s const i t ut i onal  r i ght  t o 

pr esent  a def ense;  and ( 3)  whet her  we wi l l  accept  counsel ' s 

i nvi t at i on t o r evi s i t  and r ej ect  t he Wi sconsi n case l aw t hat  

est abl i shes t hat  " t he r el i abi l i t y  of  t he evi dence i s a wei ght  

and cr edi bi l i t y  i ssue f or  t he f act  f i nder . " 4  

¶4 Though our  anal ysi s di ver ges i n some r espect s f r om 

t hat  of  t he c i r cui t  cour t  and t he cour t  of  appeal s,  we agr ee 

                                                 
3 Dauber t  v.  Mer r el l  Dow Phar m. ,  I nc. ,  509 U. S.  579,  588 

( 1993)  ( hol di ng t hat  " under  t he [ Feder al  Rul es of  Evi dence]  t he 
t r i al  j udge must  ensur e t hat  any and al l  sci ent i f i c  t est i mony or  
evi dence admi t t ed i s not  onl y r el evant ,  but  r el i abl e" )  

4 St at e v.  Pet er s ,  192 Wi s.  2d 674,  690,  534 N. W. 2d 867 ( Ct .  
App.  1995) .  



No.  2007AP1898- CR   

 

4 
 

t hat  t he c i r cui t  cour t  pr oper l y gr ant ed t he St at e' s mot i on i n 

l i mi ne seeki ng t o excl ude t he r epor t  and exper t  opi ni on 

t est i mony Fi scher  sought  t o i nt r oduce.   Wi sconsi n St at .  

§ 343. 303 expr essl y bar s PBT r esul t s i n OWI  cases,  and t o al l ow 

Wi s.  St at .  § 907. 03 t o t r ump t hat  pr ohi bi t i on woul d s i mpl y 

nul l i f y  t hat  pr ovi s i on and woul d consequent l y pr esent  a var i et y 

of  needl ess obst acl es t o t he i nvest i gat i on,  pr osecut i on,  and 

def ense of  dr unk dr i v i ng cases.   Gi v i ng ef f ect  t o t he t wo 

st at ut es t oget her  under  t hese ci r cumst ances admi t t edl y pr esent s 

di f f i cul t i es,  but  i t  i s  no sol ut i on t o t r ansf or m Wi s.  St at .  

§ 343. 303' s i nadmi ssi bi l i t y  i nt o admi ssi bi l i t y ,  r ever si ng t he 

l egi s l at ur e' s c l ear l y st at ed i nt ent i on.   Pr i nci pl es of  st at ut or y  

const r uct i on and our  dut y t o r espect  c l ear  l egi s l at i ve pol i cy 

deci s i ons r equi r e us t o r ead Wi s.  St at .  § 343. 303 t o cr eat e an 

except i on t o § 907. 03 and f or bi d us t o r ead § 907. 03 as 

nul l i f y i ng t he pr ohi bi t i on i n § 343. 303. 5 

                                                 
5 I n t hi s i nst ance,  we ar e not  deal i ng wi t h a l egi s l at i ve 

r ul e t hat  " undul y bur den[ s]  or  subst ant i al l y  i nt er f er e[ s]  wi t h"  
t he exer ci se of  t he cour t ' s  power ,  so we do not  anal yze t he 
quest i ons pr esent ed i n t er ms of  t he shar ed power  doct r i ne.   See 
Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  2d 560,  573,  575 
N. W. 2d 691 ( 1998)  ( " I n t hese ar eas of  ' shar ed power , '  one br anch 
of  gover nment  may exer ci se power  conf er r ed on anot her  onl y t o an 
ext ent  t hat  does not  undul y bur den or  subst ant i al l y  i nt er f er e 
wi t h t he ot her  br anch' s exer ci se of  i t s  power . " )  ( quot i ng I n r e 
Compl ai nt  Agai nst  Gr ady,  118 Wi s.  2d 762,  775,  348 N. W. 2d 559 
( 1984) ) .   Ther e ar e cases i n whi ch we do not  def er  t o 
l egi s l at i ve choi ces t hat  af f ect  t he j udi c i al  br anch;  f or  a case 
voi di ng a st at ut e t hat  i mper mi ss i bl y " abr ogat ed or  modi f i ed by 
l egi s l at i ve act i on"  t he r i ght  of  a cour t  t o di r ect  a ver di ct ,  
see Thoe v.  Chi cago,  Mi l waukee & St .  Paul  Ry.  Co. ,  181 Wi s.  456,  
464,  195 N. W.  407 ( 1923)  ( quot i ng Ki l ey v.  Chi cago,  Mi l waukee & 
St .  Paul  Ry.  Co. ,  138 Wi s.  215,  226,  119 N. W.  309 ( 1909) ) .  
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¶5 Fi scher  ar gues t hat  excl udi ng t he exper t ' s  opi ni on 

vi ol at es hi s r i ght  under  t he const i t ut i ons of  t he Uni t ed St at es 

and Wi sconsi n t o pr esent  a def ense.   We di sagr ee.   I n Uni t ed 

St at es v.  Schef f er ,  t he Uni t ed St at es Supr eme Cour t  hel d t hat  

st at e r ul es t hat  r esul t  i n exc l usi on of  def ense evi dence ar e 

const i t ut i onal l y val i d " so l ong as t hey ar e not  ' ar bi t r ar y '  or  

' di spr opor t i onat e t o t he pur poses t hey ar e desi gned t o ser ve. ' " 6  

Thi s cour t  ar t i cul at ed and appl i ed t he Schef f er  anal ysi s i n 

St at e v.  St .  Geor ge,  2002 WI  50,  ¶52,  252 Wi s.  2d 499,  643 

N. W. 2d 777.   To eval uat e Fi scher ' s const i t ut i onal  c l ai m,  we 

appl y t he t wo- par t  t est  set  f or t h i n St .  Geor ge,  252 

Wi s.  2d 499,  ¶¶54- 55.   We need not  deci de whet her  Fi scher  has 

sat i sf i ed t he f act or s i n t he f i r st  st ep,  i . e. ,  t hat  t he 

t est i mony of  t he exper t  wi t ness met  t he st andar ds of  Wi s.  St at .  

§ 907. 02,  t hat  t he opi ni on t est i mony i n quest i on i s " c l ear l y  

r el evant  t o a mat er i al  i ssue[ , ] "  i d. ,  ¶54,  t hat  i t  i s  necessar y 

t o Fi scher ' s def ense,  and t hat  i t s pr obat i ve val ue out wei ghs t he 

pr ej udi c i al  ef f ect .   We assume f or  pur poses of  t hi s anal ysi s 

t hat  Fi scher  has sat i sf i ed al l  f our  f act or s i n t he f i r st  par t  of  

t he i nqui r y.   We t hen r each t he second st ep,  whi ch i nvol ves 

wei ghi ng t he def endant ' s r i ght  agai nst  t he St at e' s i nt er est  i n 

excl udi ng t he evi dence.   For  r easons expl ai ned her ei n,  we hol d 

t hat  i n an OWI  pr osecut i on,  even i f  a def endant  est abl i shes a 

const i t ut i onal  r i ght  t o pr esent  an exper t  opi ni on t hat  i s based 

                                                 
6 Uni t ed St at es v.  Schef f er ,  523 U. S.  303,  308 ( 1998)  

( quot i ng Rock v.  Ar kansas,  483 U. S.  44,  56 ( 1987) ) .  
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i n par t  on PBT r esul t s,  t he r i ght  t o do so i s out wei ghed by t he 

St at e' s compel l i ng i nt er est  t o excl ude t hat  evi dence.   

Per mi t t i ng t he use of  t hat  evi dence as t he basi s  f or  an exper t  

opi ni on woul d r ender  meani ngl ess t he l egi s l at ur e' s act  

f or bi ddi ng such evi dence i n OWI  pr osecut i ons,  an act  t hat  

pr omot es ef f i c i ent  i nvest i gat i ons of  suspect ed dr unk dr i v i ng 

i nci dent s and f ur t her s t he St at e' s compel l i ng i nt er est  i n publ i c  

saf et y on i t s r oads.   The l egi s l at ur e' s deci s i on l i mi t i ng t he 

admi ssi bi l i t y  of  PBT r esul t s hel ps l aw enf or cement  of f i cer s do 

t hei r  j obs wi t h mor e cooper at i on f r om dr i ver s t han t hey woul d 

ot her wi se be l i kel y t o get ——cooper at i on t hat  i s especi al l y 

cr i t i cal  gi ven t hat  a PBT may be r equest ed when an of f i cer  has a 

basi s t o j ust i f y an i nvest i gat i ve st op but  has not  est abl i shed 

pr obabl e cause t o j ust i f y an ar r est . 7   
                                                 

7 I n Count y of  Jef f er son v.  Renz,  231 Wi s.  2d 293,  310,  603 
N. W. 2d 541 ( 1999) ,  we addr essed " t he PBT' s pl ace i n t he pr ocess 
of  an OWI  i nvest i gat i on"  i n t hi s way:   

Fi r st ,  an of f i cer  may make an i nvest i gat i ve st op i f  
t he of f i cer  " r easonabl y suspect s"  t hat  a per son has 
commi t t ed or  i s about  t o commi t  a cr i me,  Wi s.  St at .  
[ §]  968. 24,  or  r easonabl y suspect s t hat  a per son i s 
v i ol at i ng t he non- cr i mi nal  t r af f i c  l aws,  St at e v.  
Gr i f f i n,  183 Wi s.  2d 327,  333- 34,  515 N. W. 2d 535 ( Ct .  
App.  1994) .   Af t er  st oppi ng t he car  and cont act i ng t he 
dr i ver ,  t he of f i cer ' s obser vat i ons of  t he dr i ver  may 
cause t he of f i cer  t o suspect  t he dr i ver  of  oper at i ng 
t he vehi c l e whi l e i nt oxi cat ed.   I f  hi s obser vat i ons of  
t he dr i ver  ar e not  suf f i c i ent  t o est abl i sh pr obabl e 
cause f or  ar r est  f or  an OWI  vi ol at i on,  t he of f i cer  may 
r equest  t he dr i ver  t o per f or m var i ous f i el d sobr i et y 
t est s.   The dr i ver ' s per f or mance on t hese t est s may 
not  pr oduce enough evi dence t o est abl i sh pr obabl e 
cause f or  ar r est .   The l egi s l at ur e has aut hor i zed t he 
use of  t he PBT t o assi st  an of f i cer  i n such 
ci r cumst ances.  
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¶6 Accor di ngl y,  we af f i r m.   Though we benef i t  f r om t he 

anal yses of  t he cour t  of  appeal s  and t he ci r cui t  cour t ,  we r each 

t he r esul t  v i a a di f f er ent  anal ysi s t han t hat  of  t hose cour t s.  

The ci r cui t  cour t ' s  gr ant  of  t he mot i on i n l i mi ne excl udi ng t he 

r epor t  and exper t  opi ni on was pr oper  under  Wi sconsi n st at ut es 

and i t  di d not  vi ol at e Fi scher ' s const i t ut i onal  r i ght  t o pr esent  

a def ense.   The r ul e we adopt  her e i s not  a bl anket  r ul e agai nst  

absor pt i on cur ve opi ni on evi dence but  r at her  a r ul e pr ohi bi t i ng 

use of  PBT r esul t s i n t he manner  at t empt ed her e. 8 

¶7 Our  anal ysi s does not  t ur n on an eval uat i on of  t he 

r el i abi l i t y  of  an exper t  opi ni on based on PBT r esul t s,  whi ch 

af t er  al l  ar e r out i nel y r el i ed on t o est abl i sh pr obabl e cause 

f or  ar r est  and have been hel d t o be admi ssi bl e f or  pur poses 

ot her  t han t hose pr ohi bi t ed by st at ut e. 9  Because we concl ude 

t hat  t he St at e' s count er vai l i ng compel l i ng i nt er est  and not  t he 

                                                                                                                                                             
( Foot not e omi t t ed. )  

8 We r ecogni ze t he concer ns expr essed by t he Uni t ed St at es 
Supr eme Cour t  about  bl anket  excl usi ons i n Rock v .  Ar kansas,  483 
U. S.  44,  56 ( 1987) ,  and Cr ane v.  Kent ucky,  476 U. S.  683,  690 
( 1986)  ( di scussi ng per  se excl usi ons of  evi dence by st at e 
evi dence r ul es) .  

9 See,  e. g. ,  St at e v.  Doer r ,  229 Wi s.  2d 616,  622,  599 
N. W. 2d 897 ( Ct .  App.  1999)  ( hol di ng PBT r esul t  admi ssi bl e wher e 
def endant  was char ged wi t h bat t er y t o pol i ce of f i cer  and 
r esi st i ng of f i cer ) ;  St at e v.  Beaver ,  181 Wi s.  2d 959,  970 & n. 5,  
512 N. W. 2d 254 ( Ct .  App.  1994)  ( r ul i ng t hat  Wi s.  St at .  § 343. 303 
di d not  bar  admi ssi bi l i t y  of  PBT r esul t  i n t r i al  f or  sexual  
assaul t ,  hol di ng t hat  t he st at ut or y bar  on t he evi dent i ar y use 
of  PBT r esul t s i s l i mi t ed t o v i ol at i ons of  Wi s.  St at .  §§ 346. 63,  
940. 09,  and 940. 25,  and af f i r mi ng excl usi on of  t he r esul t  on 
ot her  gr ounds) .  
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r el i abi l i t y  of  t he exper t  t est i mony i s di sposi t i ve of  t he 

anal ysi s,  t her e i s no r eason f or  us t o r evi s i t  Wi sconsi n' s wel l -

est abl i shed r ol e f or  t he c i r cui t  cour t  wher e exper t  t est i mony i s 

pr of f er ed.   The l aw i n Wi sconsi n cont i nues t o be t hat  quest i ons 

of  t he wei ght  and r el i abi l i t y  of  r el evant  evi dence ar e mat t er s 

f or  t he t r i er  of  f act .   As we st at ed i n St at e v.  Wal st ad,  " Thi s 

i s t he r el evancy t est  of  our  r ul es and we adher e t o i t . " 10  We,  

t her ef or e,  decl i ne t o adopt  a Dauber t - l i ke appr oach t o exper t  

t est i mony t hat  woul d make t he j udge t he gat ekeeper .  

I .   BACKGROUND 

¶8 The f ol l owi ng f act s ar e undi sput ed:   I n Januar y 2005,  

Fi scher  was pul l ed over  when an of f i cer  obser ved l ane devi at i on 

and suspect ed dr unk dr i v i ng.   The st op occur r ed at  appr oxi mat el y 

1: 40 a. m.   Fi scher  per f or med poor l y on f i el d sobr i et y t est s.   

Af t er  t hose t est s,  at  a t i me unspeci f i ed i n t he pol i ce r epor t ,  a 

PBT was admi ni st er ed,  and i t  measur ed a br eat h al cohol  cont ent  

of  . 11 per cent . 11  Fi scher  was ar r est ed;  a chemi cal  bl ood t est  

t aken at  2: 48 a. m.  showed a BAC of  . 147 per cent .   He was char ged 

                                                 
10 St at e v.  Wal st ad,  119 Wi s.  2d 483,  519,  351 N. W. 2d 469 

( 1984)  ( " I n a st at e such as Wi sconsi n,  wher e subst ant i al l y 
unl i mi t ed cr oss- exami nat i on i s per mi t t ed,  t he under l y i ng t heor y 
or  pr i nci pl e on whi ch admi ssi bi l i t y  i s  based can be at t acked by 
cr oss- exami nat i on or  by ot her  t ypes of  i mpeachment .   Whet her  a 
sci ent i f i c  wi t ness whose t est i mony i s r el evant  i s bel i eved i s a 
quest i on of  cr edi bi l i t y  f or  t he f i nder  of  f act ,  but  i t  c l ear l y 
i s admi ssi bl e. " ) .  

11 " ' Al cohol  concent r at i on'  means t he number  of  gr ams of  
al cohol  i n 100 mi l l i l i t er s of  a per son' s bl ood or  t he number  of  
gr ams of  al cohol  i n 210 l i t er s of  a per son' s br eat h. "   Wi s.  
St at .  § 885. 235( 1) ( a) .  
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wi t h oper at i ng whi l e i nt oxi cat ed,  second of f ense,  and oper at i ng 

wi t h a BAC of  . 08 or  mor e,  second of f ense,  cont r ar y t o Wi s.  

St at .  § 346. 63( 1) ( a)  and ( b) .   Fi scher  pl ed not  gui l t y,  and t he 

case was set  f or  t r i al .    

¶9 He r et ai ned an exper t  who pr epar ed a r epor t  usi ng t he 

dat a f r om t he t wo t est s,  est i mat es as t o t he pr eci se t i mi ng of  

t he br eat h t est  af t er  t he st op,  and absor pt i on r at e f or mul as t o 

gener at e absor pt i on cur ves,  wi t h t he pur pose of  est i mat i ng t he 

BAC pr i or  t o t he t i me t he PBT was t aken,  at  t he moment  Fi scher  

was st opped.   I n hi s r epor t ,  t he exper t  sai d hi s cal cul at i ons 

wer e based on a met hod si mi l ar  t o t he one known as specul at i ve 

r et r ogr ade ext r apol at i on,  whi ch uses known dat a t o est i mat e a 

per son' s BAC at  an ear l i er  poi nt  i n t i me.   I n t he f i r st  r epor t ,  

dat ed Febr uar y 13,  2006,  t he exper t  i ncl uded t he r esul t s of  bot h 

t est s and r eached t he f ol l owi ng concl usi on:    

I  concl ude t hat  Mr .  Fi scher  was i n t he absor pt i ve 
phase when he was st opped and t hat  hi s BAC was 
i ncr easi ng wi t h a hi gh degr ee of  sci ent i f i c  cer t ai nt y.  
I n addi t i on my anal yses,  based on t he chosen 
assumpt i ons,  i ndi cat e t hat  t he dat a ar e most  
consi st ent  wi t h,  but  do not  est abl i sh,  t he hypot hesi s 
t hat  Fi scher  was bel ow t he 0. 08% t hr eshol d when 
st opped.     

¶10 I n June 2006,  t he St at e f i l ed a mot i on i n l i mi ne t o 

excl ude t he exper t ' s  r epor t  and t est i mony " t o t he ext ent  t he 

r epor t  and t est i mony r el y on t he PBT r esul t , "  on t he gr ounds 

t hat  " ( 1)  t he PBT r esul t  i s  i nadmi ssi bl e at  t r i al  pur suant  t o 

st at ut e and ( 2)  t her e i s no showi ng t hat  t he PBT r esul t  i s  

r el i abl e f or  any pur pose ot her  t han pr obabl e cause. "   Af t er  t he 
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St at e f i l ed i t s  mot i on i n l i mi ne,  Fi scher  submi t t ed a second 

r epor t ,  dat ed Jul y 7,  2006,  whi ch hi s exper t  pr epar ed on t he 

basi s t hat  t he PBT r esul t  coul d not  be i ncl uded i n t he dat a used 

f or  t he anal ys i s.   The exper t  concl uded,  " [ T] he si ngl e 

det er mi nat i on of  bl ood al cohol  made at  2: 48 [ a. m. ]  over  an hour  

af t er  [ Fi scher ' s ]  ar r est  i s  i nsuf f i c i ent  t o est abl i sh t hat  hi s  

bl ood al cohol  cont ent  was above t he 0. 08% t hr eshol d when he was 

st opped at  1: 40 [ a. m. ] . "   

¶11 I n a t hi r d submi ssi on by t he exper t ,  whi ch was 

at t ached t o Fi scher ' s r esponse t o t he St at e' s mot i on i n l i mi ne 

and submi t t ed as Fi scher ' s of f er  of  pr oof 12 af t er  t he cour t  

gr ant ed t he mot i on,  t he exper t ,  Dr .  John St eel e,  cont r ast ed t he 

anal ysi s possi bl e usi ng bot h t he PBT and bl ood t est  r esul t s wi t h 

t he anal ysi s possi bl e wi t hout  t he use of  t he PBT r esul t ,  and 

concl uded:   

I f  one r ej ect s t he br eat h t est  dat a and r el i es onl y on 
t he bl ood t est ,  t hen t he pl ausi bl e r ange of  BAC when 
Mr .  Fi scher  was st opped r anges f r om near  0. 0% t o 
0. 164%[ , ]  a r ange whi ch i s bot h hi gher  and l ower  t han 
t he cr i t i cal  0. 080% l egal  t hr eshol d.  .  .  .   

I f  one i ncl udes t he br eat h t est  r esul t ,  .  .  .  t hen at  
t he t i me he was st opped Mr .  Fi scher  most  l i kel y had a 
BAC of  appr oxi mat el y 0. 040% t o 0. 067%.    

                                                 
12 Wi sconsi n St at .  § 901. 03( 1) ( b)  pr ovi des t hat  " [ e] r r or  may 

not  be pr edi cat ed upon a r ul i ng whi ch .  .  .  excl udes evi dence 
unl ess .  .  .  t he subst ance of  t he evi dence was made known t o t he 
j udge by of f er  or  was appar ent  f r om t he cont ext  wi t hi n whi ch 
quest i ons wer e asked. "   See St at e v.  Dodson,  219 Wi s.  2d 65,  73,  
580 N. W. 2d 181 ( 1998)  ( " Two pur poses ar e ser ved by an of f er  of  
pr oof :   f i r st ,  pr ovi de t he ci r cui t  cour t  a mor e adequat e basi s 
f or  an evi dent i ar y r ul i ng and second,  est abl i sh a meani ngf ul  
r ecor d f or  appel l at e r evi ew. " ) .  
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¶12 The r epor t  t hat  was t he subj ect  of  t he mot i on i n 

l i mi ne i ncl uded Fi scher ' s PBT r esul t  i n t he t ext  of  t he r epor t .  

Though t he r epor t  at t ached t o Fi scher ' s of f er  of  pr oof  st at ed 

t hat  t he PBT r esul t  " pl ayed no r ol e i n comput i ng t he cur ves, "  

t he r epor t  acknowl edged t hat  t he PBT r esul t  pl ayed a s i gni f i cant  

r ol e i n t he over al l  anal ysi s by " al l ow[ i ng]  t he r ange of  BAC [ at  

t he t i me of  t he st op]  t o be nar r owed down. "  

¶13 Fol l owi ng a mot i on hear i ng on t he mat t er ,  t he c i r cui t  

cour t  gr ant ed t he St at e' s mot i on i n l i mi ne.   I n so doi ng,  t he 

cour t  obser ved t hat  i t  was not  awar e of  t he l egi s l at i ve hi st or y 

of  § 343. 303,  but  t hat  t he l egi s l at ur e' s i nt ent i on was cl ear  

t hat  " i t  was never  cont empl at ed t hat  [ a PBT]  woul d be an 

evi dent i ar y t est . "   The ci r cui t  cour t  sai d i t s r ul i ng was made 

" i n l i ght  of  t he l egi s l at ur e' s  c l ear  pr onouncement  about  t he 

admi ssi bi l i t y  her e. "   We not e t hat  had Fi scher  di scl osed t o Dr .  

St eel e when and what  al cohol i c bever ages he had been dr i nki ng,  

absor pt i on cur ve opi ni on evi dence f r om t he exper t  based on t hat  

evi dence woul d have been admi ssi bl e. 13   

                                                 
13 See,  f or  exampl e,  St at e v.  Vi ck,  104 Wi s.  2d 678,  684- 85,  

312 N. W. 2d 489 ( 1981)  ( basi ng an absor pt i on cur ve def ense on 
br eat hal yzer  t est  r esul t  and t est i mony f r om def endant  as t o t he 
amount  of  al cohol  he had consumed) ,  and Wi s J I ——Cr i mi nal  234 
( 2003) ,  whi ch st at es i n par t ,   

Evi dence has .  .  .  been r ecei ved as t o how t he body 
absor bs and el i mi nat es al cohol .   You may consi der  t he 
evi dence r egar di ng t he anal ysi s of  t he ( br eat h)  
( bl ood)  ( ur i ne)  sampl e and t he evi dence of  how t he 
body absor bs and el i mi nat es al cohol  al ong wi t h al l  t he 
ot her  evi dence i n t he case .  .  .  .  
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¶14 The mat t er  was t r i ed t o a j ur y.   The def ense t heor y,  

as summar i zed i n counsel ' s c l osi ng ar gument ,  was t hat  t he 

ar r est i ng of f i cer  was over eager  t o make an ar r est  and was 

t her ef or e " not  f ai r , "  and t hat  Fi scher  was " goi ng up on t he 

absor pt i on cur ve"  when he was st opped and hi s BAC had not  

r eached t he . 08 per cent  t hr eshol d.   The j ur y convi ct ed Fi scher  

on bot h char ges.  Fi scher  appeal ed t he ci r cui t  cour t ' s  r ul i ng 

excl udi ng t he exper t ' s  evi dence and t he cour t  of  appeal s  

af f i r med t he ci r cui t  cour t ' s  r ul i ng.   The cour t  of  appeal s not ed 

t hat ,  i n or der  t o appl y Wi s.  St at .  § 907. 03 as Fi scher  cont ends 

i t  must  be and per mi t  an exper t  t o base an opi ni on on and set  

bef or e t he j ur y i nadmi ssi bl e PBT r esul t s,  t he cour t  " woul d have 

t o concl ude t hat  any r ul e excl udi ng evi dence t akes a back seat  

t o a def endant ' s desi r e t o admi t  such evi dence,  j ust  because t he 

St at e coul d r ebut  t he evi dence i f  i t  wi shed.   That  cannot  be t he 

l aw. "   St at e v.  Fi scher ,  2008 WI  App 152,  ¶20,  314 Wi s.  2d 324,  

761 N. W. 2d 7.   I n eval uat i ng Fi scher ' s const i t ut i onal  c l ai m,  t he 

cour t  of  appeal s appl i ed t he St .  Geor ge t est  and det er mi ned t hat  

Fi scher  had f ai l ed t o sat i sf y t he r equi r ement s of  bot h par t s of  

t he t est .   Appl y i ng t he f i r st  par t  of  t he St .  Geor ge t est ,  t he 

cour t  of  appeal s sai d Fi scher  f ai l ed t o show t hat  t he pr of f er ed 

evi dence sat i sf i ed t he st andar ds of  Wi s.  St at .  § 907. 02 

( speci f i cal l y,  t he cour t  of  appeal s hel d t hat  i t  woul d not  

assi st  t he t r i er  of  f act )  and t hat  i t  had pr obat i ve val ue.   I d. ,  

¶24.   Appl y i ng t he second par t  of  t he St .  Geor ge t est ,  t he cour t  

of  appeal s f ound Fi scher  had f ai l ed t o show t hat  hi s i nt er est  i n 

pr esent i ng t he evi dence out wei ghed t he St at e' s compel l i ng 
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i nt er est  i n excl udi ng t he evi dence.   I d. ,  ¶17.   The r at i onal e 

f or  t he cour t  of  appeal s '  anal ys i s i n bot h st eps cent er ed on i t s  

v i ew t hat  PBT r esul t s wer e i nsuf f i c i ent l y r el i abl e t o ser ve as 

t he basi s f or  an exper t  opi ni on.   

I I .   STANDARD OF REVI EW 

¶15 Thi s case i nvol ves t he i nt er pr et at i on of  Wi s.  St at .  §§ 

343. 303,  907. 02,  and 907. 03.  St at ut or y i nt er pr et at i on pr esent s a 

quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.  Rechst ei ner  v.  

Hazel den,  2008 WI  97,  ¶26,  313 Wi s.  2d 542,  753 N. W. 2d 496.   I t  

al so i nvol ves r evi ew of  a cour t ' s  r ul i ng on t he admi ssi bi l i t y  of  

exper t  opi ni on.    

The admi ssi bi l i t y  of  exper t  opi ni on t est i mony 
l i es i n t he di scr et i on of  t he c i r cui t  cour t .   A 
c i r cui t  cour t  er r oneousl y exer ci ses i t s di scr et i on i f  
i t  makes an er r or  of  l aw or  negl ect s t o base i t s 
deci s i on upon f act s i n t he r ecor d.  .  .  .  The quest i on 
t hen i s whet her  t he c i r cui t  cour t  appl i ed t he cor r ect  
l egal  pr i nci pl es t o t he f act s of  r ecor d.  Thi s cour t  
deci des any quest i ons of  l aw whi ch may ar i se dur i ng 
i t s r evi ew of  an exer ci se of  di scr et i on i ndependent l y  
of  t he c i r cui t  cour t  and cour t  of  appeal s.    

St .  Geor ge,  252 Wi s.  2d 499,  ¶37 ( f oot not es omi t t ed) .   

I I I .   ANALYSI S 

¶16 We agr ee wi t h t he cour t  of  appeal s t hat  t he st at ut es 

at  i ssue her e ar e best  r ead t o excl ude exper t  t est i mony based on 

PBT r esul t s.   We al so agr ee t hat  t he St at e' s compel l i ng i nt er est  

i n excl udi ng PBT r esul t s out wei ghs Fi scher ' s r i ght  t o pr esent  

t hi s evi dence.   As we expl ai n her ei n,  however ,  our  anal ysi s does 

not  t ur n on t he pr emi se t hat  PBT r esul t s ar e i nsuf f i c i ent l y 

r el i abl e t o ser ve as t he basi s of  admi ssi bl e exper t  t est i mony.  
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I t  t ur ns i nst ead on t he second par t  of  t he St .  Geor ge t est  and 

on t he St at e' s compel l i ng i nt er est  i n i nvest i gat i ng and 

successf ul l y pr osecut i ng t hose who vi ol at e dr unk dr i v i ng l aws.  

¶17 A pr el i mi nar y mat t er  t o c l ar i f y i s whet her  t her e i s 

any meani ngf ul  di f f er ence bet ween Fi scher ' s pr esent i ng t he 

exper t ' s  r epor t  t hat  i ncl uded t he act ual  PBT r esul t  and 

pr esent i ng t he exper t ' s  opi ni on t est i mony based on anal ysi s of  

dat a i ncl udi ng t he PBT r esul t ,  pr esumabl y wi t hout  expl i c i t l y 

di scl osi ng,  at  l east  i ni t i al l y ,  t he PBT r esul t  t o t he j ur y.   The 

mot i on i n l i mi ne asked t he ci r cui t  cour t  t o excl ude bot h t he 

wr i t t en r epor t  and t he opi ni on t est i mony.   I n hi s br i ef i ng t o 

t hi s cour t ,  Fi scher  f ocused on t he admi ssi on of  t he exper t  

opi ni on t est i mony and asser t ed t hat  he " never  i nt ended t o submi t  

Dr .  St eel e' s r epor t  t o t he j ur y, "  and t hat  " [ t ] he admi ssi on of  

Dr .  St eel e' s opi ni ons woul d not  have pr esent ed PBT r esul t s f or  

t he j ur y ' s consi der at i on. "   I n ot her  wor ds,  we under st and 

Fi scher  t o be ar gui ng,  i f  t he exper t  t est i f i ed onl y t o hi s 

opi ni on,  t her e woul d ar guabl y be no t echni cal  v i ol at i on of  Wi s.  

St at .  § 343. 303.   

¶18 I n pr act i cal  t er ms,  however ,  i n t hi s case t her e i s no 

meani ngf ul  di f f er ence.   The PBT r esul t s,  whet her  i ni t i al l y  f ul l y  

di scl osed t o t he j ur y or  not ,  woul d i nevi t abl y be di scl osed t o 

t he j ur y t he moment  t hat  t he exper t  t est i f i ed as t o t he 
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met hodol ogy and dat a t hat  under l i e t he opi ni on. 14  Fi scher ' s  

br i ef  expl ai ns t hat  " [ t ] he j ur y woul d have hear d i n gener al  Dr .  

St eel e' s met hodol ogy and t he concl usi ons he r eached. "   The 

met hodol ogy,  of  cour se,  i nvol ved usi ng t he PBT r esul t  and t he 

bl ood t est  r esul t  t o i ndi cat e whet her  any absor pt i on cur ves wer e 

consi st ent  wi t h bot h dat a poi nt s.   Gi ven t hat  t he exper t  

r epr esent ed i n t he r epor t  dat ed Jul y 7,  2009,  " [ W] e can know 

vi r t ual l y not hi ng about  t he BAC when [ Fi scher ]  was st opped"  i f  

t he bl ood t est  i s  t he onl y avai l abl e evi dence,  i t  st ands t o 

r eason t hat  even a l i mi t ed expl anat i on of  t he met hodol ogy 

Fi scher  want ed t o have put  bef or e t he j ur y woul d have t o i ncl ude 

t he f i r st  dat a poi nt :   t he PBT r esul t .   Under  t hese 

ci r cumst ances,  admi t t i ng an exper t  opi ni on t hat  r el i es on PBT 

r esul t s means admi t t i ng t he PBT r esul t s i n one f or m or  anot her ,  

and t hat  cannot  be done wi t hout  v i ol at i ng Wi s.  St at .  § 343. 303.   

We al so agai n not e t hat  t he of f er  of  pr oof  i ncl uded Fi scher ' s 

PBT r esul t  and acknowl edged t he r ol e i t  pl ayed i n t he exper t ' s  

anal ysi s.  

¶19 Fi scher  ar gues t hat  even i f  Wi s.  St at .  § 343. 303 bar s 

t he use of  PBT r esul t s,  Wi s.  St at .  §§ 907. 02 and 907. 03,  r ead 

t oget her ,  cr eat e an except i on t o t he pr ohi bi t i on i n Wi s.  St at .  

                                                 
14Per mi t t i ng r ef er ences t o a pr i or  PBT wi t hout  gi v i ng t he 

act ual  measur ement  i s al so unwor kabl e.   A def endant  mi ght  wel l  
even benef i t  addi t i onal l y f r om such coy use of  t he r esul t s.   I f  
j ur or s i nf er  ( or  ar e t ol d)  t hat  a t est  was admi ni st er ed but  
r ecei ve no r esul t s,  t hey mi ght  i nf er  a l ower  PBT t han act ual l y 
exi st ed on t he assumpt i on t hat  t he St at e woul d not  f ai l  t o 
di scl ose any r esul t  f avor abl e t o t he pr osecut i on.  
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§ 343. 303 and expl i c i t l y  per mi t  use as t he basi s of  an exper t ' s  

opi ni on. 15  Those st at ut es per mi t  an exper t  t o t est i f y t o an 

opi ni on based on f act s t hat  ar e ot her wi se i nadmi ssi bl e i f  t hey 

ar e " of  a t ype r easonabl y r el i ed upon by exper t s. "   Wi s.  St at .  

§ 907. 03.  

¶20 The t hor ny quest i on of  what  t o do wi t h i nadmi ssi bl e 

evi dence t hat  exper t s r el y upon as a basi s f or  an opi ni on i s one 

t hat  has pr oved di f f i cul t  t o answer  wi t h a f ai r  and wor kabl e 

r ul e.     

¶21 Law pr of essor  Dani el  Bl i nka conci sel y summar i zes t he 

pr act i cal  di f f i cul t y of  expl ai ni ng t he bases f or  exper t  opi ni ons 

when t hey i ncl ude i nadmi ssi bl e evi dence,  and t he unsat i sf act or y  

opt i ons f or  r esol v i ng t he quest i on:   

Pr obl ems ar i se,  however ,  when exper t s ar e cal l ed 
upon t o expl ai n how t hey r eached a concl usi on.  What  
shoul d be done wi t h t he exper t s '  i nadmi ssi bl e bases? 
Does t he exper t s '  r el i ance val i dat e t he ot her wi se 

                                                 
15 Wi sconsi n St at .  §§ 907. 02 and 907. 03 pr ovi de:  

907. 02 Test i mony by exper t s.  I f  sci ent i f i c ,  t echni cal ,  
or  ot her  speci al i zed knowl edge wi l l  assi st  t he t r i er  
of  f act  t o under st and t he evi dence or  t o det er mi ne a 
f act  i n i ssue,  a wi t ness qual i f i ed as an exper t  by 
knowl edge,  ski l l ,  exper i ence,  t r ai ni ng,  or  educat i on,  
may t est i f y t her et o i n t he f or m of  an opi ni on or  
ot her wi se.  

907. 03 Bases of  opi ni on t est i mony by exper t s.   The 
f act s or  dat a i n t he par t i cul ar  case upon whi ch an 
exper t  bases an opi ni on or  i nf er ence may be t hose 
per cei ved by or  made known t o t he exper t  at  or  bef or e 
t he hear i ng.   I f  of  a t ype r easonabl y r el i ed upon by 
exper t s i n t he par t i cul ar  f i el d i n f or mi ng opi ni ons or  
i nf er ences upon t he subj ect ,  t he f act s or  dat a need 
not  be admi ssi bl e i n evi dence.  
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i nadmi ssi bl e i nf or mat i on,  t her eby t r ansf or mi ng i t  i nt o 
admi ssi bl e evi dence?  Conver sel y,  shoul d t he cour t  bar  
any ment i on of  t he t ai nt ed bases whi l e per mi t t i ng onl y 
t he exper t ' s  t est i mony about  t he opi ni on?  Or  shoul d 
t he j udge i nst r uct  t he j ur y t o consi der  t he 
i nadmi ssi bl e bases f or  what ever  bear i ng t hey have on 
t he cogency of  t he exper t ' s  opi ni on t est i mony,  but  not  
f or  any ot her  pur pose?  I f  t he j udge el ect s t he l at t er  
cour se,  what  exact l y does such an i nst r uct i on mean?  
And i f  such l i mi t i ng i nst r uct i ons ar e meani ngl ess,  i s  
Rul e 703 [ a f eder al  evi dence r ul e par al l el  t o Wi s.  
St at .  § 907. 03]  a devi ce t hat  al l ows a par t y t o s i mpl y 
par ade i nadmi ssi bl e evi dence bef or e t he j ur y i n di r ect  
cont r avent i on of  t he excl usi onar y r ul es?16 

¶22 Recent  changes i n f eder al  evi dence r ul es at t empt ed t o 

r esol ve t he mat t er  i n f eder al  cour t s by al l owi ng di scl osur e of  

ot her wi se i nadmi ssi bl e f act s or  dat a t o t he j ur y af t er  a j udge 

has bal anced t he evi dence' s pr obat i ve val ue agai nst  any 

pr ej udi c i al  ef f ect .   Fed.  R.  Evi d.  703 advi sor y commi t t ee' s 

not e,  2000 amendment .   Bl i nka obser ves t hat  t hi s appr oach " i s 

pr obl emat i c on bot h pol i cy and pr act i ce gr ounds"  and i l l ust r at es 

what  he cal l s t he somet i mes " nonsensi cal "  r esul t s:  

I n t heor y,  t he " ot her wi se"  i nadmi ssi bl e basi s i s put  
bef or e t he j ur y f or  t he l i mi t ed pur pose of  expl ai ni ng 
t he exper t ' s  opi ni on and r easoni ng.   But  t hi s cr eat es 
some hor r endous di f f i cul t i es.   I n t he hear say cont ext ,  
al t hough t he exper t  may have r el i ed upon t he hear say 
st at ement  f or  t he t r ut h of  t he mat t er  asser t ed,  t he 
j ur y i s i nst r uct ed t hat  i t  cannot  use t he st at ement  
f or  t he ver y same pur pose. 17  

                                                 
16 Dani el  D.  Bl i nka,  " Pr act i cal  I nconveni ence"  or  Concept ual  

Conf usi on:   The Common- Law Genesi s of  Feder al  Rul e of  Evi dence 
703,  20 Am.  J.  Tr i al  Advoc.  467,  469 ( 1997) .   

17 7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce:   Wi sconsi n 
Evi dence § 702. 604,  at  621- 22 ( 3d ed.  2008) .  
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¶23 We t her ef or e appr oach t hi s case wi t h an under st andi ng 

of  t he l ar ger  cont ext  and an awar eness t hat  cour t s have t r i ed 

var i ous appr oaches t o exper t  opi ni on evi dence,  i n an ef f or t  t o 

cr eat e f ai r  and wor kabl e sol ut i ons t hat  appr opr i at el y f i l t er  t he 

evi dence pr esent ed t o j ur i es.    

¶24 Our  anal ysi s i s pr emi sed on l ong- est abl i shed 

pr i nci pl es of  st at ut or y const r uct i on.   " I t  i s ,  of  cour se,  a 

sol emn obl i gat i on of  t he j udi c i ar y t o f ai t hf ul l y  gi ve ef f ect  t o 

t he l aws enact ed by t he l egi s l at ur e,  and t o do so r equi r es a 

det er mi nat i on of  st at ut or y meani ng.  .  .  .  Ther ef or e,  t he pur pose 

of  st at ut or y i nt er pr et at i on i s  t o det er mi ne what  t he st at ut e 

means so t hat  i t  may be gi ven i t s f ul l ,  pr oper ,  and i nt ended 

ef f ect . " 18  When st at ut es conf l i c t ,  we must  at t empt  t o r econci l e 

t hem i f  possi bl e. 19  When conf r ont ed wi t h an appar ent  conf l i c t  

bet ween st at ut es,  we const r ue sect i ons on t he same subj ect  

mat t er  t o har moni ze t he pr ovi s i ons and t o gi ve each f ul l  f or ce 

and ef f ect . 20  We wi l l  not  const r ue st at ut es so as t o wor k 

unr easonabl e r esul t s. 21  

                                                 
18 St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

19 Bi ngenhei mer  v.  Wi s.  Dep' t  of  Heal t h & Soc.  Ser vs. ,  129 
Wi s.  2d 100,  107- 08,  383 N. W. 2d 898 ( 1986) .  

20 Gl i nski  v.  Shel don,  88 Wi s.  2d 509,  519,  276 N. W. 2d 815 
( 1979) .  

21 Cr oss v.  Hebl ,  46 Wi s.  2d 356,  361,  174 N. W. 2d 737 
( 1970) .  
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¶25 For t unat el y,  i n t hi s case,  t he l egi s l at ur e' s pol i cy 

deci s i on r egar di ng t he absol ut e i nadmi ssi bi l i t y  of  t he PBT 

r esul t s under  t hese ci r cumst ances si mpl y coul d not  be cl ear er .   

Readi ng t he st at ut es t oget her  t o cr eat e an except i on t o Wi s.  

St at .  § 907. 03 by excl udi ng exper t  evi dence t o t he ext ent  t hat  

i t  i s  based on pr ohi bi t ed PBT r esul t s compor t s wi t h our  

obl i gat i on t o gi ve ef f ect  t o t he l egi s l at ur e' s i nt ent .   The 

al t er nat i ve woul d l i kel y nul l i f y  Wi s.  St at .  § 343. 303 whenever  a 

par t y at t ached t he opi ni on or  r epor t  of  an exper t  t o t he PBT 

r esul t  i t  wi shed t o get  bef or e t he j ur y.  

¶26 We appr oach t hi s quest i on car ef ul l y,  cogni zant  of  t he 

ef f ect  t hi s deci s i on has on t he l aw enf or cement  of f i cer s,  

pr osecut or s,  and def ense counsel  who i nvest i gat e and t r y t hese 

cases dai l y.   The pr act i cal  i mpl i cat i ons of  a cont r ar y r eadi ng 

woul d be si gni f i cant .   Among t hem woul d be t he f act  t hat ,  

assumi ng t hat  t he r ul e woul d appl y equal l y t o t he St at e,  PBT 

r esul t s coul d r out i nel y be used agai nst  def endant s i n spi t e of  a 

st at ut e t o t he cont r ar y. 22  Fur t her ,  r ever si ng t he l egi s l at ur e' s 

assur ance t o dr i ver s t hat  PBT r esul t s wi l l  not  be used i n a 

pr osecut i on f or  OWI  coul d wel l  mean t hat  f ewer  suspect ed dr unk 

                                                 
22 I f  t he pr esent at i on of  ot her wi se i nadmi ssi bl e PBT r esul t  

evi dence vi a an exper t  wer e per mi t t ed,  t her e woul d be no r eason 
t o l i mi t  i t s  use t o t he def ense.   Unl i ke ot her  evi dence t hat  i s 
unavai l abl e t o t he pr osecut i on ( t he i nvol unt ar y t est i mony of  t he 
def endant ,  f or  exampl e) ,  PBT r esul t s ar e evi dence t hat  i s 
or i gi nal l y i n t he St at e' s possessi on t hat  must  be t ur ned over  t o 
t he def ense.   Rul es of  f ai r  pl ay cer t ai nl y do not  go so f ar  as 
t o r equi r e t he St at e t o gat her  and t ur n over  evi dence t hat  i s 
usabl e onl y by t he def ense.    
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dr i ver s woul d be wi l l i ng t o submi t  t o a PBT i n t he f i r st  pl ace,  

wi t h t he r esul t  t hat  pol i ce coul d f i nd t hemsel ves mor e 

f r equent l y i n s i t uat i ons wher e t hey had r easonabl e suspi c i on 

suf f i c i ent  t o j ust i f y an i nvest i gat i ve st op,  but  per haps 

i nsuf f i c i ent  evi dence t o est abl i sh pr obabl e cause f or  an ar r est .   

Under  c i r cumst ances l i ke t hi s,  an of f i cer  coul d be f aced wi t h 

t he const i t ut i onal  necessi t y of  r el easi ng a dr i ver  he or  she 

r easonabl y bel i eved t o be i nt oxi cat ed.  

¶27 Fi scher  cont ends t hat  i f  t he st at ut es ar e const r ued t o 

excl ude evi dence based on t he PBT r esul t s,  as we do her ei n,  t hey 

v i ol at e hi s const i t ut i onal  r i ght  t o pr esent  a def ense. 23  Wher e a 

def endant  chal l enges t he excl usi on of  exper t  t est i mony evi dence 

on t he gr ounds t hat  i t  v i ol at es hi s or  her  r i ght  t o pr esent  a 

def ense,  t he cour t  eval uat es t he c l ai m usi ng t he t est  set  f or t h 

i n St .  Geor ge pur suant  t o t he Uni t ed St at es Supr eme Cour t ' s  

deci s i on i n Schef f er :  

For  t he def endant  t o est abl i sh a const i t ut i onal  
r i ght  t o t he admi ssi bi l i t y  of  t he pr of f er ed exper t  

                                                 
23 See Cr ane,  476 U. S.  at  690 ( " Whet her  r oot ed di r ect l y i n 

t he Due Pr ocess Cl ause of  t he Four t eent h Amendment  or  i n t he 
Compul sor y Pr ocess or  Conf r ont at i on c l auses of  t he Si xt h 
Amendment  t he Const i t ut i on guar ant ees cr i mi nal  def endant s a 
meani ngf ul  oppor t uni t y t o pr esent  a compl et e def ense. " )  
( c i t at i ons and i nt er nal  quot at i on mar ks omi t t ed) ;  St r i ckl and v.  
Washi ngt on,  466 U. S.  668,  684- 85 ( 1984)  ( " The Const i t ut i on 
guar ant ees a f ai r  t r i al  t hr ough t he Due Pr ocess Cl auses,  but  i t  
def i nes t he basi c el ement s of  a f ai r  t r i al  l ar gel y t hr ough t he 
sever al  pr ovi s i ons of  t he Si xt h Amendment [ . ] " ) .   I n St at e v.  
Pul l i zano,  155 Wi s.  2d 633,  645,  456 N. W. 2d 325 ( 1990) ,  t hi s 
cour t  i dent i f i ed t he conf r ont at i on and compul sor y pr ocess 
cl auses of  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on as 
a par al l el  sour ce of  such a r i ght .   
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wi t ness t est i mony i n t he pr esent  case,  t he def endant  
must  sat i sf y a t wo- par t  i nqui r y .  .  .  .  Thi s t wo- par t  
i nqui r y enabl es a c i r cui t  cour t  t o det er mi ne t he 
accused' s i nt er est  i n admi t t i ng t he evi dence and t o 
det er mi ne whet her  t he evi dence i s c l ear l y cent r al  t o 
t he def ense and t he excl usi on of  t he evi dence i s 
ar bi t r ar y and di spr opor t i onat e t o t he pur pose of  t he 
r ul e of  excl usi on,  so t hat  excl usi on " under mi ne[ s]  
f undament al  el ement s of  t he def endant ' s def ense. "   

St .  Geor ge,  252 Wi s.  2d 499,  ¶53 ( quot i ng Schef f er ,  523 U. S.  at  

315) .  

¶28 The cour t  t hen l i s t ed t he f act or s f or  each st ep of  t he 

i nqui r y:  

I n t he f i r st  par t  of  t he i nqui r y,  t he def endant  
must  sat i sf y each of  t he f ol l owi ng f our  f act or s 
t hr ough an of f er  of  pr oof .  The def endant  must  show:  

1)  The t est i mony of  t he exper t  wi t ness met  t he 
st andar ds of  Wi s.  St at .  § 907. 02 gover ni ng t he 
admi ssi on of  exper t  t est i mony.  

2)  The exper t  wi t ness' s t est i mony was cl ear l y r el evant  
t o a mat er i al  i ssue i n t hi s case.  

3)  The exper t  wi t ness' s t est i mony was necessar y t o t he 
def endant ' s case.   

4)  The pr obat i ve val ue of  t he t est i mony of  t he 
def endant ' s exper t  wi t ness out wei ghed i t s pr ej udi c i al  
ef f ect .  

Af t er  t he def endant  successf ul l y sat i sf i es t hese 
f our  f act or s t o est abl i sh a const i t ut i onal  r i ght  t o 
pr esent  t he exper t  t est i mony,  a cour t  under t akes t he 
second par t  of  t he i nqui r y by det er mi ni ng whet her  t he 
def endant ' s r i ght  t o pr esent  t he pr of f er ed evi dence i s 
nonet hel ess out wei ghed by t he St at e' s compel l i ng 
i nt er est  t o excl ude t he evi dence.  

St .  Geor ge,  252 Wi s.  2d 499,  ¶¶54- 55 ( f oot not es omi t t ed) .  

¶29 We assume wi t hout  deci di ng t hat  t he def endant  i n t he 

pr esent  case has sat i sf i ed t he f our  f act or s of  t he f i r st  par t  of  
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t he i nqui r y,  s i nce we vi ew t he second par t  of  t he i nqui r y as 

det er mi nat i ve of  t he out come i n t hi s case. 24  Assumi ng Fi scher  

has est abl i shed a r i ght  t o pr esent  t he exper t  evi dence i n 

quest i on,  we never t hel ess concl ude f or  r easons gi ven her ei n t hat  

hi s r i ght  t o do so i s out wei ghed by t he St at e' s compel l i ng 

i nt er est  i n excl udi ng t he evi dence.   Accor di ngl y ,  excl usi on of  

t he evi dence di d not  r esul t  i n a v i ol at i on of  hi s const i t ut i onal  

r i ght  t o pr esent  a def ense.  

¶30 I n i t s br i ef  t o t hi s cour t ,  t he St at e ar gues t hat  

uni que const i t ut i onal  chal l enges ar e pr esent ed i n OWI  

i nvest i gat i ons and t hat  s i gni f i cant  l aw enf or cement  pur poses ar e 

ser ved by pr ohi bi t i ng t he use of  PBT r esul t s i n OWI  

pr osecut i ons:  

The cr i t i cal  f act  i s  t hat  t he pr el i mi nar y br eat h t est  
i s  a pr el i mi nar y scr eeni ng t ool  used dur i ng t he 
i nvest i gat i on of  a per son suspect ed of  dr unk dr i v i ng 
bef or e t her e i s pr obabl e cause t o make an ar r est .   A 
pr el i mi nar y br eat h t est  may be r equest ed when t he 
pol i ce have mor e evi dence t han r easonabl e suspi c i on 
necessar y t o j ust i f y an i nvest i gat i ve st op,  but  l ess 
t han pr obabl e cause necessar y t o j ust i f y an ar r est .  

¶31 The l egi s l at i ve hi st or y of  Wi s.  St at .  § 343. 303 begi ns 

wi t h Wi sconsi n Act  193,  § 7,  ch.  193,  Laws of  1977,  t he or i gi nal  

                                                 
24 For  exampl es of  cases wher e t hi s cour t  has assumed 

wi t hout  deci di ng t hat  a pr el i mi nar y st ep i n t he anal ysi s has 
been sat i sf i ed,  see Washbur n Count y v.  Smi t h,  2008 WI  23,  ¶86,  
308 Wi s.  2d 65,  746 N. W. 2d 243 ( " Even assumi ng t hat  t he 
def endant  has sat i sf i ed t he f i r st  t wo pr ongs of  t he Quel l e 
i nqui r y,  he has not  sat i sf i ed t he t hi r d pr ong. " ) ,  and Ni chol s v.  
Pr ogr essi ve N.  I ns.  Co. ,  2008 WI  20,  ¶19,  308 Wi s.  2d 17,  746 
N. W. 2d 220 ( f or  pur poses of  publ i c pol i cy anal ysi s,  assumi ng 
wi t hout  deci di ng t hat  pl ai nt i f f s est abl i shed al l  f our  el ement s 
of  a common- l aw negl i gence cl ai m) .  
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l egi s l at i on cr eat i ng what  l at er  became Wi s.  St at .  § 343. 303,  and 

i t  cont ai ns evi dence t hat  i s consi st ent  wi t h t hi s r at i onal e.   An 

anal ysi s pr epar ed by t he Legi s l at i ve Ref er ence Bur eau of  t he 

pr oposed bi l l  ( A. B.  1)  st at es t he f ol l owi ng:    

Law enf or cement  of f i cer s ar e aut hor i zed t o r equest  
per sons suspect ed of  dr i v i ng under  t he i nf l uence of  an 
i nt oxi cant  t o submi t  t o a pr el i mi nar y br eat h t est .   
The t est  r esul t s  woul d not  be admi ssi bl e i n any cour t  
act i on or  pr oceedi ng wher e i t  i s  mat er i al  t o pr ove 
t hat  t he per son was dr i v i ng under  t he i nf l uence of  an 
i nt oxi cant ,  but  woul d gi ve t he of f i cer  a basi s t o 
deci de i f  f ur t her  chemi cal  anal ysi s woul d be 
necessar y. 25 

Whi l e t hat  i s  a st at ement  of  f act ,  not  a st at ement  t hat  t hat  was 

t he r eason i t  was adopt ed,  i t  i s  wor t h not i ng t hat  we l ocat ed no 

st at ement  about  t he r el i abi l i t y  or  unr el i abi l i t y  of  t he PBT i n 

t he l egi s l at i ve hi st or y.  

¶32 I n t he evi dent i ar y gap bet ween r easonabl e suspi c i on 

and pr obabl e cause f or  ar r est ,  a vol unt ar i l y t aken PBT can 

f ur ni sh t he necessar y evi dence t o r emove an i mpai r ed dr i ver  f r om 

t he r oad. 26  Recogni z i ng t hi s ,  t he St at e suggest s,  t he 

l egi s l at ur e r easonabl y may have sought  t o el i mi nat e any 

                                                 
25 Dr af t i ng Fi l e f or  1977 Wi s.  Act  193,  Anal ysi s by t he 

Legi s l at i ve Ref er ence Bur eau of  1977 A. B.  1,  Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi s.  ( emphasi s added) .  

26 Thi s appr oach r ef l ect s t he anal ysi s we under t ook of  Wi s.  
St at .  § 343. 303 i n Renz t o det er mi ne t he quant um of  pr oof  
necessar y f or  an of f i cer  t o r equest  t hat  a dr i ver  t ake a PBT:   
" [ W] e concl ude t hat  t he cont ext ,  hi st or y and pur pose of  t he 
st at ut e al l  suggest  t hat  ' pr obabl e cause t o bel i eve'  r ef er s t o a 
quant um of  pr oof  gr eat er  t han t he r easonabl e suspi c i on necessar y 
t o j ust i f y an i nvest i gat i ve st op,  .  .  .  but  l ess t han t he l evel  
of  pr oof  r equi r ed t o est abl i sh pr obabl e cause f or  ar r est . "   231 
Wi s.  2d at  316.    
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di s i ncent i ve a dr i ver  mi ght  have t o consent  t o t ake t he PBT by 

assur i ng dr i ver s t hat  t he r esul t s woul d not  be used at  t r i al .   

The St at e ar gues t hat  pr omot i ng t he gat her i ng of  evi dence 

necessar y t o ar r est  t hose who ar e act ual l y i nt ox i cat ed obvi ousl y  

f ur t her s t he St at e' s compel l i ng i nt er est  i n ar r est i ng and 

pr osecut i ng dr unk dr i ver s,  and we agr ee.   I t  i s  beyond di sput e 

t hat  t he St at e has a compel l i ng i nt er est  i n combat i ng t he t hr eat  

t o publ i c saf et y cr eat ed by dr unk dr i v i ng,  as our  cases and 

ot her  cour t s have r epeat edl y r ecogni zed. 27  On t hi s basi s,  we 

t her ef or e concl ude t hat  Fi scher ' s r i ght  t o pr esent  evi dence,  

assumi ng f or  t he pur poses of  t hi s ar gument  t hat  he has 

est abl i shed t hat  r i ght  by sat i sf y i ng t he f act or s of  t he f i r st  

par t  of  t he St .  Geor ge t est ,  i s  nonet hel ess out wei ghed by t he 

St at e' s compel l i ng i nt er est  i n excl udi ng t he exper t  evi dence 

based on PBT r esul t s.  

¶33 Fi nal l y,  we t ur n t o Fi scher ' s i nvi t at i on t o r evi s i t  

t he l aw r egar di ng t he admi ssi bi l i t y  of  exper t  t est i mony and t o 

adopt  a Dauber t - l i ke appr oach wi t h t he j udge as t he gat ekeeper .   

As we not ed i ni t i al l y ,  our  anal ysi s does not  t ur n on an 

eval uat i on of  t he r el i abi l i t y  of  an exper t  opi ni on based on PBT 

                                                 
27 " No one can ser i ousl y di sput e t he magni t ude of  t he 

dr unken dr i v i ng pr obl em or  t he St at es'  i nt er est  i n er adi cat i ng 
i t .   Medi a r epor t s of  al cohol - r el at ed deat h and mut i l at i on on 
t he Nat i on' s r oads ar e l egi on. "   Mi ch.  Dep' t  of  St at e Pol i ce v.  
Si t z,  496 U. S.  444,  451 ( 1990) .   " Obvi ousl y,  enf or ci ng dr unk 
dr i v i ng l aws i s  a s i gni f i cant  st at e i nt er est .   No suppor t i ng 
aut hor i t y i s necessar y t o i dent i f y t he s i gni f i cant  t ol l  t hat  
dr unken dr i ver s have exact ed on t he Amer i can publ i c i n l oss of  
l i f e,  l i mb,  and pr oper t y. "   St at e v.  Bohl i ng,  173 Wi s.  2d 529,  
545,  494 N. W. 2d 399 ( 1993) .  
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r esul t s.   Thi s t her ef or e i s not  an appr opr i at e case on whi ch t o 

base such an abr upt  depar t ur e f r om est abl i shed case l aw,  

especi al l y on t he st r engt h of  undevel oped ar gument s.   As st at ed 

ear l i er ,  our  anal ysi s di ver ges f r om t hat  of  t he c i r cui t  cour t  

and t he cour t  of  appeal s.    

¶34 We have t aken a di f f er ent  appr oach t han t he one t aken 

by bot h t he c i r cui t  cour t  and t he cour t  of  appeal s i n t hei r  

deci s i ons t o excl ude t he evi dence.   The quest i on of  whet her  PBT 

r esul t s ar e adequat el y r el i abl e f i gur ed i n t he anal ysi s of  each 

of  t hose cour t s i n sever al  r espect s,  and t he quest i on of  

r el i abi l i t y  was al so r ai sed by t he St at e as a r eason t o excl ude 

exper t  evi dence based on PBT r esul t s. 28  The accur acy of  t hi s 

t ype of  t est  may be subj ect  t o di sput e,  but  Wi sconsi n cour t s 

have never t hel ess uphel d i t s admi ssi on f or  pur poses ot her  t han 

t hose pr ohi bi t ed by Wi s.  St at .  § 343. 303. 29  Ther e i s no basi s 

f or  specul at i ng t hat  t he r eason t he l egi s l at ur e pr ohi bi t ed t he 

evi dent i ar y use of  a t est  t hat  i s  used hundr eds of  t i mes ever y 

day i n Wi sconsi n i s t hat  i t  i s  " of  dubi ous r el i abi l i t y  even 

under  t he best  t est i ng condi t i ons, "  as t he St at e ar gued i n i t s 

br i ef .   I n f act ,  a r evi ew of  t he l egi s l at i ve hi st or y of  Wi s.  

                                                 
28 For  exampl e,  t he St at e i n i t s br i ef  t o t hi s cour t  ar gues,  

" Fi scher ' s exper t  want ed t o use br eat h t est  r esul t s [ t hat ]  woul d 
have been of  dubi ous r el i abi l i t y  even under  t he best  t est i ng 
condi t i ons t hat  wer e obt ai ned f r om a br eat h t est i ng devi ce t hat  
may have been unabl e t o pr oduce r esul t s [ t hat ]  wer e r el i abl e at  
al l . "   

29 See,  e. g. ,  supr a not e 9 ( c i t i ng Doer r ,  229 Wi s.  2d at  
622,  and Beaver ,  181 Wi s.  2d at  970) .  
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St at .  § 343. 30330 gi ves no i ndi cat i on what soever  t hat  t he 

pr ohi bi t i on on t he use of  PBT r esul t s i s r oot ed i n concer ns 

about  r el i abi l i t y  of  t he t est .   I f  t he PBT' s r el i abi l i t y  wer e of  

such concer n,  i t  woul d be a smal l  t hi ng f or  any compet ent  

def ense at t or ney t o at t ack t he r el i abi l i t y  of  PBT r esul t s and 

t her eby l i mi t  t he val ue t o t he pr osecut i on of  such evi dence.   

Sayi ng t hat  PBT r esul t s ar e not  admi ssi bl e i s not  t he same t hi ng 

as sayi ng t hey ar e not  r el i abl e.   Wi sconsi n' s t r adi t i on of  

l eavi ng t he wei ght  and cr edi bi l i t y  of  t he evi dence t o t he t r i er  

of  f act ,  whi ch cont i nues t o be t he l aw,  cannot  be squar ed wi t h 

an anal ysi s t hat  excl udes evi dence on t he basi s  of  i t s  l ack of  

r el i abi l i t y .    

                                                 
30 I n Renz,  231 Wi s.  2d at  312,  we set  f or t h t he st at ut e' s 

l egi s l at i ve hi st or y:   

The Wi sconsi n l egi s l at ur e f i r st  aut hor i zed a 
pr el i mi nar y br eat h t est  i n 1977 as par t  of  Assembl y 
Bi l l  1 of  t he November  1977 Speci al  Sessi on.   1977 
A. B.  1;  § 7,  ch.  193,  Laws of  1977.   That  or i gi nal  PBT 
st at ut e pr ovi ded " [ i ] f  a l aw enf or cement  of f i cer  has 
pr obabl e cause t o bel i eve t hat  a per son has vi ol at ed 
s.  346. 63( 1)  .  .  .  ,  t he of f i cer  may r equest  t he 
per son,  pr i or  t o ar r est  and i ssuance of  a c i t at i on,  t o 
t ake a pr el i mi nar y br eat h t est  .  .  .  . "   Wi s.  St at .  
§ 343. 305( 2) ( a) ( 1977- 78) ( r epeal ed 1981) .  

.  .  .  .  .    

I n 1981,  as par t  of  t he budget  bi l l ,  t he 
l egi s l at ur e enact ed amendment s t o t he OWI  l aws t hat ,  
among ot her  changes,  r emoved t he PBT f r om Wi s.  St at .  § 
343. 305 and cr eat ed Wi s.  St at .  § 343. 303.  §§ 1568b and 
d,  ch.  20,  Laws of  1981.  

( Br acket s and f i r st  t wo el l i pses i n or i gi nal . )  
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I V.   CONCLUSI ON 

¶35 Accor di ngl y,  we af f i r m.  Though we benef i t  f r om t he 

anal yses of  t he cour t  of  appeal s  and t he ci r cui t  cour t ,  we r each 

t he r esul t  v i a a di f f er ent  anal ysi s t han t hat  of  t hose cour t s.  

The ci r cui t  cour t ' s  gr ant  of  t he mot i on i n l i mi ne excl udi ng t he 

r epor t  and exper t  opi ni on was pr oper  under  Wi sconsi n st at ut es 

and i t  di d not  vi ol at e Fi scher ' s const i t ut i onal  r i ght  t o pr esent  

a def ense.   The r ul e we adopt  her e i s not  a bl anket  r ul e agai nst  

absor pt i on cur ve opi ni on evi dence but  r at her  a r ul e pr ohi bi t i ng 

use of  PBT r esul t s i n t he manner  at t empt ed her e.   

¶36 Our  anal ysi s does not  t ur n on an eval uat i on of  t he 

r el i abi l i t y  of  an exper t  opi ni on based on PBT r esul t s,  whi ch 

af t er  al l  ar e r out i nel y r el i ed on t o est abl i sh pr obabl e cause 

f or  ar r est  and have been hel d t o be admi ssi bl e f or  pur poses 

ot her  t han t hose pr ohi bi t ed by st at ut e.    Because we concl ude 

t hat  t he St at e' s count er vai l i ng compel l i ng i nt er est  and not  t he 

r el i abi l i t y  of  t he exper t  t est i mony i s di sposi t i ve of  t he 

anal ysi s,  t her e i s no r eason f or  us t o r evi s i t  Wi sconsi n' s wel l -

est abl i shed r ol e f or  t he c i r cui t  cour t  wher e exper t  t est i mony i s 

pr of f er ed.   The l aw i n Wi sconsi n cont i nues t o be t hat  quest i ons 

of  t he wei ght  and r el i abi l i t y  of  r el evant  evi dence ar e mat t er s 

f or  t he t r i er  of  f act .   As we st at ed i n St at e v.  Wal st ad,  " Thi s 

i s t he r el evancy t est  of  our  r ul es and we adher e t o i t . "   119 

Wi s.  2d at  519.   We,  t her ef or e,  decl i ne t o adopt  a Dauber t - l i ke 

appr oach t o exper t  t est i mony and make t he j udge t he gat ekeeper .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶37 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on' s concl usi on t hat  Wi s.  St at .  § 343. 303 

" expr essl y bar s"  pr el i mi nar y br eat h t est  ( PBT)  r esul t s i n t r i al s  

i n whi ch t he char ge i s oper at i ng under  t he i nf l uence of  an 

i nt oxi cant  i n v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( a)  ( OWI )  or  

oper at i ng wi t h a pr ohi bi t ed al cohol  concent r at i on i n v i ol at i on 

of  § 346. 63( 1) ( b)  ( PAC) .   See maj or i t y op. ,  ¶4.   As t he maj or i t y  

opi ni on apt l y st at es,  " [ T] he l egi s l at ur e' s pol i cy deci s i on 

r egar di ng t he absol ut e i nadmi ssi bi l i t y  of  t he PBT r esul t s under  

t hese ci r cumst ances si mpl y coul d not  be cl ear er . "   Maj or i t y op. ,  

¶25.   However ,  I  wr i t e separ at el y and concur  because unl i ke t he 

maj or i t y opi ni on,  whi ch concl udes t hat  t he r el i abi l i t y  of  t he 

PBT r esul t s i s not  di sposi t i ve,  see maj or i t y op. ,  ¶7,  I  concl ude 

t hat  as a mat t er  of  l aw PBT r esul t s ar e nei t her  r el i abl e nor  

admi ssi bl e f or  t he pur pose of  conf i r mi ng or  di spel l i ng a 

def endant ' s speci f i c  al cohol  concent r at i on i n an OWI  or  PAC 

t r i al .   I n such a t r i al ,  an exper t  cannot  r easonabl y r el y on PBT 

r esul t s f or  t hat  pur pose,  and t hus,  PBT r esul t s ar e not  

admi ssi bl e t o pr ove or  di spr ove a speci f i c  l evel  of  al cohol  

concent r at i on.   See Wi s.  St at .  § 343. 303 ( " The r esul t  of  t he 

pr el i mi nar y br eat h scr eeni ng t est  shal l  not  be admi ssi bl e i n any 

act i on or  pr oceedi ng except  t o show pr obabl e cause f or  an 

ar r est ,  i f  t he ar r est  i s  chal l enged,  or  t o pr ove t hat  a chemi cal  

t est  was pr oper l y r equi r ed or  r equest ed of  a per son under  

s.  343. 305( 3) . " ) .   Fi ndi ng an exper t  who wi shes t o r el y on t he 

PBT r esul t s t o f or m an opi ni on does not  t r ansf or m t he 
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i nadmi ssi bl e and unr el i abl e evi dence i nt o admi ss i bl e evi dence i n 

an OWI  or  PAC t r i al ,  and such t est i mony woul d onl y conf use 

r at her  t han assi st  t he j ur y and woul d compl et el y under mi ne t he 

pr esumpt i on af f or ded t o pr oper  chemi cal  t est i ng.  

¶38 Whi l e t her e ar e ot her  scenar i os i n whi ch PBT r esul t s 

may be admi ssi bl e,  t he c i r cumst ances of  t hose cases do not  

i nvol ve PBT r esul t s bei ng ut i l i zed t o pr ove speci f i c  al cohol  

concent r at i on as an el ement  of  t he cr i me.   See St at e v.  Doer r ,  

229 Wi s.  2d 616,  622- 25,  599 N. W. 2d 897 ( Ct .  App.  1999)  

( agr eei ng wi t h t he c i r cui t  cour t  t hat  PBT r esul t s wer e 

admi ssi bl e at  t r i al  t o assi st  t he j ur y i n eval uat i ng t he 

def endant ' s char ges of  bat t er y t o a l aw enf or cement  of f i cer  i n 

v i ol at i on of  Wi s.  St at .  § 940. 20( 2)  and r esi st i ng an of f i cer  i n 

v i ol at i on of  Wi s.  St at .  § 946. 41) ;  St at e v.  Beaver ,  181 

Wi s.  2d 959,  969- 71,  512 N. W. 2d 254 ( Ct .  App.  1994)  ( concl udi ng 

t hat  PBT r esul t s  may be admi ssi bl e at  t r i al  as evi dence of  t he 

def endant ' s compr ehensi on of  hi s  Mi r anda r i ght s  or  hi s abi l i t y  

t o i nt el l i gent l y wai ve t hem) .   I n cont r ast ,  i n OWI  and PAC 

cases,  pr ovi ng a speci f i c  al cohol  concent r at i on i s of t en a hot l y 

cont est ed i ssue;  a speci f i c  al cohol  concent r at i on i s an el ement  

of  t he cr i me ( PAC) 1 and ser ves as st at ut or i l y  r el evant  or  pr i ma 

                                                 
1 I n or der  t o f i nd a def endant  gui l t y of  oper at i ng wi t h a 

pr ohi bi t ed al cohol  concent r at i on i n v i ol at i on of  Wi s.  St at .  
§ 346. 63( 1) ( b) ,  t he St at e must  pr ove beyond a r easonabl e doubt  
t hat  t he def endant  ( 1)  oper at ed a mot or  vehi c l e and ( 2)  had a 
pr ohi bi t ed al cohol  concent r at i on at  t he t i me he oper at ed t he 
mot or  vehi c l e.   Wi s JI ——Cr i mi nal  2660.   " Pr ohi bi t ed al cohol  
concent r at i on"  i s def i ned as " an al cohol  concent r at i on of  0. 08 
or  mor e"  i f  t he def endant  " has 2 or  f ewer  pr i or  convi ct i ons,  
suspensi ons,  or  r evocat i ons,  as count ed under  s.  343. 307( 1) . "   
Wi s.  St at .  § 340. 01( 46m) ( a) .  
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f aci e evi dence of  an el ement  of  t he cr i me ( OWI ) . 2  I n t hese 

cases,  PBT r esul t s ar e not  deemed r el i abl e f or  pur poses of  

conf i r mi ng or  di spel l i ng a def endant ' s speci f i c  al cohol  

concent r at i on and t hus ar e not  admi ssi bl e at  t r i al  t o pr ove or  

di spr ove t he def endant ' s al cohol  concent r at i on,  even t hough PBT 

r esul t s ar e admi ssi bl e at  t he pr obabl e cause hear i ng.   Wi s.  

St at .  § 343. 303;  St at e v.  Faust ,  2004 WI  99,  ¶26,  274 

Wi s.  2d 183,  682 N. W. 2d 371.   PBT r esul t s ar e ut i l i zed 

pr el i mi nar i l y  f or  t he pur pose of  det er mi ni ng whet her  a suspect ed 

dr unk dr i ver  shoul d be ar r est ed and r equi r ed t o submi t  t o 

f ur t her  chemi cal  t est i ng.   See Count y of  Jef f er son v.  Renz,  231 

Wi s.  2d 293,  313,  603 N. W. 2d 541 ( 1999)  ( " [ T] he l anguage t hat  

t he l egi s l at ur e chose t o descr i be t he t est  conf i r ms t hat  i t  

i nt ended t he PBT t o f unct i on as a scr eeni ng t ool  t o be used 

pr i or  t o ar r est .  .  .  .  [ W] hen i t  descr i bed t he t est  as 

' pr el i mi nar y, '  t he l egi s l at ur e c l ear l y i ndi cat ed t hat  i t  

i nt ended t he t est  t o be a pr epar at i on f or  somet hi ng el se.   I t  

seems obvi ous t hat  somet hi ng el se——t he mai n mat t er ——i s t he 

ar r est  i t sel f . " ) .   Unl i ke t he PBT,  such chemi cal  t est i ng i s 

subj ect  t o cer t ai n saf eguar ds t o ensur e r el i abi l i t y .    

                                                 
2 I n or der  t o f i nd a def endant  gui l t y of  oper at i ng whi l e 

under  t he i nf l uence of  an i nt oxi cant  i n v i ol at i on of  Wi s.  St at .  
§ 346. 63( 1) ( a) ,  t he St at e must  pr ove beyond a r easonabl e doubt  
t hat  t he def endant  ( 1)  oper at ed a mot or  vehi c l e and ( 2)  was 
under  t he i nf l uence of  an i nt oxi cant  at  t he t i me he oper at ed t he 
mot or  vehi c l e.   Wi s JI ——Cr i mi nal  2663.   " [ A] n al cohol  
concent r at i on of  mor e t han 0. 04 but  l ess t han 0. 08 i s r el evant  
evi dence on t he i ssue of  i nt oxi cat i on, "  Wi s.  St at .  
§ 885. 235( 1g) ( b) ,  and " an al cohol  concent r at i on of  0. 08 or  mor e 
i s pr i ma f aci e evi dence"  t hat  t he def endant  was under  t he 
i nf l uence of  an i nt oxi cant ,  Wi s.  St at .  § 885. 235( 1g) ( c) .  
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¶39 Essent i al l y ,  Fi scher ' s ar gument  i s t hat  t he st at ut or y 

pr ohi bi t i on of  PBT evi dence i s unconst i t ut i onal .   Si nce t he 

pl ai n l anguage of  t he st at ut e pr ecl udes admi ss i bi l i t y  i n t he 

case at  i ssue,  Fi scher  woul d have t he bur den t o pr ove t he 

st at ut e unconst i t ut i onal  beyond a r easonabl e doubt .   Si mpl y 

st at ed,  Fi scher  has not  met  t hat  bur den.    

¶40 What  i s good f or  t he goose i s good f or  t he gander .   

Just  as t he def ense shoul d not  be al l owed t o admi t  PBT r esul t s  

i n an under l y i ng OWI  or  PAC t r i al ,  t he St at e shoul d not  be abl e 

t o r el y on t hose t est  r esul t s ei t her .   Mer el y because an exper t  

may opi ne t hat  he or  she r el i ed upon PBT r esul t s i n or der  t o 

f or m an opi ni on does not  r ender  t he under l y i ng t est  r esul t s 

admi ssi bl e.   As we have seen i n ot her  scenar i os,  an exper t ' s  

opi ni on does not  t r ansf or m i nadmi ssi bl e evi dence i nt o admi ssi bl e 

evi dence.   For  exampl e,  i f  an exper t  wer e t o r evi ew pol ygr aph 

t est  r esul t s or  voi ce st r ess anal ysi s t est  r esul t s t o f or m a 

basi s f or  an opi ni on,  woul d t he cour t  al l ow t hose under l y i ng 

t est  r esul t s t o come i n at  t r i al  when t hey ar e ot her wi se 

pr ecl uded?  See Wi s.  St at .  § 905. 065;  St at e v.  Davi s,  2008 WI  

71,  ¶20,  310 Wi s.  2d 583,  751 N. W. 2d 332;  St at e v.  Shomber g,  

2006 WI  9,  ¶39,  288 Wi s.  2d 1,  709 N. W. 2d 370 ( c i t i ng St at e v.  

Dean,  103 Wi s.  2d 228,  278- 79,  307 N. W. 2d 628 ( 1981) ) .  I n ot her  

wor ds,  ot her wi se i nadmi ssi bl e evi dence i s not  aut omat i cal l y 

admi ssi bl e s i mpl y because a par t y can f i nd an exper t  who says 

t hat  he or  she r el i ed upon t hat  evi dence i n f or mi ng an opi ni on.   

I n addi t i on,  t o al l ow an exper t  t o so opi ne wi t hout  i nt r oduci ng 

t he under l y i ng dat a woul d t i e t he opposi ng par t y ' s hands wi t h 



No.   2007AP1898- CR. akz 

 

5 
 

r espect  t o cr oss- exami nat i on.   The j udge,  as gat ekeeper ,  has t he 

capaci t y t o det er mi ne whet her  cer t ai n evi dence i s admi ssi bl e and 

whet her  cer t ai n exper t  t est i mony assi st s t he j ur y i n i t s  

det er mi nat i on,  and PBT r esul t s have not  been admi ssi bl e i n OWI  

or  PAC t r i al s.   Her e,  admi t t i ng PBT r esul t s can ser ve onl y t o 

conf use t he j ur y and under mi ne t he pr esumpt i on of  accur acy 

af f or ded t o chemi cal  t est s l i ke t he I nt oxi l yzer .   See St at e v.  

Busch,  217 Wi s.  2d 429,  443,  576 N. W. 2d 904 ( 1998)  ( expl ai ni ng 

t hat  appr oved quant i t at i ve br eat h al cohol  t est  i nst r ument s,  l i ke 

t he I nt oxi l yzer ,  ar e r ecogni zed met hods of  t est i ng aut hor i zed by 

st at ut e and ar e t hus ent i t l ed t o a pr i ma f aci e pr esumpt i on of  

accur acy) ;  Wi s.  Admi n.  Code § TRANS 311. 04 ( May 1997) ;  Wi s JI ——

Cr i mi nal  230,  232 ( When an appr oved t est i ng devi ce i s i nvol ved,  

t he j ur y i s i nst r uct ed t hat  " [ t ] he l aw r ecogni zes t hat  t he 

t est i ng devi ce used i n t hi s case uses a sci ent i f i cal l y sound 

met hod of  measur i ng t he al cohol  concent r at i on of  an i ndi v i dual .   

The St at e i s not  r equi r ed t o pr ove t he under l y i ng sci ent i f i c  

r el i abi l i t y  of  t he met hod used by t he t est i ng devi ce.   However ,  

t he St at e i s r equi r ed t o est abl i sh t hat  t he t est i ng devi ce was 

i n pr oper  wor ki ng or der  and t hat  i t  was cor r ect l y oper at ed by a 

qual i f i ed per son. " ) .  

¶41 To admi t  PBT r esul t s i n an OWI  or  PAC t r i al  woul d 

unr avel  t he pr esumpt i on t hat  cur r ent l y exi st s wi t h r espect  t o 

t he accur acy of  t he PBT and cr eat e a whol e new bur den of  pr oof  

f or  t he St at e.   " The PBT devi ce has not  been appr oved by t he 

[ Depar t ment  of  Tr anspor t at i on ( DOT) ]  and does not  r ecei ve a 

pr i ma f aci e pr esumpt i on of  accur acy t o est abl i sh a def endant ' s  



No.   2007AP1898- CR. akz 

 

6 
 

bl ood al cohol  l evel . "   Doer r ,  229 Wi s.  2d  at  624- 25 ( expl ai ni ng 

t hat  because of  t he DOT' s eval uat i on and appr oval ,  t he 

l egi s l at ur e has det er mi ned t hat  some br eat h t est  i nst r ument s ar e 

ent i t l ed t o a pr i ma f aci e pr esumpt i on of  accur acy;  t he PBT,  

however ,  i s  not  i ncl uded i n t he DOT' s l i s t  of  appr oved 

i nst r ument s and consequent l y has a l i mi t ed evi dent i ar y use i n 

mot or  vehi c l e pr oceedi ngs) .   Admi t t i ng PBT r esul t s at  t r i al  

woul d er ode t he pr esumpt i on and l ead t he j ur y t o conf usi on 

r at her  t han cl ar i f i cat i on when i t  comes t o chemi cal  t est  

r esul t s.   The l egi s l at ur e r ecogni zed t hat  danger  when i t  

det er mi ned t hat  i n t hi s t ype of  t r i al ,  PBT r esul t s ar e not  

admi ssi bl e t o pr ove a speci f i c  l evel  of  al cohol  concent r at i on.  

¶42 As a r esul t ,  I  concl ude t hat  t he l egi s l at ur e has 

spoken,  and PBT r esul t s ar e not  admi ssi bl e i n an OWI  or  PAC 

t r i al  f or  t he pur pose of  conf i r mi ng or  di spel l i ng a speci f i c  

al cohol  concent r at i on.   Even i f  an exper t  wer e t o r el y upon PBT 

r esul t s t o f or m t he basi s of  an opi ni on,  t he t est  r esul t s ar e 

st i l l  unr el i abl e and i nadmi ssi bl e f or  t he pur pose of f er ed i n t he 

case at  i ssue.   I  agr ee wi t h t he maj or i t y,  however ,  t hat  t hi s 

pr ohi bi t i on does not  pr ecl ude t he def ense f r om of f er i ng an 

absor pt i on cur ve def ense.   See maj or i t y op. ,  ¶6.   St i l l ,  j ust  as 

I  woul d not  al l ow t he St at e t o i nt r oduce t hi s PBT evi dence at  

t r i al ,  t he def ense i s pr ecl uded f r om of f er i ng an absor pt i on 

cur ve def ense based upon PBT r esul t s.   Accor di ngl y,  I  woul d 

concl ude as a mat t er  of  l aw t hat  an exper t  cannot  r easonabl y 

r el y upon PBT r esul t s t o f or m an opi ni on i n an OWI  or  PAC t r i al .  

¶43 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶44 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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