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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med i n par t  

                                                 
1 Tat er a v.  FMC Cor p. ,  2009 WI  App 80,  319 Wi s.  2d 688,  768 

N. W. 2d 198.  
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and r ever sed i n par t  an or der  of  t he Mi l waukee Count y Ci r cui t  

Cour t ,  Judge Ti mot hy G.  Dugan pr esi di ng,  whi ch gr ant ed summar y 

j udgment  t o FMC Cor por at i on ( FMC)  on t he negl i gence and st r i ct  

l i abi l i t y  c l ai ms br ought  by Vi cki  Tat er a and t he Est at e of  

Wal t er  Tat er a,  her  l at e husband ( col l ect i vel y Tat er a) .   Tat er a 

seeks t o hol d FMC l i abl e f or  Wal t er  Tat er a' s2 deat h f r om 

mal i gnant  mesot hel i oma,  a cancer ous di sease whi ch al l egedl y 

r esul t ed f r om hi s wor k machi ni ng asbest os- cont ai ni ng pr oduct s 

suppl i ed by FMC.   The cour t  of  appeal s agr eed t hat  FMC was 

ent i t l ed t o summar y j udgment  on Tat er a' s st r i ct  l i abi l i t y  c l ai m 

but  r ever sed and r emanded on t he negl i gence cl ai m,  hol di ng t hat  

Tat er a pr esent ed a pr i ma f aci e case of  negl i gence under  

Rest at ement  ( Second)  of  Tor t s § 388 ( 1965)  and t hat  Wagner  v.  

Cont i nent al  Casual t y Co. ,  143 Wi s.  2d 379,  421 N. W. 2d 835 

( 1988) ,  di d not  bar  t he c l ai m agai nst  FMC.   FMC pet i t i oned t hi s 

cour t  f or  r evi ew, 3 and we accept ed.   We now r ever se t he deci s i on 

of  t he cour t  of  appeal s.  

                                                 
2 For  c l ar i t y,  we wi l l  her ei naf t er  r ef er  t o Wal t er  Tat er a by 

hi s f i r st  name when we ar e r ef er r i ng t o hi m i ndi v i dual l y.  

3 Tat er a wi t hdr ew her  cr oss pet i t i on f or  r evi ew of  t he cour t  
of  appeal s '  deci s i on t o af f i r m t he or der  gr ant i ng FMC summar y 
j udgment  on t he st r i ct  l i abi l i t y  c l ai m.   Accor di ngl y,  onl y t he 
negl i gence cl ai m i s at  i ssue bef or e t hi s cour t .  
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¶2 As a gener al  r ul e,  a pr i nci pal  empl oyer 4 i s  not  l i abl e 

i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  cont r act or ' s 

empl oyee whi l e he or  she i s per f or mi ng t he cont r act ed wor k.   

Wagner ,  143 Wi s.  2d at  400- 01.   Ther e ar e,  however ,  t wo 

except i ons t o t hat  gener al  r ul e.   I f  ei t her  except i on i s met ,  

t he pr i nci pal  empl oyer  may be l i abl e.   Consequent l y,  accept i ng 

Tat er a' s al l egat i ons as t r ue,  we must  anal yze t he t wo 

except i ons.   Pur suant  t o t he f i r st  except i on,  we must  det er mi ne 

whet her  t he pr i nci pal  empl oyer ,  her e,  FMC,  commi t t ed an 

af f i r mat i ve act  of  negl i gence by negl i gent l y ( 1)  f ai l i ng t o war n 

Wal t er  and hi s empl oyer  of  t he heal t h hazar ds associ at ed wi t h 

asbest os;  ( 2)  f ai l i ng t o war n t hem of  t he danger  and har m of  

asbest os af t er  t he pr oduct s wer e suppl i ed;  ( 3)  f ai l i ng t o 

i nvest i gat e or  t est  f or  t he heal t h ef f ect s of  asbest os pr i or  t o 

suppl y i ng t he pr oduct s;  ( 4)  f ai l i ng t o i nst r uct  Wal t er  and hi s 

empl oyer  i n t he use of  pr ecaut i onar y measur es r el at i ng t o 

asbest os- cont ai ni ng pr oduct s;  or  ( 5)  suppl y i ng unsaf e asbest os-

cont ai ni ng pr oduct s.   Pur suant  t o t he second except i on,  we must  

det er mi ne whet her  t he act i v i t y of  machi ni ng an asbest os-

                                                 
4 The per son or  ent i t y t hat  hi r es an i ndependent  cont r act or  

i s var i ousl y r ef er r ed t o as t he " pr i nci pal  empl oyer , "  t he 
" gener al  cont r act or , "  or  t he " owner . "   See,  e. g. ,  Wagner  v.  
Cont ' l  Cas.  Co. ,  143 Wi s.  2d 379,  382,  421 N. W. 2d 835 ( 1988)  
( usi ng " pr i nci pal  empl oyer "  and " gener al  cont r act or "  
i nt er changeabl y) ;  Sni der  v.  N.  St at es Power  Co. ,  81 Wi s.  2d 224,  
228,  260 N. W. 2d 260 ( 1977)  ( usi ng " owner " ) ;  Est at e of  Thompson 
v.  Jump Ri ver  El ect r i c Coop. ,  225 Wi s.  2d 588,  590 & n. 1. ,  593 
N. W. 2d 901 ( Ct .  App.  1999)  ( usi ng " pr i nci pal  empl oyer "  and 
" owner "  i nt er changeabl y) .   To r emai n consi st ent ,  we wi l l  use t he 
t er m " pr i nci pal  empl oyer . "  
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cont ai ni ng f r i ct i on di sk i s ext r ahazar dous.   I f  we concl ude t hat  

ei t her  except i on appl i es,  Tat er a has her e pr esent ed suf f i c i ent  

f act s t o st at e a c l ai m f or  negl i gence.  

¶3 We concl ude t hat  Tat er a' s negl i gence cl ai m agai nst  FMC 

f al l s wi t hi n t he gener al  r ul e t hat  a pr i nci pal  empl oyer  i s not  

l i abl e i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  

cont r act or ' s empl oyee whi l e he or  she i s per f or mi ng t he 

cont r act ed wor k.   I n t hi s  case,  nei t her  of  t he t wo except i ons t o 

t hat  gener al  r ul e appl i es.   Fi r st ,  even accept i ng Tat er a' s 

al l egat i ons as t r ue,  we concl ude t hat  FMC' s conduct  di d not  

const i t ut e an af f i r mat i ve act  of  negl i gence.   Rat her ,  Tat er a' s  

al l egat i ons of  negl i gence ar e gr ounded i n FMC' s al l eged 

omi ssi ons.   By def i ni t i on,  t he negl i gent  f ai l ur e t o war n,  

f ai l ur e t o i nvest i gat e or  t est ,  and f ai l ur e t o i nst r uct  ar e 

omi ssi ons,  not  af f i r mat i ve act s of  negl i gence.   Mor eover ,  t he 

act  of  suppl y i ng asbest os- cont ai ni ng f r i ct i on di sks does not  

i t sel f  const i t ut e an af f i r mat i ve act  of  negl i gence because 

l i abi l i t y  f or  such an act  i s  necessar i l y  pr emi sed i n f ai l i ng t o 

war n,  an omi ssi on.   Second,  we concl ude t hat  machi ni ng an 

asbest os- cont ai ni ng f r i ct i on di sk does not  qual i f y as an 

ext r ahazar dous act i v i t y because st eps may be t aken t o mi ni mi ze 

t he r i sk of  i nj ur y.   Because we hol d as a mat t er  of  l aw t hat  FMC 

i s not  l i abl e i n t or t  t o Tat er a,  Tat er a' s negl i gence cl ai m under  

Rest at ement  ( Second)  of  Tor t s § 388 i s necessar i l y  bar r ed.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 Wal t er  Tat er a di ed f r om mal i gnant  mesot hel i oma on 

Sept ember  20,  2004.   Mesot hel i oma i s a r ar e f or m of  cancer  i n 
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whi ch mal i gnant  cel l s devel op i n t he mesot hel i um,  a membr ane 

t hat  cover s and pr ot ect s most  of  t he body' s i nt er nal  or gans.   

St at e v.  Har enda Ent er s. ,  I nc. ,  2008 WI  16,  ¶79,  307 

Wi s.  2d 604,  746 N. W. 2d 25 ( Zi egl er ,  J. ,  di ssent i ng)  ( c i t i ng 

Nat i onal  Cancer  I nst i t ut e,  Mesot hel i oma:  Quest i ons and Answer s 1 

( 2002) ,  ht t p: / / www. cancer . gov/ i mages/ Document s/ 67e63bef - d6e0-

4c0f - 9c7a- e8aa56ed969c/ Fs6_36. pdf ) .   " Most  peopl e who devel op 

mesot hel i oma have wor ked on j obs wher e t hey i nhal ed asbest os 

par t i c l es. "   Har enda,  307 Wi s.  2d 604,  ¶79 ( Zi egl er ,  J. ,  

di ssent i ng)  ( i nt er nal  quot at i ons omi t t ed) .   Fr om f al l  1968 

t hr ough 1993,  Wal t er  was empl oyed f ul l - t i me by B&M Machi ne 

Pr oduct s ( B&M) ,  a machi ni ng shop owned by hi s f at her  and l ocat ed 

i n Hal es Cor ner s,  Wi sconsi n. 5   

¶5 I n 1967,  FMC pur chased St ear ns El ect r i c Company 

( St ear ns) ,  a Mi l waukee- based manuf act ur er  of  i ndust r i al  el ect r i c 

br akes t hat  occasi onal l y out sour ced some of  i t s  machi ni ng wor k 

t o B&M. 6  St ear ns'  br ake syst ems wer e compr i sed of  sever al  

component  par t s,  many of  whi ch wer e met al .   One of  t he f ew non-

met al  component  par t s was a f r i c t i on di sk, 7 whi ch up unt i l  1986 

                                                 
5 Wal t er  al so wor ked at  B&M per i odi cal l y i n 1963,  1964,  and 

1967.   

6 For  pur poses of  t hi s case,  our  var i ous r ef er ences t o FMC 
and St ear ns ar e i nt er changeabl e.  

7 I n t he r ecor d,  t he t er m " f r i ct i on di sk"  i s used 
i nt er changeabl y wi t h " f r i c t i on l i ni ng"  and " f r i c t i on br ake 
l i ni ng, "  al l  r ef er r i ng t o t he same component  par t .   For  
consi st ency,  we wi l l  use t he t er m " f r i ct i on di sk. "  
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cont ai ned some f or m of  asbest os. 8  Asbest os- cont ai ni ng f r i ct i on 

di sks wer e among t he component  par t s t hat  St ear ns suppl i ed t o 

B&M.   Wal t er  and ot her  B&M empl oyees machi ned9 t he asbest os-

cont ai ni ng f r i ct i on di sks t o achi eve a desi r ed si ze and shape.   

The f r i ct i on di sks wer e t hen r et ur ned t o St ear ns f or  

i ncor por at i on i nt o t he f i ni shed br ake syst ems.   I t  i s  undi sput ed 

t hat  ever y asbest os- cont ai ni ng f r i ct i on di sk suppl i ed t o B&M 

f r om St ear ns was not  manuf act ur ed by St ear ns.   I nst ead,  St ear ns 

pur chased t he f r i ct i on di sks f r om sever al  di f f er ent  

manuf act ur er s.  

¶6 Accor di ng t o Ri char d Hot chki ss ( Hot chki ss) ,  who was 

empl oyed by B&M f r om 1954 unt i l  Jul y 1972,  St ear ns di d not  

i nst r uct  B&M on how t o machi ne t he f r i ct i on di sks;  i nst ead,  

St ear ns pr ovi ded B&M wi t h a dr awi ng i l l ust r at i ng onl y t he 

desi r ed r esul t :  

                                                 
8 " Asbest os i s t he name gi ven t o a number  of  nat ur al l y 

occur r i ng f i br ous mi ner al s wi t h hi gh t ensi l e st r engt h,  t he 
abi l i t y  t o be woven,  and r esi st ance t o heat  and most  chemi cal s. "   
Uni t ed St at es Envi r onment al  Pr ot ect i on Agency ( EPA) ,  Asbest os:  
Basi c I nf or mat i on,  ht t p: / / www. epa. gov/ asbest os/ pubs/ hel p. ht ml  
( l ast  v i s i t ed Jul y 2,  2010) .   Because of  t hei r  val uabl e 
pr oper t i es,  asbest os f i ber s have been wi del y used i n 
manuf act ur ed goods,  i ncl udi ng r oof i ng shi ngl es,  t i l es,  paper  and 
cement  pr oduct s,  pl ast i cs,  t ext i l es,  coat i ngs,  and f r i ct i on 
pr oduct s such as aut omobi l e c l ut ch and br ake par t s.   I d. ;  
Nat i onal  Cancer  I nst i t ut e,  Asbest os Exposur e and Cancer  Ri sk 2 
( 2009) ,  ht t p: / / www. cancer . gov/ i mages/ document s/ 5ac7d2f c- 27df -
4ecc- 839f - dc5bc1909e01/ FS3_21. pdf .  

9 The ver b " machi ne"  i s def i ned as " [ t ] o cut ,  shape,  or  
f i ni sh by machi ne. "   The Amer i can Her i t age Di ct i onar y of  t he 
Engl i sh Language 1076 ( 3d ed.  1992) .  
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Q [ At t or ney DesRocher s,  counsel  f or  
FMC] :  .  .  .  Bef or e you needed t o machi ne somet hi ng,  
you needed t o know how t o do i t ;  r i ght ? 

A [ Hot chki ss] :  Yeah.  

Q:  Okay.   And i s i t  your  r ecol l ect i on t hat  t her e 
woul d have been a dr awi ng t hat  showed you how t o 
machi ne t hese spacer s10 t he ver y f i r st  t i me t hat  you 
di d i t ? 

A:  No.  

Q:  Okay.  

A:  Ther e woul d be a dr awi ng t her e t o show you 
what  i t  l ooked l i ke and what  t he s i zes wer e,  and you 
made i t  t hat  way.  

Q:  Okay.   Ther e was a dr awi ng t hat  you f ol l owed 
f or  pur poses of  machi ni ng t hese spacer s;  i s  t hat  
r i ght ? 

A:  Yeah.   I t  di dn' t  t el l  you how t o make i t ,  
t hough.  

Q:  Okay.  

A:  You coul d do i t  anyway you want ed,  as l ong as 
i t  t ur ned out  l i ke t he pi ct ur e on t he——on t he dr awi ng.  

                                                 
10 Hot chki ss equat ed " spacer s"  wi t h t he f r i c t i on br ake 

l i ni ngs ( or  f or  our  pur poses,  f r i c t i on di sks)  suppl i ed t o B&M by 
St ear ns:  

Q:  The spacer  wor k,  was t hat  what  you' r e cal l i ng 
br ake——br ake l i ni ng wor k? 

A:  That  was br ake l i ni ng,  t oo,  mat er i al .  

 .  .  .  .  

Q:  Machi ni ng t hese what  you r ef er r ed t o as 
spacer s,  i s  t hat  what  you have a r ecol l ect i on of  
seei ng [ Wal t er ]  Tat er a do? 

A:  Yeah.  
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 .  .  .  .  

Q:  St e[ a] r ns [ ]  di d not  t el l  you how t o machi ne 
t hese spacer s? 

A:  No.  

Q:  They j ust  had a dr awi ng i n t her e t hat  some 
dr af t sman had done t o show di mensi ons? 

A:  Ri ght .  

¶7 At  t he t i me,  Hot chki ss was unawar e t hat  t he f r i c t i on 

di sks cont ai ned asbest os:  " I  di dn' t  know i f  t hey had asbest os i n 

t hem.   At  t he t i me,  t her e was no bi g t hi ng about  asbest os. "   

However ,  he acknowl edged t he dust  caused by t he machi ni ng and 

t est i f i ed t hat  Wal t er ' s f at her  i nst al l ed a vacuum syst em t o 

col l ect  t he dust  i n t he shop.   Hot chki ss wor e a sur gi cal  mask 

onl y " [ o] nce i n a whi l e"  and di d not  t r ai n Wal t er  t o wear  a mask 

whi l e machi ni ng t he f r i ct i on di sks:  

Q:  .  .  .  And when you t r ai ned [ Wal t er ]  Tat er a how 
t o machi ne br ake l i ni ngs,  di d you wear  a mask? 

A:  No.  

Q:  Di d you i nst r uct  hi m t o wear  a mask? 

A:  No.  

Never t hel ess,  Hot chki ss r epor t ed t hat  Wal t er  wor e a sur gi cal  

mask whi l e machi ni ng:  " Wel l ,  I  had a har d t i me br eat hi ng when I  

wor e t hat  mask,  so I  di dn' t  wear  i t ,  pr obabl y not  as of t en as I —

—but  [ Wal t er ]  di d wear  i t . "  

¶8 Wal t er  di ed f r om mal i gnant  mesot hel i oma on Sept ember  

20,  2004.   Accor di ng t o hi s deat h cer t i f i cat e,  he had been 

di agnosed wi t h t he di sease t hr ee mont hs ear l i er .  
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¶9 On Sept ember  17,  2004,  Tat er a f i l ed a compl ai nt  

agai nst  FMC and sever al  ot her  def endant s, 11 al l egi ng negl i gence 

and st r i ct  pr oduct s l i abi l i t y . 12  As t o t he negl i gence cl ai m,  

Tat er a al l eged t hat  FMC had a dut y t o exer ci se r easonabl e car e 

f or  t he saf et y of  Wal t er  and t hose who wor ked wi t h or  wer e 

exposed t o FMC' s asbest os- cont ai ni ng pr oduct s and t hat  FMC knew 

or  shoul d have known t hat  exposur e t o t hose pr oduct s caused 

di sease or  deat h.   I n par t i cul ar ,  Tat er a c l ai med t hat  FMC was 

negl i gent  by commi t t i ng " t he f ol l owi ng act s or  omi ssi ons"  t hat  

al l egedl y caused Wal t er ' s i nj ur i es:  

a.  Fai l ed t o adequat el y war n [ Wal t er ]  or  ot her s of  t he 
heal t h hazar ds of  asbest os;  

b.  Fai l ed t o war n [ Wal t er ]  or  ot her s of  t he danger  and 
har m of  t he asbest os af t er  t he pr oduct s or  
equi pment  wer e i nst al l ed at  t he pr emi ses;  

c.  Fai l ed t o i nvest i gat e or  t est  f or  t he heal t h 
ef f ect s of  asbest os pr i or  t o di st r i but i on and sal e;  

d.  Fai l ed t o i nst r uct  [ Wal t er ] ,  hi s empl oyer s or  
ot her s i n t he use of  pr ecaut i onar y measur es 
r el at i ng t o asbest os- cont ai ni ng pr oduct s and/ or  

e.  Manuf act ur ed,  suppl i ed,  i nst al l ed,  or  r emoved 
unsaf e asbest os- cont ai ni ng pr oduct s.  

¶10 I n i t s answer ,  FMC deni ed t he al l egat i ons and asser t ed 

t hat  i t  ot her wi se had no dut y t o Wal t er  and was i mmune f r om 

                                                 
11 Of  t hose def endant s,  onl y FMC and Kel sey- Hayes Company 

r emai n.   Kel sey- Hayes Company i s not  a par t y t o t hi s appeal .  

12 Fol l owi ng Wal t er ' s deat h,  Tat er a amended her  compl ai nt  t o 
i ncl ude a wr ongf ul  deat h c l ai m.   She subsequent l y amended her  
compl ai nt  t wo mor e t i mes,  t he most  r ecent  of  whi ch occur r ed on 
Oct ober  2,  2006.   Her  negl i gence cl ai m agai nst  FMC r emai ned 
unchanged t hr oughout .  
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Tat er a' s c l ai ms.   On t hat  basi s,  FMC moved f or  summar y j udgment  

on May 12,  2006,  c i t i ng t he gener al  r ul e under  Wagner  t hat  a 

pr i nci pal  empl oyer  ( i n t hi s case,  FMC on St ear ns'  behal f )  i s  

af f or ded i mmuni t y f r om t or t  c l ai ms asser t ed by empl oyees of  t he 

pr i nci pal ' s  i ndependent  cont r act or  ( her e,  B&M) .   FMC ar gued t hat  

nei t her  of  t he nar r ow except i ons appl i ed:  namel y,  Tat er a al l eged 

no af f i r mat i ve act s of  negl i gence on t he par t  of  FMC,  and 

Wal t er ' s wor k of  machi ni ng asbest os- cont ai ni ng f r i ct i on di sks 

was not  ext r ahazar dous.  

¶11 I n r esponse,  Tat er a mai nt ai ned t hat  Rest at ement  

( Second)  of  Tor t s § 388, 13 adopt ed by t hi s cour t  i n St r asser  v.  

Tr anst ech Mobi l e Fl eet  Ser vi ce,  I nc. ,  2000 WI  87,  236 

Wi s.  2d 435,  613 N. W. 2d 142,  pr ovi des her  wi t h a met hod of  

                                                 
13 Rest at ement  ( Second)  of  Tor t s § 388 ( 1965) ,  " Chat t el  

Known t o be Danger ous f or  I nt ended Use, "  pr ovi des:   

One who suppl i es di r ect l y or  t hr ough a t hi r d 
per son a chat t el  f or  anot her  t o use i s subj ect  t o 
l i abi l i t y  t o t hose whom t he suppl i er  shoul d expect  t o 
use t he chat t el  wi t h t he consent  of  t he ot her  or  t o be 
endanger ed by i t s pr obabl e use,  f or  physi cal  har m 
caused by t he use of  t he chat t el  i n t he manner  f or  
whi ch and by a per son f or  whose use i t  i s  suppl i ed,  i f  
t he suppl i er   

( a)  knows or  has r eason t o know t hat  t he chat t el  
i s  or  i s  l i kel y t o be danger ous f or  t he use f or  whi ch 
i t  i s  suppl i ed,  and  

( b)  has no r eason t o bel i eve t hat  t hose f or  whose 
use t he chat t el  i s  suppl i ed wi l l  r eal i ze i t s danger ous 
condi t i on,  and  

( c)  f ai l s  t o exer ci se r easonabl e car e t o i nf or m 
t hem of  i t s danger ous condi t i on or  of  t he f act s whi ch 
make i t  l i kel y t o be danger ous.  
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r ecover y i n t or t .   Tat er a f ur t her  ar gued t hat  Wagner  does not  

bar  her  negl i gence cl ai m agai nst  FMC because her  compl ai nt  

al l eged t hat  FMC commi t t ed an af f i r mat i ve act  of  negl i gence by 

" [ m] anuf act ur [ i ng] ,  suppl [ y i ng] ,  i nst al l [ i ng] ,  or  r emov[ i ng]  

unsaf e asbest os- cont ai ni ng pr oduct s. "   I n t he al t er nat i ve,  

Tat er a ar gued t hat  Wagner  i s i nappl i cabl e " because wor ki ng wi t h 

asbest os- cont ai ni ng pr oduct s i s an abnor mal l y danger ous 

act i v i t y. "  

¶12 I ni t i al l y ,  on Sept ember  6,  2006,  Judge Cl ar e L.  

Fi or enza deni ed FMC' s mot i on f or  summar y j udgment .   However ,  on 

August  1,  2007,  due t o j udi c i al  r ot at i on,  Judge Ti mot hy G.  Dugan 

r epl aced Judge Fi or enza as t he pr esi di ng j udge i n t hi s case.   

FMC subsequent l y r enewed i t s mot i on,  and Judge Dugan agr eed t o 

hear  i t  over  Tat er a' s obj ect i on.   On November  27,  2007,  Judge 

Dugan gr ant ed FMC' s mot i on f or  summar y j udgment .   The ci r cui t  

cour t  f i r st  det er mi ned t hat  t he dut y t o war n under  Rest at ement  

( Second)  of  Tor t s § 388 i s i nappl i cabl e i n t hi s case,  r easoni ng 

t hat  § 388 appl i es onl y t o manuf act ur er s,  and FMC di d not  

manuf act ur e t he asbest os- cont ai ni ng f r i ct i on di sks.   Second,  t he 

c i r cui t  cour t  agr eed wi t h FMC t hat  Wagner  bar r ed Tat er a' s 

negl i gence cl ai m.   Accor di ng t o t he c i r cui t  cour t ,  Tat er a 

al l eged FMC' s f ai l ur e t o war n,  whi ch does not  const i t ut e an 

af f i r mat i ve act  of  negl i gence.   I n addi t i on,  r el y i ng on t he 

Sevent h Ci r cui t  Cour t  of  Appeal s deci s i on i n Ander son v.  

Mar at hon Pet r ol eum Co. ,  801 F. 2d 936 ( 7t h Ci r .  1986) ,  t he cour t  

concl uded t hat  t he act i v i t y  of  wor ki ng wi t h asbest os " i s 

i nher ent l y danger ous and not  ext r ahazar dous. "   Accor di ngl y,  t he 
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c i r cui t  cour t  det er mi ned t hat  nei t her  of  t he except i ons t o 

Wagner  appl i ed.  

¶13 On May 12,  2009,  t he cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  or der  gr ant i ng summar y j udgment  t o FMC on t he 

negl i gence cl ai m.   Tat er a v.  FMC Cor p. ,  2009 WI  App 80,  ¶32,  319 

Wi s.  2d 688,  768 N. W. 2d 198.   The cour t  of  appeal s concl uded 

t hat  t he c i r cui t  cour t  er r ed i n det er mi ni ng t hat  Rest at ement  

( Second)  of  Tor t s § 388 i s i nappl i cabl e t o suppl i er s l i ke FMC:  

" Not hi ng i n Rest at ement  ( Second)  of  Tor t s § 388 i t sel f  or  

Wi sconsi n case l aw l i mi t s t he appl i cabi l i t y  of  t he r ul e onl y t o 

t hose who manuf act ur e t he pr oper t y. "   I d. ,  ¶37.   Accor di ng t o 

t he cour t  of  appeal s,  Tat er a put  f or t h suf f i c i ent  pr oof  t o al l ow 

t he § 388 cl ai m t o go f or war d,  see i d. ,  ¶¶41- 44,  and i n t he 

l east ,  genui ne i ssues of  mat er i al  f act  pr ecl uded summar y 

j udgment  i n FMC' s f avor ,  i ncl udi ng whet her  FMC war ned B&M t hat  

t he f r i c t i on di sks cont ai ned asbest os and t hat  asbest os was 

danger ous,  i d. ,  ¶47.   Fi nal l y,  assumi ng wi t hout  deci di ng t hat  

B&M was an i ndependent  cont r act or ,  t he cour t  of  appeal s hel d 

t hat  Wagner ' s gener al  r ul e of  i mmuni t y di d not  bar  Tat er a' s 

negl i gence cl ai m agai nst  FMC because t he t wo except i ons appl i ed.   

I d. ,  ¶49.   Fi r st ,  t he cour t  concl uded t hat  FMC commi t t ed an 

af f i r mat i ve act  of  negl i gence by suppl y i ng t he asbest os-

cont ai ni ng f r i ct i on di sks t o B&M.   I d. ,  ¶51.   Second,  t he cour t  

det er mi ned t hat  t he " ul t r a- hazar dous mat er i al  except i on 

appl i e[ d] "  because asbest os i s r ecogni zed as a danger ous 

mat er i al .   I d. ,  ¶¶52- 53 ( c i t i ng Wausau Ti l e,  I nc.  v.  Cnt y.  

Concr et e Cor p. ,  226 Wi s.  2d 235,  261,  593 N. W. 2d 445 ( 1999) ) .  
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¶14 FMC pet i t i oned t hi s cour t  f or  r evi ew,  and we accept ed 

on November  3,  2009.   We now r ever se t he deci s i on of  t he cour t  

of  appeal s.  

I I .  STANDARD OF REVI EW 

¶15 Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  t o FMC i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y,  appl y i ng t he same st andar ds used by t he c i r cui t  

cour t .   See Raci ne Cnt y.  v.  Or acul ar  Mi l waukee,  I nc. ,  2010 WI  

25,  ¶24,  323 Wi s.  2d 682,  781 N. W. 2d 88.   Summar y j udgment  

" shal l  be r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  § 802. 08( 2)  ( 2007-

08) . 14  I n t hi s case,  we ar e concer ned wi t h t he scope of  a 

pr i nci pal  empl oyer ' s dut y t o an i ndependent  cont r act or ' s 

empl oyee,  whi ch pr esent s an i ssue of  l aw t hat  we eval uat e 

de novo.   Wagner ,  143 Wi s.  2d at  384- 85.   A pr i nci pal  empl oyer  

i s l i abl e i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  

cont r act or ' s empl oyee i n onl y t wo ci r cumst ances:  i f  t he 

pr i nci pal  empl oyer  commi t t ed an af f i r mat i ve act  of  negl i gence,  

i d.  at  388,  or  i f  t he empl oyee was i nj ur ed whi l e engaged i n an 

ext r ahazar dous act i v i t y,  i d.  at  401.   Bot h pr esent  quest i ons of  

l aw.   See i d.  at  402;  Sni der  v.  N.  St at es Power  Co. ,  81 

                                                 
14 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 

t o t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Wi s.  2d 224,  233,  260 N. W. 2d 260 ( 1977) ;  Danks v.  St ock Bl dg.  

Suppl y,  I nc. ,  2007 WI  App 8,  ¶16,  298 Wi s.  2d 348,  727 

N. W. 2d 846.  

I I I .  ANALYSI S 

¶16 I n Wagner ,  t hi s  cour t  j oi ned t he maj or i t y of  ot her  

j ur i sdi ct i ons i n hol di ng t hat  a pr i nci pal  empl oyer  i s gener al l y 

not  l i abl e i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  

cont r act or ' s empl oyee whi l e he or  she i s per f or mi ng t he 

cont r act ed wor k.   143 Wi s.  2d at  400- 01.   We wer e per suaded t hat  

" [ a] ny ot her  hol di ng woul d c i r cumvent  t he bedr ock pr i nci pl es of  

Wi sconsi n wor ker ' s compensat i on l aw. "   I d.  at  401.   An i nj ur ed 

empl oyee' s r i ght  t o r ecover  wor ker ' s compensat i on benef i t s 

" shal l  be"  t he empl oyee' s " excl usi ve r emedy"  agai nst  hi s or  her  

empl oyer .   Wi s.  St at .  § 102. 03( 2) .   We r ecogni ze t hat  f or  

pur poses of  § 102. 03( 2) ,  a pr i nci pal  empl oyer  i s not  consi der ed 

t he di r ect  " empl oyer "  of  an i ndependent  cont r act or ' s empl oyee,  

and pur suant  t o Wi s.  St at .  § 102. 29( 1) ,  t he i nj ur ed empl oyee i s 

ent i t l ed t o br i ng a t or t  act i on agai nst  " any ot her  par t y. "   See 

Wagner ,  143 Wi s.  2d at  385;  Est at e of  Thompson v.  Jump Ri ver  

El ect r i c Coop. ,  225 Wi s.  2d 588,  593,  593 N. W. 2d 901 ( Ct .  App.  

1999) .   Never t hel ess,  we concl uded i n Wagner  t hat  a pr i nci pal  

empl oyer  shoul d be gener al l y pr ot ect ed f r om such t or t  l i abi l i t y  

because i t  has al r eady assumed f i nanci al  r esponsi bi l i t y  f or  

i nj ur i es t o t he i ndependent  cont r act or ' s empl oyees.   143 

Wi s.  2d at  399- 400.   That  i s,  t he cont r act  pr i ce bet ween t he 

pr i nci pal  empl oyer  and t he i ndependent  cont r act or  i s pr esumed t o 

i ncl ude payment  f or  wor ker ' s compensat i on cover age;  t hus,  " [ t ] he 
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empl oyee has a r emedy f or  t he i nj ur y——wor ker ' s compensat i on——f or  

whi ch t he pr i nci pal  empl oyer  has i ndi r ect l y pai d. "   I d.  at  399. 15  

I t  i s  i mpor t ant  t o r ecogni ze t hat  t he i nj ur ed empl oyee i s not  

wi t hout  a c l ai m;  r at her ,  hi s or  her  c l ai m sounds i n wor ker ' s 

compensat i on,  not  t or t .   I n Wagner ,  we f avor abl y c i t ed t he 

Sevent h Ci r cui t  Cour t  of  Appeal s  deci s i on i n Ander son,  i n whi ch 

t he cour t  s i mi l ar l y hel d t hat  a pr i nci pal  empl oyer  i s not  l i abl e 

f or  i nj ur i es sust ai ned by an i ndependent  cont r act or ' s empl oyee 

because t he i nj ur ed empl oyee i s compensat ed f or  t he r i sks of  

empl oyment  by a combi nat i on of  wages,  benef i t s,  and ent i t l ement  

t o wor ker ' s compensat i on,  a compensat i on package f or  whi ch t he 

pr i nci pal  empl oyer  pai d i n t he cont r act  pr i ce.   I d.  at  400 

( c i t i ng Ander son,  801 F. 2d at  941) .   " Si nce t he pr i nci pal  i s  t he 

i ndi r ect  empl oyer  of  i t s  cont r act or ' s empl oyees,  t o make t he 

pr i nci pal  l i abl e i n common l aw t or t  f or  t he acci dent s bef al l i ng 

t hose empl oyees woul d be i nconsi st ent  wi t h t he bedr ock pr i nci pl e 

t hat  wor ker s '  compensat i on r i ght s ar e excl usi ve of  common l aw 

t or t  r i ght s. "   Ander son,  801 F. 2d at  941.   Today,  we r eaf f i r m 

t hat  pol i cy consi der at i on f i r st  adopt ed i n Wagner .    

¶17 Mor eover ,  i mposi ng l i abi l i t y  on a pr i nci pal  empl oyer  

f or  i nj ur i es sust ai ned by an i ndependent  cont r act or ' s empl oyee 

                                                 
15 Her e,  t he r ecor d i s voi d as t o whet her  Wal t er  sought  or  

r ecei ved wor ker ' s compensat i on benef i t s f r om hi s empl oyer ,  B&M.   
Pur suant  t o Wi s.  St at .  § 102. 06,  i f  an i nj ur ed empl oyee' s di r ect  
empl oyer  f ai l s  t o car r y wor ker ' s compensat i on,  t he pr i nci pal  
empl oyer  may be l i abl e f or  payi ng wor ker ' s compensat i on t o t he 
empl oyee.   Tat er a has not  r ai sed § 102. 06 as a met hod of  
r ecover y agai nst  FMC,  and we t her ef or e assume t hat  Tat er a had 
t he oppor t uni t y t o seek wor ker ' s compensat i on f r om B&M.  
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r uns count er  t o t he not i on t hat  t he pr i nci pal  empl oyer  has 

r el i nqui shed cont r ol  t o t he i ndependent  cont r act or .   See Ker l  v.  

Denni s Rasmussen,  I nc. ,  2004 WI  86,  ¶24,  273 Wi s.  2d 106,  682 

N. W. 2d 328.   Ther ef or e,  t he i ndependent  cont r act or ,  not  t he 

pr i nci pal  empl oyer ,  i s  i n t he best  posi t i on t o guar d agai nst  

i nj ur i es t o empl oyees whi l e per f or mi ng t he cont r act ed wor k.   See 

i d. ,  ¶27 ( " I f  a pr i nci pal  does not  cont r ol  or  have t he r i ght  t o 

cont r ol  t he day- t o- day physi cal  conduct  of  t he agent ,  t hen t he 

oppor t uni t y and i ncent i ve t o pr omot e saf et y and t he exer ci se of  

due car e ar e not  pr esent ,  and i mposi ng l i abi l i t y  wi t hout  f aul t  

becomes di f f i cul t  t o j ust i f y on f ai r ness gr ounds. " ) .    

¶18 At  t he same t i me,  our  case l aw r ecogni zes t wo 

except i ons t o t he gener al  r ul e t hat  a pr i nci pal  empl oyer  i s not  

l i abl e i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  

cont r act or ' s empl oyee whi l e he or  she i s per f or mi ng t he 

cont r act ed wor k.   The f i r st  except i on was r ecogni zed over  t hr ee 

decades ago i n Bar t h v.  Downey Co. ,  71 Wi s.  2d 775,  783,  239 

N. W. 2d 92 ( 1976) ,  and per t ai ns t o an af f i r mat i ve act  of  

negl i gence commi t t ed by t he pr i nci pal  empl oyer .   That  i s,  an 

i ndependent  cont r act or ' s empl oyee may r ecover  f or  i nj ur i es 

caused by a pr i nci pal  empl oyer ' s af f i r mat i ve act  of  negl i gence.   

Wagner ,  143 Wi s.  2d at  388 ( c i t i ng Bar t h,  71 Wi s.  2d at  783) ;  

see al so Danks,  298 Wi s.  2d 348,  ¶17.   The second except i on was 

ar t i cul at ed over  t wo decades ago i n Wagner  and i mposes l i abi l i t y 

on a pr i nci pal  empl oyer  f or  cont r act ed wor k t hat  qual i f i es as 

ext r ahazar dous.   143 Wi s.  2d at  401.   Accor di ngl y,  a pr i nci pal  

empl oyer  may be l i abl e f or  i nj ur i es sust ai ned by an i ndependent  
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cont r act or ' s empl oyee whi l e he or  she i s engaged i n an 

ext r ahazar dous act i v i t y.   I d. ;  see al so Est at e of  Thompson,  225 

Wi s.  2d at  595- 96.  

¶19 Tat er a ar gues t hat  we need not  r each t hese t wo 

except i ons because i n t hi s case,  t he gener al  non- l i abi l i t y  r ul e 

pr ot ect i ng pr i nc i pal  empl oyer s does not  appl y  i n t he f i r st  

i nst ance.   Thi s  i s so,  she asser t s,  because t he r el at i onshi p 

bet ween FMC and B&M i s not  one of  pr i nci pal  empl oyer  and 

i ndependent  cont r act or  but  i nst ead one of  bai l or  and bai l ee. 16  

                                                 
16 " Bai l ment "  i n t he l egal  sense " s i gni f i es a cont r act  

r esul t i ng f r om del i ver y of  a t hi ng by t he bai l or  t o t he bai l ee 
on condi t i on t hat  i t  be r est or ed t o t he bai l or  i n accor dance 
wi t h hi s or  her  di r ect i ons as soon as t he pur pose f or  whi ch i t  
was bai l ed i s sat i sf i ed. "   8 C. J. S.  Bai l ment s § 1 ( 2005) .   
Tr adi t i onal  bai l ment  t r ansact i ons consi st  of  t he del i ver y of  
goods t hat  ar e r et ur ned t o t he bai l or  i n t he same f or m i n whi ch 
t hey wer e del i ver ed.   Col l i ns v.  Cl i ck Camer a & Vi deo,  I nc. ,  621 
N. E. 2d 1294,  1296 ( Ohi o Ct .  App.  1993) ;  see,  e. g. ,  Henr i cksen v.  
McCar r ol l ,  45 Wi s.  2d 368,  373,  173 N. W. 2d 153 ( 1970)  
( r ecogni z i ng t he par t i es '  r el at i onshi p as one of  bai l ment  when 
t he bai l or  del i ver ed hi s hor se t o t he bai l ee f or  pur poses of  
t r anspor t i ng i t  t o and f r om I ndi anapol i s f or  a par ade) .   
However ,  gi ven t he i ncr easi ng compl exi t y of  commer ci al  
r el at i onshi ps,  bai l ment  l aw has expanded t o i ncl ude many new and 
var i ed t r ansact i ons,  i ncl udi ng t he " bai l ment  of  i ncompl et e goods 
f or  t he pur pose of  havi ng t he bai l ee manuf act ur e,  r epai r ,  or  
ot her wi se i mpr ove t hem. "   Col l i ns,  621 N. E. 2d at  1296;  8 C. J. S.  
Bai l ment s § 4.   I t  i s  t hi s l at t er  t r ansact i on t o whi ch Tat er a 
evi dent l y r ef er s  when char act er i z i ng FMC' s r el at i onshi p wi t h B&M 
as one of  bai l ment .  
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We r ej ect  Tat er a' s ar gument  and concl ude t hat  B&M i s pr oper l y 

char act er i zed as an i ndependent  cont r act or .    

¶20 An i ndependent  cont r act or  i s a per son or  ent i t y  t hat  

cont r act s t o per f or m ser vi ces f or  anot her  but  " ' i s  not  

cont r ol l ed by t he ot her  nor  subj ect  t o t he ot her ' s r i ght  t o 

cont r ol  wi t h r espect  t o hi s phys i cal  conduct  i n t he per f or mance 

                                                                                                                                                             
We not e t hat  Tat er a di d not  advance her  bai l ment  ar gument  

i n t he c i r cui t  cour t  or  cour t  of  appeal s nor  di d she r ai se t he 
i ssue i n her  r esponse t o FMC' s pet i t i on f or  r evi ew.   To t he 
cont r ar y,  up unt i l  she f i l ed her  br i ef  t o t hi s cour t ,  Tat er a 
appear ed t o concede t hat  FMC and B&M' s r el at i onshi p was one of  
pr i nci pal  empl oyer  and i ndependent  cont r act or .   I n FMC' s br i ef  
i n suppor t  of  i t s  mot i on f or  summar y j udgment ,  FMC st at ed t hat  
" pl ai nt i f f  has not  di sput ed FMC' s asser t i on t hat  Mr .  Tat er a' s 
empl oyer ,  B&M Machi ne,  was t he i ndependent  cont r act or  and t hat  
St ear ns was i t s pr i nci pal . "   I n her  br i ef  i n r esponse,  Tat er a 
di d not  quar r el  wi t h t hat  st at ement .   Ar gument s r ai sed f or  t he 
f i r st  t i me on appeal  ar e gener al l y deemed f or f ei t ed.   See Mar ot z 
v.  Hal l man,  2007 WI  89,  ¶16,  302 Wi s.  2d 428,  734 N. W. 2d 411.   
Fur t her mor e,  " unl ess or der ed ot her wi se by t he supr eme cour t , "  a 
pet i t i oni ng par t y i s pr ecl uded f r om r ai s i ng or  ar gui ng an i ssue 
not  set  f or t h i n t he pet i t i on.   Wi s.  St at .  ( Rul e)  § 809. 62( 6) .  

Mor eover ,  assumi ng wi t hout  deci di ng t hat  t he cont r act  t o 
machi ne f r i ct i on di sks was i ndeed a bai l ment  t r ansact i on,  Tat er a 
poi nt s t o no aut hor i t y f or  her  appar ent  bel i ef  t hat  a 
r el at i onshi p of  bai l or  and bai l ee and a r el at i onshi p of  
pr i nci pal  empl oyer  and i ndependent  cont r act or  ar e mut ual l y 
excl usi ve.   Cont r a Rose v.  Mi l l er  & Co. ,  432 So.  2d 1237,  1239 
( Al a.  1983)  ( r ecogni z i ng t he gener al  r ul e t hat  t he owner  of  a 
chat t el  who sur r ender s ent i r e cont r ol  t her eof  t o an " i ndependent  
cont r act or  or  bai l ee"  i s not  l i abl e f or  i nj ur i es t o an empl oyee 
of  t hat  i ndependent  cont r act or ) .   The f act  t hat  i ndependent  
cont r act or  cases of t en i nvol ve a cont r act  f or  const r uct i on,  as 
opposed t o t he machi ni ng of  goods,  does not  mean t hat  a cont r act  
f or  const r uct i on i s a pr er equi s i t e t o t he c l assi f i cat i on of  
i ndependent  cont r act or .   I nst ead,  t he f ocus of  t he i nqui r y i s 
" f act ual  i ndi c i a of  cont r ol  or  r i ght  t o cont r ol . "   Ker l  v.  
Denni s Rasmussen,  I nc. ,  2004 WI  86,  ¶24,  273 Wi s.  2d 106,  682 
N. W. 2d 328.  
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of  t he under t ak i ng. ' "   Ker l ,  273 Wi s.  2d 106,  ¶24 ( quot i ng 

Rest at ement  ( Second)  of  Agency,  § 2( 3)  ( 1958) ) ;  see al so Wi s JI —

—Ci vi l  4060.   Whet her  t he par t i es used t he t er m " i ndependent  

cont r act or "  i n t hei r  cont r act  i s  not  di sposi t i ve;  r at her ,  " t he 

t est  l ooks beyond l abel s t o f act ual  i ndi c i a of  cont r ol  or  r i ght  

t o cont r ol . "   Ker l ,  273 Wi s.  2d 106,  ¶24;  see al so Sni der ,  81 

Wi s.  2d at  232 ( " The most  i mpor t ant  s i ngl e cr i t er i on i n 

det er mi ni ng whet her  a per son i s an i ndependent  cont r act or  i s t he 

degr ee t o whi ch t he owner ,  r at her  t han t he i ndependent  

cont r act or ,  r et ai ns t he r i ght  t o cont r ol  t he det ai l s of  t he 

wor k. " ) .   I n t hi s case,  B&M i s pr oper l y char act er i zed as an 

i ndependent  cont r act or .   B&M cont r act ed t o machi ne f r i ct i on 

di sks f or  St ear ns,  but  B&M r et ai ned cont r ol  wi t h r espect  t o 

per f or mi ng t he machi ni ng.   The machi ni ng was conduct ed at  B&M' s 

shop,  and accor di ng t o Hot chki ss,  a B&M empl oyee,  St ear ns di d 

not  i nst r uct  t he B&M empl oyees how t o machi ne t he f r i ct i on 

di sks.   So l ong as t he f r i ct i on di sks " t ur ned out  l i ke t he 

pi ct ur e, "  B&M was f r ee t o machi ne t hem i n t he manner  i t  chose.   

See Sni der ,  81 Wi s.  2d at  232 ( concl udi ng t hat  t he pl ai nt i f f ' s  

empl oyer  was " i ndi sput abl y an i ndependent  cont r act or "  because 

t he pr i nci pal  empl oyer  made no at t empt  t o cont r ol  t he det ai l s of  

t he cont r act ed wor k and was concer ned onl y t hat  " t he compl et ed 

wor k conf or med wi t h t he cont r act  speci f i cat i ons" ) .   Kennet h 

Kr ommenacker ,  a St ear ns'  empl oyee si nce 1974,  s i mi l ar l y 

t est i f i ed as t o St ear ns'  l ack of  cont r ol :  
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Q [ At t or ney Rakauski ,  on behal f  of  Tat er a] :  Do 
you have an under st andi ng of  what  B&M was act ual l y 
doi ng t o t hese par t s? 

A [ Kr ommenacker ] :  Ot her  t han machi ni ng t hem,  no.  

Accor di ngl y,  cont r ar y t o Tat er a' s ar gument  ot her wi se,  B&M ser ved 

as an i ndependent  cont r act or  t o FMC,  t he pr i nci pal  empl oyer .    

¶21 Because we concl ude t hat  t he r el at i onshi p bet ween FMC 

and B&M i s pr oper l y char act er i zed as one of  pr i nci pal  empl oyer  

and i ndependent  cont r act or ,  Wagner ' s gener al  r ul e of  non-

l i abi l i t y  cont r ol s.   That  i s,  unl ess one of  t he t wo except i ons 

appl i es,  FMC i s not  l i abl e i n t or t  f or  i nj ur i es sust ai ned by 

Wal t er ,  B&M' s empl oyee,  whi l e he was machi ni ng t he f r i ct i on 

di sks.   We addr ess each of  t he except i ons i n t ur n.  

A.  Af f i r mat i ve Act  of  Negl i gence 

¶22 A pr i nci pal  empl oyer  may be l i abl e t o an i ndependent  

cont r act or ' s empl oyee f or  i nj ur i es caused by t he pr i nci pal  

empl oyer ' s af f i r mat i ve act  of  negl i gence.   Wagner ,  143 

Wi s.  2d at  388.   Thi s except i on was f i r st  ar t i cul at ed i n Bar t h,  

i n whi ch t hi s cour t  concl uded t hat  " somet hi ng ext r a, "  meani ng an 

af f i r mat i ve act  of  negl i gence t hat  i ncr eased t he r i sk of  i nj ur y,  

i s  necessar y t o sust ai n an act i on agai nst  a pr i nci pal  empl oyer  

br ought  by an i ndependent  cont r act or ' s empl oyee.   71 Wi s.  2d at  

783;  see al so Danks,  298 Wi s.  2d 348,  ¶17.   The r el evant  i nqui r y 

i s whet her  t he al l eged negl i gent  act  " was an act  of  commi ssi on 

const i t ut i ng an af f i r mat i ve act  of  negl i gence or  whet her  i t  was 

an act  of  omi ssi on whi ch does not  r i se t o t he l evel  of  an 

af f i r mat i ve act . "   Wagner ,  143 Wi s.  2d at  389.   Accor di ngl y,  

even t hough t he t r adi t i onal  concept  of  negl i gence woul d i mpose 
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l i abi l i t y  f or  a negl i gent  omi ssi on,  i n addi t i on t o a negl i gent  

af f i r mat i ve act ,  see Wi s JI ——Ci vi l  1005,  Wi sconsi n case l aw 

pr ecedent  r equi r es mor e t han an omi ssi on i n or der  t o i mpose 

l i abi l i t y  on a pr i nci pal  empl oyer  f or  i nj ur i es sust ai ned by an 

i ndependent  cont r act or ' s empl oyee.   The pr i nci pal  empl oyer ' s 

al l eged negl i gent  act  must  be af f i r mat i ve.    

¶23 For  exampl e,  i n Wagner ,  we concl uded t hat  t he act  of  

negl i gent l y hi r i ng an i ndependent  cont r act or  t o per f or m 

demol i t i on wor k di d not  const i t ut e an af f i r mat i ve act  of  

negl i gence but  r at her  an omi ssi on.   143 Wi s.  2d at  390.   The 

def endant s '  f ai l ur e t o check t he i ndependent  cont r act or ' s 

cr edent i al s coul d not  be vi ewed as act i ve mi sconduct ;  i nst ead,  

i t  was " ' passi ve i nact i on or  a f ai l ur e t o t ake s t eps t o pr ot ect '  

t he pl ai nt i f f  f r om har m. "   I d.  ( quot i ng W.  Page Keet on et  al . ,  

Pr osser  and Keet on on t he Law of  Tor t s § 56,  at  373 ( 5t h ed.  

1984) ) ;  see al so Sni der ,  81 Wi s.  2d at  239 ( concl udi ng t hat  t he 

pl ai nt i f f s '  ar gument  t hat  t he pr i nci pal  empl oyer ' s f ai l ur e t o 

f ur ni sh super vi sor y cont r ol  over  i t s i ndependent  cont r act or s 

const i t ut ed an af f i r mat i ve act  of  negl i gence " def i e[ d]  t he 

commonl y accept ed meani ng of  ' af f i r mat i ve' " ) .    

¶24 I n Est at e of  Thompson,  t he est at e of  an i ndependent  

cont r act or ' s empl oyee sought  t o hol d t he pr i nci pal  empl oyer  

l i abl e f or  t he empl oyee' s deat h on account  of  t he pr i nci pal  

empl oyer ' s al l eged af f i r mat i ve act s of  negl i gence.   225 

Wi s.  2d at  600- 01.   I n t hat  case,  Thompson,  empl oyed by Embl om 

Br ot her s Const r uct i on Company ( Embl om) ,  was f at al l y el ect r ocut ed 

whi l e r emovi ng a ut i l i t y  pol e car r y i ng ener gi zed l i nes.   I d.  at  
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591.   Embl om had a cont r act  wi t h Jump Ri ver  El ect r i c Cooper at i ve 

( Jump Ri ver )  t o const r uct  an over head el ect r i cal  di st r i but i on 

l i ne,  whi ch ent ai l ed r emovi ng ol d ut i l i t y  pol es,  i nst al l i ng new 

ones,  and t r ansf er r i ng t he el ect r i cal  l i nes.   I d.   Thompson was 

el ect r ocut ed whi l e hol di ng a suppor t  wi r e t hat  t ouched an 

ener gi zed wi r e.   I d.   At  t he t i me,  Thompson was not  wear i ng 

pr ot ect i ve r ubber  gl oves,  despi t e Embl om' s i nst r uct i ons 

ot her wi se.   I d.  

¶25 Thompson' s est at e ar gued t hat  i t  was per mi t t ed t o 

br i ng an act i on i n t or t  agai nst  Jump Ri ver ,  despi t e t he 

pr i nci pal  empl oyer ' s gener al  non- l i abi l i t y ,  on t he gr ounds t hat  

Jump Ri ver  commi t t ed af f i r mat i ve act s of  negl i gence.   I d.  at  

600.   I n par t i cul ar ,  t he est at e al l eged t hat  Jump Ri ver  

commi t t ed var i ous saf et y v i ol at i ons,  negl i gent l y desi gned t he 

new el ect r i cal  di st r i but i on l i ne,  f ai l ed t o i ncor por at e saf et y 

pr ecaut i ons i nt o t he desi gn,  al l owed t he suppor t  wi r e t o hang 

f r om t he ol d ut i l i t y  pol e bef or e t he pol e' s r emoval ,  and f ai l ed 

t o r emedy and t ake pr ecaut i ons agai nst  t he danger  t hose 

si t uat i ons pr esent ed.   I d.   The est at e f ur t her  al l eged t hat  t he 

c i r cui t  cour t  er r oneousl y gr ant ed Jump Ri ver ' s mot i on f or  

summar y j udgment  because a genui ne i ssue of  mat er i al  f act  

exi st ed concer ni ng whet her  Jump Ri ver  knew or  shoul d have known 

of  t he danger ous saf et y v i ol at i ons.   I d.  

¶26 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

or der  gr ant i ng summar y j udgment  t o Jump Ri ver ,  concl udi ng t hat  

Jump Ri ver ' s al l eged negl i gent  conduct  di d not  const i t ut e 

af f i r mat i ve act s  of  negl i gence but  i nst ead " ' passi ve i nact i on or  
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a f ai l ur e t o pr ot ect  t he pl ai nt i f f  f r om har m. ' "   I d.  at  601 

( quot i ng Wagner ,  143 Wi s.  2d at  390) .   The cour t  det er mi ned t hat  

Jump Ri ver ' s al l eged negl i gence " l ay i n i t s f ai l ur e t o di scover  

and act  r egar di ng saf et y v i ol at i ons, "  i d. ,  and i t s " f ai l [ ur e]  t o 

i ncor por at e saf et y pr ecaut i ons i n i t s al l egedl y danger ous 

desi gn, "  i d.  at  602,  bot h of  whi ch const i t ut ed passi ve i nact i on 

f or  whi ch Jump Ri ver  coul d not  be hel d l i abl e.   I d.  at  601- 02.    

¶27 Si mi l ar l y,  i n Danks,  t he cour t  of  appeal s hel d as a 

mat t er  of  l aw t hat  a pr i nci pal  empl oyer  was not  l i abl e f or  

i nj ur i es sust ai ned by t he i ndependent  cont r act or ' s empl oyee 

because nei t her  t he pr i nci pal  empl oyer  nor  i t s empl oyee 

commi t t ed af f i r mat i ve act s of  negl i gence.   298 Wi s.  2d 348,  ¶2.   

I n t hat  case,  Danks,  an empl oyee of  C&R Concr et e ( C&R) ,  was 

i nj ur ed whi l e assi st i ng i n l oadi ng a t r uss ont o a t r uck at  a 

const r uct i on s i t e.   I d. ,  ¶4.   C&R had been hi r ed by St ock 

Bui l di ng Suppl y,  I nc.  ( St ock)  t o l oad t r usses by cr ane ont o 

St ock' s f l at bed t r uck.   I d. ,  ¶1.   St ock' s empl oyee,  Wagner ,  

dr ove t o t he const r uct i on s i t e i n t he t r uck and par ked i t .   I d. ,  

¶¶11- 12.   Wagner  t hen st ood on t he f l at bed and used hand si gnal s  

t o di r ect  t he cr ane oper at or ,  C&R' s owner ,  as t o t he di r ect i on 

t he t r uss shoul d move and when i t  shoul d be l ower ed.   I d. ,  ¶12.   

Danks was posi t i oned at  t he r ear  of  t he f l at bed,  usi ng a t wo- by-

f our  t o gui de t he t r uss ont o t he t r uck.   I d.   When t he t r uss was 

about  ei ght  f eet  above t he t r uck bed,  i t  f el l ,  and Danks was 

di scover ed l ayi ng on t he st r eet  near  t he r ear  of  t he t r uck.   

I d. ,  ¶13.   Danks suf f er ed a spi nal  cor d i nj ur y f r om t he 

acci dent .   I d. ,  ¶4.  
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¶28 The ci r cui t  cour t  di smi ssed Danks'  t or t  c l ai ms agai nst  

St ock and Wagner ,  and Danks appeal ed.   I d. ,  ¶1.   Danks ar gued 

t hat  St ock was not  pr ot ect ed by t he gener al  r ul e of  non-

l i abi l i t y  because,  i nt er  al i a,  Wagner  commi t t ed an af f i r mat i ve 

act  of  negl i gence:  he was i n a posi t i on t o see t hat  t he t r uss 

was i mpr oper l y at t ached t o t he cr ane cabl e but  f ai l ed t o war n 

Danks or  C&R' s owner  t hat  t he t r uss was bei ng l i f t ed and moved 

i n an i mpr oper  and hazar dous manner .   I d. ,  ¶33.   The cour t  of  

appeal s r ej ect ed Danks'  ar gument ,  concl udi ng t hat  Wagner ' s 

conduct  was " at  most  ' passi ve mi sconduct , ' "  " not  an af f i r mat i ve 

act  of  negl i gence t hat  i ncr eased t he r i sk of  har m t o Danks f r om 

t he l oadi ng oper at i on. "   I d.  

¶29 Tur ni ng t o t he f act s of  t he case now bef or e t hi s 

cour t ,  we concl ude t hat  FMC' s al l eged negl i gent  conduct  di d not  

const i t ut e an af f i r mat i ve act  of  negl i gence.   The al l egat i ons i n 

Tat er a' s compl ai nt  ar e gr ounded i n FMC' s al l eged omi ssi on,  

namel y,  t he f ai l ur e t o war n Wal t er  and B&M of  t he heal t h hazar ds 

associ at ed wi t h asbest os and asbest os- cont ai ni ng pr oduct s.   

Speci f i cal l y,  t he compl ai nt  al l eges f i ve negl i gent  act s:  ( 1)  t he 

f ai l ur e t o adequat el y war n of  t he heal t h hazar ds of  asbest os;  

( 2)  t he f ai l ur e t o war n of  t he danger  and har m of  t he asbest os 

af t er  t he pr oduct s or  equi pment  wer e i nst al l ed at  t he pr emi ses;  

( 3)  t he f ai l ur e t o i nvest i gat e or  t est  f or  t he heal t h ef f ect s of  

asbest os pr i or  t o di st r i but i on and sal e;  ( 4)  t he f ai l ur e t o 

i nst r uct  i n t he use of  pr ecaut i onar y measur es r el at i ng t o 

asbest os- cont ai ni ng pr oduct s;  and ( 5)  t he manuf act ur e,  suppl y,  

i nst al l at i on,  or  r emoval  of  unsaf e asbest os- cont ai ni ng 
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pr oduct s. 17  The f i r st  f our  al l eged negl i gent  act s ar e di sposed 

of  wi t h di spat ch.   By def i ni t i on,  t he f ai l ur e t o war n,  t he 

f ai l ur e t o i nvest i gat e or  t est ,  and t he f ai l ur e t o i nst r uct  ar e 

omi ssi ons,  not  af f i r mat i ve act s .   As t he cour t  of  appeal s 

r ecogni zed i n Danks,  t he f ai l ur e t o war n i s " at  most  ' passi ve 

mi sconduct , ' "  not  an af f i r mat i ve act  of  negl i gence.   298 

Wi s.  2d 348,  ¶33.   Li kewi se,  FMC' s al l eged f ai l ur e t o 

i nvest i gat e or  t est  f or  t he heal t h ef f ect s of  asbest os i s aki n 

t o Jump Ri ver ' s al l eged f ai l ur e t o di scover  and act  r egar di ng 

t he el ect r i cal  saf et y v i ol at i ons i n Est at e of  Thompson,  see 225 

Wi s.  2d at  601;  such conduct  does not  const i t ut e an af f i r mat i ve 

act  of  negl i gence but  r at her  " ' passi ve i nact i on or  a f ai l ur e t o 

t ake st eps t o pr ot ect '  t he pl ai nt i f f  f r om har m. "   Wagner ,  143 

Wi s.  2d at  390 ( quot i ng W.  Page Keet on et  al . ,  supr a,  § 56,  at  

373) .    

¶30 The f i f t h negl i gent  act  al l eged agai nst  FMC r el at es t o 

FMC suppl y i ng t he asbest os- cont ai ni ng f r i ct i on di sks t o B&M t o 

be machi ned.   Though not  as expl i c i t  as t he pr evi ous f our ,  t hi s 

act  i s  al so gr ounded i n FMC' s al l eged f ai l ur e t o war n.   Cont r ar y  

t o Tat er a' s ar gument  and t he cour t  of  appeal s '  concl usi on 

                                                 
17 St ear ns,  on FMC' s behal f ,  suppl i ed t he asbest os-

cont ai ni ng f r i ct i on di sks t o B&M.   I t  i s  undi sput ed t hat  ever y 
asbest os- cont ai ni ng f r i ct i on di sk suppl i ed t o B&M f r om St ear ns 
was not  manuf act ur ed by St ear ns.   I nst ead,  St ear ns pur chased t he 
f r i ct i on di sks f r om sever al  di f f er ent  manuf act ur er s.   
Accor di ngl y,  as t o FMC,  we ar e concer ned onl y wi t h t he act  of  
" suppl y[ i ng]  .  .  .  unsaf e asbest os- cont ai ni ng pr oduct s. "  
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ot her wi se,  see Tat er a,  319 Wi s.  2d 688,  ¶51, 18 t he act  of  

suppl y i ng t he asbest os- cont ai ni ng f r i ct i on di sks t o B&M does not  

i t sel f  const i t ut e an af f i r mat i ve act  of  negl i gence.   The act  of  

suppl y i ng t he asbest os- cont ai ni ng f r i ct i on di sks i s no doubt  

" af f i r mat i ve, "  but  t he mer e f act  t hat  FMC suppl i ed t he di sks t o 

B&M i s not  enough t o i mpose l i abi l i t y  on FMC f or  commi t t i ng an 

af f i r mat i ve act  of  negl i gence.   That  i s,  suppl y i ng a danger ous 

chat t el  does not  al one gi ve r i se t o negl i gence.   The cr ux of  

Tat er a' s c l ai m i s t he al l eged f ai l ur e t o war n of  t he 

danger ousness of  t he chat t el  suppl i ed.   See Rest at ement  ( Second)  

of  Tor t s § 388.   As pr evi ousl y di scussed,  t he f ai l ur e t o war n i s  

not  an af f i r mat i ve act .   Danks,  298 Wi s.  2d 348,  ¶33.  

¶31 Tat er a at t empt s t o cr eat e an except i on t o t he gener al  

r ul e pr ot ect i ng pr i nci pal  empl oyer s f r om l i abi l i t y  by i mposi ng 

t r adi t i onal  negl i gence l i abi l i t y  under  § 388 ont o a pr i nci pal  

empl oyer  t hat  suppl i es a chat t el  t o an i ndependent  cont r act or  t o 

be machi ned.   However ,  per mi t t i ng such l i abi l i t y t o at t ach woul d 

compl et el y under mi ne our  t hr ee decades of  pr ecedent  t hat  

r equi r es an af f i r mat i ve act  of  negl i gence.   Li abi l i t y  f or  

suppl y i ng a danger ous chat t el  i s  necessar i l y  pr emi sed i n f ai l i ng 

t o war n of  t he chat t el ' s  danger ousness,  an omi ssi on.   See 

                                                 
18 The cour t  of  appeal s concl uded t hat  i n t hi s  case,  " t he 

negl i gent  act  was an af f i r mat i ve act .   The act  was suppl y i ng t he 
asbest os- cont ai ni ng br ake l i ni ngs t o B&M' s empl oyees f or  
gr i ndi ng.   I t  was FMC' s af f i r mat i ve act  of  pr ovi di ng t he 
mat er i al s t o B&M,  and i nt endi ng t hat  t he empl oyees woul d gr i nd 
t hem down t o t he cor r ect  shapes and si zes. "   Tat er a,  319 
Wi s.  2d 688,  ¶51.  
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Rest at ement  ( Second)  of  Tor t s § 388( c) ;  see al so St r asser ,  236 

Wi s.  2d 435,  ¶58;  Wi s JI ——Ci vi l  3242.   The af f i r mat i ve act  

except i on woul d be evi scer at ed i f  a pr i nci pal  empl oyer ' s  

l i abi l i t y  i s  met  t hr ough an omi ssi on.   We decl i ne t o so hol d and 

t her eby over t ur n over  t hr ee decades of  pr ecedent .   Because FMC' s 

al l eged negl i gent  conduct  di d not  const i t ut e an af f i r mat i ve act  

of  negl i gence,  t he f i r st  except i on t o Wagner ' s gener al  r ul e of  

non- l i abi l i t y  i s  her e i nappl i cabl e.  

B.  Ext r ahazar dous Act i v i t y 

¶32 A second except i on r ender s an ot her wi se pr ot ect ed 

pr i nci pal  empl oyer  l i abl e f or  i nj ur i es sust ai ned by an 

i ndependent  cont r act or ' s empl oyee.   A pr i nci pal  empl oyer  may be 

l i abl e f or  i nj ur i es sust ai ned by an i ndependent  cont r act or ' s 

empl oyee whi l e he or  she i s engaged i n an ext r ahazar dous 

act i v i t y.   Wagner ,  143 Wi s.  2d at  401;  see al so Est at e of  

Thompson,  225 Wi s.  2d at  595- 96.   An ext r ahazar dous act i v i t y19 i s  

" one i n whi ch t he r i sk of  har m r emai ns unr easonabl y hi gh no 

mat t er  how car ef ul l y i t  i s  under t aken. "   Wagner ,  143 Wi s.  2d at  

392.   An act i v i t y t hat  i s  ext r ahazar dous i s cont r ast ed wi t h one 

t hat  i s " i nher ent l y danger ous because of  t he absence of  speci al  

pr ecaut i ons. "   I d.  at  393.   An empl oyee engaged i n an i nher ent l y  

danger ous act i v i t y can t ake st eps t o mi ni mi ze t he r i sk of  

i nj ur y.   I d.  at  392.   I n Wagner ,  t hi s cour t  expr essl y decl i ned 

                                                 
19 I n our  case l aw,  t he t er m " ext r ahazar dous"  i s used 

synonymousl y wi t h t he t er m " abnor mal l y danger ous. "   See Wagner ,  
143 Wi s.  2d at  392;  Danks v.  St ock Bl dg.  Suppl y,  I nc. ,  2007 WI  
App 8,  ¶23 n. 4,  298 Wi s.  2d 348,  727 N. W. 2d 846;  Est at e of  
Thompson,  225 Wi s.  2d at  595 n. 5.  
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t o r ecogni ze a cause of  act i on by an i ndependent  cont r act or ' s 

empl oyee agai nst  a pr i nci pal  empl oyer  f or  i nj ur i es sust ai ned 

whi l e engaged i n t he l at t er  t ype of  act i v i t y.   I d.  at  393,  400-

01.  

¶33 The di st i nct i on bet ween an ext r ahazar dous act i v i t y and 

an i nher ent l y danger ous act i v i t y i s not  al ways obvi ous,  and 

accor di ngl y,  some exampl es ar e i nst r uct i ve.   I n Est at e of  

Thompson,  t he cour t  of  appeal s hel d t hat  wor ki ng wi t h hi gh 

vol t age el ect r i c i t y i s i nher ent l y danger ous,  not  ext r ahazar dous.   

225 Wi s.  2d at  596.   The cour t  concl uded t hat  when Thompson was 

el ect r ocut ed,  he was not  engaged i n an act i v i t y i n whi ch t he 

r i sk of  har m r emai ned unr easonabl y hi gh no mat t er  how car ef ul l y  

i t  was under t aken.   I d.   I nst ead,  st eps coul d have been t aken t o 

mi ni mi ze t he r i sk of  Thompson' s i nj ur y,  i ncl udi ng wear i ng r ubber  

gl oves,  usi ng mechani cal  equi pment  t o r emove t he ut i l i t y  pol e,  

or  cover i ng t he pol e.   I d.   As t he cour t  of  appeal s r ecogni zed,  

i n or der  f or  an act i v i t y t o be t aken out  of  t he r eal m of  

ext r ahazar dous,  " t he r i sk of  i nj ur y need not  be el i mi nat ed,  j ust  

mi ni mi zed. "   I d.  

¶34 The Sevent h Ci r cui t  Cour t  of  Appeal s deci s i on i n 

Ander son i s especi al l y on poi nt .   I n t hat  case,  t he cour t  hel d 

t hat  sandbl ast i ng oi l  st or age t anks coul d not  be consi der ed 

abnor mal l y danger ous20 because t he r ecor d demonst r at ed t hat  an 

                                                 
20 Si mi l ar  t o t he def i ni t i on appl i ed by Wi sconsi n cour t s,  

" abnor mal l y danger ous"  act i v i t y  was def i ned by t he Ander son 
cour t  as one whi ch " mi ght  ver y  wel l  r esul t  i n i nj ur y even i f  
conduct ed wi t h al l  due ski l l  and caut i on. "   Ander son v.  Mar at hon 
Pet r ol eum Co. ,  801 F. 2d 936,  939 ( 7t h Ci r .  1986) .  
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empl oyee engaged i n sandbl ast i ng coul d t ake pr ecaut i ons t o 

mi ni mi ze t he r i sk of  i nj ur y.   801 F. 2d at  940.   Ander son,  a 

sandbl ast er  empl oyed by Tr i - Kot e,  I nc.  ( Tr i - Kot e)  f r om 1970 

unt i l  1983,  di ed f r om si l i cosi s,  a ser i ous l ung di sease caused 

by br eat hi ng i n s i l i con dust  over  a l ong per i od of  t i me.   I d.  at  

938.   Thr oughout  hi s empl oyment ,  Ander son wor ked mai nl y on Tr i -

Kot e' s cont r act  wi t h Mar at hon Pet r ol eum Company ( Mar at hon)  t o 

c l ean t he i nsi de of  Mar at hon' s oi l  st or age t anks by 

sandbl ast i ng.   I d.   Ander son' s  wi dow sought  t o hol d Mar at hon 

l i abl e f or  her  husband' s deat h,  al l egi ng t hat  hi s s i l i cosi s was 

caused by sandbl ast i ng i n t he conf i ned st or age t anks and t her eby 

br eat hi ng i n c l ouds of  s i l i con dust .   I d.   Evi dence was 

i nt r oduced t hat  up unt i l  1980,  t he onl y f or m of  mask t hat  

Ander son wor e t o pr ot ect  hi msel f  f r om si l i con dust  was a " deser t  

hood, "  consi st i ng of  wi r e mesh i n f r ont  of  hi s  nose and mout h.   

I d.  

¶35 The Sevent h Ci r cui t  decl i ned t o except  Ander son' s t or t  

c l ai m f r om t he gener al  r ul e t hat  an i ndependent  cont r act or ' s 

empl oyee has no common l aw t or t  r i ght  agai nst  t he pr i nci pal  

empl oyer .   I d.  at  940.   Accor di ng t o t he r ecor d,  sandbl ast i ng 

coul d not  be cl assi f i ed as abnor mal l y danger ous because 

sandbl ast er s coul d t ake st eps t o r educe t he r i sk of  ser i ous 

i nj ur y.   I d.   Speci f i cal l y,  " i f  t he sandbl ast er  i s equi pped not  

wi t h t he r i di cul ous ' deser t  hood'  but  wi t h a pr oper  f ace mask t o 

whi ch a f r esh- ai r  hose i s at t ached,  so t hat  t he wor ker  i s 

br eat hi ng f r esh ai r  r at her  t han ai r  f i l l ed wi t h s i l i con dust ,  

t he wor ker  i s i n no danger . "   I d.  
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¶36 I n t hi s case,  we concl ude as a mat t er  of  l aw t hat  

machi ni ng an asbest os- cont ai ni ng f r i ct i on di sk i s not  an 

ext r ahazar dous act i v i t y because st eps may be t aken t o mi ni mi ze 

t he r i sk of  i nj ur y. 21  Ther ef or e,  whi l e i nher ent l y  danger ous,  t he 

act i v i t y of  machi ni ng an asbest os- cont ai ni ng f r i ct i on di sk does 

not  cr eat e an except i on t o FMC' s pr ot ect i on f r om t or t  l i abi l i t y .   

Si mi l ar  t o wor ki ng wi t h hi gh vol t age el ect r i c i t y,  Est at e of  

Thompson,  225 Wi s.  2d at  596,  and sandbl ast i ng i n a conf i ned 

space,  Ander son,  801 F. 2d at  940,  t he act i v i t y of  machi ni ng an 

asbest os- cont ai ni ng di sk i s not  ext r ahazar dous because t he r i sk  

of  i nj ur y can be mi ni mi zed by wear i ng pr ot ect i ve equi pment  and 

t aki ng pr oper  pr ecaut i ons.   See 29 C. F. R.  § 1926. 1101( g)  ( 2009) ;  

Uni t ed St at es Depar t ment  of  Labor :  Occupat i onal  Saf et y & Heal t h 

Admi ni st r at i on ( OSHA) ,  Asbest os Cont r ol ,  

ht t p: / / www. osha. gov/ SLTC/ asbest os/ cont r ol . ht ml  ( l ast  v i s i t ed 

Jul y 9,  2010)  ( pr ovi di ng t hat  exposur e t o asbest os i n f r i c t i on 

pr oduct s can be pr event ed by engi neer i ng cont r ol s,  

admi ni st r at i ve act i ons,  and wear i ng per sonal  pr ot ect i ve 

equi pment ) .   I n par t i cul ar ,  t he Nat i onal  I nst i t ut e of  

                                                 
21 I t  i s  i mpor t ant  t o not e t hat  t he pr oper  i nqui r y i s not  

whet her  Wal t er  was wor ki ng wi t h or  exposed t o an ext r ahazar dous 
mat er i al .   See Tat er a,  319 Wi s.  2d 688,  ¶¶52,  53 ( c i t i ng Wausau 
Ti l e,  I nc.  v.  Cnt y.  Concr et e Cor p. ,  226 Wi s.  2d 235,  261,  593 
N. W. 2d 445 ( 1999) ) .   I nst ead,  our  f ocus i s  whet her ,  when 
per f or mi ng t he cont r act ed wor k,  t he i nj ur ed empl oyee was engaged 
i n an ext r ahazar dous act i v i t y.   See Wagner ,  143 Wi s.  2d at  402.   
I n t hi s case,  i n per f or mi ng B&M' s cont r act ed wor k f or  FMC,  
Wal t er  was engaged i n t he act i v i t y of  machi ni ng asbest os-
cont ai ni ng f r i ct i on di sks.   We must  t her ef or e det er mi ne whet her  
t hat  act i v i t y i s ext r ahazar dous.  
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Occupat i onal  Saf et y and Heal t h ( NI OSH)  has appr oved r espi r at or s  

f or  pr ot ect i ng empl oyees f r om br eat hi ng ai r  cont ami nat ed wi t h 

asbest os dust .   See 29 C. F. R.  § 1910. 134;  Nat i onal  Cancer  

I nst i t ut e,  Asbest os Exposur e and Cancer  Ri sk 4 ( 2009) ,  

ht t p: / / www. cancer . gov/ i mages/ document s/ 5ac7d2f c- 27df - 4ecc- 839f -

dc5bc1909e01/ FS3_21. pdf  ( st at i ng t hat  const r uct i on and 

i ndust r i al  wor ker s can pr ot ect  t hemsel ves f r om asbest os exposur e 

by wear i ng NI OSH- appr oved r espi r at or s) .   Accor di ngl y,  i f  whi l e 

machi ni ng t he asbest os- cont ai ni ng f r i ct i on di sks,  Wal t er  had 

been equi pped wi t h a pr oper  r espi r at or  as opposed t o a s i mpl e 

sur gi cal  mask,  hi s r i sk of  i nhal i ng asbest os dust  and devel opi ng 

mesot hel i oma woul d have been mi ni mi zed.   The act i v i t y of  

machi ni ng an asbest os- cont ai ni ng f r i ct i on di sk i s t her ef or e not  

" one i n whi ch t he r i sk of  har m r emai ns unr easonabl y hi gh no 

mat t er  how car ef ul l y i t  i s  under t aken"  and cannot  be cl assi f i ed 

as ext r ahazar dous.   See Wagner ,  143 Wi s.  2d at  392.    

¶37 I n summar y,  we concl ude t hat  FMC' s al l eged negl i gent  

conduct  di d not  const i t ut e an af f i r mat i ve act  of  negl i gence,  and 

machi ni ng an asbest os- cont ai ni ng f r i ct i on di sk i s not  an 

ext r ahazar dous act i v i t y.   Ther ef or e,  Tat er a' s negl i gence cl ai m 

agai nst  FMC i s not  except ed f r om t he gener al  r ul e ar t i cul at ed i n 

Wagner .   FMC,  as a pr i nci pal  empl oyer ,  i s  not  l i abl e i n t or t  f or  

i nj ur i es sust ai ned by Wal t er ,  t he i ndependent  cont r act or ' s 

empl oyee,  whi l e he was per f or mi ng t he cont r act ed wor k of  

machi ni ng asbest os- cont ai ni ng f r i ct i on di sks.   Because we hol d 

as a mat t er  of  l aw t hat  FMC i s not  l i abl e i n t or t  t o Tat er a,  
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Tat er a' s negl i gence cl ai m under  Rest at ement  ( Second)  of  Tor t s 

§ 388 i s necessar i l y  bar r ed.  

I V.  CONCLUSI ON 

¶38 We concl ude t hat  Tat er a' s negl i gence cl ai m agai nst  FMC 

f al l s wi t hi n t he gener al  r ul e t hat  a pr i nci pal  empl oyer  i s not  

l i abl e i n t or t  f or  i nj ur i es sust ai ned by an i ndependent  

cont r act or ' s empl oyee whi l e he or  she i s per f or mi ng t he 

cont r act ed wor k.   I n t hi s  case,  nei t her  of  t he t wo except i ons t o 

t hat  gener al  r ul e appl i es.   Fi r st ,  even accept i ng Tat er a' s 

al l egat i ons as t r ue,  we concl ude t hat  FMC' s conduct  di d not  

const i t ut e an af f i r mat i ve act  of  negl i gence.   Rat her ,  Tat er a' s  

al l egat i ons of  negl i gence ar e gr ounded i n FMC' s al l eged 

omi ssi ons.   By def i ni t i on,  t he negl i gent  f ai l ur e t o war n,  

f ai l ur e t o i nvest i gat e or  t est ,  and f ai l ur e t o i nst r uct  ar e 

omi ssi ons,  not  af f i r mat i ve act s of  negl i gence.   Mor eover ,  t he 

act  of  suppl y i ng asbest os- cont ai ni ng f r i ct i on di sks does not  

i t sel f  const i t ut e an af f i r mat i ve act  of  negl i gence because 

l i abi l i t y  f or  such an act  i s  necessar i l y  pr emi sed i n f ai l i ng t o 

war n,  an omi ssi on.   Second,  we concl ude t hat  machi ni ng an 

asbest os- cont ai ni ng f r i ct i on di sk does not  qual i f y as an 

ext r ahazar dous act i v i t y because st eps may be t aken t o mi ni mi ze 

t he r i sk of  i nj ur y.   Because we hol d as a mat t er  of  l aw t hat  FMC 

i s not  l i abl e i n t or t  t o Tat er a,  Tat er a' s negl i gence cl ai m under  

Rest at ement  ( Second)  of  Tor t s § 388 i s necessar i l y  bar r ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶39 N.  PATRI CK CROOKS,  J.    (dissenting).  Thi s case 

cl ear l y demands t he opposi t e r esul t  f r om t hat  r eached by t he 

maj or i t y.   The pl ai nt i f f s,  Vi cki  Tat er a and t he Est at e of  Wal t er  

Tat er a ( col l ect i vel y,  Tat er a) ,  at  a mi ni mum,  est abl i shed t hei r  

r i ght  t o a t r i al  on t hei r  c l ai m f or  negl i gence based on an 

af f i r mat i ve act  of  t he def endant ,  FMC,  i n whi ch i t  suppl i ed 

Wal t er  Tat er a' s empl oyer  wi t h asbest os- cont ai ni ng f r i ct i on di sks 

f or  gr i ndi ng wi t hout  war ni ng t he empl oyer  of  t he di sks'  

danger ous cont ent .   Accor di ngl y,  gr ant i ng summar y j udgment  f or  

t he def endant ,  FMC,  i s c l ear l y i nappr opr i at e.   The maj or i t y ' s 

deci s i on t o deny Tat er a a t r i al  under  t he c i r cumst ances 

pr esent ed her e i s not  def ensi bl e.   

¶40 Summar y j udgment  i s a dr ast i c r emedy,  pr i mar i l y 

because i t  deni es t he nonmovi ng par t y a t r i al .   Accor di ngl y,  i t  

i s  t he c i r cui t  cour t ' s  and r evi ewi ng cour t s '  dut y t o consi der  

t hese mot i ons car ef ul l y and pr udent l y.   I n t hi s case,  t he 

c i r cui t  cour t  di d not  f ul f i l l  i t s  dut i es i n t hat  r egar d,  and t he 

maj or i t y,  by af f i r mi ng t hat  cour t ' s  concl usi on,  f ai l s  t o f ul f i l l  

i t s  dut i es as wel l .  

¶41 Rat her ,  l i ke t he cour t  of  appeal s,  I  woul d concl ude 

t hat  summar y j udgment  her e i s i nappr opr i at e f or  t he f ol l owi ng 

t wo r easons.   Fi r st ,  t her e ar e genui ne i ssues of  mat er i al  f act  

i n t hi s case as t o whet her  Tat er a' s pr oof s suppor t  t he el ement s 

of  Rest at ement  ( Second)  Tor t s § 388 ( 1965)  ( her ei naf t er  

descr i bed as " § 388"  or  " sect i on 388" ) .   Second,  I  am sat i sf i ed 

t hat  t o t he ext ent  t hat  i t  i s  pr oper  under  t hese ci r cumst ances 

t o appl y Wagner  v.  Cont i nent al  Cas.  Co. ,  143 Wi s.  2d 379,  388,  
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421 N. W. 2d 835 ( 1988)  ( hol di ng t hat  gener al l y,  cont r act or s ar e 

not  l i abl e i n t or t  f or  t he i nj ur i es t o empl oyees of  a 

subcont r act or ) ,  i t  does not  bar  Tat er a' s c l ai m because t he 

af f i r mat i ve act  except i on t o i t s  r ul e appl i es.   Accor di ngl y,  i t  

seems qui t e i nappr opr i at e t o gr ant  summar y j udgment  f or  FMC i n 

t hi s s i t uat i on,  and Tat er a shoul d have an oppor t uni t y t o move 

f or war d t o a t r i al .   Hence,  I  di ssent .  

¶42 To demonst r at e how f ar  af i el d t he c i r cui t  cour t ' s  

deci s i on——and t he maj or i t y ' s af f i r mat i on of  i t ——st r ay f r om t he 

pr i nci pl es under l y i ng summar y j udgment ,  i t  i s  i mpor t ant  t o 

di scuss t he met hodol ogy f or  assessi ng mot i ons f or  summar y 

j udgment  at  t he c i r cui t  cour t  and appel l at e cour t  l evel s.   A 

cour t  shoul d gr ant  summar y j udgment  " i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2)  ( emphasi s added) .   As we have obser ved,  summar y 

j udgment  i s a " dr ast i c r emedy"  t hat  deni es t he nonmovi ng par t y a 

t r i al .   Lecus v .  Am.  Mut .  I ns.  Co. ,  81 Wi s.  2d 183,  189,  260 

N. W. 2d 241 ( 1977) .   Revi ewi ng a mot i on f or  summar y j udgment  

shoul d " not  .  .  .  be a t r i al  on af f i davi t s and deposi t i ons. "   

I d.   The movi ng par t y must  " l eave no r oom f or  cont r over sy. "   

Schl umpf  v.  Yel l i ck,  94 Wi s.  2d 504,  512,  288 N. W. 2d 834 ( 1980) .  

¶43 We expl ai ned t he met hodol ogy f or  a c i r cui t  cour t  t o 

use when r evi ewi ng a mot i on f or  summar y j udgment  i n Gr ams v.  

Boss,  97 Wi s.  2d 332,  294 N. W. 2d 473 ( 1980) .   Fi r st ,  t he c i r cui t  
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cour t  " exami nes t he movi ng par t y ' s .  .  .  af f i davi t s or  ot her  

pr oof  t o det er mi ne whet her  t he movi ng par t y has made a pr i ma 

f aci e case f or  summar y j udgment  under  [ Wi s.  St at .  § ] 802. 08( 2) . "   

I d.  at  338.   To successf ul l y make a pr i ma f aci e case f or  summar y 

j udgment ,  " a movi ng def endant  must  show a def ense [ t hat ]  woul d 

def eat  t he pl ai nt i f f . "   I d.  

I f  t he movi ng par t y has made a pr i ma f aci e case f or  
summar y j udgment ,  t he cour t  must  exami ne t he 
af f i davi t s and ot her  pr oof  of  t he opposi ng 
par t y .  .  .  t o det er mi ne whet her  t her e exi st  di sput ed 
mat er i al  f act s,  or  undi sput ed mat er i al  f act s f r om 
whi ch r easonabl e al t er nat i ve i nf er ences may be dr awn,  
suf f i c i ent  t o ent i t l e t he opposi ng par t y t o a t r i al .    

I d.  

¶44 Our  met hodol ogy i n r evi ewi ng a mot i on f or  summar y 

j udgment  i s i dent i cal  t o t hat  of  t he c i r cui t  cour t ,  and our  

r evi ew of  t he deci s i on of  t he cour t  of  appeal s i s t o r evi ew t he 

ci r cui t  cour t ' s  deci s i on t o gr ant  summar y j udgment .   See Gr een 

Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  314- 15,  401 N. W. 2d 816 

( 1987) .   Accor di ngl y,  i t  i s  i mpor t ant  t o chr oni cl e what  happened 

at  t he c i r cui t  cour t  hear i ng on t he mot i on f or  summar y j udgment  

as i t  r el at es t o Tat er a' s negl i gence cl ai m.  

¶45 As t he maj or i t y  obser ved,  Vi cki  Tat er a f i l ed a c l ai m 

f or  negl i gence agai nst  FMC1 i n 2004 on behal f  of  her sel f  and her  

deceased husband,  Wal t er  Tat er a ( Wal t er ) ,  who di ed i n 2004 

shor t l y af t er  bei ng di agnosed wi t h mal i gnant  mesot hel i oma.   

Wal t er  was a f ul l - t i me empl oyee wi t h B&M Machi ne Pr oduct s ( B&M)  

f r om 1968 t o 1993.   One of  Wal t er ' s dut i es dur i ng hi s empl oyment  

                                                 
1 Tat er a made ot her  c l ai ms agai nst  FMC;  however ,  onl y t he 

negl i gence cl ai m i s per t i nent  t o our  r evi ew.  
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at  B&M was t o gr i nd and cut  f r i c t i on di sks used i n i ndust r i al  

el ect r i c br ake syst ems.   The di sks,  whi ch wer e made by sever al  

manuf act ur er s and sol d t o FMC,  wer e suppl i ed by FMC t o B&M t o 

shape t hem t o FMC' s desi r ed speci f i cat i ons and t hen r et ur n t he 

f i ni shed di sks t o FMC t o i nst al l  i n br ake syst ems.   That  pr ocess  

of  machi ni ng t he di sks caused a s i gni f i cant  amount  of  dust  t o 

accumul at e i n t he B&M shop.   At  l east  unt i l  1986,  t he di sks FMC 

suppl i ed t o B&M cont ai ned asbest os.    

¶46 FMC moved f or  summar y j udgment  on t he basi s t hat  t he 

r ul e i n Wagner ,  pr ot ect i ng a pr i nci pal  empl oyer  f r om l i abi l i t y  

f or  t or t s commi t t ed agai nst  empl oyees of  i t s  i ndependent  

cont r act or s,  pr event ed Tat er a' s sui t  f r om movi ng f or war d. 2  I t  

asser t ed t hat  nei t her  of  t he except i ons t o t he Wagner  r ul e 

appl i ed,  i . e. ,  t hat  FMC had not  commi t t ed an af f i r mat i ve act  of  

negl i gence and t hat  machi ni ng f r i ct i on di sks cont ai ni ng asbest os 

was not  ext r ahazar dous.   I n r esponse,  Tat er a asser t ed t hat  t he 

c i r cumst ances her e gave r i se t o a c l ai m under  Rest at ement  

( Second)  of  Tor t s § 388,  whi ch pr ovi des t hat  " one who suppl i es 

                                                 
2 As t he maj or i t y not ed,  FMC f i r st  moved f or  summar y 

j udgment  i n May 2006,  and t he Mi l waukee Count y Ci r cui t  Cour t ,  
Judge Cl ar e L.  Fi or enza,  pr esi di ng,  deni ed t he mot i on i n 
Sept ember  2006.   However ,  due t o j udi c i al  r ot at i on,  Judge 
Ti mot hy G.  Dugan r epl aced Judge Fi or enza as t he pr esi di ng j udge 
i n t hi s case i n August  2007.   FMC r enewed i t s mot i on f or  summar y 
j udgment ,  and Tat er a obj ect ed,  but  Judge Dugan agr eed t o hear  
t he mot i on.  

I t  i s  Judge Dugan' s November  2007 gr ant  of  summar y j udgment  
f or  FMC t hat  i s t he f ocus of  our  r evi ew.   However ,  I  bel i eve 
t hat  i t  i s  s i gni f i cant  t hat  Judge Fi or enza deni ed FMC' s f i r st  
mot i on f or  summar y j udgment ,  whi ch appear ed t o be r oughl y 
i dent i cal  t o t he mot i on assessed by Judge Dugan.  
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di r ect l y or  t hr ough a t hi r d per son a chat t el  f or  anot her  t o use"  

i s l i abl e i n t or t  i f  i t  can be shown t hat  t he suppl i er  knew or  

had r eason t o know t hat  t he pr oduct  i s danger ous,  t he suppl i er  

had no r eason t o bel i eve t hose usi ng t he pr oduct  woul d r ecogni ze 

i t s danger ousness,  and t he suppl i er  f ai l s  t o war n t hose user s of  

t he danger ous condi t i on.   Tat er a ar gued t hat  because § 388 

pr ovi ded t hem a met hod of  r ecover y i n t or t ,  t hey est abl i shed 

t hat  FMC commi t t ed an af f i r mat i ve act  and Wagner  was 

i nappl i cabl e.   However ,  Tat er a al so ar gued t hat ,  i n t he 

al t er nat i ve,  t o t he ext ent  t hat  Wagner  di d appl y ,  i t  di d not  bar  

t he c l ai m because t he ext r ahazar dous act i v i t y except i on t o t he 

Wagner  r ul e appl i ed.  

¶47 To accompany t hei r  r esponse t o FMC' s mot i on f or  

summar y j udgment ,  Tat er a pr ovi ded appr opr i at e evi dence t o 

suppor t  t hei r  cl ai m.   Fi r st ,  Tat er a i ncl uded excer pt s of  a 

deposi t i on of  Raymond Mazur ek ( Mazur ek) ,  an FMC  empl oyee,  t hat  

i ndi cat ed t hat  ( 1)  FMC pur chased asbest os- cont ai ni ng f r i ct i on 

di sks i n t he 1970s and 1980s;  ( 2)  t hat  FMC knew t hat  some of  t he 

mat er i al s on t hose di sks cont ai ned asbest os;  ( 3)  i n 1974 and 

1975,  FMC t est ed some of  t hose mat er i al s f or  asbest os cont ent  

and t hat  t hat  t est i ng pr oduced document s t hat  Mazur ek had 

obser ved;  ( 4)  FMC l i kel y st ar t ed suppl y i ng mat er i al  saf et y dat a 

sheet s,  whi ch woul d have cont ai ned i nf or mat i on r egar di ng 

mat er i al s t hat  wer e i n t he di sks,  when OSHA r equi r ed t hem t o do 

so,  whi ch was i n t he l at e 1970s or  ear l y 1980s;  ( 5)  FMC suppl i ed 

t hose dat a sheet s t o cust omer s upon r equest ,  but  Mazur ek was 

unawar e of  whet her  FMC pr ovi ded t hose dat a sheet s t o machi ne 
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shops or  speci f i cal l y,  B&M;  and ( 6)  FMC never  put  war ni ngs i n or  

on t he boxes cont ai ni ng on i t s asbest os- cont ai ni ng pr oduct s.  

¶48 Tat er a al so pr ovi ded an af f i davi t  f r om Ri char d 

Hat f i el d ( Hat f i el d) ,  a sci ent i st  who was knowl edgeabl e about  

asbest os- cont ai ni ng br ake and c l ut ch mat er i al s,  and who had 

conduct ed st udi es measur i ng " how much asbest os i s r el eased f r om 

t he abr asi on of  br akes,  c l ut ches[ , ]  and f r i ct i on wear  dust . "     

Hi s st udi es i ndi cat ed t hat  asbest os- cont ai ni ng f r i ct i on 

mat er i al s can r el ease asbest os f i ber s f r om mi ni mal  abr asi on t o 

t he mat er i al ' s  sur f ace.   Hi s st udi es i ndi cat ed t hat ,  i n f act ,  

asbest os dust  i s pr esent  i n boxes cont ai ni ng unused br akes or  

c l ut ches.   Accor di ngl y,  he expl ai ned t hat  i t  i s  unnecessar y " f or  

asbest os- cont ai ni ng f r i ct i on mat er i al s t o under go subst ant i al  

changes bef or e t hese mat er i al s wi l l  r el ease asbest os f i ber s. "  

¶49 Fi nal l y,  Tat er a al so pr oduced an af f i davi t  f r om Dr .  

Henr y Ander son,  a physi c i an who speci al i zed i n occupat i onal  and 

envi r onment al  medi ci ne,  as wel l  as di seases caused by asbest os 

exposur e.   Dr .  Ander son st at ed t hat ,  i n hi s opi ni on " t he vast  

maj or i t y of  mal i gnant  mesot hel i oma cases ar e caused by asbest os 

exposur e. "   He f ur t her  i ndi cat ed t hat  " al l "  exposur es t o 

asbest os occur r i ng mor e t han t en year s bef or e t he di agnosi s of  

mal i gnant  mesot hel i oma cont r i but e t o t he di sease;  t hat  mal i gnant  

mesot hel i oma,  i n gener al ,  " has a l at ency per i od of  [ 20]  t o [ 40]  

year s af t er  exposur e t o asbest os" ;  and t hat  t her e i s no known 

l evel  of  " saf e"  exposur e t o asbest os,  bel ow whi ch t her e woul d be 

no r i sk of  devel opi ng mal i gnant  mesot hel i oma.   
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¶50 Af t er  a hear i ng,  t he c i r cui t  cour t  gr ant ed summar y 

j udgment  t o FMC and di smi ssed Tat er a' s negl i gence cl ai m,  hol di ng 

t hat  § 388 di d not  appl y t o FMC because t hat  sect i on appl i ed 

onl y t o manuf act ur er s,  and FMC di d not  manuf act ur e t he di sks.   

The ci r cui t  cour t  f ur t her  concl uded t hat  because Tat er a was t he 

empl oyee of  an i ndependent  cont r act or ,  t he gener al  r ul e i n 

Wagner  bar r i ng c l ai ms agai nst  a cont r act or  by an i nj ur ed 

empl oyee of  a subcont r act or  appl i ed,  and nei t her  of  t he t wo 

except i ons t o t hat  r ul e appl i ed.   Because of  t hat ,  t he c i r cui t  

cour t  r easoned,  FMC was not  l i abl e.   I t  gr ant ed FMC' s mot i on f or  

summar y j udgment  and di smi ssed Tat er a' s negl i gence cl ai m.   

¶51 The cour t  of  appeal s r ever sed,  hol di ng t hat  ( 1)  § 388 

appl i es t o suppl i er s such as FMC;  ( 2)  Wagner  di d not  bar  

Tat er a' s c l ai m because bot h t he af f i r mat i ve act  and 

ext r ahazar dous act i v i t y except i ons appl i ed;  and ( 3)  Tat er a had 

of f er ed suf f i c i ent  pr oof s t hat  t her e wer e genui ne i ssues of  

mat er i al  f act  as t o whet her  t he c l ai m sat i sf i ed t he el ement s of  

§ 388.  

¶52 To r ei t er at e,  t hi s cour t ' s  t ask,  i n r evi ewi ng t he 

deci s i on of  t he cour t  of  appeal s,  i s  t o r evi ew t he ci r cui t  

cour t ' s  deci s i on t o gr ant  summar y j udgment  t o FMC.   Consi st ent  

wi t h our  summar y- j udgment  met hodol ogy,  t hen,  t hi s cour t  i s  t o 

l ook t o Tat er a' s pr oof s,  as t he nonmovi ng par t y,  i n t he l i ght  

most  f avor abl e t o i t .   Based on t hat  exami nat i on,  we wi l l  not  

r ever se t he ci r cui t  cour t ' s  gr ant  of  summar y j udgment  unl ess t he 

r ecor d r eveal s t hat  t her e ar e genui ne i ssues of  mat er i al  f act  

and t hat  t he movi ng par t y——i n t hi s case,  FMC——i s not  ent i t l ed t o 
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j udgment  as a mat t er  of  l aw.   See St r asser  v.  Tr anst ech Mobi l e 

Fl eet  Ser v. ,  I nc. ,  2000 WI  87,  ¶28,  236 Wi s.  2d 435,  613 

N. W. 2d 142.    

¶53 To begi n,  t her e appear  t o be open quest i ons pr esent ed 

by t he par t i es t hat  t he maj or i t y does not  acknowl edge.   Namel y,  

f or  an empl oyee i n Wal t er  Tat er a' s s i t uat i on,  must  t he r ul e i n 

Wagner  l i mi t i ng t he l i abi l i t y  of  a pr i nci pal  f or  t or t s i nvol v i ng 

t he empl oyee of  an i ndependent  cont r act or  appl y?3  Or  i s t he 

pr oper  t heor y of  l i abi l i t y  t he r ul e under  § 388 i mposi ng 

l i abi l i t y  on a suppl i er  who f ai l s t o war n of  a known,  danger ous 

condi t i on t o unsuspect i ng user s?  Or  do bot h r ul es appl y?  

Mor eover ,  i f  bot h Wagner  and § 388 appl y,  how ( and i n what  

                                                 
3 The cour t  of  appeal s acknowl edged t hat  whet her  Wagner  

shoul d be appl i ed her e i s uncl ear .   See Tat er a v.  FMC Cor p. ,  
2009 WI  App 80,  ¶49,  319 Wi s.  2d 688,  768 N. W. 2d 198 ( st at i ng 
t hat  i t s appl i cat i on of  Wagner  was on t he basi s of  " assumi ng 
( wi t hout  deci di ng) "  t hat  i t  appl i ed) .  

Addi t i onal l y,  I  am unawar e of  any cases f r om t hi s cour t  or  
t he cour t  of  appeal s appl y i ng Wagner  or  t he af f i r mat i ve act  
anal ysi s f or  pur poses of  det er mi ni ng l i abi l i t y  of  a pr i nci pal  i n 
t or t  i n a case i nvol v i ng chat t el .   The f ew publ i shed cases f r om 
Wi sconsi n appel l at e cour t s appl y i ng Wagner  ar e const r uct i on and 
ut i l i t y  cases,  not  cases i nvol v i ng a chat t el .   See,  e. g. ,  Danks 
v.  St ock Bl dg.  Suppl y,  I nc. ,  2007 WI  App 8,  298 Wi s.  2d 348,  727 
N. W. 2d 846 ( i nvol v i ng an i nj ur y t o an empl oyee of  a 
subcont r act or  hi r ed t o l oad a t r uss at  const r uct i on s i t e) ;  
Est at e of  Thompson v.  Jump Ri ver  El ec.  Coop. ,  225 Wi s.  2d 588,  
593 N. W. 2d 901 ( Ct .  App.  1999)  ( i nvol v i ng an i nj ur y t o an 
empl oyee of  a subcont r act or  hi r ed t o r emove ut i l i t y  pol es) .   
Mor eover ,  t he pr e- Wagner  cases f r om our  appel l at e cour t s i n 
whi ch t he cour t s assessed whet her  a pr i nci pal  commi t t ed an 
af f i r mat i ve act  f or  pur poses of  est abl i shi ng l i abi l i t y  al so wer e 
const r uct i on or  ut i l i t y——not  chat t el ——cases.   See,  e. g. ,  Bar r ons 
v.  J. H.  Fi ndor f f  & Sons,  I nc. ,  89 Wi s.  2d 444,  278 N. W. 2d 827 
( 1979)  ( const r uct i on case) ;  Sni der  v.  N.  St at es Power  Co. ,  81 
Wi s.  2d 224,  260 N. W. 2d 260 ( 1977)  ( ut i l i t y  case) .  
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or der )  does a cour t  appl y t hose t wo r ul es,  whi ch ar e based on 

compet i ng pol i c i es r egar di ng l i abi l i t y?  Rat her  t han answer  

t hose di f f i cul t  quest i ons,  t he maj or i t y summar i l y concl udes t hat  

because B&M i s  an i ndependent  cont r act or ,  Wagner  must  appl y.   

Maj or i t y op. ,  ¶21.   I t  t hen hol ds t hat  Tat er a' s  c l ai m does not  

f i t  under  ei t her  of  t he t wo nar r ow except i ons t hat  woul d al l ow 

l i abi l i t y  t o ext end t o FMC.  

¶54 I n my vi ew,  r egar dl ess of  whet her  Wagner  appl i es 

excl usi vel y,  § 388 appl i es excl usi vel y,  or  bot h appl y,  FMC i s 

not  ent i t l ed t o summar y j udgment  i n t hi s case.   Agai n,  t he 

met hodol ogy we have set  f or t h f or  r evi ewi ng a gr ant  of  summar y 

j udgment  r equi r es us t o det er mi ne ( 1)  whet her  Tat er a r ai sed 

genui ne i ssues of  mat er i al  f act  and ( 2)  whet her  FMC i s ent i t l ed 

t o j udgment  as a mat t er  of  l aw.   I  agr ee wi t h t he cour t  of  

appeal s '  concl usi on t hat  § 388 i s appl i cabl e t o t hi s case;  t hat  

Tat er a set  f or t h genui ne i ssues of  mat er i al  f act  and as t o t he 

el ement s of  § 388;  and t hat ,  t o t he ext ent  t hat  Wagner  appl i es,  

i t  does not  bar  Tat er a' s c l ai m.   Accor di ngl y,  FMC i s not  

ent i t l ed t o j udgment  as a mat t er  of  l aw.  

¶55 Fi r st ,  a gr ant  of  summar y j udgment  f or  FMC i s i mpr oper  

because Tat er a has,  at  a mi ni mum,  est abl i shed a pr i ma f aci e case 

under  § 388.   Sect i on 388,  whi ch Wi sconsi n has adopt ed,  see 

St r asser ,  236 Wi s.  2d 435,  ¶58,  pr ovi des:  

§ 388.   Chat t el  Known t o be Danger ous f or  I nt ended Use 

One who suppl i es di r ect l y or  t hr ough a t hi r d 
per son a chat t el  f or  anot her  t o use i s subj ect  t o 
l i abi l i t y  t o t hose whom t he suppl i er  shoul d expect  t o 
use t he chat t el  wi t h t he consent  of  t he ot her  or  t o be 
endanger ed by i t s pr obabl e use,  f or  physi cal  har m 
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caused by t he use of  t he chat t el  i n t he manner  f or  
whi ch and by a per son f or  whose use i t  i s  suppl i ed,  i f  
t he suppl i er  

( a)  knows or  has r eason t o know t hat  t he chat t el  
i s  or  i s  l i kel y t o be danger ous f or  t he use f or  whi ch 
i t  i s  suppl i ed,  and 

( b)  has no r eason t o bel i eve t hat  t hose f or  whose 
use t he chat t el  i s  suppl i ed wi l l  r eal i ze i t s danger ous 
condi t i on,  and 

( c)  f ai l s  t o exer ci se r easonabl e car e t o i nf or m 
t hem of  i t s danger ous condi t i on or  of  t he f act s whi ch 
make i t  l i kel y t o be danger ous.  

¶56 I  agr ee wi t h t he cour t  of  appeal s '  concl usi on t hat  

§ 388 appl i es t o FMC as a suppl i er .   The t ext  of  t he r ul e 

c l ear l y desi gnat es t hat  i t  appl i es t o suppl i er s.   The comment s 

at t ached t o t he sect i on suppor t  t hat  concl usi on.   See 

Rest at ement  ( Second)  of  Tor t s § 388 cmt .  a ( descr i bi ng suppl i er  

as " one who l ends"  a chat t el ) ;  i d. ,  cmt .  c ( " These r ul es,  

t her ef or e,  appl y t o sel l er s,  l essor s,  donor s,  or  l ender s,  

i r r espect i ve of  whet her  t he chat t el  i s  made by t hem or  by a 

t hi r d per son. " ) ;  i d. ,  cmt .  d ( " One suppl y i ng a chat t el  t o be 

used or  deal t  wi t h by ot her s i s  subj ect  t o l i abi l i t y  under  t he 

r ul e st at ed i n t hi s Sect i on .  .  .  . " ) .   Her e,  FMC i s a suppl i er ,  

gi ven t hat  i t  pr ovi ded t he f r i ct i on di sks t o B&M f or  gr i ndi ng.   

Accor di ngl y,  not hi ng cl ear l y pr ecl udes § 388 f r om appl y i ng under  

t hese ci r cumst ances.  

¶57 Looki ng at  Tat er a' s pr oof s i n t he l i ght  most  f avor abl e 

t o Tat er a,  I  al so agr ee wi t h t he cour t  of  appeal s t hat  Tat er a 

est abl i shed a pr i ma f aci e case under  § 388.   I  r each t hat  

concl usi on on t he basi s of  Tat er a' s pr oof s,  i ncl udi ng ( 1)  

Mazur ek' s deposi t i on descr i bi ng FMC' s knowl edge of  t he f r i c t i on 
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di sks'  asbest os cont ent ,  t he ext ent  t o whi ch FMC used mat er i al  

dat a saf et y sheet s,  and t hat  t o Mazur ek' s knowl edge,  FMC never  

pl aced war ni ngs on t he pr oduct s;  ( 2)  Dr .  Hat f i el d' s af f i davi t  as 

t o t he causal  r el at i onshi p bet ween asbest os exposur e and 

di agnosi s of  mal i gnant  mesot hel i oma;  and ( 3)  Hat f i el d' s st udi es 

i ndi cat i ng t hat  asbest os- cont ai ni ng pr oduct s such as f r i c t i on 

di sks wi l l  r el ease asbest os f i ber s absent  any " subst ant i al  

changes"  t o t he mat er i al .  

¶58 I n i t s br i ef s t o t hi s cour t ,  FMC does not  put  f or t h 

ar gument s as t o whet her  i t  bel i eves t hat  Tat er a f ai l ed t o st at e 

f act s suppor t i ng t he el ement s of  § 388.   Rat her ,  i t  endor ses t he 

ci r cui t  cour t ' s  concl usi on t hat  § 388 i s i nappl i cabl e and 

ar gues,  al t er nat i vel y,  t hat  even i f  Tat er a had asser t ed a c l ai m 

of  l i abi l i t y  agai nst  FMC pur suant  t o § 388,  t hat  c l ai m i s st i l l  

bar r ed by Wagner  because t he cl ai m i s not  pr emi sed upon an 

" af f i r mat i ve act "  of  negl i gence and because machi ni ng asbest os-

cont ai ni ng f r i ct i on di sks i s not  ext r ahazar dous.   That  i s t he 

appr oach t hat  t he maj or i t y appear s t o adopt  al t hough i t  does not  

st at e as much or  expl ai n i t s r at i onal e.      

¶59 Never t hel ess,  assumi ng t hat  Wagner  i s appl i cabl e t o 

t hi s case,  FMC i s not  ent i t l ed t o j udgment  as a mat t er  of  l aw 

because at  l east  one of  t he except i ons t o i t s r ul e shi el di ng 

pr i nci pal s f r om l i abi l i t y——t he af f i r mat i ve act  except i on——

appl i es her e.    

¶60 I n Wagner ,  we s t at ed t he gener al  r ul e t hat  empl oyees 

of  a subcont r act or  cannot  br i ng a c l ai m f or  negl i gence agai nst  

t he pr i nci pal  cont r act or  unl ess at  l east  one of  t wo except i ons 
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appl i es.   Wagner ,  143 Wi s.  2d at  388.   Fi r st ,  a pr i nci pal  

empl oyer  may be l i abl e f or  i nj ur i es t o t he i ndependent  

cont r act or ' s empl oyee " caused by t he pr i nci pal  empl oyer ' s 

af f i r mat i ve act  of  negl i gence. "   See i d.   Second,  i f  t he 

empl oyee' s i nj ur i es occur  " whi l e per f or mi ng i nher ent l y danger ous 

act i v i t i es, "  a pr i nci pal  empl oyer  may be hel d l i abl e.   See i d. .   

My f ocus i s on t he af f i r mat i ve act  of  negl i gence except i on.  

¶61 Thi s cour t  has had onl y a f ew oppor t uni t i es t o expl ai n 

what  sor t  of  behavi or  mi ght  const i t ut e an af f i r mat i ve act  of  

negl i gence.   I n t hose cases,  i t  i s  not abl e t hat  we have yet  t o 

expl ai n what  an af f i r mat i ve act  i s ;  r at her ,  we have onl y 

expl ai ned what  an af f i r mat i ve act  i s  not .   For  exampl e,  i n 

Wagner ,  a cont r act or  hi r ed a subcont r act or  t o do demol i t i on 

wor k.   Wagner ,  an empl oyee of  t he subcont r act or ,  was i nj ur ed i n 

t he cour se of  t he demol i t i on,  and evi dence i ndi cat ed t hat  t he 

subcont r act or  di d not  have suf f i c i ent  equi pment  or  t ake pr oper  

saf et y pr ecaut i ons.   I d.  at  383.   Wagner  sued t he pr i nci pal  

cont r act or ,  al l egi ng t hat  i t  was l i abl e f or  hi s i nj ur i es,  

because i t  had negl i gent l y hi r ed t he subcont r act or  when i t  

f ai l ed t o check i f  t he subcont r act or  had pr oper  equi pment  and 

f ol l owed necessar y saf et y pr ocedur es.   I d.  at  382- 84.   The cour t  

hel d t hat  t he pr i nci pal  empl oyer  was not  l i abl e f or  Wagner ' s 

i nj ur i es because i t  had not  commi t t ed an " af f i r mat i ve act  of  

negl i gence"  when i t  negl ect ed t o check t he cr edent i al s of  t he 

subcont r act or  who empl oyed Wagner .   I d.  at  390.  

¶62 Si mi l ar l y,  i n Bar t h v.  Downey,  71 Wi s.  2d 775,  782- 84,  

239 N. W. 2d 92 ( 1976) ,  t he f i r st  case i n whi ch we ar t i cul at ed t he 
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" af f i r mat i ve act "  st andar d,  we hel d t hat  t he f ai l ur e t o pr ovi de 

a saf e wor ki ng envi r onment  was not  an af f i r mat i ve act .   

Li kewi se,  ot her  cases i n whi ch we or  t he cour t  of  appeal s have 

consi der ed t hi s quest i on have f ound si mi l ar l y passi ve act s such 

as t o a f ai l ur e t o i nvest i gat e or  f ai l ur e t o pr ovi de a saf e 

wor ki ng envi r onment  not  t o be af f i r mat i ve act s.   See Danks,  298 

Wi s.  2d 348,  ¶26 ( f ai l ur e t o check cr edent i al s of  a 

subcont r act or  i s not  an af f i r mat i ve act ) ;  Est at e of  Thompson,  

225 Wi s.  2d at  601 ( f ai l ur e t o di scover  and act  upon saf et y 

v i ol at i ons i s not  an af f i r mat i ve act ) .    

¶63 The maj or i t y seems t o under st and t hose cases t o st and 

f or  t he pr oposi t i on t hat  an al l egat i on t hat  i ncl udes any 

" f ai l ur e"  t o do somet hi ng i s  necessar i l y  an omi ssi on and 

t her ef or e not  an af f i r mat i ve act  of  negl i gence.   See maj or i t y 

op. ,  ¶3 ( st at i ng t hat  t he act  her e cannot  be an af f i r mat i ve act  

of  negl i gence " because l i abi l i t y  f or  such an act  i s  necessar i l y  

pr emi sed i n f ai l i ng t o war n,  an omi ssi on" ) ;  ¶31 ( st at i ng t hat  t o 

per mi t  l i abi l i t y  t o at t ach t o a pr i nci pal  wher e an omi ssi on i s 

pr esent  " woul d compl et el y under mi ne our  t hr ee decades of  

pr ecedent  t hat  r equi r es an af f i r mat i ve act  of  negl i gence" ) .    

¶64 That  concl usi on appear s t o be i ndef ensi bl e.   

Negl i gence,  by i t s ver y def i ni t i on,  i ncl udes some sor t  of  

f ai l ur e or  omi ssi on.   See Wi s.  JI ——Ci vi l  1005 ( " A per son i s 

negl i gent  when ( he)  ( she)  f ai l s  t o exer ci se or di nar y car e. " )  

( emphasi s added) .   I t  i s  i mpossi bl e t o have an " af f i r mat i ve act  

of  negl i gence"  wi t hout  some sor t  of  f ai l ur e t o act  occur r i ng 

somewher e i n t he chai n of  causat i on.   An af f i r mat i ve act  of  
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negl i gence,  at  t he ver y l east ,  must  i ncl ude a combi nat i on of  an 

af f i r mat i ve act  l i nked wi t h an act  of  negl i gence t hat ,  when 

t aken t oget her ,  coul d have caused t he har m al l eged.    

¶65 Her e,  t he act  i s pat ent l y unl i ke t he act s descr i bed i n 

t he above cases:   FMC suppl i ed B&M wi t h asbest os- cont ai ni ng 

di sks f or  B&M' s empl oyees t o gr i nd wi t hout  war ni ng t hem of  t he 

di sks'  cont ent .   Suppl y i ng t he asbest os- cont ai ni ng di sks i s an 

af f i r mat i ve act ,  f ai l i ng t o war n of  t he di sks'  danger ous cont ent  

i s t he act  of  negl i gence,  and t he har m al l eged i s deat h by a 

di sease known t o be caused by exposur e t o asbest os.   I f  t hi s act  

i s  not  an af f i r mat i ve one,  I  f ai l  t o see what  act  coul d possi bl y 

f i t  wi t hi n t he af f i r mat i ve act  except i on.  

¶66 I n some r egar d,  i t  appear s t hat  t he maj or i t y 

r ecogni zes t hat  poi nt .   To avoi d r eachi ng t he same concl usi on 

t hat  I  do,  however ,  i t  br eaks down t he act  i n quest i on by i t s 

i ndi v i dual  component s and di sposes of  each component  on t he 

basi s t hat  i t  i s  i nsuf f i c i ent ——on i t s own——t o be an af f i r mat i ve 

act  of  negl i gence.   I t s bases i t s descr i pt i on of  FMC' s al l eged 

af f i r mat i ve act  f r om Tat er a' s compl ai nt ,  wor d f or  wor d. 4  See 
                                                 

4 Wel l ,  al most  wor d f or  wor d:  t he maj or i t y i gnor es an 
i mpor t ant  conj unct i on.   I n t he compl ai nt ,  Tat er a l i s t ed f i ve 
al l egat i ons of  negl i gence,  l i nked by " and/ or , "  whi ch woul d 
suggest  t hat  any one of  t he al l egat i ons or  a combi nat i on t her eof  
woul d const i t ut e a c l ai m.   See Amer i can Her i t age Di ct i onar y of  
t he Engl i sh Language 109 ( 3d ed.  1992)  ( def i ni ng " and/ or "  as 
" [ u] sed t o i ndi cat e t hat  ei t her  or  bot h of  t he i t ems connect ed 
by i t  ar e i nvol ved" ) .   The maj or i t y i gnor es t hat  di st i nct i on,  
and assesses each al l egat i on on i t s own,  essent i al l y  r epl aci ng 
t he " and/ or "  i n t he al l egat i on wi t h " or . "   See maj or i t y op. ,  
¶¶2,  29- 30.   To t he ext ent  t hat  t he maj or i t y i s  i nsi st i ng t hat  
cour t s must  base deci s i ons on whet her  somet hi ng i s an 
af f i r mat i ve act  on t ext  of  t he pl ai nt i f f ' s  compl ai nt ,  t he 
maj or i t y shoul d,  at  a mi ni mum,  accur at el y r ef l ect  t hat  t ext .   
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maj or i t y op. ,  ¶¶2,  9.   That  compl ai nt  l i s t ed f i ve al l egat i ons,  

f our  of  whi ch descr i be f ai l ur es t o war n,  t o i nvest i gat e,  and t o 

i nst r uct ,  and one of  whi ch t hat  al l eges t hat  FMC 

" [ m] anuf act ur ed,  suppl i ed,  i nst al l ed,  or  r emoved unsaf e 

asbest os- cont ai ni ng pr oduct s. "   I d.   I t  t hen t akes each 

al l egat i on t o be a l i t er al  descr i pt i on of  t he act .   That  

met hodol ogy al l ows i t  t o di spat ch wi t h t he f i r st  f our  act s 

descr i bi ng a " f ai l ur e, "  because " [ b] y def i ni t i on,  t he f ai l ur e t o 

war n,  t he f ai l ur e t o i nvest i gat e or  t est ,  and t he f ai l ur e t o 

i nst r uct  ar e omi ssi ons,  not  af f i r mat i ve act s. "   Maj or i t y op. ,  

¶29.   I n ot her  wor ds,  i n t he maj or i t y ' s v i ew,  FMC' s " f ai l ur es"  

may have been negl i gent ,  but  t hose f ai l ur es ar e not  af f i r mat i ve 

act s.  

¶67 Yet ,  t he maj or i t y t hen consi der s t he f i f t h al l egat i on—

—suppl yi ng asbest os- cont ai ni ng f r i ct i on di sks——and knocks i t  

down wi t h t he opposi t e r easoni ng by whi ch i t  di smi ssed t he f i r st  

f our .   I t  wr i t es,  " The act  of  suppl y i ng t he asbest os- cont ai ni ng 

f r i ct i on di sks i s no doubt  ' af f i r mat i ve, '  but  t he mer e f act  t hat  

FMC suppl i ed t he di sks t o B&M i s not  enough t o i mpose l i abi l i t y 

on FMC f or  commi t t i ng an af f i r mat i ve act  of  negl i gence. "   

Maj or i t y op. ,  ¶30 ( maj or i t y ' s emphasi s) .   By t he maj or i t y ' s 

r easoni ng,  i t  seems,  FMC may have act ed af f i r mat i vel y i n t hat  

f i f t h al l egat i on but  not  negl i gent l y.    

¶68 I  bel i eve t hat  t he maj or i t y ' s l ogi c i s t wi st ed.   I f  

t he f i r st  f our  al l egat i ons ar e not  af f i r mat i ve act s because t hey 

mer el y st at e al l egat i ons of  negl i gence,  how coul d t he 

af f i r mat i ve act ,  i . e. ,  suppl y i ng t he di sks,  not  f i l l  t hat  gap?  
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Essent i al l y ,  Tat er a l oses t he oppor t uni t y t o move f or war d t o 

t r i al ,  not  so much based on an appl i cat i on of  l aw t o t he 

c i r cumst ances pr esent ed i n t hi s case,  but  because Tat er a' s 

counsel  f or mat t ed t he al l egat i ons i n t he compl ai nt  i n t he manner  

t hat  i t  di d.  

¶69 Because FMC commi t t ed an af f i r mat i ve act  when i t  

pr ovi ded asbest os- cont ai ni ng f r i ct i on di sks t o B&M f or  i t s 

empl oyees t o gr i nd and mani pul at e wi t hout  war ni ng of  t he 

danger ous cont ent ,  Wagner ——t o t he ext ent  t hat  case appl i es——does 

not  oper at e t o bar  Tat er a' s c l ai m. 5  Accor di ngl y,  FMC i s not  

ent i t l ed t o summar y j udgment  on t hat  basi s and Tat er a' s c l ai m 

f or  negl i gence shoul d go f or war d.   Mor eover ,  as expl ai ned 

her ei n,  Tat er a r ai sed genui ne i ssues of  mat er i al  f act  as t o 

whet her  t he el ement s of  § 388 ar e sat i sf i ed.   Hence,  FMC i s not  

ent i t l ed t o summar y j udgment  on t hat  basi s.  

¶70 Her e,  t he maj or i t y commi t s a gr i evous and f undament al  

er r or  by f ai l i ng t o abi de by t he st andar ds and pr i nci pl es 

under l y i ng summar y j udgment .   I n so doi ng,  i t  r obs Tat er a of  t he 

oppor t uni t y and r i ght  t o pr esent  t hi s case t o a j ur y.   

¶71 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

                                                 
5 The cour t  of  appeal s al so det er mi ned t hat  t he 

ext r ahazar dous except i on appl i es.   I  do not  addr ess t hat  
except i on her e because i t  i s  unnecessar y f or  me t o do so.   
Because,  i n my vi ew,  t he af f i r mat i ve act  except i on appl i es,  t hat  
except i on i s suf f i c i ent  t o l i f t  t he Wagner  bar .  
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¶72 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY A.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  
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