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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
FI LED

Pl aintiff-Respondent,

JuL 20, 2010
V.

A. John Voel ker

M chael A. Sveum Agtulppgmg g}l;r?f

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeals! affirming the circuit court's judgment?
convicting Mchael A Sveum (Sveum of aggravated stalking and
denying Sveums post-conviction notion for a new trial. I n
upholding the judgnment of conviction, the court of appeals
affirmed the <circuit <court's denial of Sveunis notion to
suppress evidence obtained from a dobal Positioning System

(GPS) tracking device, which |aw enforcenent attached to Sveum s

! State v. Sveum (Sveum 11), 2009 W App 81, 319 Ws. 2d
498, 769 N W 2d 53.

2 The Honorabl e Steven D. Ebert of Dane County presided.
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car. Qur focus is on whether the circuit court erred in its
deni al of Sveum s suppression notion.

12 Sveum and the State have briefed two issues for
pur poses of our review (1) whether the installation of a GPS
tracking device to Sveums car while his car was parked in the
driveway of his home and the subsequent electronic nonitoring of
Sveunis car using the GPS constituted a search or seizure within
the meaning of the Fourth Anmendnent of the United States
Constitution and Article 1, Section 11 of the Wsconsin
Constitution; and (2) whether the court order authorizing the
installation and nmonitoring of a GPS tracking device on Sveunm s
vehicle constituted a valid warrant and, if so, whether the
police reasonably executed the warrant.

13 We elect not to resolve the first issue, and assune,
wi t hout deciding, that a search or seizure occurred in this case
that required authorization by a warrant. We therefore decide
only the second issue, concluding that the order authorizing |aw
enforcenent to install and nonitor a GPS tracking device on
Sveums vehicle constituted a valid warrant and that the
officers' execution of the warrant was reasonable. Accordingly,
we affirmthe decision of the court of appeals.

| . BACKGROUND

14 In 1996, "Sveum was charged wth stalking and

harassing Jam e Johnson [(Johnson)], his former girlfriend."

State v. Sveum (Sveum 1), 220 Ws. 2d 396, 399, 584 N wW2d 137

(C. App. 1998). "He was also charged wth violating a
harassnment injunction for contacting [Johnson] personally and by

2
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tel ephone” and "crimnal damage to property.” Id.  Sveum was
convicted of all charges, which the court of appeals affirned.
Id. He was sentenced to 11 years of probation for the stalking
conviction that commenced upon serving three consecutive, three-
year prison terns for the remaining three convictions. Sveum
remained in confinenment wuntil his nmandatory release date of
July 2, 2002, when he was rel eased on probation and parol e.

15 In March 2003, Johnson reported to the police that she
believed Sveum was stalking her again. On April 22, 2003,
Detective Mary Ricksecker (Ricksecker) requested circuit court
authorization to install and nonitor an electronic device on
Sveuni s vehicle. Specifically, she requested to attach a GPS
tracking device to Sveumis vehicle, a 1980 black Chevy Beretta
Coup wth a Wsconsin license plate nunber of 754 ELL and a
Vehicle Identification Nunmber (VIN) of 1GlLZ14A2LY130646, and to
monitor the tracking device "inside such private and public
areas." She further requested "permssion to obtain a key to
operate the motor vehicle, if necessary" and "to use the sane
met hods to retrieve the device." Finally, she requested "that
the order be authorized for a period of tinme not to exceed 60
days fromthe date the order is signed."”

16 Ri cksecker filed an affidavit in support of this
request, alleging that GPS nonitoring of Sveums vehicle "could
provide relevant information to the crimnal investigation of

the crime of stalking." Ricksecker averred the foll ow ng:

That the affiant is a state certified |aw
enforcenment officer currently assigned as Detective

3



No. 2008AP658- CR

with the Mdison Police Departnent. Your affiant has
worked full-time as a law enforcenent officer for
a[ p] proxi mately 22 years. Your af fi ant has

i nvestigated nunerous cases involving harassing phone
calls, violation of restraining orders, donestic
vi ol ence, sexual assaults and stal king. Your affiant
has received formal training in the investigation of
stal king and has trained |aw enforcenent officers on
the investigation of the crinme of Stalking, in
vi ol ation of Wsconsin Statute 940. 32.

On 12-21-1994 Mchael A.] Sveum dob 08-04-67,
was convicted of Violation of a Donestic Abuse O der
Coe The conplain[an]Jt in the case was Jame
Johnson. On 12-11-1995 Sveum was convicted . . . of
Violation of a Donestic Abuse O der. Your Affiant
knows the facts in this case were based on hang-up
calls received by Jam e Johnson at her residence.

On 10-09-1996 Sveum was convicted . . . of Felony
Stal king, Violation of a Harassnment Restraining O der,
and Harassnent. The victim in this case was Jame
Johnson.  Your affiant investigated this crimnal case
and knows the facts of the conplaint. Johnson was
recei ving hang-ups during the course of the crimnal
behavi or, which ceased upon him becom ng i ncarcerat ed.
Two hours after Sveum was released on bail . . . she
reported a hang-up call.

[ Sveum] is currently enployed in the Gty of Madison
and living at 6685 Cty Tk K Bl ue Munds.

On 3-28-03 Jam e Johnson a resident in the Cty
of Madison reports that where she currently resides
with the phone nunber is []. Since 3-3-03 thru 4-12-
03 she and her housemate have received nine hang-up
calls at that nunber. She reports that the caller 1D
information lists "PRI VATE". She indicates prior to
this they have not had any hang-up calls. Johnson
advi sed your affiant that TDS Metrocom is the service
provider for [her phone nunber]. Your affiant
believes the information provided by Johnson to be
truthful and reliable as it was gained by her as a
witness to the events above.
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Your affiant contacted TDS Metrocom for records
of the incomng hang-up calls reported by Johnson.
Your affiant believes the information kept by TDS

to be truthful and reliable as it [is] kept in
the normal course of business. Your affiant knows
that hang-up calls could be crimnal harassnent or
fel ony stal ki ng.

From the information provided by TDS Metrocom and
information from the Dane County 911 dispatch center
your affiant |earned the hang-up calls were made from
pay phones located at the Meadowod Library 5740
Raynond Rd, Party Cty located at 223 Junction Rd.,
Anerican TV located at 2404 W Beltline hwy, Super
America |located at 2801 Fish Hatchery Rd, Kohl's food

store |ocated at 3010 Cahill Rd, and Kitt's Korner
Sports Bar and Grill located at 3738 County Rd P. All
of these locations are in the County of Dane. Your

affiant believes the information provided by 911
Di spatch to be truthful and reliable as it is kept in
t he normal course of business.

Your affiant has found in the course of this
investigation that Mchael Sveum is the primary user
and/ or exercises domnion and control over a 1980
black Chevy Beretta Coup with a Wsconsin |icense
plate nunber of 754 ELL and a VIN nunber of
1GlLZ14A2LY130646, which is stored and/or parked at an
address of 6685 County Trunk K in Jlowa County,
W sconsin or stored or parked at 2426 Valley Street,
Cross Plains in Dane County, Wsconsin, herein after
referred to as "the Target Vehicle."

[A] records check with the Wsconsin Departnment of
Transportation . . . ‘indicate[d] the owner of the
af orenenti oned Target Vehicle . . . [is] Mchael Sveum
with a VIN nunber of 1GlLZ14A2LY130646, at an address
of 2426 Valley Street, Cross Plains, Dane County,
W sconsi n.

Your affiant believes that Sveum . . . maintains
dom nion and control over as well as being the primary
user of the aforementi oned vehicle.
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Your affiant states that there is probable cause
to believe based on the above information that the
Target Vehicle is presently being utilized in the
comm ssion of a crime to wt, stalking . . . . Your
affiant states that there is probable cause to believe
that the installation of a [GPS] tracking device on
the Target Vehicle in conjunction with the nonitoring,
mai ntenance and retrieval of information from that
[GPS] tracking device will lead to evidence of the
af orenentioned crimnal vi ol ati ons including the
pl aces of the violation and the neans of the violation
and the identification of associates assisting in the
af orenenti oned vi ol ati ons.

Your affiant states that the [GPS] tracking
device, which 1is covertly placed on a crimnal

suspect's autonobil e, is equipped wth a radio
satellite receiver, whi ch, when pr ogr amed,
periodically records, at specified tinmes, t he
|atitude, the longitude, date and tine of readings and
stores these readings until they are downl oaded to a

conputer interface unit and overlaid on a conputerized
conpact di sc mappi ng program for anal ysis.

That based upon the affiant's experience, the
[ GPS] tracking devices internal battery packs limted
use necessitates the use of the suspect's autonobile
battery power in order to effectively install,
monitor, and maintain the [GPS] tracking device over
an extended period of time . 3

Your affiant is aware that persons involved in
crimnal activities or conspiracies nmaintain the neans
and fruits of their violations, often in renpbte
| ocations including garages, honmes and storage sheds.
Your affiant believes that the installation of the
[GPS] tracking device has been shown to be a

3 Contrary to Ricksecker's affidavit, the GPS unit that was
attached to Sveunmis vehicle did not "necessitate[] the use of
the suspect's autonobile battery power." Ri cksecker testified
that the GPS unit contained its own battery, which powered the
devi ce.
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successful supplenent to visual surveillance of the
vehicle due to the inherent risks of detection of
manual , visual surveillance by the target of |aw
enforcenent personnel. The [GPS] tracking device
| essens the risk of visual detection by the suspect
and is generally considered nore reliable since visual
surveillance often results in the loss of sight of the
Target Vehicle.

17 On the sanme day Ricksecker requested authorization,
the circuit court issued an order granting her request to
install and nonitor a GPS tracking device on Sveum s vehicle.
The court concluded that "[b]ased on the information provided in
the affidavit submtted by Detective Ricksecker, the court finds
that there is probable cause to believe that the installation of
a tracking device in the below listed vehicle is relevant to an
on-going crimnal investigation and that the vehicle is being
used in the commssion of a crime of stalking . . . ." The

court ordered the foll ow ng:

1. The State[']s request to install and nonitor
a tracking device on the below listed vehicle is
granted based on the authority granted in [United
States v. Karo, 468 U.S. 705 (1984)].

2. The Madi son Police Departnent is authorized
to place an electronic tracking device on a 1990 bl ack
Beretta with a |license plate nunber of 754 ELL and a
VIN of 1GLLZ14A2LY130646, and they are hereby
authorized to surreptitiously enter and reenter the
vehicle and any buildings and structures containing
the vehicle or any prem ses on which the vehicle is
|ocated to install, use, maintain and conduct
surveillance and nonitoring of the location and
nmovenent of a nobile electronic tracking device in the
vehicle and any and all places within or outside the
jurisdiction of lowa or Dane County, including but not
limted to private residence and other |ocations not
open to visual surveil | ance; to acconplish the
installation, agents are authorized to obtain and use
a key to operate and nove the vehicle for a required

7



No. 2008AP658- CR

time to a concealed location and are authorized to
open the engine conpartnent and trunk areas of the
vehicle to install the device.

3. It is further ordered that the Madison
Pol ice Departnent shall renove the electronic tracking
device as soon as practicable after the objectives of
the surveillance are acconplished or not later than 60
days fromthe date the order is signed unless extended
by this court or anot her court of conpet ent
jurisdiction.

18 In the early norning hours of April 23, 2003,
Ri cksecker and three other |aw enforcenent officers |[|ocated
Sveum's vehicle parked in the driveway of 2426 Valley Road,
Cross Plains. A Dbattery-powered GPS tracking device was
attached to the "undercarriage"” of Sveums vehicle with magnetic
equi pnrent and tape. The officers did not open the engine
conpartment or trunk area of the vehicle while installing the
GPS. Because of the limted battery life of the GPS, the
officers replaced the GPS tw ce. Bot h repl acenent devices were
attached to Sveunmis vehicle in the same manner in which the
first was attached, i.e., to the undercarriage of the vehicle
wi th magnetic equi pnment and tape while parked in the driveway of
2426 Valley Road, Cross Plains. The third and final GPS was
removed from Sveum s vehicle on May 27, 2003.

19 Upon  renoval of the GPS devices, the stored
information on each of the GPS devices was downl oaded and then
stored on a disk. The information from the disk was put on a
map so the officers could see where Sveumis vehicle had

travel ed.
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110 The GPS device revealed data incrimnating Sveum  The
GPS data indicated that on April 25, 2003, Sveum s vehicle
traveled to a location 468 feet from Johnson's residence, and
his vehicle remained there from8:14 p.m to 9:08 p.m Sveuni s
vehicle then traveled to a shopping nmall near M neral Point Road
and the Beltline H ghway and remained there from 9:16 p.m to
9:19 p.m Phone records indicated that at 9:17 p.m Johnson
received a hang-up call from a pay phone |ocated near the
shopping mall where Sveum s vehicle was. Additionally, the GPS
data denonstrated that on April 26, 2003, Sveumis vehicle
traveled to a location 277 feet from Johnson's residence and
remai ned there from8:28 p.m to 9:43 p. m

11 Based, in part, on the above-described tracking data
from the GPS devices, the police obtained two additional search
warrants. One warrant authorized the police to search the
prem ses |ocated at 2426 Valley Road, Cross Plains and Sveunm s
vehi cl e. The search revealed evidence incrimnating Sveum
i ncluding photos of Johnson, a handwitten chronological |og
recording sightings of Johnson and letters sent to his sister,
Renee Sveum asking for information about Johnson. The ot her
warrant authorized the police to search the prem ses |ocated at
6685 County Trunk H ghway K, Renee Sveunis residence, which did

not reveal any incrimnating evidence.
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112 On August 4, 2003, the State filed a conplaint
charging Sveunf with aggravated stalking as a party to a crime
contrary to Ws. Stat. § 940.32(3)(b) (2001-02)° and Ws. Stat.
8§ 930.05 (2001-02). Sveum filed a notion to suppress al
information obtained from the GPS device, arguing that it was
unlawful ly obtained in violation of the Fourth Amendnent.® The
circuit court denied the notion on the grounds that installing
and nonitoring the GPS device was not a search. While the
circuit court did not specifically address whether the court
order authorizing police use of the GPS device was a warrant, it
noted that the affidavit provided sufficient probable cause to
obtain the order.

13 The case proceeded to trial where a jury found Sveum
guilty of the charged offense. On February 6, 2007, the court
entered a judgnent of conviction and sentenced Sveum to seven
years and six nonths in prison followed by five years of

ext ended supervi sion. Sveum filed a notion for post-conviction

* The conplaint also charged Renee Sveum with aggravated
stalking as a party to a crine contrary to Ws. Stat.
8§ 940.32(3)(b) (2001-02) and Ws. Stat. § 930.05 (2001-02). W
do not discuss the charges again Renee as she is not a party to
this appeal .

S Al references to the Wsconsin Statutes are to the 2007-
08 version unl ess otherw se indi cated.

® Sveum filed two additional nmnotions to suppress items
seized from 2426 Valley Road, Cross Plains and a black knit ski
mask seized from Sveumis vehicle, which the <circuit court
denied. Neither of these notions is relevant to this appeal.

10
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relief, seeking a new trial on various grounds, all of which the
court rejected.

114 The court of appeals affirned. State v. Sveum ( Sveum

1), 2009 W App 81, 12, 319 Ws. 2d 498, 769 N.W2d 53. The
court of appeals addressed a nunber of issues not raised in this
court. 1d., 9Y1-2. On the Fourth Anmendnent issue, the court of
appeal s concluded that installing and nonitoring the GPS device
on Sveumis vehicle did not constitute a search or a seizure
within the neaning of the Fourth Anmendrment. 1d., 6. As such
the court did not address whether the court order authorizing
the installation and nonitoring of the GPS device was a warrant.
Id., 16 & n.3.

15 Sveum petitioned this court for review, which we
granted. W now affirmthe decision of the court of appeals.

1. STANDARD OF REVI EW

16 In reviewwng the denial of a notion to suppress
evidence, we wll uphold a «circuit court's findings of
historical fact unless they are clearly erroneous. State v.
Arias, 2008 W 84, Y12, 311 Ws. 2d 358, 752 N Ww2d 748.
However, "[t]he question of whether police conduct violated the
constitutional guarantee against unreasonable searches and
seizures is a question of constitutional fact"™ that we review
i ndependent | y. Id., 911 (internal quotations and brackets
omtted).

117 Wether the |anguage of a court order satisfies the

requi site constitutional requirenments of a warrant is a question

11
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of law we review i ndependently. See State v. Myer, 216 Ws. 2d

729, 744, 576 N.W2d 260 (1998).
[11. DI SCUSSI ON
118 The Fourth Amendnment of the United States Constitution
guarantees that persons shall be secure from "unreasonable
searches and seizures and sets forth the manner in which

warrants shall issue." State v. Henderson, 2001 W 97, 117, 245

Ws. 2d 345, 629 N W2d 613. The Fourth Anendnent of the United

States Constitution provides:

The right of the people to be secure in their

per sons, houses, papers, and ef fects, agai nst
unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon

probabl e cause, supported by Cath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.’

" Similarly, the Wsconsin Constitution, Article |, Section
11 provi des:
The right of the people to be secure in their
per sons, houses, papers, and effects agai nst
unreasonable searches and seizures shall not be
vi ol ated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.

"Historically, we generally have interpreted Article I,
Section 11 to provide the sane constitutional guarantees as the
Suprenme Court has accorded through its interpretation of the
Fourth Amendnent." State v. Kranmer, 2009 W 14, 918, 315
Ws. 2d 414, 759 N W2d 598. The devel opnent of Wsconsin | aw
on search and seizure follows this tradition and parallels that
developed by the United States Suprene Court. State .
Henderson, 2001 W 97, 17 n.4, 245 Ws. 2d 345, 629 N. W 2d 613.

12
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A search and seizure conducted w thout a warrant issued pursuant
to the requirenments of the Fourth Anendnent is presunptively
unreasonabl e. Henderson, 245 Ws. 2d 345, 119.

119 Whether a search and seizure pursuant to a warrant is
constitutionally wvalid is a two-part inquiry. First, the
VWarrant C ause demands that all warrants be validly issued. Id.
Second, the Reasonableness CCause requires that warrants be
reasonably executed. 1d., 918.

A, VWarrant C ause

20 The  "warrant cl ause provides [] particul ari zed
protections governing the manner in which search and arrest
warrants are issued."” Id., 9119. The United States Suprene
Court has interpreted the Warrant C ause to be "'precise and
clear,"™ and as requiring only three things: (1) prior
aut horization by a neutral, detached nmagistrate; (2) a
denonstration upon oath or affirmation that there is probable
cause to believe that evidence sought will aid in a particular
conviction for a particular offense; and (3) a particularized

description of the place to be searched and itens to be seized.

Dalia v. United States, 441 U. S. 238, 255 (1979) (quoting

Stanford v. Texas, 379 U S. 476, 481 (1965)).

1. Neutral and detached magi strate
121 First, when of ficers obt ain prior j udi ci al

aut horization for a search, the nagistrate who issues the

warrant mnust be neutral and detached. Hender son, 245 Ws. 2d
345, 919 (citing Dalia, 441 U S. at 255). Thi s requirenent
protects citizens because "'the usual i nferences  which

13
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reasonabl e nen draw from evidence'" are "'drawn by a neutral and
detached magistrate instead of being judged by the officer
engaged in the often conpetitive enterprise of ferreting out

crine.'" State ex rel. Wite v. Sinpson, 28 Ws. 2d 590, 597

598, 137 N.W2d 391 (1965) (quoting Johnson v. United States,

333 U. S 10, 14 (1948) (concluding that "the determ nation of
the district attorney does not constitute the determ nation of a
neutral and detached magistrate”)). W have explained that the
purpose of this rule "is to interpose the inpartial judgnment of
a judicial officer between the citizen and the police and also
between the citizen and the prosecutor, so that an individual
may be secure froman inproper search.” 1d. at 598.
2. Probabl e cause

122 Second, "the officer seeking a warrant [ must ]
denonstrate upon oath or affirmation probable cause to believe
that '"the evidence sought will aid in a particular apprehension
or conviction' for a particular offense.” Hender son, 245

Ws. 2d 345, 919 (quoting Warden v. Hayden, 387 U S. 294, 307

(1967)). "[When no sworn testinony exists to support a search

warrant, then the warrant is void." State v. Tye, 2001 W 124,

113, 248 Ws. 2d 530, 636 N.W2d 473 (citing State v. Baltes,

183 Ws. 545, 553, 198 N.W 282 (1924)).

123 The Wsconsin constitutional oath or affirmation
provision has been reinforced by |egislation. ld., 911. A
search warrant may be based either "upon sworn conplaint or
affidavit, or testinony recorded by a phonographic reporter,™
W s. Stat. 8 968.12(2), or "upon sworn oral testi nony

14
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communi cated to the judge by tel ephone, radio or other neans of
el ectronic communi cation,” Ws. Stat. 8 968.12(3)(a).
24 A search warrant may issue only on probable cause.

State v. Higginbotham 162 Ws. 2d 978, 989, 471 N w2d 24

(1991). The task of the issuing magistrate is to determ ne

whet her, under the totality of the circunstances, given all the

facts and circunstances set forth in the affidavit, "'"there is a
fair probability that contraband or evidence of a crine will be
found in a particular place."" State v. DeSmdt, 155 Ws. 2d
119, 131, 454 N.wW2d 780 (1990) (quoting Illinois v. Gates, 462

U S 213, 238 (1983)). The probable cause standard is not a
"technical, legalistic concept but a flexible, comon-sense
measure of the plausibility of particular conclusions about

human behavior." State v. Petrone, 161 Ws. 2d 530, 547-48, 468

N.W2d 676 (1991), overruled in part by State v. Geve, 2004 W

69, 272 Ws. 2d 444, 681 N.W2d 479 (citing Texas v. Brown, 460

U.S. 730, 743 (1983)).

125 "We accord great deference to the warrant-issuing
judge's determnation of probable cause and that determ nation
will stand unless the defendant establishes that the facts are
clearly insufficient to support a finding of probable cause.™

Hi ggi nbot ham 162 Ws. 2d at 989; see also Gates, 462 U S at

236. "The duty of the reviewing court is to ensure that the
magi strate had a substantial basis for concluding that the

probabl e cause existed."” Hi ggi nbotham 162 Ws. 2d at 989.

Such determnation is "confined to the record that was before
the warrant-issuing judge." 1d.

15



No. 2008AP658- CR

26 Qur deferential review of the warrant-issuing judge's
probabl e cause determnation is "'appropriate to further the
Fourth Anendnent's strong preference for searches conducted

pursuant to a warrant."'" Id. at 990 (quoting Mssachusetts V.

Upton, 466 U S. 727, 733 (1984) (further quotation omtted)).
Accordingly, we resolve doubtful or marginal cases regarding a
probabl e cause finding in Iight of the Fourth Amendnent's strong
preference for searches conducted pursuant to a warrant. |d.
3. Particularity

127 Finally, the warrant clause requires "that warrants []
particularly describe the place to be searched, as well as the
itens to be seized.™ Hender son, 245 Ws. 2d 345, 919 (citing
Dalia, 441 U S at 255). "In order to satisfy the particularity
requi renent, the warrant nust enable the searcher to reasonably
ascertain and identify the things which are authorized to be

seized." State v. Noll, 116 Ws. 2d 443, 450-51, 343 N.W2d 391

(1984). A general description of the itens to be seized is

constitutionally acceptable when a nore specific description is

not available. Id. at 451.
128 The particularity requi r enent fulfills t hree
obj ecti ves. Petrone, 161 Ws. 2d at 540. It prevents genera

searches, the issuance of warrants on |ess than probable cause
and the seizure of objects other than those described in the
warrant. 1d.

29 In United States v. Karo, 468 U S. 705 (1984), the

Court was called on to decide whether the warrantless nonitoring
of a "beeper," an electronic tracking device, in a private

16
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resi dence constituted a search within the neaning of the Fourth
Amendnent. 1d. at 707. The Court concluded that nonitoring the
beeper in a private residence constituted a warrantless search
Id. at 714. In so concluding, the Court rejected the argunent
that a warrant should not be required to authorize the
installation and nonitoring of electronic tracking devices
"because of the difficulty in satisfying the particularity
requi rement of the Fourth Amendnent." [d. at 718.

130 Specifically, the "Governnment contend[ed] that it
would be inpossible to describe the 'place' to be searched,
because the location of the place is precisely what is sought to
be discovered through the search.” Id. The Court explained
that a warrant application that "describe[s] the object into
which the [tracking device] is to be placed, the circunstances
that led agents to wish to install the [tracking device], and
the length of time for which [] surveillance is requested" is
sufficient to satisfy t he constitution's particularity
requirenent and will "permt issuance of a warrant authorizing
[] installation [of a tracking device] and surveillance.” 1d.

4. Severability doctrine

131 In the event of a constitutionally defective search

warrant, we nmay apply the exclusionary rule,® which bars all

evidence obtained pursuant to the defective warrant from a

8 W note that there are exceptions to the exclusionary rule
not relevant to the outcome of this case. For exanple, we
recogni ze a good faith exception to the exclusionary rule. See,
e.g., State v. Eason, 2001 W 98, 245 Ws. 2d 206, 629 N W2d
625; State v. Ward, 2000 W 3, 231 Ws. 2d 723, 604 N.W2d 517.
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crimnal proceeding against the defendant whose constitutional

rights have been viol at ed. See State v. Ward, 2000 W 3, 1946,

231 Ws. 2d 723, 604 N.W2d 517. However, in Noll, we addressed
the issue of the appropriate renmedy for itens seized pursuant to
a partially defective search warrant. Noll, 116 Ws. 2d at 451.

132 In Noll, we concluded that a search warrant
aut hori zing the seizure of "various |long play phonograph al buns,
and m scel | aneous vases and gl assware itens" |acked the required
particularity; however, the remaining itens described in the
war r ant wer e "sufficiently particul ar to satisfy t he
constitutional requirenent.” |d. at 451. As such, the search
warrant was defective only with respect to those itens that were
sei zed, but inadequately descri bed.

133 W recogni zed t he har shness of appl yi ng t he
exclusionary rule to search warrants that are partially
defective. Quoting Professor LaFave, we explained: "It
woul d be harsh nedicine indeed if a warrant which was issued on
probabl e cause and which did particularly describe certain itens
were to be invalidated in toto nerely because the affiant and
magi strate erred in seeking and permtting a search for other
items as well.'" Id. at 454 (quoting 2 Wayne R LaFave, Search
and Seizure 8 4.6(f) (1978)). I ndeed, we further noted that

such a rule would "unduly hanper[] the government's efforts to

gather evidence of crine and is not conpelled by the purposes

underlying the exclusionary rule.” 1d. at 460.
134 To avoid such harsh results, we adopted the
"severability doctrine,” which permts reviewing courts to
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excise the defective portions of an otherwise valid warrant.
1d. at 445.° W explained that "admtting those itens seized
pursuant to the valid parts of the warrant and suppressing those
itens seized" under the defective portion, "strike[s] the proper
bal ance between the government's obligation to enforce its |aws
to protect its citizens from wongdoers and the citizen's right
to be secure . . . from unreasonable governnent intrusion[s]."
1d. at 454,

135 W& concluded that application of the severability
doctrine was proper, and therefore, we excised the defective
warrant provisions fromthe valid warrant provisions. The itens
seized pursuant to the valid portion of the warrant were
admtted, and those itens seized pursuant to the defective
portion were suppressed. See id.

136 The court of appeals applied the severability doctrine

to a search warrant in State v. Mirten, 165 Ws. 2d 70, 477

NW2d 304 (C. App. 1991). In Marten, a search warrant
aut horized police to search a "hone, yard and °'outbuildings'"
for drug paraphernalia based on information provided by an

informant and through police officer surveillance. ld. at 72-

® Accord United States v. Brown, 984 F.2d 1074, 1077-78
(10th CGr. 1993) (noting that "[a]t least eight circuits have
held that where a warrant contains both specific as well as
unconstitutionally broad |anguage, the broad portion may be
redacted and the balance of the warrant considered valid");
United States v. Blakeney, 942 F.2d 1001, 1027 (6th Cr. 1991)
("We believe the proper approach . . . is to sever the infirm
portion of the search warrant from the remainder which passes
constitutional nuster."); lowa v. Randle, 555 N W2d 666, 671
(lowa 1996) (sane).
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73. Wiile executing the search warrant, officers seized
marijuana found in Marten's house. Marten filed a notion to
suppress all the evidence resulting from the execution of the
search warrant arguing, anmong other things, that the warrant was
fatally overbroad because there was not probable cause to
support a search of Marten's house, yard or outbuil dings. | d.
at 76.

137 The <court concluded that the conplaint established
probable cause to believe that marijuana would be found in
Marten's hone. |d. at 75. The court declined to deci de whether
the warrant established probable cause to search the yard and
out bui I di ngs because "there [was] no evidence that these areas
were ever searched" and no evidence was found in them 1d. at
77. Noting that the severability rule applies to situations in

which "a warrant's description of the property to be seized is

overly broad" and "the seizure of itenms under an appropriately
specific warrant was overly broad," the court concluded that the

severability rule "applies equally where the description of the

premses to be searched is overly broad." ld. at 77 (citing

Noll, 116 Ws. 2d at 454-55; Petrone, 161 Ws. 2d at 548).
Accordingly, the portion of the warrant authorizing a search of
the yard and outbuildings was severed from the valid portion
authorizing the search of Mirten's hone. The drugs were
adm ssible as they were seized from Marten's honme pursuant to
the valid portion of the warrant. [|d.

138 Simlarly, the United States Court of Appeals for the
Third Crcuit has stated: An overly broad warrant that
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aut hori zes searches for which there is no probable cause, "can
be cured by redaction, that is, by 'striking from [the] warrant
t hose severabl e phrases and clauses that are invalid for |ack of
probable cause or generality and preserving those severable
phrases and cl auses that satisfy the Fourth Amendnent.'" United

States v. N nety-Two Thousand Four Hundred Twenty-Two Dollars

and Fifty-Seven Cents ($92,422.57), 307 F.3d 137, 149 (3d Cr.

2002) (quoting United States v. Christine, 687 F.2d 749, 754 (3d

Cr. 1982)).
5. Application

139 W concl ude t hat t he or der aut hori zi ng t he
installation and nmonitoring of a GPS tracking device on Sveum s
vehicle was a valid search warrant under the Fourth Amendnent.
First, the order was signed by a neutral and detached
magi strate. Second, Ricksecker's affidavit provided probable
cause for the portion of the order authorizing |aw enforcenent
to "install, wuse, [and] mintain® a GPS tracking device on
Sveunis vehicle and to subsequently "renove" such device.
Assum ng, arguendo, that the portions of the order granting |aw
enforcenent broader authority to search, i.e., authorization to
search "any buildings and structures containing the vehicle,"
are invalid because the affidavit failed to denonstrate probable

cause to search such areas, we sever those portions from the

order. Finally, the order particularly described the object
into which the G°S was to be placed, i.e., Sveum's vehicle; the
circunstances that |led agents to seek to install the GPS, i.e.,

evi dence of Sveunmis stalking activities; and the length of tine
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for which GPS surveillance was requested, i.e., no nore than 60
days. See Karo, 468 U.S. at 718.

140 Sveum contends that because the State's only argunent
in the circuit court was that no search warrant was required
because the officers' commtted no search or seizure, "the
[S]tate well my have waived the argunent that the court order
here was a search warrant." W exercise our discretion to reach

this issue, rather than deemit waived. See Umansky v. ABC Ins.

Co., 2009 W 82, Y23 & n.17, 319 Ws. 2d 622, 769 NW2d 1 ("The
rule of waiver is one of judicial admnistration and does not
l[limt the power of an appellate court in a proper case to
address issues not raised in the circuit court.") (citing State
v. Caban, 210 Ws. 2d 597, 609, 563 NWwW2d 501 (1997)).
Therefore, we turn to the nerits of this issue.

141 We first examne whether the order here represents
"prior judicial authorization for a search [by] a neutral,
disinterested magi strate.” Henderson, 245 Ws. 2d 345, {19. W
conclude that it does. The order, signed by Judge Richard
Callaway on April 22, 2003, authorized the Madison Police
Department to install and nonitor a GPS device on Sveums
vehi cl e. The officers attached the device after the order was
i ssued. Accordingly, the order is prior judicial authorization
froma neutral and detached magi strate.

42 Second, we exam ne whether Ricksecker "denonstrate[d]
upon oath or affirmation probable cause to believe that the

evidence sought wll aid in a particular apprehension or
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conviction for a particular offense.” Id., 9119 (internal
guotations omtted). W conclude that it does.

143 Affording Judge Cal | anay' s pr obabl e cause
determ nation great deference, we conclude that he had a
substantial basis for concluding that given all the facts and
circunstances set forth in R cksecker's anple and detailed
affidavit, there was a fair probability that installing and
monitoring a GPS tracking device on Sveunis vehicle would
produce evidence of stalKking. Accordingly, we sustain Judge
Callaway's determnation that the order was supported by
probabl e cause authorizing |aw enforcenent to "install, use,
[and] maintain" a GPS tracking device on Sveum s vehicle and to
subsequently "renove" such devi ce.

144 Ricksecker's af fidavit, sworn on "oat h or
affirmation,"” denonstrated that the GPS data sought probably
woul d provide evidence of Sveunmis stalking Johnson. See id.
119; Ws. St at. 8§ 968.12(2). The affidavit established
Ri cksecker's significant training, experience and know edge in
i nvestigating stal king cases and that such experience led her to
believe that GPS tracking devices are "successful supplenent]s]
to visual surveillance” as it "lessens the risk of visual
detection by the suspect” and "is generally considered nore
reliable" than attenpted visual surveillance.

145 Ricksecker also averred, in significant detail, to her
| engthy history investigating Sveum She was aware of the facts
of Sveumis two previous convictions for violating a donestic
abuse order, both involving Johnson. She personally
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i nvestigated Sveum s previous case that resulted in a conviction
of stalking also involving Johnson. As such, Ricksecker was
personally famliar with Sveumis crimnal pattern of targeting
Johnson as a victim

146 The affiant averred that Johnson reported receiving
ni ne hang-up phone calls between March 3, 2003, and April 12,
2003. Johnson's allegation was confirned by TDS Metrocom phone
records and the Dane County 911 D spatch Center. The phone
records indicated that each of the hang-up calls canme from
vari ous pay phones in Dane County. Significantly, the affidavit
established that the hang-up <calls Johnson reported were
consistent with Sveum s stalking behavior from his previous
convi ction, which was "based on hang-up calls received by Jame
Johnson at her residence.”

147 The affiant established through investigation and
Departnent of Transportation records the nake, nodel, 1|icense
pl ate nunber and VIN of Sveum s vehicle.

148 Finally, the affiant explained that the GPS device had
limted battery power. Accordingly, it was necessary to
periodically change the battery of the GPS device to maintain it
for extended surveill ance.

149 The f or egoi ng evi dence est abl i shed a "fair
probability" that Sveum was using his vehicle to stalk Johnson
and that tracking the location of Sveumis vehicle by installing
and maintaining a GPS tracking device would produce evidence of

the crime of stalking. See DeSmdt, 155 Ws. 2d at 131.
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150 Sveum argues that the order's description of the
prem ses | aw enforcenent nmay search is not supported by probable
cause and therefore is inpermssibly overbroad. Speci fically,
he argues that Ricksecker's affidavit failed to denonstrate
probabl e cause to "surreptitiously enter and reenter the vehicle
and any buildings and structures containing the vehicle or any
prem ses on which the vehicle is located . . . including but not
limted to private residence and other |ocations not open to
visual surveillance,” to "obtain and use a key to operate and
nove the vehicle" and to "open the engine conpartment and trunk
areas of the vehicle. "

151 Because "there is no evidence that these areas were
ever searched, and it does not appear that any evidence was
found in them" we assune, wthout deciding, that the portions
of the warrant Sveum points to above are not supported by
probable cause and therefore are inpermssibly overbroad.
Marten, 165 Ws. 2d at 77. The proper renedy for the partially
defective order is to "strik[e] from [the] warrant those
severable phrases and clauses that are invalid for |ack of

probabl e cause.” $92,422.57, 307 F.3d at 149 (interna

guotations omtted). Accordingly, we strike the portions of the
order that we assunme, arguendo, are defective. However, the

other portions of the order remain. Noll, 116 Ws. 2d at 445.

10 This argument was best articulated in Sveum s brief-in-
chief submitted to the court of appeals. Brief of Defendant-
Appel lant at 2-4 ("The affidavit and request for the order here
did not show that unlimted entries into the vehicle and any
bui | di ngs contai ning the vehicle were necessary.").
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As we concluded above, the portion of the order that authorized
| aw enforcenent to "install, use, [and] maintain" a GPS tracking
device on Sveumis vehicle and to subsequently "renove" such
device is valid. See supra 149.

152 Finally, we exam ne whether the order "particularly
describe[d] the place to be searched.™ Henderson, 245 Ws. 2d
345, f919. We conclude that Ricksecker's affidavit neets the
particularity requirements with respect to electronic tracking
devices as explained in Karo, 468 U S. 705. First, the affiant
explained that Sveumis vehicle, identified by nake, nodel,
license plate and VIN, was the "object into which the [GPS
device was] to be placed.™ Id. at 718. Second, the affiant
described the "circunstances that |led agents to wish to install
the [GPS device]." Id. The affiant explained that Sveum had
previ ously been convicted of stal king Johnson. Such conviction
was "based on hang-up calls received by Jam e Johnson at her
resi dence. " It was further alleged that the hang-up calls
ceased upon Sveumis incarceration, and commenced again after
Sveum was released from incarceration. The hang-up calls were
verified by TDS Metrocom phone records. It was these
circunstances that |led R cksecker to believe that Sveunis
vehicle was "being utilized in the commssion of . . . stalking”
and that "installation of a [GPS] tracking device on [ Sveuni s]
vehicle in conjunction with the nonitoring, maintenance and
retrieval of information from that [GPS] tracking device wll
lead to evidence of [stalking]." Finally, Ricksecker requested
aut horization to nonitor the GPS device "for a period of tine
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not to exceed 60 days." The order generally reiterated such
i nformation. Accordingly, we conclude that such information
"suffice[s] to permt issuance of a warrant authorizing [GPY]
installation and surveillance" on Sveum s vehicle. |d.
B. Reasonabl eness C ause
153 Even if a court determnes that a search warrant is
constitutionally wvalid, the manner in which the warrant was

executed renmains subject to judicial review See State .

Andrews, 201 Ws. 2d 383, 390, 549 N W2d 210 (1996). "A search
"must be conducted reasonably and appropriately limted to the
scope permtted by the warrant.'" Id. (quoting Petrone, 161
Ws. 2d at 542). "[1]t is generally left to the discretion of
the executing officers to determne the details of how best to
proceed with the performance of a search authorized by the
war rant —subject of <course to the general Fourth Anmendnent
protection 'against unreasonable searches and seizures.'"
Dalia, 441 U.S. at 257.

154 "There is no fornmula for the determnation of

r easonabl eness. " Ker v. California, 374 U S. 23, 33 (1963)

(internal citations omtted). Wet her a search was reasonabl e
depends on the particular circunstances of the case and requires
a balancing of "'the nature and quality of the intrusion on the
individual's Fourth Anmendnent interests against the inportance
of the governnent al interests alleged to justify the
intrusion.'" Henderson, 245 Ws. 2d 345, 918 (quoting United
States v. Place, 462 U S. 696, 703 (1983) (further quotation

omtted)). Constitutional reasonableness relates to the grounds
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for the search and seizure and to the circunstances surroundi ng
the execution of the search. 1d.

155 Whether a search was reasonably ordered and executed
is further informed by the Wsconsin Statutes. For exanpl e,
Ws. Stat. 8 968.12(1) defines the paraneters of a search
war r ant . Section 968.12 codifies the \Warrant G ause's
requi renents and provides part of the framework for a circuit

court's action; 8§ 968.12(1) provides:

A search warrant is an order signed by a judge
directing a law enforcenment officer to conduct a
search of a designated person, a designated object or
a designated place for the purpose of seizing
designated property or kinds of property. A judge
shall issue a search warrant if probable cause is
shown.

156 Wsconsin Stat. § 968.12(1) est abli shes that to
constitute a search warrant as described in the statute, the
order must be signed by a judge (a neutral and detached
magi strate), nust particularly describe the place to be searched
and the itenms to be seized and nust be supported by probable
cause. W concluded that the order here nmet each of these

requi renents. See supra Part 111.A 5. An order neeting the

paraneters of a search warrant set out in this section is a
statutorily authorized warrant, even though the docunent is
entitled "order." Therefore, that the order in this case was
not entitled, "search warrant," does not affect its validity
because, as the statute clearly states, "[a] search warrant is

an order." 8§ 968.12(1).
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157 A violation of a Wsconsin statute relating to search
warrants does not necessarily lead to the conclusion that a

search that was conducted is unreasonabl e. See, e.g., State v.

Meier, 60 Ws. 2d 452, 459-60, 210 N.W2d 685 (1973) (concluding
that any error as to the return of the search warrant violating
Ws. Stat. 8 968.17 did not prejudice the rights of the
defendant and therefore did not affect the validity of the
search). Case law and Ws. Stat. § 968.22 provide that
"evi dence nust not be suppressed for a nere statutory violation
or a technical irregularity of search warrant procedure unless
the violation or irregularity is material or the violation or
irregularity has prejudiced the defendant or affected the

defendant's substantial rights.” State v. Popenhagen, 2008 W

55, 9126, 309 Ws. 2d 601, 749 NW2d 611 (Prosser, J.,
concurring). "Conversely, if a statutory violation or statutory
irregularity of search warrant procedure is material or if the
violation or irregularity has prejudiced the defendant or

affected the defendant's substantial rights, the <court has

inplicit, if not explicit, statutory authority to suppress the
tainted evidence." 1d. (citing § 968.22).
158 We conclude that in |ight of the facts and

circunstances in this case, the order constitutes a valid search

1 Wsconsin Stat. § 968.22 provides: "No evidence seized
under a search warrant shall be suppressed because of technical
irregularities not affecting the substantial rights of the
def endant . "
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war r ant . 12 It was reasonably executed because the search was
"conducted reasonably and [was] appropriately limted to the
scope permtted by the warrant." Andrews, 201 Ws. 2d at 390
(i nternal guotation omtted). Furt her, violations of the

Wsconsin statutes governing search warrants were nere
"technical irregularities,” Ws. Stat. 8§ 968.22, that did not
render the search unreasonable. Accordingly, the data seized
fromthe GPS device was not subject to suppression.

159 The officers entered the driveway to install the GPS
device in Sveum s vehicle. I nstal l ati on was achi eved sinply, by
attaching the device with nmagnets and tape to the vehicle's
undercarri age. Mai nt enance of the GPS device included replacing
the device twice, due to its limted battery Ilife. Bot h
repl acenent devices were installed in the sane manner as the
first. After nonitoring Sveumis vehicle for 35 days, the
officers renoved the GPS device. Execution in this manner
stayed well within the confines of the authority granted by the

order, which authorized |law enforcenent to "install, use, [and]

2 Even if we had not concluded that the circuit court's
order constitutes a valid search warrant, a strong argunent
supportive of the good faith of |aw enforcenent could have been
made here. This is so because the process used to obtain the
order and the detailed circuit court order itself gave |aw
enforcenment an objectively reasonable basis to conclude that
they had |awful authority to proceed as they did. See Eason,
245 Ws. 2d 206, Y74. Good faith was not argued because it has
been the State's position that the actions of |aw enforcenent
did not constitute a search or a seizure, an issue that we do
not address.
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maintain® a GPS tracking device on Sveunmis vehicle and to
subsequently "renove" such devi ce.

160 Additionally, "[t]here is no indication that [I|aw
enforcenent's] intrusion went beyond what was necessary to
install and renove the equipnent."” Dalia, 441 U S. at 258 n. 20.
| ndeed, the officers did not enter any building, including
Sveum s hone, nor did they access the passenger conpartnent or
the trunk of the vehicle during installation, maintenance and
renmoval of the GPS device. Additionally, the officers replaced
the GPS devices only as was necessary and in the sane mnimlly
intrusive manner as the initial installation.

161 Sveum raises several argunents, which he contends
denonstrate that the order was not reasonably executed.
Specifically, Sveum argues that the officers violated his Fourth
Amendnent rights by: (1) failing to provide him notice of the
order issued by the circuit court prior to executing it; (2)
performng a search that exceeded the scope of the order; and
(3) failing to conply with the statutory return and inventory
procedures. W disagree.

162 The Suprene Court has specifically noted the "absence
of a constitutional requirenment that the warrant be exhibited at

the outset of the search.” United States v. Gubbs, 547 U. S

90, 99 (2006) (internal quotation omtted); see also Goh v.

Ramrez, 540 U.S. 551, 562 n.5 (2004). The G oh Court explained
the reasoning for the absence of such a requirenent. I t
expl ai ned: "Quite obviously, in sone circunstances—a
surreptitious search by neans of a wiretap, for exanple, or the
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search of enpty or abandoned prem ses—+t w Il be inpracticable
or inprudent for the officers to show the warrant in advance."
G oh, 540 U S at 562 n.5.

163 Goh's reasoning squarely applies here. Quite
obviously, installing and nonitoring the GPS tracking device
w thout Sveumis know edge was crucial to obtaining evidence
denonstrating Sveum was using his vehicle to stal k Johnson.

164 As stated, Sveum also argues that the officers search
exceeded the scope of the order. He argues this is so because
each day the officers nonitored Sveumis vehicle using the GPS
device constituted a separate intrusion requiring a new search
warrant. Again, we disagree.

65 In United States v. Squillacote, 221 F.3d 542 (4th

Cr. 2000), the United States Court of Appeals for the Fourth

Circuit rejected an argunent simlar to Sveunis. I n
Squi | | acot e, pur suant to an investigation of suspect ed
"espionage-related activities," a search warrant was issued

authorizing the search of the defendants' home for a period of
not nore than 10 days. |1d. at 557, 554. The search extended
over six days. Id. at 557. The defendants argued that the
evi dence seized pursuant to the warrant "must [] be suppressed
because the governnent did not obtain a new warrant for each
successi ve day of searching.” 1d.

166 The court rejected this argunent reasoning that due to
the conpl ex, ongoing nature of the espionage-related activities
and the nature of the evidence sought "the search was
necessarily extensive and exhaustive." |1d. Because "the search
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could not have been conpleted in a single day" and because it
viewed "the subsequent entries [] not [as] separate searches
requiring separate warrants, but instead [as] [] reasonable
continuations of the original search”" the government was not
required to obtain additional warrants for each day the search
continued. 1d.

167 We simlarly conclude that the conpl ex, ongoing nature
of stalking justified the 35 days of GPS surveillance on a
single search warrant. See Ws. Stat. § 940.32(1)(a), (2)(c)
(2001-02) (stalking requires, inter alia, a "course of conduct,"
which is "a series of 2 or nore acts carried out over tine .
that show a continuity of purpose,” directed at a specific
person inducing fear of bodily injury or death); Ws. Stat.
8 940.32(3)(b) (2001-02) (requiring a violation of sub. (2) and
a previous stalking conviction of the sanme victim within seven
years for the comm ssion of aggravated stalKking). Evi dence
sufficient to denonstrate Sveunis stalking required, inter alia,
data denonstrating Sveum engaged in "a series of 2 or nore acts
carried out over time," inducing Johnson to fear bodily injury
or death. See § 940.32(1)(a), (2)(c). A search obtaining this
type of evidence could not have been conpleted in a single day.
Moreover, the daily, continuous nonitoring of the GPS device on
Sveunis vehicle "were not separate searches requiring separate
warrants, but instead were sinply reasonable continuations of

the original search. ™ Squi | | acot e, 221 F.3d at 557.

Accordingly, the officers were not required to obtain additional
search warrants for each day the GPS nonitoring continued.
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168 Wsconsin Stat. 8 968.15 requires a search warrant to
be "executed and returned not nore than 5 days after the date of
i ssuance. " Wsconsin Stat. 8§ 968.17(1) requires that a search
warrant be returned to the clerk of court "within 48 hours after
execution” and that such return "be acconpanied by a witten
inventory of any property taken." The requirenment of a pronpt
return and inventory "'safeguard[s] [] the property rights of
individuals'" by ensuring that defendants are not permanently
deprived of having access to and control over their property
sei zed pursuant to a search warrant. See Meier, 60 Ws. 2d at

459 (quoting 68 Am Jur. 2d Searches and Seizures 8§ 83, at 738).

169 The order in this case was not returned along with a
witten inventory to the circuit court. See Ws. Stat.
88 968. 15 & 968. 17. Law enforcenent's failure to return the
order and inventory within the confines of 88 968.15 and 968. 17
do not render the execution of the order unreasonable. The
tinely return of a warrant is "a mnisterial duty which [does]
not affect the validity of the search absent prejudice to the

def endant . " State v. Elam 68 Ws. 2d 614, 620, 229 N.W2d 664

(1975) (citing Meier, 60 Ws. 2d 452); accord 2 Wayne R LaFave,
Sear ch and Sei zure 8 4.12(c) (4th ed. 2004) ("[T] he

"overwhelmng weight of authority' is to the effect that
required warrant return procedures are mnisterial and that
failure to conply with them is not a ground for voiding an

otherwi se valid search.") (quoting United States v. Kennedy, 457

F.2d 63, 67 (10th Gir. 1972)).
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170 Sveum has failed to denonstrate that he was prejudiced
by law enforcenent's failure to conply wth the procedural
return statutes. Because the officers in this case did not
seize any tangi ble evidence, but instead intangible electronic
data, there was no property to be returned to Sveum and,
therefore, no property to safeguard prior to its return to
Sveum Moreover, at all times Sveum had access to and control
over the location of his vehicle.

1710 Simlarly, we are not per suaded that Sveum s
substantial rights were violated by the officers’' failure to
execute and return the warrant within 5 days after the date of
I ssuance. See Ws. Stat. § 968.15. W note that wunder the
Federal Rules of OCrimnal Procedure, which explicitly govern
warrants for tracking devices, officers may use a tracking
device for a period not nore than "45 days from the date the
warrant was issued." Fed. R COim P. 41(e)(2)(0.2 As the
United States Suprenme Court has explained, "Federal Rule of
Crimnal Procedure 41 [] reflects the Fourth Amendnent's policy

agai nst unreasonable searches and seizures." Zurcher v.

Stanford Daily, 436 US. 547, 558 (Cal. 1978) (interna

quotation and brackets omtted). Here, the officers renoved the
GPS tracking device 35 days from the date the order was issued.
As we have expl ained, the officers' use of the GPS device for 35

days was reasonable and, therefore, the lack of a return to the

13 The Wsconsin statutes do not contain a simlar provision
governi ng tracki ng-devi ce warrants.
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circuit court in five days did not violate Sveum s substanti al
rights.

72 Accordingly, because we conclude that the failure to
conply with the requirenents of Ws. Stat. 88 968.15 and 968. 17
did not prejudice Sveumis substantial rights, the effect of the
error is cabined by Ws. Stat. § 968.22. Section 968.22
provides that wunless an error in the warrant affects a
substantial right of the defendant, the error does not perm:t
the suppression of evidence. Therefore, suppression of the

evi dence obtained here is not permssible. See Popenhagen, 309

Ws. 2d 601, 126 (Prosser, J., concurring); 8 968.22.
| V.  CONCLUSI ON

173 Sveum and the State have briefed two issues for
pur poses of our review (1) whether the installation of a GPS
tracking device to Sveums car while his car was parked in the
driveway of his home and the subsequent electronic nonitoring of
Sveunis car using the GPS constituted a search or seizure within
the mnmeaning of the Fourth Anmendnent of the United States
Constitution and Article 1, Section 11 of +the Wsconsin
Constitution; and (2) whether the court order authorizing the
installation and nmonitoring of a GPS tracking device on Sveunm s
vehicle constituted a valid warrant and, if so, whether the
police reasonably executed the warrant.

174 We elect not to resolve the first issue, and assune,
w t hout deciding, that a search or seizure occurred in this case
that required authorization by a warrant. We therefore decide
only the second issue, concluding that the order authorizing |aw

36
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enforcenent to install and nonitor a GPS tracking device on
Sveums vehicle constituted a valid warrant and that the
of ficers' execution of the warrant was reasonable. Accordingly,
we affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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175 N PATRICK CROOKS, J. (concurring). I join the
majority opinion and agree with its conclusions that the order
authorizing police officers to attach and nonitor the d obal
Positioning System (GPS) tracking device to Sveumis vehicle was

a valid warrant, and that the execution of that warrant was

r easonabl e. | wite separately to enphasize two points of
concern.

176 First, 1 believe that the scope of applicability of
this case should be limted to simlar factual situations,

specifically, those based on a valid warrant in which the
chal I enged search involves a GPS device that an officer attaches
to a vehicle in order to collect data from public roadways.
G ven the increased preval ence of GPS devices used in day-to-day
activities and the speed wth which technological advances
expand the ability and ways in which a person or object can be
tracked, | believe that expanding this holding to other uses or
ot her devices could have the potential to weaken protections
guaranteed by the Fourth Amendnent to the United States
Constitution and Article I, Section 11 of the Wsconsin
Consti tution.

77 Second, | echo ny colleagues' requests, see Justice
Ziegler's concurrence, 9179, 84; Chief Justice Abrahanson's
di ssent, 91126, that the Wsconsin |egislature weigh in on this
i ssue and enact |egislation governing the proper procedures for
issuing a warrant, executing that warrant, and other procedura
concerns related to police searches using GPS, such as tine

limts and return on the warrant requirenents. See Ws. Stat.
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8§ 968.17. The Federal Rules of Crimnal Procedure currently set
forth paraneters for warrants authorizing the installation and

nmonitoring of GPS devi ces. See Fed. R Cim P. 41(e)(2)(0O."*

! Rule 41(e)(2)(C provides:

(© Wwarrant for a Tracking Device. A tracking-device
warrant mnust identify the person or property to be
tracked, designate the mmgistrate judge to whom it
must be returned, and specify a reasonable |ength of
time that the device nmay be used. The time nust not
exceed 45 days from the date the warrant was issued

The court may, for good cause, grant one or nore
extensions for a reasonable period not to exceed 45
days each. The warrant nust conmand the officer to:

(i) conplete any installation authorized by the
warrant within a specified time no longer than 10
cal endar days;

(ii) perform any installation authorized by the
warrant during the daytine, unless the judge for good
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Such direction from the Wsconsin legislature wuld be
appropriate and well wthin its province, considering that it
has previously set forth procedures for authorizing and
executing simlar electronic searches, such as those involving
the interception of wire, electronic, and oral conmunications,
see Ws. Stat. 88 968.28-968.31, and the use of a pen register
or atrap and trace device, see Ws. Stat. 88 968. 34-968. 37.

178 For the foregoing reasons, | respectfully concur.

cause expressly authorizes installation at another
tinme; and

(tii) return the warrant to the judge designated in
t he warrant.

Fed. R CGim P. 41(e)(2) (0.
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179 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the mpjority's conclusion that the order authorizing |aw
enforcenment to install and nonitor a G obal Positioning System
(GPS) tracking device on Sveunmis vehicle constituted a valid
warrant and that |aw enforcenent's execution of the warrant was
r easonabl e. Majority op., T13. | wite separately to clarify
that in this case, the police officers appropriately sought
judicial approval because they intended to install or nonitor
the tracking device in private areas. G ven the conplexity and

sophi stication of GPS tracking, see, e.g., id., ¢9161-70, |

believe that the Wsconsin |egislature should consider expressly
requiring court authorization of the installation and nonitoring
of such tracking devices and should consider |legislatively
setting appropriate paraneters and standards for their use.
Said legislative action would be consistent wth anal ogous
W sconsin statutes that currently require court authorization of
the interception of wire, electronic, or oral conmunications,
see Ws. Stat. 88§ 968.28-968.31, and the installation and use of
a pen register or a trap and trace device, see Ws. Stat.
88 968. 34-968. 37. See also 18 U S.C § 3117 (2009); Fed. R

Cim P. 41. However, pursuant to United States v. Knotts, 460

US 276 (1983), it remains ny position that installing and
monitoring a GPS tracking device on a vehicle in a public area
does not constitute a search or seizure within the neaning of

the Fourth Anendnent. See also United States v. Garcia, 474

F.3d 994 (7th Gir. 2007).
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80 In this case, the police officers appropriately sought
judicial approval because they intended to install or nonitor
the tracking device in private areas. That point is made clear
by Detective Mary Ricksecker's affidavit and request for
authorization to place and nonitor the GPS tracking device on

Sveum s vehicle. She averred in relevant part:

[I]n order to effectively conduct the long term
surveillance of the Target Vehicle, your affiant or
assistant | aw enforcenent personnel, may have to enter
the premses located at 6685 County Trunk K, |owa
County, Wsconsin or 2426 Valley Street, Cross Pl ains,
Dane County, Wsconsin,! for the purpose of installing,
nmoni t ori ng, mai nt ai ni ng and retrieving t he
af orenenti oned d obal Posi ti oni ng System  (GPS)
tracki ng devi ce.

: [Ylour affiant is often required to obtain a key
to operate the vehicle for tenporary tinmes and nove
the vehicle to a secure location to install the device
and to open both the engine conpartnent and the trunk
area of the vehicle for installation. Your affiant
requests permssion to do the above acts in order to
secretly install the device.

Your affiant is aware that persons involved in
crimnal activities or conspiracies maintain the neans
and fruits of their violations, often in renote
| ocations including garages, homes and storage
sheds.

It is likely that the vehicle your affiant w shes

to nonitor wll be taken into private as well as
public places[;] therefore your affiant respectfully
requests the court[']s permssion to install and

monitor the tracking device inside such private and
public areas and the affiant requests permi ssion to

! The record reveal s that these addresses are the residences
of Sveum s sister and nother, respectively.

2



No. 2008AP658- CR. akz

obtain a key to operate the nmotor vehicle, if
necessary, and requests pernmission to use the sane
met hods to retrieve the device.

Accordingly, it is clear from Detective Ricksecker's affidavit
that | aw enforcenent intended to install the GPS tracking device
on Sveunmis vehicle by entering a private residence and operating
the vehicle and intended to track the vehicle inside private
| ocati ons. | ndeed, the <circuit court's order provides that
"[t]his matter cane before the court at the request of Detective
Mary Ricksecker to place and nonitor an electronic tracking
device on a vehicle that my enter private areas."” Because
Detective Ricksecker and her acconpanying police officers
intended to install or nonitor the tracking device on Sveunis
vehicle in private areas, they appropriately sought judicial
approval . Absent a warrant or exigent circunmstances, the
monitoring of a tracking device in a private area, a |ocation
not open to visual surveillance, violates the Fourth Amendnent
rights of those who have a justifiable interest in the privacy

of that area. United States v. Karo, 468 U S. 705, 714-15

(1984). "At the risk of Dbelaboring the obvious, private
residences are places in which the individual nornmally expects
privacy free of governnmental intrusion not authorized by a
warrant, and that expectation is plainly one that society is
prepared to recognize as justifiable." 1d. at 714.

181 Federal judges have express authorization to issue
warrants for the installation and use of tracking devices. See
18 U S.C. § 3117, Fed. R Cim P. 41(b)(4). The 2006
anendnents to Federal Rule of Crimnal Procedure 41 "reflect]]

the view that if the officers intend to install or use the
3
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device in a constitutionally protected area, they nust obtain
judicial approval to do so." Fed. R Crim P. 41(b) advisory
commttee's note. Upon receipt of an affidavit or other
information, an authorized federal judge "nust issue the warrant
if there is probable cause . . . to install and use a tracking
devi ce. " Fed. R Cim P. 41(d)(1). | mportantly, Rule 41's
requi renents for tracking-device warrants reflect the conplexity
and nuances of GPS tracking. See, e.g., Fed. R Cim P
41(e)(2)(C (providing that a tracking-device warrant nust
"specify a reasonable length of time that the device my be
used,” not to exceed 45 days from the date the warrant was
i ssued, and must command the officer to conplete installation
"Within a specified time no longer than 10 calendar days");
41(f)(2) (providing that the executing officer nust return the
warrant to the designated judge and serve a copy on the person
who was tracked or whose property was tracked "[wjithin 10
cal endar days after the use of the tracking device has ended").
182 Simlar to Federal Rule of Crim nal Procedure 41 and
consistent with orders authorizing the interception of wre,
el ectronic, or oral communications, see Ws. Stat. 88§ 968.28-
968. 31, and the installation and use of a pen register or a trap
and trace device, see Ws. Stat. 88 968.34-968.37, the Wsconsin
| egi sl ature shoul d consider expressly providing for court orders
authorizing the installation and nonitoring of a tracking device
and should consider setting appropriate paraneters. Express

aut hori zation and guidance would alleviate the problens that
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ari se when eval uating tracki ng-device warrants under our genera
statutory schene on search warrants. See majority op., fY61-70.
83 Again, in this case, the police officers appropriately
sought judicial approval because they intended to install or
nmonitor the tracking device on Sveunmis vehicle in private areas.
Consequently, | join the majority's conclusion that the order
authorizing law enforcenent to install and nonitor a GPS
tracking device on Sveumis vehicle constituted a valid warrant
and that I|aw enforcenent's execution of the warrant was
reasonable. However, it remains ny position that installing and
nmonitoring a GPS tracking device on a vehicle in a public area

does not constitute a search or seizure within the neaning of
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the Fourth Amendnent.? Therefore, in such instances, a search
warrant—while certainly desirable—nay not be necessary. See
Fed. R Cim P. 41(b) advisory conmttee's note (providing that
if law enforcenent "intend[s] to install and use the device
wi thout inplicating any Fourth Anmendnent rights, there is no

need to obtain the warrant"). Placing a GPS tracking device on

2 Nurmerous other courts have simlarly held. See, e.d.,
United States v. Garcia, 474 F.3d 994, 996-97 (7th Cr. 2007)
(hol ding that the Fourth Anmendnent does not limt the use of new
technology so long as the technology is readily available and
merely a substitute for an activity that is "unequivocally not a
search” like tracking a vehicle on public highways); United
States v. Mlver, 186 F.3d 1119, 1126-27 (9th GCr. 1999)
(concluding that the act of placing a magnetized tracking device
on the defendant's vehicle did not constitute a search and
sei zure because he had no reasonabl e expectation of privacy in
the wundercarriage of his vehicle, and the device did not
meani ngfully interfere with any possessory interest); United
States v. Jones, 451 F. Supp. 2d 71, 88 (D.D.C. 2006) (deem ng
adm ssible all data obtained from a GPS tracking device placed
on the defendant's vehicle, except for the data obtained while
the vehicle was parked in a private garage); United States v.
Moran, 349 F. Supp. 2d 425, 467 (N.D.N Y. 2005) (concluding that
the Fourth Amendnent was not inplicated by |law enforcenent's
attachnment and use of a GPS tracking device on the defendant's
vehicle because he "had no expectation of privacy in the
wher eabouts of his vehicle on a public roadway"); Gsborn v.
Nevada, 44 P.3d 523, 526 (Nev. 2002) (holding that |aw
enforcenment’'s warrantl|l ess attachnent of an electronic nonitoring
device to the bunper of the defendant's vehicle did not
constitute an unreasonable search or seizure under the Nevada
Constitution because the defendant "had neither a subjective nor
an objective expectation of privacy in the bunper of his
vehicle"); Stone v. Maryland, 941 A 2d 1238, 1250 (Md. Ct. Spec.
App. 2008) (describing the GPS tracking device attached to the
appellant's vehicle as "sinply the next generation of tracking
science and technology from the radio transmitter 'beeper' in
Knotts" and concluding that its use did not inplicate the Fourth
Amendnent because "[t]he appellant and his wife did not have a
reasonabl e expectation of privacy in their location as they
travel ed on public thoroughfares").

6
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the undercarriage of a vehicle while the vehicle is parked in a
public area does not constitute a seizure. @Grcia, 474 F.3d at
996 (concluding that |aw enforcenent "did not 'seize' the car in
any intelligible sense of the word" because "[t]he device did
not affect the car's driving qualities, did not draw power from
the car's engine or battery, did not take up room that m ght
ot herwi se have been occupied by passengers or packages, [and]
did not even alter the car's appearance"). Mdreover, tracking a
vehicle in public areas does not constitute a search, Knotts

460 U.S. at 281-85, because "[a] person travelling in an
aut onobi l e on public thoroughfares has no reasonabl e expectation
of privacy in his novenents from one place to another," id. at
281. For that sane reason, a person driving in a vehicle has no

reasonabl e expectation of privacy in the fact that he or she

arrived on private property after leaving a public roadway. I1d.
at 281-82. The driver voluntarily conveys such novenent to
whoever wi shes to observe. The Fourth Anmendnent does not
pr ohi bi t | aw enforcenent officers from augnmenting wth

appropriate technology their natural ability to conduct visual
surveillance. See id. at 282.

84 In summary, | wite separately to clarify that in this
case, the police officers appropriately sought judicial approval
because they intended to install or nonitor the tracking device
in private areas. Simlar to Federal Rule of Crimnal Procedure
41 and consistent with orders authorizing the interception of
wire, electronic, or oral comunications, see Ws. Stat.

88 968.28-968.31, and the installation and use of a pen register
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or a trap and trace device, see Ws. Stat. 88 968. 34-968. 37,
respectfully invite the Wsconsin legislature to consider
expressly provi di ng for court orders aut hori zi ng t he
installation and nonitoring of a tracking device and to set
appropriate paraneters. However, it remains ny position that
installing and nonitoring a GPS tracking device on a vehicle in
a public area does not constitute a search or seizure within the
meani ng of the Fourth Anmendnent.

185 For the foregoing reasons, | respectfully concur.
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186 SHI RLEY S. ABRAHAMSON, C. J. (di ssenting). | assune,
as does the mpjority opinion, that a search or seizure occurred
in the present case that required authorization by a warrant.

187 The majority therefore nust determ ne that the circuit
court Order authorizing the installation of the GPS in the
present case "constituted" a valid search warrant under
W sconsin | aw. Therein lies the problem The Order does not
nmeet the statutory requirenents of a Warrant. So, the next
guestion arises: Construing the Order as a warrant, are the
statutory defects in the Order "technical irregularities,” which
are excused under Ws. Stat. § 968.22,' or do the defects render
the Order, construed as a warrant, void from the beginning, that
is, does this case present a void ab initio warrant?

188 The |legislature has given us a clear, unanbiguous
answer .

189 Wsconsin Stat. 8§ 968.15 states that a search warrant
nmust be executed and returned not nore than five days after the
date of issuance and that if it is not executed within this tinme
franme, the warrant "shall be void and shall be returned to the
judge issuing it." (Enphasis added.)

190 The Order, as executed, did not neet this clear
statutory requirenent. This O der/Warrant purported to

authorize the renoval of the GPS "as soon as practicable after

! Wsconsin Stat. § 968.22 provides:

No evidence seized under a search warrant shall be
suppressed because of technical irregularities not
affecting the substantial rights of the defendant.

1
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the objectives of the surveillance are acconplished and not
|ater than 60 days from the date the order is signed.” Thus,
the Order on its face (and as it was executed) violates the
mandatory warrant requirenents in Ws. Stat. § 968.15. The
| egi sl ature decl ares such a warrant void.

191 The Oder is therefore void as a warrant. The
| egi slature expressly treats the failure to conply with the
five-day execution period as a fatal flaw In other words, the
| egislature has explicitly and pre-enptively instructed judges
and courts not to treat the five-day execution period as a
"technical irregularity” that can be forgiven under Ws. Stat.

§ 968.22. Section 968.15 provides as foll ows:

8§ 968.15 Search MWarrants; when executable. (1) A
search warrant nust be executed and returned not nore
than 5 days after the date of issuance.

(2) Any search warrant not executed wthin the tine
provided in sub. (1) shall be void and shall be
returned to the judge issuing it. (Enphasis added.)?

192 The Order's 60- day aut hori zati on peri od i's
irreconcilable with the statutory five-day execution and return

requirenent. The Order was executed over the course of the 35

2 The Judicial Council's 1969 note to this provision appears
in 1969 Ws. Laws ch. 255. It states as foll ows:

It is believed that there should be sone reasonabl e
period in which a warrant should be executed and

ret ur ned. Experience teaches that normally search
warrants have little effect if they are not pronptly
served. They should not be held by an officer and

served at his whim Various states have adopted tines
different from the federal requirenent in FR C. P
41 (d) which has a 10-day limtation. The Council,
after consultation with law enforcenent authorities,
felt 5 days was a reasonabl e peri od.

2
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days that the GPS was nmmintained on the vehicle and no return
was ever made to the judge who issued the Order.

193 The law enforcenment officer seeking the Oder knew
that the Order did not have statutory support. In her affidavit
and request for authorization to install the GPS, Detective
Ri cksecker averred that the State of Wsconsin "has no explicit
statute under Chapter 968 that addresses the issue of installing
tracking devices on private property."” The ~circuit court
signing the Oder |ikewise knew that the Order did not satisfy
the statutory requirenents of a warrant. The circuit court
judge characterized the Order as "nobst akin to a search warrant”
(enmphasi s added), thus acknow edging that the judge knew the
Order was not, in fact or law, a search warrant.® The majority
di sregards not only the statutory warrant requirenents but also
the candor, |egal reasoning, and commobn sense of the detective
and circuit judge who crafted this O der.

194 The legislature has declared the Order/Warrant in the
present case void. What part of the word "void" doesn't the
maj ority understand? Wiy doesn't the majority opinion follow
the legislature's directive?

195 Wien a warrant is void ab initio, the evidence nust be

suppr essed. "[ S] uppressing evidence obtained as a result of

3 At the circuit court, the State al so argued that the Order
did not neet the statutory requirenents of a warrant.

These facts undermne any "good faith" argunent because
both the police and the issuing judge recognized they were
operating outside the statutory warrant authorization. Contra
majority op., 158 n.13.
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[an] wunauthorized, defective warrant is necessary to preserve

the integrity of the judicial process.” State v. Hess, 2010 W

82, 13, . Ws. 2d __, _ Nw2d __

196 The mjority’s decision today may have far-reaching
consequences extending well beyond GPS surveillance. |f warrant
requirenents that are mandatory in the statutes are rendered
optional in reality;, if fatal flaws are treated as nere
technical irregularities; if clear statutory |anguage is ignored
with regard to GPS tracking, what is to prevent the
proliferation of simlar court orders which, under the guise of
a "warrant" but w thout statutory basis or limtation, authorize
a sweeping search of a hone or an office wthout affording the
protections expressly laid out by the |egislature? The
majority's rationale offers no limtation on what searches nay
be authorized outside the statutory provisions. The nmgjority
offers no answer to how such authorizations m ght be checked.

197 1 could end this dissent right here. | address the
remai ning argunents to resolve lingering doubt, if any, about
the validity of this Oder if treated as a warrant, and because
a contrast to the legal authorization for warrants and other
surveillance orders highlights the lack of conpliance wth any
authorizing law for the GPS tracking Order in the present case.

198 The Order at issue does not neet the constitutional or
statutory requirenments for a search warrant.

199 | agree with Sveum that "the Fourth Amendnent nmakes

clear that nmere probable cause plus a judge's signature do not a
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warrant make. "* Al though the affidavit denonstrated probable
cause, the adequacy of the probable cause showing is not wthout
doubts because of the nature of the GPS devi ce.

1100 The Order authorized the police to "place an
el ectronic tracking device" onto Sveumis vehicle (located on the

curtilage) and allowed the police to "enter and reenter the

vehicle . . . to install, use, mmintain and conduct surveillance
and nonitoring . . . of a nobile electronic tracking device."
However, police did not install "a device"; they installed three
GPS devices over the course of the surveillance. Rat her than

nmerely replacing the battery every 14 to 21 days, the police
chose to renmove and replace the whole device. Thus, the
officers invaded Sveumis vehicle three distinct times, whereas
the Order, pursuant to a single showing of probable cause,

appears only to have authorized one such invasion.?®

* Reply Brief of Defendant-Appellant-Petitioner at 10.

® In invalidating a New York eavesdroppi ng statute under the
Fourth Amendnent, the United States Suprene Court stated that
statutory "authorization of eavesdropping for a two-nonth period
is the equivalent of a series of intrusions, searches, and
seizures pursuant to a single showing of probable cause.™
Berger v. New York, 388 U S. 41, 59 (1967). The aut hori zation
of GPS tracking for 60 days on a single showing of probable
cause suffers the same infirmty.

5
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101 Wth regard to other statutory defects, | will exam ne
various statutory provisions. | begin with Wsconsin Stat.
§ 968.10, which authorizes a search of a person, object or place
and a seizure when the search is conducted as foll ows:

(1) Incident to a lawful arrest;

(2) Wth consent;

(3) Pursuant to a valid search warrant;

(4 Wth the authority and wthin the scope of a
right of [awful inspection;

(5) Pursuant to a search during an authorized
tenporary questioning as provided in s. 968.25;
or

(6) As otherw se authorized by |aw.

1102 Subsections (1), (2), (4), and (5) are inapplicable
here. The search in the present case is valid only if the Oder
is a "valid search warrant” (under sub. (3) above) or is

"ot herwi se authorized by |aw' (under sub. (6) above). The O der

The GPS device was initially installed on April 23, 2003
the device was replaced approximately two weeks |ater. The
collected GPS data revealed incrimnating evidence from April
25, 2003 and April 26, 2003, dates before the device was first

repl aced. That evidence should have established that "the
objectives of the surveillance [were] acconplished.” By the
Oder's own ternms, police were then obligated to renove the
device "as soon as practicable.™ In fact, police replaced the
device anot her time after this show ng. The repeat

installations continuing to collect data well beyond that tine
appear to have been unreasonabl e continuations of the original
search wunder the ternms of the Oder itself. I ncrim nating
evidence sufficient to denonstrate Sveunis stal king had already
been obtained and the objectives of the surveillance
acconpl i shed.
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in the present case does not fit within either sub. (3) or sub
(6).

1103 First examning Ws. Stat. § 968.12(3), the Oder is
not a "valid search warrant" because it does not fit within the
definition of "search warrant” found in Ws. Stat. 8§ 968.12(1).

1104 A search warrant is an order signed by a judge
directing a law enforcenent officer to conduct a search of a
desi gnat ed person, a designated object or a designated place for
the purpose of seizing designated property or kinds of
property.” As a threshold matter, the Order in the present case
was signed by a judge; it did direct a |aw enforcenent officer
to act. But the act directed was not, in the words of the
statute, "to <conduct a search of a designated person, a
designated object or a designated place for the purpose of
sei zing designated property or kinds of property.” Installing

the GPS does not fit within a search of a designated person, a

desi gnat ed object, or a designated place.® Even if one construes

® The nmjority unnecessarily conplicates the issue by
declining to consider the Oder in its entirety and striking
t hose portions that authorize |aw enforcenent officers to, anong
other things, "surreptitiously enter and reenter the vehicle and
any buildings and structures containing the vehicle or any

prem ses on which the vehicle is located . . . ." See npjority
op., 9150. The majority so concludes because "there is no
evi dence that these areas were ever searched, and it does not
appear that any evidence was found in them" Mjority op., Y51

The majority does not pause to consider whether the stricken
portions were supported by probable cause. |1d.

7
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the Order as targeting a search of a designated object or place,

n7

it was not "for the purposing of seizing designated property

This reasoning also ignores the fact that for police to
attach the GPS device to Sveums vehicle, they entered the
prem ses on which the vehicle was located. The ngjority treats
as severed the only |anguage of the order that appears to have
aut hori zed t he of ficers to "surreptitiously enter and
reenter . . . [the] prem ses"” at 2426 Valley Road, Cross Plains,
where Sveumis vehicle was l|located, to install the GPS devices.
It follows that when police did so, they were acting outside the
aut hori zation of the Order as the nmgjority opinion now reads the
O der.

By striking this portion of the Order, the mpjority renders

the Order effectively useless. Yet, it sonehow still naintains
that the portion of the Oder that authorized |aw enforcenent
officers to install, use, and naintain a GPS tracking device

remains valid, and that the evidence obtained under this order
need not be suppressed. See mpjority op., 949. The majority's
reasoni ng seens internally inconsistent.

" The relevant "property subject to seizure" is set forth in
Ws. Stat. § 968.13. GPS tracking would have to be fit into
§ 968.13(1)(c):

968. 13 Search warrant; property subject to seizure.

(1) A search warrant may authorize the seizure of the
fol | ow ng:

(a) Contraband, which includes without limtation
because of enuneration lottery tickets, ganbling
machi nes or other ganbling devices, |ewd, obscene
or indecent witten nmatter, pi ctures, sound
recordings or notion picture filnms, forged noney
or witten instrunents and the tools, dies,
machines or materials for making them and
controlled subst ances, as defi ned in S.
961.01(4), and controlled substance anal ogs, as
defined in s. 961.01(4n), and the inplenents for
snoking or injecting them Ganbling machines or
ot her ganbl i ng devi ces possessed by a
shi pbuil ding business that conplies wth s.
945. 095 are not subject to this section.

(b) Anything which is the fruit of or has been
used in the comm ssion of any crine.

8
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unl ess t he dat a information fits wi thin W's. St at .
§ 968.13(1)(c).

1105 Furthernore, the Oder/Warrant did not conply wth
Ws. Stat. 8§ 968.17(1), which provides that the "return of the
search warrant shall be made within 48 hours after execution to

the clerk designated in the warrant.” Under State v. Mier, 60

Ws. 2d 452, 459, 210 N.W2d 685 (1973), "failure of an officer

to make return of a search warrant [within the statutory period

of 48 hours] properly issued and served will not invalidate the
search warrant, or a search and seizure mnade thereunder, even
where the statute requires the return wthin a certain
time . " (enphasis added). However, a court order that does

not make any provisions for such a return is not a "search

warrant properly issued,” as it fails to neet the statutory
requirenent. See Ws. Stat. 8§ 968.23 for the illustrative form
of a search warrant, including the comand that the |aw
enforcement officer return the warrant within 48 hours. The

return nust be "acconpanied by a witten inventory of any
property taken,” which in the present case would anount to the

data collected by the GPS tracki ng devi ce.

(c) Anything other than docunents which my
constitute evidence of any crine.

(d) Docunents which may constitute evidence of
any crinme, if probable cause is shown that the
docunents are under the control of a person who
is reasonably suspected to be concerned in the
commi ssion of that crime under s. 939.05(2).

(2) In this section, "docunents" includes, but is not
limted to, books, papers, records, recordings, tapes,
phot ographs, filns or conputer or electronic data.

9
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1106 The Order does not satisfy these warrant requirenents.
No clerk was designated to whom the return was to be nmade 48
hours after execution. See Ws. Stat. 88 968.17(2), .23. There
is no record of areturnto a clerk or to the court.

1107 These failures violate the ternms of Ws. Stat.
88 968.17(2) and 968.23 and undermine the statute's intended
ef fect. Absent conpliance with return provisions, the police
were inmplicitly granted unchecked discretion in the use of the
GPS data after it was obtained. This practice underm nes the
statutory provision for judicial supervision, which is the
interest protected by the statutory return requirenents and
whi ch guards against potential abuses of police authority.?®
Violation of this provision runs afoul of clear statutory
requi renents and of | egislative purpose.

7108 Because the Order is not, in mnmy opinion, a warrant
the statutory "receipt" requirenent under Ws. Stat. § 968.18
was Vviolated. That section provides that "[a]ny | aw enforcenent
officer seizing any itens without a search warrant shall give a
receipt as soon as practicable to the person from whose

n9

possessi on they are taken. No such recei pt was given to Sveum

8 The legislative history reveals that the return provision
is "for the protection of both the party whose property was
seized and the officer making the seizure.” Judi ci al Counci |
Note to Ws. Laws of 1969, ch. 255. See also State v. Meier, 60
Ws. 2d 452, 459, 201 N.W2d 685 (1973).

® Sveum argues, and | agree, that this requirenment was not
met here. However, "[f]ailure to give such receipt shall not
render the evidence seized inadmssible upon a trial." W s.

Stat. § 968. 18.
10
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1109 These nunerous failures to conply wth statutory
warrant requirenents are fatal to the mpjority's contention that
the Order "constituted" a warrant under the requirenents of the
law. Although Ws. Stat. 8 968.22 provides that "[n]o evidence
seized under a search warrant shall be suppressed because of
technical irregularities not affecting the substantial rights of
the defendant,” the statutory violations that | have enunerated
were not nere "technical irregularities.” Rat her, they were
significant substantive departures from the statutory nmandates
that were designed to protect the privacy interests of the
subject of a search warrant. Virtually all of the tine
l[imtations and provisions for judicial docunmentation and notice
provi ded by the statute were brushed aside by the provisions of
the Oder here, which purported to give police unfettered
di scretionary surveillance authorization for up to 60 days. | t
cannot credibly be argued that Sveum s substantial rights were
not affected as a result.

1110 Finally, even if one could argue that each of these
statutory defects is by itself a technicality, their cumnulative
effect affects the substantial rights of the defendant. The
numerous violations  of the statutes governing warrants

denonstrate that this Oder just doesn't fit the statutory

11
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mandates of a warrant.° Because the Oder violates the
statutory requirenments of a warrant and thus cannot constitute a
war r ant, any evidence obtained by the Oder should be
suppr essed.

111 Suppression is necessary "to achieve the objectives of

the statute . ." See State v. Popenhagen, 2008 W 55, {62

309 Ws. 2d 601, 749 N.W2d 611.

112 Popenhagen involved a subpoena that directed the
production of docunents; the subpoena violated Ws. Stat.
§ 968. 135. The court concluded that because the subpoena
contravened the statute, the evidence would be suppressed.
Popenhagen, 309 Ws. 2d 601, ¢62. Simlarly, in the present
case, the evidence obtained in violation of the warrant statutes
shoul d be suppressed in order to achieve the objectives of the
statutes and to discourage courts and law enforcenment from
creatively evading the warrant requirenents set forth by the
| egislature by justifying searches and surveillance activities
under ad hoc judicially crafted rules and requirenents.

1113 Law enforcenment did nothing nalicious or unreasonable
here. The investigating detective took a responsible, desirable
course in the present case. Law enforcenment went to a neutral

magi strate for authority. A wel | -grounded supporting affidavit

V1t is permissible to aggregate errors to determine their
overall i npact. Several individually harmess errors may
cunmul atively affect the defendant's substantial rights. State

v. Harris, 2008 W 15, 49110, 307 Ws. 2d 555, 745 N W2d 397;
State v. Thiel, 2003 W 111, 959, 264 Ws. 2d 571, 665
N. W2d 305; Alvarez v. Boyd, 225 F.3d 820, 824 (7th G r. 2000);
United States v. Rivera, 900 F.2d 1462, 1469 (10th Cr. 1990);
United States v. Wallace, 848 F.2d 1464, 1472 (9th Cr. 1988).

12
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was submitted to the judge, admtting that there was no
statutory authority for a GPS warrant.

1114 Nowhere is there authority for the court to authorize
the search conducted in the present case. The Order issued
woul d not be a valid search warrant for a hone or an office, and
it is likewwse insufficient for the search undertaken here.
Courts and judges do not have free-floating authority to approve
what ever searches, seizures, or novel surveillance techniques
police my wsh to pursue. The Jlaw provides specific
authorizations for warrants, subject to specific limtations.
The Order in this case falls outside any identified source of
aut hori zati on.

1115 Because the court Order authorizing the installation
of the GPS failed to authorize "a search of a person, object or
pl ace” and a seizure "[p]Jursuant to a valid search warrant” as
required by Ws. Stat. § 968.10(3), | conclude that the
installation of the GPS on Sveunmis vehicle was a warrantless
search and thus was presunptively invalid.!* The State bears the
burden of proving the search valid under sonme exception to the

warrant requirenent. It has failed to do so.

1'1n State v. Pallone, 2000 W 77, 929, 236 Ws. 2d 162,
613 N.W2d 568, the court stated that "[a] warrantless search is
per se unreasonable wunless one of the 'few specifically
established and well-delineated exceptions' justifies the

sear ch. The State bears the burden of proving that a
warrantless search falls under one  of the established
exceptions.” Id. (internal citations omtted). In the present

case, the state nmkes no effort to justify the search on the
basis of any recogni zed exception to the need for a warrant.

13



No. 2008AP658- CR. ssa

216 I turn now to Ws. Stat. § 968.10(6) authorizing a
search "as otherw se authorized by |aw" The installation and
use of a GPS tracking device are not authorized by any | aw.

117 No statute authorizes the issuance of the Oder in the
present case. It is not authorized under Ws. Stat. 88 968.27-
.32, governing the procedure for obtaining an order to intercept
wire, electronic, or oral comunications, because 8§ 968.27(4)(d)
defines electronic comunications to exclude any comrunication
froma tracking device. Even if the GPS tracking in the present
case were analyzed as "interception of wire, electronic or ora
comuni cati ons, " t he O der cont ravenes ot her statutory
requi renents. Under § 968. 30, no order may  aut hori ze

i nterception of such comunications "for any period |onger than
is necessary to achieve the objective of the authorization, nor
in any event |onger than 30 days.”" Ws. Stat. § 968.30(5). The
Order in the present case inpermssibly authorized surveill ance
for up to 60 days.

1118 Wsconsin Stat. 88 968.34-.37 regulating the use of
pen registers and trap-and-trace devices are |ikewi se not
applicable here. The existence of these provisions authorizing,

subj ect to certain limts, ot her ki nds of el ectronic

surveillance and investigation sinply highlights exactly what is

14
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mssing in the present case: any source of legal authority
underlying the Order purporting to authorize GPS tracking. *?

1119 No claim is made in the majority opinion or by the
parties that the circuit courts have inherent power to issue
search warrants.

1120 In several states the notion that the power to issue
search warrants may be inherent in the courts or stem from the
common | aw has been rejected; judicial authority to issue search
warrants is viewed as having a statutory source, subject to

statutory limtations.®®

12 Justice Crooks and Justice Ziegler observe that federal
courts have authorization to issue warrants for installation of
tracking devides under 18 U S.C. § 3117 and Fed. R Crim Proc.
41(b) (4), but acknow edge that Wsconsin has no anal ogous Rul es
or Statutes. See Justice Crooks' concurrence, 977; Justice
Zi egler's concurrence, 9181-82.

13 See, e.g., City of Seattle v. MCready, 868 P.2d 134, 143
(Wash. 1994) (declining to recognize the issuance of search
warrants as an inherent constitutional authority and holding
that search warrants are "a form of process which is to be
governed by statute or court rule"); Mier v. Sulhoff, 360
N.W2d 722, 726 (lowa 1985) ("Because there is no conmon-I|aw
right to issue a search warrant, we conclude that we |ack the
authority to expand by judicial fiat the purposes fixed by the
|l egislature for which search warrants nmay lawfully issue.")
(internal citations omtted); State v. Baker, 160 S.E. 2d 556,
556-57 (S.C. 1968) ("There is no conmmobn law right to issue

search warrants. The issuing authority is subject to the
constitutional prohibition against unreasonable searches and
seizures . . . and subject to statutory control.").

The United States Suprene Court, in a case challenging pen

regi ster surveillance, concluded that federal district courts
had the power to authorize such surveillance under Fed. R Crim
Proc. 41, which regul ates searches and sei zures. United States
v. New York Tel. Co., 434 US. 159, 170 (1977). The court
expl ai ned:

15
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121 Electronic surveill ance is upon us, raising
significant and rapidly energing privacy issues. A device in

common usage, such as your cell phone, mght be used to track

your whereabouts. The law wll have to tackle each new
challenge as it arises. Courts may provide answers to sone
probl ens; others will require legislative solutions.

122 In the present case, we address GPS tracking of a
personal vehicle. Searches and expectations of privacy in a
personal notor vehicle are an area where the case |aw provides
at least a sound point of departure. The lesson is that courts
should not freely permt searches that infringe on recognized
privacy interests in this arena.

1123 "An individual operating or traveling in an autonobile
does not 1lose all reasonable expectation of privacy sinply

because the autonobile and its use are subject to governnent

Qur conclusion that Rule 41 authorizes the use of pen
regi sters under appropriate circunstances is supported
by Fed. Rule Crim Proc. 57(b), which provides: "If no
procedure is specifically prescribed by rule, the
court may proceed in any | awf ul manner not
inconsistent with these rules or with any applicable
statute.” Al though we need not and do not decide
whether Rule 57(b) by itself would authorize the
i ssuance of pen register orders, it reinforces our
conclusion that Rule 41 is sufficiently broad to
include seizures of intangible itenms such as dial
i mpul ses recorded by pen registers as well as tangible
itens.

W sconsin has not adopted an anal ogue of Rule 41.

Sonme states, including Colorado and Maine, have simlarly
broadened by court rule the grounds for issuance of search
warrants. See, e.g., People v. Leahy, 484 P.2d 778 (Colo.

1970); State v. Cadigan, 249 A 2d 750 (Me. 1969).
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nl4

regul ati on. In Arizona v. Gant, 129 S. C. 1710, 1720 (2009),

the United States Suprene Court recently reaffirmed that "the
[motorist's privacy interest in his vehicle is] inportant and
deserving of constitutional protection.”

1124 Here, |aw enforcenent tracked the notion and novenents
of Sveums car with a GPS device, enabling increased police
surveillance that in earlier tinmes would have been physically,
| ogistically, and financially inpossible.

1125 GPS | ocational tracking does not sinply replace visua
surveil |l ance. Law enforcenent officers could not, as a
practical matter, track the vehicle through visual surveillance

alone. ™ As the New York Court of Appeals expl ai ned:

4 Delaware v. Prouse, 440 U S. 648, 662-63 (1979)
(referring to Adans v. WIlians, 407 U S. 143, 146 (1972)).

5 1n her concurrence, Justice Ziegler concludes that GPS
surveillance of a private vehicle is not a constitutional search
or seizure so long as the installation and nonitoring are in
public areas and therefore that a warrant or court authorization
"may not be necessary.” Justice Ziegler's characterization is
that this surveillance constitutes "augnenting with appropriate
technology their [law enforcenent officers'] natural ability to

conduct visual surveillance.” The next questions becone, "What
is '"appropriate technology ?" and "What is neant by 'the natura

ability to conduct visual surveillance ?" VWhat are the
“"l'imts . . . upon this power of technology to shrink the realm

of guaranteed privacy"? See Kyllo v. United States, 533 U S
27, 34 (2001).
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"GPS is not a mere enhancenent of human sensory
capacity, it facilitates a new technol ogi ca
perception of the world in which the situation of any
object may be followed and exhaustively recorded over,
in nost cases, a practically unlimted period.

Disclosed in the data retrieved . . . will be trips,
the indisputably private nature of which takes little
i magi nation to conjure: trips to the psychiatrist, the
pl astic surgeon, the abortion «clinic, the AIDS
treatment center, the strip club, the crimnal defense

attorney, the by-the-hour-notel, the wunion neeting,
t he nosque, synagogue or church, the gay bar and on
and on. What the technology yields and records is a

highly detailed profile . .16

1126 | recogni ze t hat t he probl ens pr esent ed by
technol ogically assisted physical surveillance are conplex and
that the interests of privacy and crinme detection are
substanti al . The warrant statutes are carefully crafted to

protect privacy and |aw enforcenent interests. These statutes

have long and effectively governed searches and seizures in

Justice Ziegler's analysis relies on the radio "beeper”
cases, Justice Ziegler's concurrence, 9179-80 (citing United
States v. Karo, 468 U S. 705, 714-15 (1984); United States v.
Knotts, 460 U S. 276 (1983)). She also cites United States V.
Garcia, 474 F.3d 994, 996-97 (7th Gr. 2007), and other cases
that follow simlar logic. Although the issue is not decided by
the court today, it is worth noting that other courts have
disagreed with this analysis, determning that GPS tracking is
di stingui shable from the form of tracking addressed in the
"beeper" cases. See, e.qg., People v. Waver, 909 N E 2d 1195
(N.Y. 2009); State v. Jackson, 76 P.3d 217, 223 (Wash. 2003)
("We perceive a difference between the kind of uninterrupted,
24-hour a day surveillance possible through use of a GPS devi ce,
whi ch does not depend upon whether an officer could in fact have
mai nt ai ned visual contact over the tracking period, and an
officer's use of binoculars or a flashlight to augnment his or
her senses;" a GPS device "does not merely augnent the officers
senses, but rather provides a technological substitute for
traditional visual tracking.").

16 people v. Weaver, 909 N E.2d 1195, 1199 (N.Y. 2009)
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W sconsin. The courts, and especially this court, should not do

violence to these "bread and butter" |aw enforcement statutes in

an ill-advised attenpt to bend clear and well-established |aw to
fit novel and fast-changing technol ogy. The nyriad of
technical, legal and policy issues involved in electronic

surveillance lend thenselves to |egislative resolution, not ad
hoc judicial authorizations or a bew lderingly conplex judicial
attenpt to shoehorn the possibilities of new surveillance
technologies into the paraneters of statutes that were never
nmeant to accommodate t hem

1127 For the reasons set forth, | conclude that there was
no warrant. The constitution and statutes have been viol ated.
The evi dence shoul d be suppressed.

1128 I am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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