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REVI EW of a decision of the Court of Appeals. Reversed and

remanded to the circuit court for further proceedings.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision

of the court of appeals® affirming the circuit court's order?

L' MIler v. Hanover Ins. Co., No. 2008AP1494, unpublished
slip op., Y13 (Ws. C. App. July 30, 2009).

2 The Honorable Mchael J. MA pine of Mnroe County
presi ded.



No. 2008AP1494

denying Zurich Anerican Insurance Conpany's (Zurich) notion for
relief froma default judgnent and limting Vearl MIller, Wanda
MIller and Ross, Dayne and Wade MIler's (collectively, Mller)
damages to $2 nillion. The follow ng issues are presented for
our review (1) whether the circuit court properly entered a
default judgnent against Zurich for its failure to tinely answer
MIler's anmended conplaint; (2) whether the <circuit court
erroneously exercised its discretion in denying Zurich's notion
for relief from the default judgnent, pursuant to Ws. Stat.
§ 806.07(1)(h) (2007-08):° and (3) whether the circuit court
properly limted MIler's damages to $2 million.

12 W conclude that the circuit —court erroneously
exercised its discretion in denying Zurich's notion for relief
fromthe $2 nmillion default judgnent. Because we so concl ude,
we need not decide whether the circuit court properly entered
the default judgnent against Zurich or whether the circuit court
properly limted MIller's damages to $2 mllion. Accordingly,
we reverse the court of appeals decision affirmng the circuit
court's denial of Zurich's notion for relief from judgnment and
remand to the circuit court to vacate the default judgnent.

| . BACKGROUND

13 The facts of this case are lengthy and conplicated.

On August 11, 2003, Vearl Mller (Vearl) was injured in a car

accident in the course of his enploynent. Wiile operating a

S Al further references to the Wsconsin Statutes are to
t he 2007-08 version unl ess ot herw se indi cat ed.
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vehicl e owned by Ceneral Parts, Inc. (General Parts), the parent
conpany of Vearl's enployer, Car Quest, Vearl was struck by
anot her vehicle. James Smth, Jr. (Smth) was the driver of
that vehicle. As a result of the accident, Vearl suffered
traumatic injuries, including permanent paralysis from the wai st
down.

14 On June 23, 2004, Vearl and his wfe, Wanda Ml er
(Wanda), filed a conplaint, alleging Smth's negligence. The
conplaint clainmed damages for Vearl's injuries and for Wanda's
| oss of consortium and society and conpani onship. The conpl ai nt
named four defendants: (1) Smth; (2) Smth's insurer, Acuity
| nsurance (Acuity); (3) Zurich, as GCeneral Parts' worker's
conpensation insurer; and (4) the Hanover Insurance Conpany
(Hanover), as Vearl's personal wunderinsured notorist insurer.
Zurich was nanmed as a defendant because it had a statutory
subrogation interest in any tort recovery.

15 On July 9, 2004, Zurich tinely answered the conpl aint,
by and through its attorney, Janes Ratzel (Ratzel). Zurich
affirmatively asserted a subrogation interest "to the ful
extent of any worker's conpensation benefits that have been paid
or will be paid to or on behalf of the plaintiff Vearl Mller."

16 On Novenber 11, 2004, Mller's counsel wote a letter

to Ratzel, which stated in part:

My understanding is that you are representing
Zurich in a subrogation capacity, but are you also
counsel on the potenti al [ underinsured notorist]
cl ai nf If so, kindly provide ne with any and all
certified policies of possible [underinsured notorist]
coverage, including unbrella and [comercial general

3



No. 2008AP1494

[Tability] pol i ci es, in effect for Vearl MIller
through Car Quest or GCeneral Parts, Inc. at the tine
of this accident. If not, please forward this to the

appropriate counsel for Zurich. Actually, we are nost
interested in all [underinsured notorist] policies in
effect for M. MIler as an enpl oyee driver.

M7 Rat zel responded to the letter from MIller's counsel

on Novenber 15, 2004. The letter stated:

| understand that you are appearing as co-counsel

for the plaintiffs in this matter. In response to
your letter of Novenber 11, 2004, | only represent
Zurich to the extent of the worker's conpensation
i nterest. | don't know if the issue of [underinsured
notorist] coverage has ever been explored. In ny
di scussions, | am not aware of anyone raising that
i ssue and as such, | cannot state one way or another

whet her there is [underinsured notorist] coverage. As
to the position of Acuity, they have offered their
policy limts fromday one and | believe that the only
thing that is taking place right now is obtaining sone
addi tional proceeds fromthe tortfeasor Smth.

Pl ease contact ne with any questions or conments.
As you are aware, ny worker's conpensation interest
attaches to the policy limts of Acuity but would not
cone into play as it pertains to any [underinsured
nmotorist] claim Thank you.

18 MIller's counsel corresponded with GAB Robins Risk
Managenent Services, Inc. (GAB Robins), a third-party clains
adm ni strator for General Parts, on Decenber 13, 2004, and
Decenber 27, 2004, regarding obtaining certified copies of any
i nsurance policies containing underinsured notorist coverage
Zurich had issued to Car Quest or General Parts. On January 6,
2005, Attorney Tinothy Lyons (Lyons) sent a letter to Mller's
counsel informng him anong other things, that his "law firm
[ had] been retained by GAB Robins Risk Mnagenent Services,

Inc., with regard to [Vear]l Mller's] claim™ Lyons again

4
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corresponded with Mller's counsel on February 1, 2005. Thi s
letter was to inform MIller's counsel that while Zurich had
i ssued GCeneral Parts a commercial autonobile insurance policy,
it was GAB Robin's position that "there is no [underinsured
notori st] coverage" in the comrercial autonobile policy covering
MIler because Ceneral Parts rejected Zurich's offer of such
cover age. Enclosed with the letter was "the form signed by the
representative of General Parts, Inc. rejecting [underinsured
motori st] coverage."*

19 Acuity agreed to pay its policy limt of $100,000, and
Smith contributed $2,000 to a settlenment fund. A dispute arose
over how the funds were to be distributed. On January 18, 2005,
Zurich, through Ratzel, filed a notion for approval of third
party settlenment proposing a distribution.

110 Eventually, the parties stipulated to an agreed on

distribution of the settlenment proceeds. Mller's counsel filed

4 Contrary to the concurrence's suggestion that Lyons
"appeared to be representing Zurich's [underinsured notorist]
interest,” concurrence, 193, the record conclusively establishes
that Lyons did not represent Zurich in any capacity. In an
affidavit, Lyons averred:

| am the attorney for GAB Robins . . . . [T I have
never entered an appearance in this case, as neither
GAB Robins nor General Parts/CarQuest have been a
party to this case. [] I have not represented Zurich
in this case. [] | have never personally communi cated
in any way Wwth any representative of Zurich in
connection with this case.

Accordingly, we disagree with the concurrence's assertion that
Lyons represented Zurich on the underinsured notorist claim
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a letter in the circuit court, dated February 10, 2005, copying
all counsel of record, including Ratzel, asking the court to
sign and approve a stipulation and order for disbursenent of the
settlenment proceeds and a stipulation and order for partial
di sm ssal of parties. Al'l counsel of record, including Ratze

for Zurich, signed the stipulations. On February 11, 2005, the
court entered both orders.

111 The order for partial dismssal stated "that only the
defendants Janmes L. Smth, Jr. and Acuity Insurance are hereby
di sm ssed as defendants in the above matter with prejudice and
W t hout costs.” Wth respect to Zurich and Hanover as the
remai ni ng defendants, MIller's February 10, 2005 letter to the

court expl ai ned:

W are keeping this case open as to all other nanmed
def endant s. There are potentially other clains
involving these defendants and other issues of
[underinsured notorist insurance], insurance agent
errors and omssions and/or nedical mal practi ce.
Thank you.

1122 I n Novenmber 2005, the circuit court issued a notice of
hearing setting a scheduling conference for January 10, 2006
The notice was distributed to Mller's counsel, Hanover's
counsel and to Zurich. The notice was not distributed to
Rat zel , and he did not attend the schedul i ng conference.

13 On January 10, 2006, the day of the scheduling

conference, MIller's counsel sent a letter to the circuit court

informng the court of the status of the case. The letter
stated: "Kindly keep this case open for future proceedi ngs, and
we wll expect to have additional notions and/or pleadings in

6
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the case within the next couple of nonths." A copy of this
letter was sent to MIller's co-counsel and Hanover's counsel.
Nei t her Zurich nor Ratzel received this letter. The judge nade
the follow ng handwitten notations on a copy of the January 10,
2006 letter: "request approved,” which was circled, "please
advise" and "please file." A copy of the letter with the
judge's notations was sent to MIller's co-counsel and Hanover's
counsel ; neither Zurich nor Ratzel received a copy.

14 Mller's counsel filed with the circuit court a letter
dated June 5, 2006, enclosing an anmended sumons and conpl aint,
which were filed on June 7, 2006. The letter inforned the court

of the follow ng:

Encl osed is our Amended Summons and Conplaint nmaking
clainms for additional coverage and/or reducing clause

issues on those, as well as other contractual and
extra-contractual clainms for damages, including bad
faith. Two of these insurers are new parties to this
action, and all wll be served via their respective

regi stered agents.
The anmended conpl aint named Massachusetts Bay |nsurance Conpany
(Massachusetts Bay), Zurich and Hanover as defendants and
cl ai ned, inter alia, that Zurich's comerci al aut onobi | e
i nsurance policy provided MIller, as an insured, underinsured
not ori st coverage. Contrary to the above-quoted letter, the

anended conpl aint added only one new party because Zurich and
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Hanover were never dismissed as defendants.?® A copy of this
letter was sent to MIller's co-counsel, Hanover's counsel and

Lyons; neither Ratzel nor Zurich received a copy.

°® At various times throughout this proceeding, Mller's
counsel has argued that Zurich was dism ssed fromthe case after
the worker's conpensation claimwas resolved, citing to an order
for dism ssal and disbursenents pursuant to Ws. Stat. § 102.29
entered by the circuit court on January 17, 2006. Thi s order
enunerated the sane distribution of settlenent proceeds as the
court's February 11, 2005 order for disbursenent of settlenent
proceeds and stated that "after the provisions of the above
agreenent have been effectuated, the above-entitled action shal
be dism ssed as it pertains to the defendants with prejudice and
W thout costs and that an Order to that effect may be entered
wi thout notice."™ Attached to the order for dismssal is a note
dated January 19, 2006, which states "Case remains open for
future proceedings."

This order was mnistakenly entered by the circuit court and
was not sent to the parties or to counsel. | ndeed, at the
hearing on Zurich's notion for extension of time to file its
answer and MIller's notion for default judgnment, the follow ng
exchange occurred:

[ Court]: As | indicated the other day, [the
January 17, 2006 order] obviously was in error and
that order that dismssed Zurich wth prejudice in
error is vacated.

[Attorney Craig Nelson for Zurich]: Wth respect
to the Court's order that the January 17, 2006, order
is vacated, do |—do | wunderstand properly that that
order is vacated as of today?

[ Court]: Well, actually it was mstakenly
entered and the order is an order that really | view
as a nullity since it was mstakenly entered :
And | also don't believe . . . that that order was

ever provi ded to ei t her M . Rat zel or M .
Mubarak[, MIller's co-counsel,] or anybody else for
that matter. So |—and the reason that | say that is

8
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115 On June 12, 2006, the circuit court issued a notice of
hearing setting a scheduling conference for June 30, 2006. The
notice was distributed to MIller's counsel, Hanover's counsel,
Massachusetts Bay and Zurich. The notice was not distributed to
Rat zel .

126 On June 20, 2006, MIller served the anmended sunmons
and conplaint on Zurich through its registered agent, Stanley
Lowe. The anmended summons and conplaint were never served on
Rat zel . On June 22, 2006, the anmended sunmons and conpl ai nt was
forwarded to Caroline Fountain (Fountain), a Zurich enployee who
is responsible for receiving suit papers from Zurich's
regi stered agent and forwarding them to the appropriate claim
handl er . In an affidavit, Fountain averred that she m stakenly
beli eved the anended sunmons and conplaint were duplicates of a
summons and conpl aint she had received six days earlier, which
she forwarded to GAB Robins. The sumons and conpl aint involved
a nedical negligence lawsuit the MIllers commenced in the sane
court arising out of the sane accident, namng Zurich as a

subrogat ed defendant. Because Fountain believed the anended

that I don't know that there would have been anyone
that woul d have therefore relied on that order.

The circuit court's order entering default judgnent against
Zurich confirmed the court's coments at the hearing. The order
stated that the January 17, 2006 order for dismssal "was not
distributed to counsel or the parties[,] . . . was nmade in error
and is vacated." G ven that the court vacated the January 17,
2006 order dismssing all defendants fromthe action and that it
was not distributed to any of the parties, the order does not
i mpact our deci sion.
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summons and conplaint had already been processed, she did not
forward the pleadings to GAB Robins as she normal ly did.

117 On June 30, 2006, the circuit court issued a notice of
hearing setting a scheduling conference for August 28, 2006.
The notice was distributed to Mller's counsel, Hanover's
counsel, Massachusetts Bay and Zuri ch.

18 Hanover and Massachusetts Bay, represented by the sane
counsel, tinely answered the anmended conplaint on August 4,
2006. Because Zurich failed to tinely answer the anended
conplaint, on Septenber 1, 2006, MIller filed a notion for
default judgnent against Zurich. A copy of this notion was sent
to Mller's <co-counsel, counsel for Mssachusetts Bay and
Hanover, Zurich and Lyons.

119 On Septenber 21, 2006, Attorney Craig Nelson (Nelson)
answered MIler's anended conplaint on behalf of Zurich. In its
answer, Zurich affirmatively alleged that the policy it issued
to General Parts did not include any underinsured notorist
coverage. On Septenber 26, 2006, Zurich also filed a notion for
extension of time to answer MIller's anended conpl aint. Zurich
mount ed several argunents in support of its notion. First,
Zurich argued that the anended summons and conplaint were
i nproperly served because, pursuant to Ws. Stat. § 801.14(2),
service nust have been nmade on Ratzel, Zurich's attorney of
record. Al ternatively, Zurich contended that its "failure to
act was the result of excusable neglect,” citing Ws. Stat.
8 801.15(2)(a). Finally, Zurich argued that the circuit court
shoul d deny the notion for default judgnent because, if granted,

10
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the court would be conpelled to re-open the judgnment under Ws.
Stat. § 806.07(1)(a) and (h).®° In response, Mller filed a
notion to strike Zurich's answer to the anmended conpl ai nt.

120 On Decenber 1, 2006, the circuit court denied Zurich's
nmotion for extension of tinme and granted Mller's notion to
strike Zurich's answer and notion for default |judgnent. The
court's order for default judgnent against Zurich concluded that
MIller "properly served the Amended Summons and Conplaint on
Zurich pursuant to Ws. Stat. § 801.14 and Wsconsin Law on its
regi stered agent, although Attorney Ratzel remained as counsel
of record for Zurich." The circuit court further concluded that
Zurich's failure to tinely answer was not the result of
excusable neglect, but did not address whether "[a]ny other
reasons justif[ied] relief" from the default judgnent, Ws.
Stat. § 806.07(1)(h).

21 Zurich filed a petition seeking |eave to appeal the
circuit court's non-final order for default judgnent against it.

The court of appeals denied Zurich's petition.

® Wsconsin Stat. § 806.07(1) provides in relevant part:

On notion and upon such ternms as are just, the court,
subject to subs. (2) and (3), may relieve a party or
| egal representative from a judgnent, order or
stipulation for the follow ng reasons:

(a) M stake, inadvertence, surprise, or excusable
negl ect ;

(h) Any other reasons justifying relief from the
operation of the judgnent.

11
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122 Zurich noved the circuit court for reconsideration.
In support of its notion, Zurich submtted an affidavit of
Nel son, which attached 18 docunents, including correspondence
and pleadings, not sent to or served on Ratzel. Mor eover ,
Nel son averred that after consulting with the Mnroe County
Clerk of Court's office, "it appears that Attorney Ratzel was
neither added to [nor] deleted from the CCAP system as counse
of record for Zurich, at any tinme before Decenber 22, 2006."
Attached to the affidavit was a copy of a CCAP entry for this
proceeding listing all attorneys of record, for all present and
di smissed parties, except Ratzel.’ The circuit court denied
Zurich's notion.

23 Zurich again petitioned the court of appeals seeking
| eave to appeal the circuit court's non-final order denying
Zurich's notion for reconsideration, or, alternatively, a
supervisory wit of mandanus directing the circuit court to
grant its reconsideration notion. The court of appeals denied

both petitions.

" A search of the CCAP database on June 1, 2010, lists
Rat zel as an attorney for Zurich. CCAP indicates that Ratzel
entered the action as Zurich's attorney on Decenber 22, 2006,
and wi thdrew on Novenber 26, 2007. CCAP lists Craig Nelson as
Zurich's attorney and indicates he entered the action on
Sept enber 22, 2006. No attorney for Zurich is listed prior to
Sept enber 22, 2006. See Wsconsin Circuit Court Access,
http://wcca. w courts. gov/si npl eCaseSear ch. xsl (sel ect "Monr oe
County"” from drop down nenu, enter 2004CV212 in "case nunber”
box and click "search") (last visited June 23, 2010).

12
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24 Zurich then noved for relief fromthe default judgnent
pursuant to Ws. Stat. 8§ 806.07(1)(h), which the circuit court
deni ed.

25 After extensive discovery, the circuit court conducted
a hearing on damages. The circuit court awarded $9, 666, 314. 98
plus costs to Mller. The court then issued an order limting
the anobunt awarded at the damages hearing to $2 nmillion plus
costs because MIller's anmended conplaint sought $2 mllion in
underinsured notorist coverage and prorating the damages between
each of the plaintiffs.

126 Zurich appealed the circuit court's order granting
default judgnment, denying it relief from the judgnent and the

damages awar d. MIller v. Hanover Ins. Co., No. 2008AP1494,

unpubl i shed slip op., 913 (Ws. C. App. July 30, 2009). Mller

cross-appealed from the <circuit court's order |imting its
damages to $2 nmillion and prorating the damage award. |d.
27 Regarding Zurich's appeal, the ~court of appeals

concluded that the «circuit court properly granted default
judgnment to MIler and properly denied relief from the judgnent.
Id., 93. Oh Mller's cross-appeal, the court of appeals
concluded that because Mller's anended conplaint alleged
Zurich's policy limt was $2 mllion, Mller is limted to
recovering that anount. Id., 9144. The court of appeals
reversed the circuit court's order prorating the danmages award.
1d., 146.

128 Zurich petitioned for review, and MIller cross-
petitioned. W granted review and now reverse.

13
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1. BACKGROUND
A.  Standard of Review
129 "Whether to grant relief from judgnent under Ws.
Stat. 8§ 806.07(1)(h) is a decision within the discretion of the
circuit court," which we review under the erroneous exercise of

di scretion standard. Sukala v. Heritage Mut. Ins. Co., 2005 W

83, 18, 282 Ws. 2d 46, 698 N.W2d 610 (citing Franke v. Franke,

2004 W 8, 154, 268 Ws. 2d 360, 674 N.W2d 832). "A circuit
court does not erroneously exercise its discretion if its
decision is based on the facts of record and on the application

of a correct legal standard."” Larry v. Harris, 2008 W 81, {15,

311 Ws. 2d 326, 752 N.W2d 279 (citing Hartung v. Hartung, 102

Ws. 2d 58, 66, 306 N.W2d 16 (1981)).
130 "We will not reverse a discretionary determ nation by
the [circuit] court if the record shows that discretion was in

fact exercised and we can perceive a reasonable basis for the

court's decision.” Sukala, 282 Ws. 2d 46, 98 (further
gquotation omtted). We generally look for reasons to sustain a
circuit court's discretionary determ nation. | d. However,

where the circuit court sets forth no reasons or inadequate
reasons for its decision, we wll independently review the
record to determ ne whether the circuit court properly exercised
its discretion and whether the facts provide support for the

court's deci sion. Connor v. Connor, 2001 W 49, 938, 243

Ws. 2d 279, 627 N.W2d 182.

14
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B. GCeneral Principles of Ws. Stat. 8 806.07(1)(h)

131 A «circuit court's authority to vacate a default
judgnent derives from Ws. Stat. § 806.07. Larry, 311 Ws. 2d
326, 1917. "Section 806.07(1) lists conditions under which a
circuit court may exercise its discretion and open a default
j udgnent . " Id. In exercising its discretion in deciding
whet her to vacate a default judgnent, the circuit court nust be

cogni zant of three (general consi derati ons. Dugenske v.

Dugenske, 80 Ws. 2d 64, 68, 257 N.wW2d 865 (1977). First,
8 806.07(1) is renedial in nature and should be liberally
construed. See id.® Second, "the Ilaw prefers, whenever
reasonably possible, to afford litigants a day in court and a
trial on the issues.” Id. Third, "default judgnments are
regarded with particular disfavor." Id. Indeed, on this |ast
point we have stated that "default judgnment is the ultimate

sanction.” Split Rock Hardwoods, Inc. v. Lunber Liquidators,

Inc., 2002 W 66, 164, 253 Ws. 2d 238, 646 N W2d 109.
Consequently, default judgnments ought to attract close scrutiny
on appellate review. |d.

132 Paragraphs (a)—(g) describe specific circunstances for
which relief my be granted; para. (h) "is a 'catch-all
provision allowing relief from judgnent for 'any other reasons

justifying relief."" Sukala, 282 Ws. 2d 46, 109. In the

8 Dugenske v. Dugenske cites to Ws. Stat. § 269.46, which
was "replaced by section 806.07, Stats., [and] contains a
simlar provision for relief from judgnents.” Dugenske, 80
Ws. 2d 64, 67 & n.1, 257 NW2d 865 (1977).

15
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i nst ant action, Zurich contends that the circuit court
erroneously exercised its discretion in refusing to open the
default judgnent under Ws. Stat. 8 806.07(1)(h).

133 "Paragraph (1)(h) 'gives the trial court br oad
di scretionary authority and invokes the pure equity power of the

court."" Id. (quoting Mullen v. Coolong, 153 Ws. 2d 401, 407

451 N.W2d 412 (1990)). Para. (1)(h) "is to be liberally
construed to provide relief from a judgnment whenever appropriate

to acconplish justice." Shanee Y. v. Ronnie J., 2004 W App 58,

11, 271 Ws. 2d 242, 677 N W2d 684. However, the court should
not interpret para. (1)(h) so broadly as to erode the concept of
finality, nor should it interpret it so narromy that it no
| onger provides relief for truly deserving clainmnts. State ex

rel. ML.B. v. DGH, 122 Ws. 2d 536, 552, 363 N W2d 419

(1985). "I'n short, we balance the conpeting values of finality
and fairness" in deciding the notion. Connor, 243 Ws. 2d 279,
127.

134 "To determne whether a party is entitled to review
under Ws. Stat. 8 806.07(1)(h), the <circuit court should
examne the allegations acconpanying the notion wth the
assunption that all assertions contained therein are true."
Sukal a, 282 Ws. 2d 46, 110 (citing ML.B., 122 Ws. 2d at 553).
If the facts alleged constitute extraordinary circunstances such
that relief my be warranted under para. (1)(h), a hearing nust
be held on the truth of the allegations. 1d. After determ ning
the truth of the allegations and considering any other factors
bearing on the equities of the case, the circuit court exercises

16
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its discretion to decide whether to grant relief from the
j udgnment, order or stipulation. Id. The party seeking relief
bears the burden to prove that extraordinary circunstances
exist. 1d., 712 (citing Connor, 243 Ws. 2d 279, 128).

135 A court appropriately grants relief from a default
j udgnment under para. (1)(h) when extraordinary circunstances are
present justifying relief in the interest of justice. ML.B.,
122 Ws. 2d at 553. "[ E] xtraordi nary circunstances are those
where 'the sanctity of the final judgnment is outweighed by the
i ncessant conmand of the court's conscience that justice be done
in light of all the facts."" Sukala, 282 Ws. 2d 46, 912
(quoting Mdgged v. Mgged, 2000 W App 39, 113, 233 Ws. 2d 90,

607 N W2d 662) (further internal quotations and citations
omtted).

36 In exercising its discretion in determ ning whether it
should grant relief from a judgnent, the circuit court "nust
consider a wde range of factors”" in determning whether
extraordinary circunstances are present, always keeping in mnd
the conpeting interests of finality of judgnents and fairness in
the resolution of the dispute. ML.B., 122 Ws. 2d at 552;
Sukal a, 282 Ws. 2d 46, ¢{11. We have explained that these

factors include, but are not limted to, the foll ow ng:

"whet her the judgnent was the result of t he

consci entious, deliberate and well-infornmed choice of
the clai nmant; whet her the clai mant received the
effective assistance of counsel; whether relief 1is

sought from a judgment in which there has been no
judicial consideration of the nerits and the interest
of deciding the particular case on the nerits
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outweighs the finality of judgnents; whether there is
a neritorious defense to the claim and whether there
are intervening circunstances naking it inequitable to
grant relief."

Sukal a, 282 Ws. 2d 46, Y11 (quoting ML.B., 122 Ws. 2d at 552-
53).
C. Application of Ws. Stat. 8§ 806.07(1)(h)

137 Zurich argues that the «circuit court erroneously
exercised its discretion in denying its notion for relief from
the default judgnment pursuant to Ws. Stat. 8 806.07(1)(h). W
agr ee.

38 The circuit court held a hearing on Zurich's notion
for relief from default judgnent. In denying Zurich's notion,
the circuit court did not identify the equitable balance it was
to apply or the relevant factors it was to consider when
deciding a notion under Ws. Stat. § 806.07(1)(h). The circuit
court reiterated its interpretation of Ws. Stat. 8§ 801.14(2)
and that, in its view, MIller properly served the anended
sutmons  and conplaint on Zurich. The extent of the circuit

court's consideration of equitable principles was as foll ows:

[ Court]: | believe that when the default
judgnment was granted to the plaintiff that the |aw
said to nme that | have to take the avernents in the

conplaint as being correct; and although there is a
claim that this is not sonething that is done in the
interest of justice, |I'm aware that there is at |east
one other case where the coverage issue, although
there was sone coverage, was not an issue that the
Court then was able to deal wth.

And | believe under the circunstances that the
unfortunate failure to respond to the anmended summons
and conplaint brings us where we are today. |'m going

18
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to deny the notion for relief as has been requested by
Zuri ch.

139 Zurich argues that the «circuit <court failed to
consi der the appropriate factors in determning whether

extraordinary circunstances are present that justify vacating

the default judgnent. Zurich argues that the circuit court was
required to consider a "wide range of factors,” including the
five "interest of justice" factors set forth in ML.B. See

supra 136. As such, Zurich urges us to engage in an independent
review of the record to determne whether relief from the
default judgnent was appropriate.

140 Conversely, in its brief to this court, MIler argued
that "the five-factor interests of justice test . . . is not
controlling in the context of a default judgnent." Gting

Estate of Oto v. Physicians Insurance Co. of Wsconsin, 2008 W

78, 311 Ws. 2d 84, 751 N W2d 805, and Hedtcke v. Sentry

| nsurance Co., 109 Ws. 2d 461, 326 N.W2d 727 (1982), Mller

contends that in the context of default judgnents, the circuit
court need only consider the interest of justice factors upon a
finding of excusable neglect. In MIler's view, because the
circuit court found that Zurich's failure to answer was not the
result of excusable neglect, "[blased on Oto, no further
analysis of the interests of justice was necessary or proper."
We di sagr ee.

141 We conclude that ML.B., and subsequent cases,
unanbi guously establish that a circuit court is to consider the

five interest of justice factors in determning whether
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extraordinary circunstances are present under Ws. St at.
8 806.07(1)(h) such that relief from a judgnent, including a
default judgnent, is appropriate. ML.B., 122 Ws. 2d at 552-
53; see Connor, 243 Ws. 2d 279, 9141 (applying the five interest

of justice factors to determne whether the <circuit court
properly exercised its discretion in denying relief from default

judgnment under para. (1)(h)); Johns v. Cnty. of Oneida, 201

Ws. 2d 600, 607-08, 549 N.W2d 269 (Ct. App. 1996) (sane). A
finding of excusable neglect 1is not required wunder the
extraordinary circunstances test to obtain relief froma default

j udgnent under para. (1)(h). See generally ML.B., 122 Ws. 2d

536. We so concl ude for several reasons.

142 First, Mller's reliance on Oto and Hedtcke is

m spl aced. Both cases involved a notion to enlarge tinme under
Ws. Stat. § 801.15(2)(a). Oto, 311 Ws. 2d 84, 1123, 111-20;
Hedt cke, 109 Ws. 2d at 467. Section 801.15(2)(a) provides that
the court may, on notion, order a period of tinme enlarged. "If
the notion is nade after the expiration of the specified tineg,
it shall not be granted unless the court finds that the failure

to act was the result of excusable neglect.™ 8 801.15(2)(a)

(enphasi s added).

143 Mller is correct in pointing out that both Qto and
Hedtcke state that a notion to enlarge tine may be granted if
the circuit court makes a finding of excusable neglect "'and if
the interests of justice would be served by the enlargenent of
tinme."" Qto, 311 Ws. 2d 84, 91114 (quoting Hedtcke, 109
Ws. 2d at 468). The requirenent that the circuit court nmake a
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finding of excusable neglect in order to grant a notion to
enlarge tine after the expiration of the specified tine is
derived from the plain |anguage of Ws. Stat. 8§ 801.15(2)(a).
However, 8 801.15(2)(a) is not relevant here because we are not
deciding whether the circuit court properly denied Zurich's
notion to enlarge tine.

144 By contrast, Ws. Stat. 8§ 806.07(1)(h), the statute on
which Zurich relies for relief from the default judgnent, does
not by its plain language require a finding of excusable
negl ect . We further note that because § 806.07(1)(a) permts
relief on a finding of "excusable neglect,” requiring a finding
of excusabl e negl ect under 8§ 806.07(1)(h) would render a portion

of para. (1)(a) surplusage. See State ex rel. Kalal v. CGrcuit

Court for Dane Cnty., 2004 W 58, 4946, 271 Ws. 2d 633, 681

N.W2d 110 ("Statutory |anguage is read where possible to give
reasonable effect to every word, in or der to avoid
surpl usage.").

145 Johns supports our view that a finding of excusable
neglect is not required for a court to grant relief under Ws.
Stat. 8§ 806.07(1)(h). In Johns, the court of appeals was asked
to determ ne whether the circuit court erroneously exercised its
di scretion when it denied the Johns' notion for default judgnment
against the County for its failure to tinely answer the
conplaint. Johns, 201 Ws. 2d at 602. "Johns contend[ed] that
upon a showing of a failure to answer wthin the statutory
period the court is conpelled to grant a default judgnment unless
the answering party can denonstrate excusable neglect, citing
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Hedt cke, 109 Ws. 2d 461, and Martin v. Giffin, 117 Ws. 2d

438, 344 N.W2d 206 (Ct. App. 1984)."° Johns, 201 Ws. 2d at
604-05. In rejecting this argunent, the court of appeals noted
that "the [circuit] court denied the default judgnment because it
determned that, if granted, the court would subsequently reopen
the judgnent based on the exi stence  of extraordi nary
circunstances under [Ws. Stat.] 8 806.07(1)(h)." Id. at 606.

It expl ai ned:

The [circuit] court therefore considered whether it
woul d reopen a default judgnent based on 8§ 806.07, and
not whether the untinely answer was the result of
excusabl e neglect. Therefore, we conclude that
Hedt cke and Martin are inapposite to the issues before
us because they deal wth excusable neglect and not
whether a [circuit] ~court <could properly deny a
default judgnment if it determined such a judgnent
woul d be reopened under 8§ 806. 07.

146 Finally, MIller argues that "[t]he five-factor test,
however, does not conport wth default judgnents. If a
defaulting party can invoke the five-factor test, nost of the
factors are satisfied sinply because the issue was never
j oi ned. " W agree with Mller's assessnment that nany of the
factors will weigh in favor of a party seeking relief from a
default judgnent entered for failure to tinely answer. However,
we do not agree that this supports the argunment that the

interest of justice factors should not be applied when a party

® Martin v. Giffin, 117 Ws. 2d 438, 442, 344 N.W2d 206
(C. App. 1984), citing Hedtcke v. Sentry Insurance Co., 109
Ws. 2d 461, 468, 326 N.wW2d 727 (1982), determ ned whether the
defendant's "failure to answer was the result of excusable
negl ect. "
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seeks relief froma default judgnent; rather, this is consistent
with our stated policy that default judgnents are "the ultimte
sanction" and that we regard them "with particular disfavor."
Split Rock, 253 Ws. 2d 238, {64; Dugenske, 80 Ws. 2d at 68.

147 We conclude that the circuit court set forth
i nadequate reasons for its decision at the notion hearing. As
such, we wll independently review the record to determne
whet her there is a basis for the proper exercise of discretion
i ncl udi ng whether the record provides a reasonable basis for the

court's decision. See Connor, 243 Ws. 2d 279, 138.

48 In so doing, we conclude that based on the record in
this case, the circuit court's decision was not reasonable in
light of the extraordinary circunstances present in this case
and the nunmerous errors, procedural and otherw se, that were
generated in part by plaintiff's counsel and the circuit court
personnel who were responsible for listing Ratzel as Zurich's
attorney of record into the CCAP system see supra 22 & note 7.
Accordingly, we conclude, for the reasons that follow, that the
circuit court erroneously exercised its discretion when it
denied Zurich's notion for relief fromthe default judgment.

149 We begin our discussion by applying each of the five
interest of justice factors to the facts of this case. First,
we |ook to "whether the judgnent was the result of the
conscientious, deliberate and well-informed choice of the
cl ai mant . " Sukal a, 282 Ws. 2d 46, 4911 (quoting ML.B., 122
Ws. 2d at 552).
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150 In Allstate Insurance Co. v. Brunswick Corp., the

circuit court ent er ed sti pul at ed decl aratory j udgnent s
dism ssing two insurance conpanies from the underlying action
because under then-existing law, their policies did not provide
coverage for the clains asserted. Al |l state, 2007 W App 221,
12, 305 Ws. 2d 400, 740 N w2d 888. Three years later, we
overruled the law the parties relied on in stipulating to the
decl aratory judgnents. Id., 13. Brunswi ck sought relief from
the judgnents under Ws. Stat. 8§ 806.07(1)(h), which the circuit
court deni ed. Id. In affirmng the circuit court's decision,
the court of appeals analyzed the interest of justice factors.
Id., 9117-15. Applying the first factor, the court noted that
Brunswi ck was presented with the issue of a declaratory judgnment
to determ ne whether the policies provided coverage and, upon
consi deration, Brunswick chose to concede that it could not
def end agai nst the coverage questions. Id., 109. As such, the
stipulations were the product of a deliberate, well-inforned
choice. See id.

51 By contrast, the default judgnent in this case was not
an issue presented to and considered by Zurich. The default
judgment was not affirmatively or voluntarily entered into;
rather, it was the result of a collection of procedural
irregularities and Zurich's inaction. It is difficult to
imagine a situation in which a defendant would wel cone a default
judgment, especially when $2 mllion is at stake. Zurich argued
that the default judgnment occurred through no fault of its own.
Zurich contends that MIler's and the court's failure to inform
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Zurich's counsel of record of proceedings, correspondence and
pl eadi ngs contributed to the default judgnent.

152 Additionally, Zurich answered the anmended conplaint 17
days after it received a copy of Mller's notion for default
j udgnent . Thr oughout the proceedi ngs, Zurich vigorously
defended against the default judgnent, including filing two
petitions in the court of appeals seeking |eave to appeal the
court's non-final orders and a petition for a supervisory wit
of mandanus. The record denonstrates that Zurich's failure to
tinely answer the anended conplaint was not a deliberate, well-
i nformed choi ce. Accordingly, this factor weighs in Zurich's
favor.

153 Next, we turn to whether Zurich received the effective
assi stance of counsel. Sukala, 282 Ws. 2d 46, 9Y11. There was
a dispute as to whether Ratzel was counsel of record for Zurich
on the wunderinsured notorist coverage claim in light of his
letter to MIler's counsel that he represented Zurich only with
respect to the worker's conpensation claim or whether his

representation might extend to any subsequent claims.®  The

W do not agree with the concurrence's assertion that
Rat zel probably could not have represented Zurich on its
underinsured notorist claim because he faced a conflict of
i nterest. Concurrence, 983. Even if the concurrence were
correct, that representing an insurer on both a Ws. Stat.
8§ 102.29 claim and an underinsured notorist claimcould create a
conflict of interest, id., 188, we see no potential for such a
conflict in this case.
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di spute arose because Ratzel's letter is capable of nore than
one interpretation. However, we note that when the letter was
sent, no underinsured notorist coverage claimhad been nade, and
Rat zel had said that it was his understanding that there was no
underinsured notorist coverage available from Zurich. In the
sane letter, Ratzel directed MIller's counsel to "contact [him
with any questions or comments." MIller's counsel mnade no
attenpt to contact Ratzel. Furthernore, when the underinsured
nmotori st coverage claim was nade, Ratzel was not served with a
copy of the anended conplaint. From this record, we cannot
conclude that Zurich received the effective assistance of
counsel in regard to defending against MIller's underinsured
notori st coverage claim Accordingly, this factor weighs in
favor of Zurich.

154 Third, we look to "whether relief is sought from a
judgnent in which there has been no judicial consideration of
the nmerits and the interest of deciding the particular case on
the nerits outweighs the finality of judgnents."” Id., 111
(quoting ML.B., 122 Ws. 2d at 552). As is the nature of
default judgnents, there has been no judicial consideration of

the nerits of Mller's claim seeking underinsured notorist

Acuity, Smth's insurer, agreed to pay its policy limt of
$100, 000, and Smith contributed $2,000 to a settlement fund on
Mller's negligence claim There was no dispute as to the
negligence of the tortfeasor, Smth. Because Smth's negligence
was undi sputed and because Acuity offered its full policy limt,
t hereby renoving the potential for Zurich to receive nore noney,
there is no potential for a conflict of interest under the facts
of this case.
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cover age. In light of the significant anmount of nobney at stake
and our preference "to afford litigants a day in court and a
trial on the issues,” we conclude that judicial consideration of
the nerits outweighs the finality of the default judgment.

Split Rock, 253 Ws. 2d 238, ¢{64. Accordingly, this factor

wei ghs in Zurich's favor.
155 Fourth, we consider whether Zurich has a neritorious
defense to Mller's claim for underinsured notorist coverage.

See Sukala, 282 Ws. 2d 46, 111. "The crux of the inquiry is

whet her, given another chance, the party seeking to vacate the
judgnment coul d reasonably expect a different result.” Allstate,
305 Ws. 2d 400, 114.

156 In its answer, Zurich affirmatively asserted that the
commercial autonpbile insurance policy it issued to General
Parts did not include underinsured notorist coverage because
CGeneral Parts rejected its offer of underinsured notorist
cover age. In support of its assertion, Zurich filed the
affidavit of R chard B. Qirlinger (Quirlinger), corporate
controller, secretary and treasurer of GCeneral Parts, in support
of its nmotion for relief from default judgnent. Qui rlinger
averred that "Ceneral Parts routinely and consistently rejected
any and all . . . wunderinsured notorist insurance coverage." He
further averred, "[a]s to the Zurich policy[,] . . . | rejected
all underinsured notorists coverage for the state of Wsconsin
for that policy year." Attached to CGuirlinger's affidavit was a
copy of the form signed by General Parts, denonstrating that
General Parts rejected Zurich's offer of wunderinsured notorist
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cover age. Moreover, before the anmended conplaint was filed,

MIler's counsel was informed by Ceneral Parts and Lyons, on
behal f of GAB  Robi ns, t hat Cener al Parts had rejected

underinsured notorist coverage and provided counsel a copy of

the rejection form Based on the foregoing, if Zurich is
granted relief from the default judgnent, it "could reasonably
expect a different result.” 1d., 305 Ws. 2d 400, ¢914. St at ed

otherwse, if permtted to proceed, it is reasonably likely that
Zurich will prevail on the merits of this case. Accordi ngly,
this factor weighs heavily in Zurich's favor.

957 The fifth factor we consider is "whether there are

intervening circunstances nmaking it inequitable to grant
relief.” Sukala, 282 Ws. 2d 46, 911 (quoting ML.B., 122
Ws. 2d at 553). Mller fails to point to any intervening
circunstances nmaking it inequitable to grant relief. Mor eover

there has been no showing that MIller was prejudiced in any way
by Zurich's delay in filing an answer to the anended conpl aint.
Accordingly, this factor, too, weighs in Zurich's favor.

158 The extraordinary circunstances test also directs
courts to consider "any other factors bearing upon the equities
of the case.” I1d., 7110. W note that the record in this case
presents many irregularities, pr ocedur al and ot herw se,
generated in part by plaintiff's counsel and circuit court
per sonnel . The procedural irregularities include the nunerous
notices and letters regarding court proceedings not provided by

plaintiff's counsel to Ratzel when Ratzel was counsel of record,
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and not provided to Zurich as well;?!!

and the court personnel
error of failing to list Ratzel as Zurich's attorney of record.
W also consider Fountain's failure to forward the anended
sumons and conplaint to GAB Robins because of her m staken
belief that the amended conplaint was a duplicate of a conplaint
she received a few days prior in which MIler named Zurich as a
defendant in the sane court. W think the procedura
irregularities denonstrate unfairness in the resolution of this
di sput e. As such, this too weighs in favor of granting Zurich
relief fromthe default judgnent.

159 Because of the five interest of justice factors
wei ghing in favor of Zurich; the numerous errors, procedural and
ot herwi se, that were generated in part by plaintiff's counsel
and the circuit court personnel who were responsible for |isting
Rat zel as Zurich's attorney of record into the CCAP system and
our policy disfavoring default judgnents, we conclude that
Zurich has net its burden of proving that extraordinary
ci rcunst ances exist justifying vacating the default judgnent.

60 Accordingly, we reverse and remand to the circuit

court to vacate the default judgnent. It is inplicit within our

1 For exanple, counsel for Mller sent a letter to the
circuit court on January 10, 2006, requesting that it keep the

case open for future proceedings. Nei ther Zurich nor Ratzel
were sent a copy of this letter. See supra 13. By this
letter, MIler engaged in what could be construed as an ex parte
comuni cation with the circuit court. By granting Zurich relief

from the default judgnment, we decline to give MIller's counsel
the benefit of this comunication that contributed to the entry
of the default judgnent.
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order to remand that Zurich's previously filed answer be deened
tinmely. It would be a "useless waste" to vacate the default
judgnment if on remand Zurich's answer would not be deened tinely
because the circuit court would again be "conpelled to enter the
default judgnent [only] to imediately entertain a notion to set
it aside" on the grounds established in this opinion. See

WIlling v. Porter, 266 Ws. 428, 430, 63 N W2d 729 (1954)

(facing simlar circular reasoning and concluding that a circuit
court may properly refuse to enter a default judgnment and permt
a party to answer if it would be required to grant relief from
the default judgnent if entered); Johns, 201 Ws. 2d at 605-06
(sane).
I11. CONCLUSI ON

161 We conclude that the «circuit court erroneously
exercised its discretion in denying Zurich's nmotion for relief
froma $2 mllion default judgnent. Because we so conclude, we
need not decide whether the circuit court properly entered the
default judgnent against Zurich or whether the circuit court
properly limted MIller's damages to $2 mllion. Accordi ngly,
we reverse the court of appeals decision affirmng the circuit
court's denial of Zurich's notion for relief from judgnment and
remand to the circuit court to vacate the default judgnent.

162 By the Court.—Fhe decision of the court of appeals is
reversed and is remanded to the circuit court for further

pr oceedi ngs.
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163 ANN WALSH BRADLEY, J. (concurring). In my view, the
majority is wong about the |aw By converting the holistic
inquiry about "extraordinary circunstances” into a formulaic
five-part t est, it transforns ordi nary cases into

"extraordi nary" ones and underm nes the finality of judgnents.

64 The majority is also wong about the facts. Its
assertion that Ratzel was "Zurich's attorney of record" is nuch
too sinplistic. It overlooks the potential for conflict of
interest inherent in the dual representation advocated by the
majority and ignores the facts of record which suggest that
Zurich had a different attorney who was actually representing
its wunderinsured notorist (UM defense. Accordingly, the
"procedural irregularities" identified by the mjority did not
contribute to the default judgnent and are irrelevant to the
determ nation of whether relief is warranted.

165 Wien | exam ne the record, | conclude that the circuit
court erroneously exercised its discretion—not because it
failed to consider five interest of justice factors, but rather
because it failed to balance the conpeting interests of finality
and fairness. Considering a range of relevant factors, |
conclude that relief is warranted under the facts of this case.
Accordingly, | respectfully concur.

I

66 Extraordinary circunmstances are not presented by the
ordi nary case. However, the analysis set forth by the majority
transforns the ordinary case into the "extraordinary." The

majority ~converts the holistic inquiry for "extraordinary
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circunstances"” under Ws. Stat. 8§ 806.07(1)(h) into a fornulaic
five-factor test. As a result, it disregards this court's
warning that subsection (h) "should be wused sparingly" and
should not be interpreted "so broadly as to erode the concept of

finality." State ex rel. ML.B. v. D.GH, 122 Ws. 2d 536,

550, 552, 363 N.W2d 419 (1985).

167 Wsconsin Stat. 8 806.07(1)(h) provides that a court
can order relief from a judgnment for "[a]lny other reasons
justifying relief from the operation of the judgnent." The
sem nal case addressing the interpretation and application of
subjection (h) is ML.B., 122 Ws. 2d 536. There, this court
expl ained that section 806.07 "attenpts to achieve a bal ance
bet ween the conpeting values of finality and fairness.” 1d. at
542.

168 Unlike sone of the other subsections in 8 806.07(1),

there is no time limt for bringing an action under subsection

(h). “"[T] he ground for granting relief is "justice' and the
time for bringing the notion is 'reasonable.'" 1d. at 544-45.
Ther ef or e, i f interpreted broadly, subsection (h) coul d

significantly erode the finality of judgnents.

169 Recognizing this concern, the ML.B. court cautioned:
"We are mndful—and the circuit courts should be m ndful —that
finality is inportant and that subsection (h) should be used
sparingly.” Id. at 550. "The court should not interpret
extraordinary circunstances so broadly as to erode the concept
of finality, nor should it interpret extraordinary circunstances

so narrowy that subsection (h) does not provide a neans for
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relief for truly deserving claimnts."” Id. at 552. Under
subsection (h), a party is entitled to relief "only when the
ci rcunstances are such that the sanctity of the final judgnment
i s outweighed by the incessant command of the court's conscience
that justice be done in light of all the facts." Id. at 550
(enmphasis omtted).

170 To achieve the delicate balance between fairness and
finality, the court set forth the "extraordinary circunstances"”
st andar d. Id. at 549. It explained that subsection (h)

"invokes the sensibilities of the court," and "it is difficult

to articulate the criteria on which the finding of extraordinary

circunstances is Dbased.” | d. at  552. In making a
determ nation, "the «court nust <consider a wde range of
factors.” 1d. Because subsection (h) "invokes the pure equity

power of the court,” Schwochert v. Am Fam Mit. Ins. Co., 172

Ws. 2d 628, 633-34, 494 N W2d 201 (1993), the factors that a
circuit court should consider wll depend on the facts and
equities of each individual case.

171 ML.B. is clear. Extraordi nary circunstances are not
presented by the ordinary case.

172 However, the analysis set forth by the ngjority
converts the holistic inquiry adopted by ML.B. into a formulaic
five-factor test: "W conclude that MVL.B. . . . unanbi guously
establish[es] that a circuit court is to consider the five
interest of justice factors in determ ning whether extraordinary

circunstances are present under Ws. Stat. § 806.07(1)(h) such



No. 2008AP1494. awb

that relief from a judgnment . . . is appropriate.” Maj ority
op., 741.

173 The five factors set forth by the nmpjority are: (1)
whether the judgnment was the result of the conscientious,
deliberate, and well-informed choice of the claimant; (2)
whether the <claimant received the effective assistance of
counsel; (3) whether relief is sought from a judgnent in which
there has been no judicial consideration of the nmerits and the
interests of deciding the particular case on the nmerits
outweighs the finality of the judgnent; (4) whether there is a
nmeritorious defense to the claim and (5) whether there are
intervening circunstances nmaking it inequitable to grant relief.
1d., 136.

174 The majority acknow edges that nost default judgnents
woul d satisfy the test it sets forth: "W agree with Mller's
assessnment that nmany of the factors will weigh in favor of a
party seeking relief froma default judgment entered for failure
to tinmely answer." 1d., 146.

175 1n nost cases where there is a default, the majority's

first factor will weigh in favor of relief because the judgnment
will not have been "the result of the conscientious, deliberate
and wel |l —infornmed choice of the claimnt." Unli ke in Brunsw ck

Corporation, discussed by the majority,? a defaulting party

general ly does not choose to concede anything—+ather, it sinply

fails to answer.

! Mpjority op., 750 (citing Allstate Ins. Co. v. Brunsw ck
Corp., 2007 W App 221, 305 Ws. 2d 400, 740 N. W 2d 888).
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176 Likewi se, the second factor, "whether the claimant
received the effective assistance of counsel,” wll usually
weigh in favor of relief froma default judgnment. An effective
attorney would not likely default and give up a client's

defenses to a claim

177 The third factor, "whether relief is sought from a
judgnment in which there has been no judicial consideration of
the nerits,” will often be present. By definition, there is no
judicial consideration of the nerits when there is default
j udgment . Under the nmmjority's analysis, it seens that the

"preference to afford litigants a day in court and a trial on

the issues”" wll often outweigh finality. See mmjority op.,
154.

178 The fourth factor, "whether there is a neritorious
defense to the claim” wll often be true. If there was no

nmeritorious defense, what reason would the defaulting party have
for seeking relief fromthe judgnent?

179 1t is unclear how the fifth factor, "whether there are
intervening circunstances nmaking it inequitable to grant
relief,” would be applied. If intervening circunstances refer
to circunstances that occur after the entry of judgnent, this
factor does not take into consideration the reasons for default.

80 Mssing fromthe majority's test is any consideration
of the defaulting party's reasons for defaulting and whether
those reasons should be excused. Thus, the majority's test

would appear to be equally applicable to a party that
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intentionally failed to respond to a «conplaint or was

i nexcusably negligent.?

81 Contrary to the majority, | conclude that nost default
judgnments are ordinary, rather than extraordinary, and wll not
warrant relief. By failing to actually require "extraordi nary"

ci rcunstances, the mmjority ignores the ML.B. court's caution
t hat subsection (h) "should be used sparingly” and should not be
interpreted "so broadly as to erode the concept of finality."
122 Ws. 2d at 550, 552.

82 The ultimate question for the circuit court should not
be whether a party seeking to reopen a judgnent neets a five-
factor test. Rather, it should be a holistic inquiry into
whet her there are extraordinary circunstances "such that the
sanctity of the final judgnment is outweighed by the incessant
command of the court's conscience that justice be done in |ight
of all the facts." 1d. at 550.

I

83 In addition to msconstruing the law, the najority

m sconstrues the facts. |Its assertion that Ratzel was "Zurich's
attorney of record" is nuch too sinplistic. It overl ooks the
potential for conflict of interest inherent in the dua

2 Although | agree with the najority that a defaulting party
need not neet the |egal standard for excusable neglect to be
entitled to relief wunder subsection (h), | conclude that a
defaulting party's reason for defaulting wll [likely weigh
heavily in this inquiry. See Johns v. County of Oneida, 201
Ws. 2d 600, 609, 549 N.wW2d 269 (Ct. App. 1996) (noting that
the defaulting party's nine-day delay in answering the conpl aint
"appeared to be inadvertent rather than deliberate"). A party
that sits back and know ngly defaults should not normally expect
a court to conclude that the judgnent is unfair.

6
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representation advocated by the mmjority and ignores the facts
of record which suggest that Zurich had a different attorney who
was actually representing its U M def ense.

184 At issue here are two different insurance clains: (1)
the prosecution of a Ws. Stat. 8§ 102.29 <claim seeking
rei nbursenent of benefits paid to MIller wunder a worker's
conpensation policy;® and (2) the defense of a UM claim nade
under an autonobile liability policy.* Even though both policies
were issued by Zurich, they represent very different interests.
The fornmer's interest is aligned with the injured plaintiff,® and
the latter's interest is aligned with the tortfeasor. Let ne

expl ai n.

3 Wsconsin's worker's conpensation statutes provide that an

"“enpl oyer or conpensation insurer who shall have paid or is
obligated to pay a lawful claim under [worker's conpensation]
shall have the sanme right to nmake [a] claim or mintain an

action in tort against any other party for such injury or
death.” Ws. Stat. § 102.29(1).

4 Under nost circunstances, underinsured notorist coverage
may cone into play when there is a tortfeasor from whom the
plaintiff is legally entitled to recover conpensatory danages
and that tortfeasor's insurance is insufficient to cover the
[Tability incurred. If Zurich issued an underinsured notorists
policy, it would not be obligated to conpensate MIller for his
injuries if MIler was not legally entitled to recover danages
from Smth.

® An insurer seeking subrogation is often named as an
"involuntary plaintiff." "The statutory schenme under section
803.03(2) contenplates inclusion of a subrogated party claimng
nmedi cal expenses as a plaintiff.” 2 Arnold P. Anderson,
Wsconsin Insurance Law 8 10.95 (5th ed. 2004). However, it
matters not whether the worker's conpensation carrier is named
as a plaintiff or an involuntary defendant—the interest it
represents is the sane.
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85 The basis of the liability for both a Ws. Stat.
§ 102.29 claim and a UM claim is the same—the tortfeasor's
conduct . But the interests represented by those clainms are
opposi te.

186 When prosecuting a 8§ 102.29 claim the attorney wants
to maxim ze the negligence of the tortfeasor. The greater the
negli gence, the nore noney that will be available to reinburse
t he worker's conpensation insurer under the 8§ 102.29 formul a.

87 The attorney representing the UM carrier, however,
has an interest in mnimzing the liability of the tortfeasor.
The exposure of the UM carrier is mnimzed whenever the
negl i gence of the tortfeasor is mnimzed.

188 Can an attorney in the sanme case both prosecute a
§ 102.29 claim and defend a UM clain? The answer is probably
not, because in the usual circunstance the attorney would be
representing conpeting interests. Such dual representation
poses the potential for a conflict of interest.

189 A central premse of the mgjority opinion is that

relief is warranted because of "procedural irregularities” that

occurred in the circuit court. The majority asserts that
Attorney Ratzel was Zurich's "attorney of record.™ Maj ority
op., 958. It considers two irregularities, "generated in part
by plaintiff's counsel and |[] <circuit court personnel”™ in

determining that extraordinary circunstances justify vacating
the default judgnent: (1) docunents and notices that were not

provided to Ratzel during the course of the litigation; and (2)
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the failure of «circuit court personnel to I|ist Ratzel as
Zurich's attorney of record"” on CCAP. 1d., f58-509.

90 The irregularities identified by the majority relate
to lack of notice to Ratzel. But Ratzel represented Zurich's
wor ker's conpensation interest. He informed MIler by letter
that he did not represent Zurich on any UM policy it issued
Id., 7. Not only that, but it is likely that Ratzel could not
represent Zurich's UMinterest due to the potential conflict of
interest discussed above.

191 In fact, it appears that Zurich had a different
attorney who was actually representing its UM interest.
Attorney Lyons corresponded wth Mller's counsel about
potential U M coverage over a period of nonths. See id., 98.

192 In January of 2005 Lyons sent Mller's counsel a
letter stating that his firm had been retained with regard to
MIller's UMclaim and he asked for MIler's medical reports.®
In February, he provided Mller's counsel wth the relevant
policy and asserted "[I]t would be our position that there is no
[UM coverage.” |In March, Lyons sent a letter inquiring: "Now
that you have had an opportunity to review the materials, |
sinply wanted to know your position on [UM coverage. . . . If

you agree with us that there is no coverage, | would ask that

® The letter stated in part: "Wth regards to [a] potenti al

UM claim | am obtaining certified copies of the pertinent
policy. | have reviewed an uncertified copy, but | want to
obtain a certified copy before any decisions are made. Until |1
have that, | cannot tell you our position on whether there is
any U M coverage or not. It would appear that there may not be,
in this case, but | cannot nmeke that analysis until | have a

certified copy of the policy."
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you please put that in witing; so that, we can docunent our
file accordingly and conclude this matter."

193 None of the irregularities identified by the majority
relate to Lyons, who appeared to be representing Zurich's UM
interest.’” Because of the different interests represented by the
two policies and the potential conflict of interest, | conclude
that the "irregularities" identified by the majority are a red
herri ng.

194 | agree that, because Ratzel was representing Zurich's
interest in the worker's conpensation policy, he should have
received the notices and letters, and his nane should have been
entered on CCAP. However, | conclude that any failure to
provide notice to Ratzel did not contribute to the default.
Even if notice had been provided to Ratzel, it would have nade
no difference. Rat zel affirmatively stated that he was not
representing Zurich's interest in any UM policy. Due to the
possible conflict of interest, Ratzel likely could not file an
answer . The real reason that Zurich defaulted is sinple—ts

cl ai s adj uster nade a m st ake.

" Lyons received a copy of the anmended conplaint by letter
Majority op., f14. However, he informed MIler that he could

not accept service on behalf of Zurich: "I have not mnade an
official appearance in this action. | am not authorized to
accept service on behalf of Zurich, and | cannot be served with
al | of the other discovery naterials, since no officia
appearance has been nade." Lyons insisted that MIller serve
Zurich "through normal channels . . . . You will need to serve
them directly and we'll have to go from there.” Nei t her Lyons

nor any other attorney answered the conplaint on Zurich's
behal f.

10
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11
195 Absent an erroneous exercise of discretion, an
appel l ate court should not substitute its own judgnent for that
of the circuit court—even if it would have decided the issue

differently. See Kolupar v. Wlde Pontiac Cadillac, Inc., 2004

W 112, 922, 275 Ws. 2d 1, 683 N W2d 58. A circuit court
exercises its discretion when it examnes the relevant facts,
applies a proper standard of law, and using a denonstrated
rational process, reaches a decision that a reasonable judge

could reach. Loy v. Bunderson, 107 Ws. 2d 400, 414-15, 320

N.W2d 175 (1982).

196 Here, Zurich filed a motion for relief wunder Ws.
Stat. § 806.07(1)(h). When orally explaining its reasons for
denying relief, the circuit court focused on its conclusion that

service of the anended conpl ai nt was proper:

| believe Zurich was served. Unfortunately, there may
have been some confusion when the amended summobns and
conplaint were received by Zurich. There may have
been sonme confusion as well when court notices were
sent to the address that we had, but the main service
| believe was the service of the anended summons and |

believe that the amended conplaint had to go along
with the amended summons and | think with that step
being taken that there was notice to Zurich and that
Zurich then had a responsibility to act in sone
f ashi on.

[Allthough there is a claimthat this is not sonething
that is done in the interest of justice, |I'm aware
that there is at I|east one other case where the
coverage issue, although there was sone coverage, was
not an issue that the Court then was able to deal
with.

11



No. 2008AP1494. awb

And | believe under the circunstances that the
unfortunate failure to respond to the anmended summons
and conplaint brings us to where we are today. ' m

going to deny the notion for relief as has been
requested by Zurich.

197 Wen denying the notion for relief, the circuit court
appeared to consider only one factor—that service was proper
It is not surprising that the circuit court's analysis focused
on this one factor, given that the bulk of Zurich's brief was
devoted to all egati ons about the propriety of service.

198 Nevertheless, | now review the record to determ ne
whether the ~circuit court examned the relevant facts and
applied a proper standard of |law when it denied the notion to
vacate the default judgnent under Ws. Stat. 8§ 806.07(1)(h) in
the interest of justice. The record makes clear that the
circuit court failed to balance the conpeting interests of
finality and fairness. | conclude that it erroneously exercised
its discretion.

199 1In independently evaluating the conpeting interests of

finality and fairness, I determ ne t hat extraordi nary
circunstances are present here. Finality of judgnent is an
i nportant consideration. This judgnent, however, had not been
final for long when Zurich noved for relief. In fact, Zurich

rigorously contested coverage for nonths before the default
j udgnent was entered.

100 Al though Zurich did not tinely answer the anended
conplaint, its failure to tinely answer was due to an
i nadvertent mstake of a clains adjuster. The clains adjuster

m stook MIler's anended conplaint as a duplicate of a conplaint

12
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that she had already processed. Al t hough the m stake nay not
rise to the legal standard of "excusable neglect,” it does
appear to have been an honest m st ake.

1101 Once the m stake was discovered, Zurich's attorney
nmoved quickly to remedy the default, filing an answer to the
anended conplaint only 17 days after the notion for default
j udgnment was fil ed. This is not a case where the judgnent was
final long before the defaulting party sought to contest it.

1102 Further, this is not a case where MIller has relied on
the default judgnent, and nothing in the record suggests that
MIller was prejudiced by Zurich's delay in filing a response.
For nonths, MIler had known that Zurich contested U M coverage.
| conclude that finality would not be significantly underm ned
by granting Zurich's notion.

1103 The conpeting interest of finality is fairness. Here,
there appear to be good reasons that this case should be tried
on the merits. A default judgnment was entered for a substanti al
sum of nmoney—$2 nillion—en an underinsured notorists policy
that may not even exist. Fai rness weighs in favor of trying
this case on the nerits.

1104 For the reasons set forth above, | conclude that
extraordinary circunstances are present and that the interest in
finality is overcone by the interest in fairness. Therefore, |
determ ne that relief under Ws. Stat. § 806.07(1)(h) IS
war r ant ed.

1105 Ending the inquiry here |eaves unanswered a procedural

guestion that is bound to cause uncertainty on remand. The

13
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majority orders relief from judgnent under subsection (h), and
it remands to the circuit court to vacate the default judgnent
and decide this case on the nerits. These instructions appear
to | eave the parties in procedural |inbo.

106 In the circuit court, Zurich filed a notion to enlarge
time to file an answer, which was denied. As the circuit court
correctly explained, "[l]n order for ne to grant a notion to
extend the tinme for filing of an answer, | have to concl ude that
the failure to do so was as a result of excusable neglect[.]"
The court could not determne "that the m stake that would have
been made in the processing of the docunents is such that it can
constitute excusabl e neglect[.]" Al t hough t he court
acknowl edged that the facts of the case were "unfortunate,” it
deni ed the notion.

1107 Because the notion to enlarge tinme was denied,
Zurich's answer has never been accepted for filing by the court.
Thus, the current status of the case is that no answer has been
filed. On remand, the circuit court will be required to address
this status, and therein lies a problem that has analytically
been left wunaddressed by both the majority opinion and this
concurrence.

1108 W sconsin statutes provide that the circuit court may
enlarge Zurich's time for filing an answer. However, it can do
so only after it finds that the failure to answer was the result
of excusable neglect and if the interests of justice would be

served by the enlargenent of time:

Wen an act is required to be done at or wthin a
specified time, the court nmay order the period

14
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enlarged but only on notion for cause shown and upon
just terns. . . . If the notion is nade after the
expiration of the specified time, it shall not be
granted unless the court finds that the failure to act
was the result of excusabl e neglect.

Ws. Stat. § 801.15(2)(a).
109 In Hedtcke v. Sentry Insurance Co., 109 Ws. 2d 461,

468, 326 N.W2d 727 (1982), we explained that a circuit court
may grant a notion to enlarge tinme if it "finds reasonable
grounds for nonconpliance wth the statutory tine period (which
the statute and this court refer to as excusable neglect) and if
the interests of justice would be served by the enlargenent of
time[.]" Further, "when the circuit court determ nes that there
is no excusable neglect, the notion [to enlarge tine] nust be
deni ed. " Id. W reiterated these conclusions recently in

Estate of Oto v. Physicians lInsurance Co. of Wsconsin, Inc.,

2008 W 78, 1114, 311 Ws. 2d 84, 751 N W2d 805.

1110 What, then, is the circuit court to do on remand? It
has determned that there is no excusable neglect. Yet, under
Ws. Stat. § 801.15(2)(a) and our case law, the court cannot
enlarge the time for Zurich to file an answer wunless it
determnes that the failure to act was due to excusabl e negl ect.
The circuit court will have to resolve this tension on remand.

1111 For the reasons set forth above, | conclude that the
circuit court failed to exercise its discretion when it denied
Zurich's notion for relief under Ws. Stat. 8§ 806.07(1)(h). I
further conclude that extraordinary circunstances are present
her e. On remand, the circuit court wll have to address the

next question: whether, given its prior conclusion that there

15
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was no excusable neglect, it can grant Zurich's notion to
enlarge tinme to file an answer. Accordingly, | respectfully
concur .

212 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.

16
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