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STATE OF W SCONSI N ) I N SUPREME COURT

Curt Andersen, John Hermanson, Rebecca Lei ghton

Katers, Christine Fossen Rades, Nati onal

WIldlife Federation and C ean Water Action Fl LE
Counci | of Northeastern Wsconsin, I|Inc.,

Petitioners-Appellants, MAR 23, 2011

V. A John Voel ker
Acting derk of Suprene
Court
Departnent of Natural Resources,

Respondent - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

M1 ANNETTE Kl NGSLAND Z| EGLER, J. This is a review of a

publ i shed decision of the court of appeals, Andersen v. DNR

2010 W App 64, 324 Ws. 2d 828, 783 N W2d 877, that reversed
an order of the Brown County Circuit Court® affirmng an order of

the Department of Natural Resources (DNR) which denied in part

! The Honorabl e Timothy A. Hinkfuss presided.
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the petitioners' request for a public hearing under Ws. Stat
§ 283.63 (2005-06).7

12 Curt  Andersen, John  Her manson, Rebecca Lei ghton
Katers, Christine Fossen-Rades, Thomas Sydow, and Janes L.
Bal dock (collectively, the petitioners), through |egal counsel
at Mdwest Environnmental Advocates, petitioned the DNR for
review of a Wsconsin Pollutant D scharge Elimnation System
(WPDES) permt that the DNR reissued to Fort Janmes Operating
Conpany's (Fort Janes) Broadway MIIlI in Geen Bay. The
petitioners argued that the permt failed to conply with basic
requi renents of the Federal Wat er Pollution Control Act
Amendnents of 1972 (the C ean Water Act) and federal regulations
promul gat ed t hereunder. Pursuant to Ws. Stat. 8§ 283.63(1)(b),
the petitioners requested the DNR to hold a public hearing on
their petition.

13 To the extent that the petitioners challenged the
permt as being contrary to federal law, the DNR denied their
request for a public hearing, concluding that a challenge nade
under Ws. Stat. 8§ 283.63 nust be based on Wsconsin | aw.

14 The petitioners, then joined by the Cean Water Action
Council of Northeastern Wsconsin, Inc. and the Nationa
WIldlife Federation, (collectively, CMC filed a petition for

judicial review of the DNR s order. The circuit court affirned.

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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15 CWAC then appealed to the court of appeals, which
reversed. The court of appeals concluded that the DNR possesses
the authority to determ ne whether conditions in a state-issued
permt, authorized by state regulations, conply wth federal
I aw.

16 The DNR petitioned this court for review W now
reverse the decision of the court of appeals.

17 The issue in this case is whether Ws. Stat. § 283.63
requires the DNR to hold a public hearing on CWAC s petition for
review of the permt reissued to Fort Janes' Broadway MI| when
the premse of CMWMC s petition is that the permt fails to
conply with basic requirenents of the Cean Witer Act and
federal regul ations pronul gated thereunder.

18 We conclude that Ws. Stat. 8§ 283.63 does not require
the DNR to hold a public hearing on CWAC s petition for review
of the permt reissued to Fort Janes' Broadway MI| when the
premse of CWAC s petition is that the permt fails to conply
with basic requirenents of the federal Cean Wter Act and
f eder al regul ations pronul gated thereunder. A concl usi on
ot herw se would undermne the careful federal and state bal ance
created by the Cean Water Act and would thwart the finality of
permts properly issued under the WPDES permt program |If CWAC
is entitled to a renedy, the renmedy rests with the United States
Envi ronnmental Protection Agency (EPA).

| . FACTUAL BACKGROUND

19 Fort Janmes' Broadway M| produces tissue paper from

wast epaper . The facility deinks pre- and post-consuner

3
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wast epaper and produces over a thousand tons per day of various
tissue and toweling paper. The process results in the daily
di scharge of several mllions of gallons of treated wastewater
10 On May 27, 2005, pursuant to Ws. Stat. 8§ 283.39, the
DNR issued a public notice of its intent to reissue to Fort
Janmes' Broadway MII|l a WPDES permt regulating the discharge of
pollutants into the Lower Fox River. The DNR nmade avail able the
proposed permt and a Permt Reissuance Fact Sheet detailing the
terms of the proposed permt. Rel evant to this case, the

proposed permt inposed a phosphorous effluent limtation® of 1.0

mlligrams per liter (ng/L), conpliance of which was to be
determined as a rolling 12-nonth average. In addition, the
proposed permt required Fort Janes' Broadway MII|l to nonitor

its mercury discharge according to the requirenents of Ws.
Admin. Code § NR 106.145 (May 2005).*

11 The public notice advised interested persons that they
had 30 days to coment on, object to, or request a public

hearing on the proposed permt. See Ws. Stat. 88 283.39(2),

3 An "effluent [imtation," promul gated by the EPA
restricts the quantity, rate, and concentration of a specified
subst ance di scharged from a point source into navigable waters.
33 U S C § 1362(11) (2001); Arkansas v. GCklahoma, 503 U S 91
101 (1992). A "point source" is defined as "any discernible,
confined and discrete conveyance . . . from which pollutants are
or may be discharged.” 33 U S. C. 8§ 1362(14) (2001).

Al'l subsequent references to the United States Code are to
t he 2001 version unless otherw se indicated.

“ Al subsequent references to the Wsconsin Adnministrative
Code are to the May 2005 version unless otherw se indicated.

4
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283.49(1) (a). The public notice also explained that the EPA is

allowed up to 90 days to submt conments on or objections to the

proposed permt. See 33 US C 8§ 1342(d)(2); Ws. Stat.
8§ 283.41(2).
12 The DNR received three conmment letters on the

reissuance of the permt, one of which was from M dwest
Envi ronnent al Advocat es. The comments by M dwest Environnent al
Advocates were based on both federal and state |aw
Specifically, Mdwest Environnmental Advocates commented that (1)
pursuant to 40 CF.R § 122.44(d)(1) (2005),° the DNR nust
prepare a reasonable potential analysis to determ ne whether the
Fort James' Broadway MII's increase in phosphorous discharge
will cause or contribute to a violation of water quality
standards;® (2) pursuant to 40 C.F.R § 122.45(d) and (f), the
proposed permt must state the effluent limtation for
phosphorous as a nmaximum daily and average nonthly discharge
limtation and in ternms of a mass |limt; and (3) pursuant to
Ws. Admn. Code 8 NR 207, the DNR nust perform an anti-
degradation analysis to determne whether the increase in
phosphorous discharge wll exceed effluent I|imtations or

violate water quality standards.

° Al subsequent references to the Code of Feder a
Regul ations are to the 2005 version unless otherw se indicat ed.

® "Water quality standards" are pronulgated by the states
and generally establish the designated uses for a body of water
and the desired condition of that body of water based upon the
desi gnat ed uses. See 33 U.S.C 8 1313(c)(2)(A); Ws. Stat.
§ 281.15(1).
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113 On June 28, 2005, the EPA requested from the DNR the
full 90 days to conplete its review of the proposed permt to
Fort Janes' Broadway MII|l and "to determ ne whether the draft

permt neets the guidelines and requirenents of the Cl ean Water

Act . "

14 On July 21, 2005, the EPA advised the DNR that it has
reviewed the proposed permt to Fort Janes' Broadway MII and
will not object to the reissuance of the permt as drafted. I n

addition, the EPA nmade the follow ng request of the DNR "When
the final permt is issued, please forward one copy and any
significant comments received during the public notice to this
office at the above address."

115 On August 24, 2005, the DNR issued a final decision
and response to comments on the permt reissuance to Fort Janes'
Broadway M.~ The DNR decided to reissue the permt as

drafted, wth only technical corrections. The permt was

" The DNR made the discretionary determination not to hold a
public hearing on the proposed pernmt reissuance to Fort Janes
Broadway M I I . Pursuant to Ws. Stat. § 283.49(1)(b) and Ws.
Admin. Code 8 NR 203.05(2), the DNRis required to hold a public
hearing on a proposed permt or permt application only (a) if a
public hearing is requested by the EPA; (b) if a public hearing
is requested by any state affected by the discharge; (c) upon
receipt of a petition signed by five or nore persons; or (d) if
the DNR determnes that there is significant public interest in

the permt application. Oherwise, it is wthin the DNR s
discretion to hold a public hearing on a proposed permt or
permt application. See Ws. Admn. Code 8 NR 203.05(1). I n

this case, only two individual persons requested a public
hearing on the proposed permt reissuance to Fort Janes'
Broadway MII, and the DNR concluded that significant public
interest in the permt reissuance was | acking.
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rei ssued effective COctober 1, 2005, and had an expiration date
of Septenber 30, 2010.
1. PROCEDURAL POSTURE

116 On Cctober 28, 2005, the petitioners, through |egal
counsel at M dwest Environnental Advocates, petitioned the DNR
for review of the permt reissued to Fort Janes' Broadway M|
pursuant to Ws. Stat. 8 283.63. The petitioners reiterated the
three phosphorous allegations previously raised by M dwest
Envi ronnment al Advocates during the comment peri od. In addition
the petitioners requested review of the permt's conditions
relating to nmercury, including the reasonabl eness of the DNR s
failure (1) to perform a reasonable potential analysis to
determ ne whether Fort Janes' Broadway M I | discharges nercury
at a level that will cause or contribute to a violation of water
quality standards under 40 CF. R 8§ 122.44(d); (2) to
incorporate a water quality-based effluent Ilimt for the
di scharge of nercury; and (3) to require nore frequent
monitoring for nmercury. Pursuant to Ws. Stat. 8§ 283.63(1)(b),
the petitioners requested the DNR to hold a public hearing on
the i ssues they raised.

17 To the extent that the petitioners challenged the
permt as being contrary to federal law, the DNR denied their
request for a public hearing, concluding that a challenge nade

under Ws. Stat. § 283.63 nust be based on Wsconsin law.® The

8 The DNR granted the petitioners' request for a public
hearing wth respect to the phosphorous allegation that
inplicated only state |aw That portion of the DNR s order was
not appeal ed.
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DNR expl ained that pursuant to its del egation agreenment with the
EPA, the EPA "accepts WPDES permtting as the legal surrogate
for federal permtting under the C ean Water Act." Should a
WPDES permt fail to conply with federal requirements, the DNR
mai ntai ned that the reviewng authority rests with the EPA: the
EPA has the authority to object to a state-issued permt, and
the DNR may not issue a permt to which the EPA has objected.
Ws. Stat. 8§ 283.31(2)(c). The DNR infornmed the petitioners
that the EPA reviewed the proposed permt to Fort Janes'
Broadway MI| and did not object.

118 On April 13, 2006, CWAC filed a petition for judicial
review of the DNR s order denying the petitioners' request for a

public hearing.® CWAC contended that it was entitled to review

In addition, the DNR denied the petitioners' request for a
public hearing on the nercury allegations, reasoning that an
issue may be raised at a public hearing under Ws. Stat.
8§ 283.63 only if the issue was first brought up during the
public comrent period under Ws. Stat. § 283. 39. CWAC i ncl uded
that portion of the DNR's order in CWAC s petition for judicia
review, and the circuit court affirned. The court of appeals
reversed, concluding that "[t]he availability of a § 283.63
hearing is not dependent on whether the DNR has received notice
of the petitioner's clainms during the public coment period."
Andersen v. DNR, 2010 W App 64, 9122, 324 Ws. 2d 828, 783
N. W2d 877. The DNR did not petition this court for review of
the portion of the court of appeals decision that addressed
whet her an issue may be raised at a 8§ 283.63 public hearing if
the issue was not brought up during the public coment period
under Ws. Stat. § 283. 39. Accordingly, we do not address that
guesti on.

® CWAC al so sought a judgment declaring that certain state
regul ations conflict with federal regulations promulgated under
the Cean Water Act. CWAC |l ater withdrew those cl ai ns.
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under Ws. Stat. 8§ 283.63 of a WPDES permt that allegedly fails
to conply with federal |aw.

119 On Septenber 29, 2008, the circuit court affirned the
DNR s order. The circuit court agreed with the DNR that only
the EPA has the authority to determ ne whether state-issued
permts conply with federal |aw Like the DNR, the circuit
court noted the EPA' s oversight of the WPDES permt program and
the fact that the EPA did not object to the permt reissuance to
Fort Janes' Broadway M| .

20 CWAC appeal ed. On April 13, 2010, the court of
appeal s reversed, holding that "the DNR possesses authority to
determ ne whether provisions within a state-issued wastewater
di scharge permt conply wth federal Ilaw" Andersen, 324
Ws. 2d 828, 133. The court of appeals reasoned that various
provisions of Ws. Stat. ch. 283 require the DNR to conply wth
federal |aw when adm nistering the WPDES permt program Id.,
129 (citing W' s. St at . 88§ 283.001(2), 283.11(2), and
283.31(3)(d)2.). The court of appeals therefore declined to
interpret chapter 283 in a manner that "would allow the DNR to
determ ne whether rules or permt terns conply with federal |aw
at the tinme of their creation, but not when challenged."
Andersen, 324 Ws. 2d 828, 129. Mor eover, the court of appeals
noted that Ws. Stat. § 283.63 does not expressly restrict the
scope of the public hearing to permt challenges grounded in
state law. [d., 930.

21 The court of appeals deened its holding consistent
wth state and federal case law that "suggest[s] state

9
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adm ni strative agenci es and courts may det erm ne t he

requi renents of, and state conpliance with, federal law " 1Id.,

1931-32 (citing Froebel v. Meyer, 217 F.3d 928, 935-36 (7th Cr.

2000); N. States Power Co. v. Bugher, 189 Ws. 2d 541, 525

N.W2d 723 (1995); Hogan v. Misolf, 163 Ws. 2d 1, 21-22, 471

N.W2d 216 (1991); Sewerage Conmin of MIwaukee v. DNR 102

Ws. 2d 613, 627-28, 307 N.W2d 189 (1981)).

22 In addition, the <court of appeals rejected the
significance of the EPA's failure to object to the permt re-
issuance to Fort Janes' Broadway M. Ander sen, 324

Ws. 2d 828, f27. dCting Save the Bay, Inc. v. Adm nistrator of

EPA, 556 F.2d 1282, 1286, 1294-95 (5th Gr. 1977), the court of
appeals opined that the failure to object does not necessarily
mean that the EPA found no violation of federal |aw, rather, the
failure to object my suggest that the EPA did not find a
violation it deened substantial enough to warrant a veto.
Ander sen, 324 Ws. 2d 828, 127-28.

23 The DNR petitioned this court for review, which we
granted on July 22, 2010.

[11. STANDARD OF REVI EW

24 In an admnistrative appeal, the scope of our review

is identical to that of the circuit court and is set forth in

Ws. Stat. § 227.57. See Cty of La Crosse v. DNR 120

Ws. 2d 168, 179, 353 NNW2d 68 (Ct. App. 1984).
125 The extent of the agency's statutory authority is a
guestion of law which we review independently and w thout

deference to the agency's determnation. Ws. Power & Light Co.

10
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v. Public Serv. Commin, 181 Ws. 2d 385, 392, 511 N w2ad 291

(1994); Rusk Cnty. Citizen Action Goup, Inc. v. DNR 203

Ws. 2d 1, 6, 552 NW2d 110 (C. App. 1996). 1In this case, the
DNR denied the petitioners' request for a public hearing under
Ws. Stat. 8§ 283.63 on the grounds that only the EPA has the
authority to determne whether a WDES permt conports wth
federal |aw Because we "owe no deference to an agency's
determ nation concerning its own statutory authority,"” Ws.

Power & Light, 181 Ws. 2d at 392, we review de novo the

question of whether 8§ 283.63 requires the DNR to hold a public
hearing on CWAC s petition for review

26 In addition, in this case, we are called upon to
interpret Ws. Stat. 8§ 283.31(3)(d)2. The interpretation of a
statute and its application to undisputed facts is a question of

| aw that we review de novo. DOR v. Menasha Corp., 2008 W 88,

144, 311 Ws. 2d 579, 754 N.W2d 95. Wile we are not bound by
an agency's conclusions of law, this court has articulated three
|l evel s of deference that we may accord an agency's statutory
interpretation and application: great weight deference, due
wei ght deference, and no deference. Id., 947 (citing Racine

Har | ey-Davidson, Inc. v. Ws. Div. of Hearings & Appeals, 2006

W 86, 112, 292 Ws. 2d 549, 717 N.W2d 184). These | evels of

deference reflect the legislature's determnation that when

reviewing an agency's decision, "due weight shall be accorded

t he experience, technical conpetence, and specialized know edge

of the agency involved, as well as discretionary authority

conferred upon it." Ws. Stat. 8§ 227.57(10). Accordingly, the
11
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appropriate |evel of deference depends upon the conparative
institutional qualifications and capabilities of the court and

t he agency. Racine Harl ey-Davidson, 292 Ws. 2d 549, f14.

127 W accord great weight deference to an agency's
interpretation and application of a statute when the follow ng
four elenents are net: (1) the legislature charged the agency
with the duty of admnistering the statute; (2) the agency's
interpretation is one of long-standing; (3) the agency enployed
its expertise or specialized knowedge in formng its
interpretation; and (4) the agency's interpretation wll provide
uniformty and consistency in the application of the statute.

Menasha Corp., 311 Ws. 2d 579, 148. Wen applying great weight

deference, we will sustain the agency's statutory interpretation
as long as it is reasonable, even if we conclude that another
interpretation is equally or nore reasonable. |d.

128 Due weight deference is appropriate "when the agency
has sonme experience in an area but has not developed the
expertise that necessarily places it in a better position than a
court to make judgnents regarding the interpretation of the

statute.” Racine Harley-Davidson, 292 Ws. 2d 549, ¢{18. Thus,

due weight deference is based, not on the agency's expertise,
but instead on the fact that the |egislature has charged the
agency with enforcenent of the statute. Id. Under the due
wei ght  standard, we Wil sustain the agency's statutory
interpretation if it is not contrary to the statute's clear

meaning and if we determne that a nore reasonable

12
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interpretation does not exist. Menasha Corp., 311 Ws. 2d 579,

149.

129 Finally, we accord no deference to an agency's
interpretation and application of a statute when the issue is
one of first inpression or when the agency's position has been
so inconsistent as to offer no real guidance. [d., 50.

130 As the court of appeals recently observed in Sierra

Club v. DNR 2010 W App 89, 927, 327 Ws. 2d 706, 787

N. W2d 855, we frequently apply a high level of deference in
conpl ex environnmental cases in which the |egislature has charged
the DNR with the duty of adm nistering the applicable and highly
technical statutes. |In such cases, a high |evel of deference is
appropriate because, as a general matter, the DNR is
conparatively nore qualified and capable than the court at
maki ng | egal determ nations based on the relevant technical and

scientific facts. See id.; Raci ne Harl ey-Davi dson, 292

Ws. 2d 549, f14. This case is no exception.

131 We conclude that the DNR's interpretation and
application of Ws. Stat. 8 283.31(3)(d)2. is entitled to great
wei ght def erence. The DNR neets all four elenments of the great
wei ght st andard. First, the legislature has expressly charged
the DNR with the duty of admnistering the WPDES permt program
the provisions of which are conprised in chapter 283. W s.
Stat. § 283.001(2). Second, the DNR s interpretation and
application of chapter 283 (and its predecessor, Ws. Stat. ch
147) is one of l|ong-standing: the DNR has adm ni stered the WPDES
permt program since the EPA approved the state programin 1974.

13
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See, e.g., Sewerage Commin of MIwaukee, 102 Ws. 2d at 615.

Third, the DNR enployed its expertise or specialized know edge
in formng its statutory interpretation and application to the
permt reissued to Fort Janmes' Broadway MII. The DNR

considered the particular and highly technical comment s

submtted by the three interested parties, including M dwest
Envi ronnment al Advocat es, and provided specific, detail ed
responses. Fourth, the DNR s interpretation wll provide

uniformty and consistency in the application of chapter 283.
There are currently 1,066 WDPES wastewater permt holders: 680
muni ci pal wastewater permttees and 386 industrial wastewater
permttees. Wsconsin DNR, Current WPDES Wastewater Permt
Hol ders,
http://ww. dnr.state.w .us/org/water/wrww permists. htm (1 ast
visited Mar. 14, 2011). Each WPDES permt is issued for a term
not to exceed five-years, see 33 U S C § 1342(b)(1)(B); Ws.
Stat. § 283.53(1), which neans that permt reissuances are
constantly on public notice and subject to comments and public
heari ngs. See, e.g., Wsconsin DNR, WPDES Permts on Public
Not i ce,
http://ww. dnr.state.w .us/org/ water/wrww drafts/pubnot. htm
(last visited Mar. 14, 2011). The frequency with which the DNR
issues and reissues WPDES permts conpels a wuniform and
consi stent application of chapter 283.
| V. ANALYSI S

132 In Part A we provide a brief summary of the C ean

Water Act and the EPA s approval and oversight of the WPDES
14
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permt program In Part B, we turn to the case now before this
court and conclude that Ws. Stat. 8§ 283.63 does not require the
DNR to hold a public hearing on CWAC s petition for review of
the permt reissued to Fort Janes' Broadway MII|l when the
prem se of CWAC s petition is that the permt fails to conply
with basic requirenents of the federal Cean Wter Act and
federal regul ations pronul gated thereunder.
A. The C ean Water Act and the WPDES Permt Program

133 Congress enacted the Clean Water Act "to restore and

mai ntain the chem cal, physical, and biological integrity of the

Nation's waters."” 33 U S.C 8§ 1251(a); see also Arkansas v.

&kl ahoma, 503 U S 91, 101 (1992). To effectuate that
objective, the Clean Water Act generally prohibits the discharge
of any pollutant into navigable waters except when done pursuant
to a National Pollution D scharge Elimnation System (NPDES)
permt. See 33 U S C 8§ 1311(a); US. Dep't of Energy v. Onio,

503 U.S. 607, 611 (1992); Arkansas, 503 U S. at 102; Am Paper
Inst., Inc. v. US. EPA 996 F.2d 346, 348-49 (D.C. Cir. 1993).

The EPA has express authority to issue NPDES permts. See 33
US C 8§ 1342(a)(l1); US. Dep't of Energy, 503 U S at 611; Save

the Bay, 556 F.2d at 1285. The Cean Water Act mandates that
every permt contain (1) effluent limtations!® that reflect the
best practicable control technology available to achieve
pol lution reduction, 33 U S C. 8§ 1311(b)(1)(A), and (2) any nore

stringent pollutant discharge Iimtations necessary to neet the

10 See supra note 3.
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water quality standards!® of the applicable body of water,

8 1311(b)(1)(C). See Am Paper Inst., 996 F.2d at 349.

134 The Clean Water Act also articulates Congress' policy
"to recogni ze, pr eserve, and pr ot ect t he primary
responsibilities and rights of States to prevent, reduce, and

elimnate pollution. . . ." 33 US C 8§ 1251(b); Save the Bay,

556 F.2d at 1285. Accordingly, as recognized by the United
States Suprene Court, the Cean Water Act envisions a
partnership between the states and the federal governnent.

Arkansas, 503 U. S. at 101; see also United States v. Cooper, 482

F.3d 658, 667 (4th G r. 2007) (referring to the Cean Water Act
as a "schene of cooperative federalisnt). In furtherance of
that policy, the Cdean Wter Act enpowers each state to
admnister "its own permt program for discharges into navigable
waters within its jurisdiction. . . ." 33 U S C 8§ 1342(b);
see al so Arkansas, 503 U.S. at 102.

135 If a state wshes to admnister its own permt
program the governor of that state nust submt to the EPA (1) a
letter requesting program approval; (2) a conplete description
of the proposed program (3) a statenent from the Attorney
Cener al assuring that the state's |laws provide adequate
authority to <carry out the program (4) a Menorandum of
Agreenment with the Regional Admnistrator of the EPA, and (5)

copies of all applicable state statutes and regulations,

11 See supra note 6 and infra note 15.
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including those governing state adm nistrative procedures. 33
U S.C 8§ 1342(b); 40 CF.R § 123.21(a).

136 33 U S.C. § 1342(b) sets forth the requirenents that a
state's proposed permt program nust neet in order to gain
approval by the EPA For exanple, a state's proposed permt
program shall not be approved if the EPA determ nes that
adequate authority does not exist for the state to issue permts
whi ch apply, and insure conpliance wth, the requirements of the
Clean Water Act and of 40 CFR pt. 123. 33 US.C
§ 1342(b) (1) (A, (2)(A); § 1342(c)(1); 40 C.F.R § 123.61(b);*?
US Dep't of Energy, 503 U S. at 611. In particular, 40 CF. R

8§ 123.25 sets forth the permtting requirenents that a proposed
permt program nust neet. Significant to this case, 40 CF. R

88 122.44 and 122.45 are included anmong those permtting
requirements. See 40 C.F.R § 123.25(a)(15), (16). I f the EPA
determ nes that the proposed permt program neets the enunerated
requi renents, then the EPA nust approve the program 33 U S C

8§ 1342(b). Once a state program is approved, the EPA nust
suspend its own issuance of NPDES permits covering the navigable
waters subject to the state program § 1342(c)(1); 40 CFR

§ 123.61(c); Save the Bay, 556 F.2d at 1285.

1240 CF.R 8§ 123.61(b) provides that "[w]ithin 90 days of
the receipt of a conplete program subm ssion under [40 C. F.R]
§ 123.21 the Admnistrator [of the EPA] shall approve or
di sapprove the program based on the requirenents of this part
and of [the Cean Water Act] and taking into consideration all
coments received. "
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137 The EPA approved the WPDES permt program on February
4, 1974, marking Wsconsin as the sixth state to gain authority
to admnister its own permt program United States EPA, NPDES:
Specific State Program St at us,
http://cfpub. epa. gov/ npdes/ st at est ats. cf n?program_ i d=45&vi ew=spe
cific#coments (last visited Mar. 14, 2011). Currently, only
four states and the District of Colunbia are not authorized to
adm nister a permt program United States EPA, NPDES: State
Program Status, http://cfpub.epa.gov/npdes/statestats.cfm (I ast
visited Mar. 14, 2011).

138 Still, even when a state obtains approval to
admnister its own permt program the EPA retains significant
authority through its continuing oversight of the state's permt
pr ogram For exanple, a state's permt program nust be revised
according to changes in the controlling federal statutory or
regul atory authority. See 33 U S.C 8§ 1342(c)(2) ("Any State
permt program under this section shall at all tinmes be in
accordance with this section and guidelines pronul gated pursuant
to section 1314(i)(2) of this title."); 40 CF. R § 123.62(a).
To that end, the state nust keep the EPA fully inforned of any
proposed nodifications to its permt program 40 CF. R
8§ 123.62(a). If the EPA determines that the revisions are
substantial, the EPA nust issue a public notice of the revisions
and provide an opportunity for comments and a public hearing.
8§ 123.62(b)(2). The EPA then approves or disapproves the
revi sions based upon the requirenments of 40 CF. R pt. 123 and
of the Clean Water Act. § 123.62(b)(3).
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139 In addition, the EPA has the authority to withdraw its
approval of a state's permt program if the program no |onger
conplies with the requirenents of 40 CF. R pt. 123 and of the
Clean Water Act, and if the state fails to take corrective
action. 33 US C 8§ 1342(c)(3); 40 CF. R 8 123.63(a); Save the
Bay, 556 F.2d at 1285. For exanple, the follow ng circunstances
are anong those which warrant approval wthdrawal: where the
state's legal authority no |longer neets the requirenents of 40
CFR pt. 123, including the state's failure to pronul gate or
enact new authorities when necessary; or where the operation of
the state programfails to conply with requirenents of 40 C F. R
pt. 123, including the repeated issuance of permts which do not
conform to the requirenents of 40 CFR pt. 123. See
§ 123.63(a)(1), (2).

140 O relevance to this case, each state is required to
send to the EPA a copy of each permt application received by
the state and nust provide notice to the EPA of "every action
related to the consideration of such permt application
i ncluding each permt proposed to be issued by such State."” 33
U S C § 1342(d)(1); see also Ws. St at . 88 283.41(1),
283.43(1)(b). The EPA then has up to 90 days to coment on,
object to, or nmake recomendations on the proposed permt. 33
USC 8§ 1342(d)(2); 40 CF.R 8§ 123.44(a)(2); Ws. Stat.
§ 283.41(2). 40 C.F.R 8 123.44(c) lists the valid grounds upon
which the EPA may object to the issuance of a proposed permt.

Those valid grounds include, inter alia: (1) when the proposed

permt fails to apply, or to ensure conpliance wth, any
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applicable requirement of 40 CF. R pt. 123; (2) when a finding
made by the state in connection with the proposed permt
msinterprets the Cean Water Act or any guidelines or
regul ations thereunder, or msapplies them to the facts; (3)
when any provisions of the proposed permt relating to the
mai nt enance of records, reporting, nonitoring, or sanpling by
the permttee are inadequate to assure conpliance with permt
condi tions, including effluent standards and |imtations,
required by the Clean Water Act or any guidelines and
regul ations issued thereunder; or (4) when the effluent limts
of the proposed permt fail to satisfy the requirenents of 40
C.F.R § 122.44(d). 40 CF.R 8§ 123.44(c)(1), (4), (5), (8). |If
the EPA objects to the issuance of a proposed permt, the state
may not issue the permt as drafted. 33 U S.C 8§ 1342(d)(2);
Ws. Stat. § 283.31(2)(c).

41 Wth that context in mnd, we return to the case now

before this court.

B. CWAC s Petition for Review under Ws. Stat. 8§ 283.63 of the
Permt Reissued to Fort Janes' Broadway M|

142 We conclude that Ws. Stat. 8§ 283.63 does not require
the DNR to hold a public hearing on CWAC s petition for review
of the permt reissued to Fort Janes' Broadway MI| when the
premse of CWMC s petition is that the permt fails to conply
with basic requirenents of the federal Cean Water Act and
federal regulations pronulgated thereunder. W begin by
describing the relevant statutes in Ws. Stat. ch. 283. W then

apply the facts of this case, and in particular, the issues
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raised in CWAC s petition for review, to the relevant statutory
authority.
1. Wsconsin Stat. ch. 283
143 Wsconsin Stat. ch. 283 espouses a very simlar
objective to that of the Cean Wter Act: "to restore and
mai ntain the chemcal, physical, and biological integrity of

[ Wsconsin's] waters to protect public health, safeguard fish

and aquatic life and scenic and ecological values, and to
enhance the donestic, muni ci pal , recreational, i ndustri al,
agricul tural, and ot her uses  of wat er . " W s. St at .
8§ 283.001(1). To effectuate that policy, the legislature
granted to the DNR "all authority necessary to establish,

adm nister and maintain a state pollutant discharge elimnation
system. . . consistent with all the requirenments of the federal
water pollution control act amendnents of 1972 [the C ean Water
Act]." § 283.001(2). In particular, the |egislature charged
the DNR wth pronmulgating rules on effluent Ilimtations,
standards of performance for new sources, and other effluent
prohi bitions and pretreatnent standards. § 283.11(1). Section
283.11(2) provides generally that all such rules nust conply
with and not exceed the requirenents of the C ean Water Act and
regul ati ons adopted thereunder.

144 Wsconsin Stat. ch. 283 also codifies the WPDES perm t
program Pursuant to Ws. Stat. 8§ 283.31(1), the discharge of
any pollutant into any waters in Wsconsin is prohibited unless

done according to a WDES permt issued by the DNR
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Not wi t hst andi ng certain exceptions,®® the DNR may issue a permt
for the discharge of any pollutant, or conbination of
pollutants, if the following requirenents are net, "whenever
appl i cabl e":

(a) Effluent limtations.

(b) Standards of performance for new sources.

(c) Effluent standards, effluents prohibitions
and pretreatnent standards.

(d) Any nore stringent Il|imtations, including
t hose:

13 Wsconsin Stat. § 283.31(2) sets forth the circunstances
under which the DNR nay not issue a WPDES permt:

No permt shall be issued by the [DNR] for the
di scharge into the waters of the state of any of the
fol | ow ng:

(a) Any radiological, <chemcal or biologica
war f are agent or high-1level radioactive waste.

(b) Any discharge which the secretary of the arny
acting through the <chief of the arny corps of
engi neers has objected to in witing on the ground
that anchorage and navigation would be substantially
i mpai r ed.

(c) Any discharge to which the U S. environnenta
protection agency has objected to in witing pursuant
to s. 283.41.

(d) Any discharge from a point source which is in
conflict with any existing area-w de waste treatnent
managenent plan approved by the departnent. No area-
w de waste treatnment managenent plan may require the
abandonnment of existing waste treatnent facilities
whi ch neet the requirenments of this chapter unless the
abandonment of such facilities clearly represents the
nost efficient and cost-effective method of providing
waste treatnent for the entire planning area.
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1. Necessary to neet federal or state water
qual ity st andar ds, or schedul es of conpl i ance
established by the departnent; or

2. Necessary to conply wth any applicable
federal |aw or regul ation; or

3. Necessary to avoid exceeding total maxi num
daily loads established pursuant to a continuing
pl anni ng process devel oped under s. 283. 83.

(e) Any nore stringent legally applicable
requi renents necessary to conply wth an approved
areawi de waste treatnment nanagenent plan.

(f) Goundwater protection standards established
under ch. 160.

§ 283.31(3).

145 Wsconsin Stat. § 283.63 provides the procedure to
whi ch interested persons® may petition the DNR for review of any
"denial, nodification, suspension or revocation" of a WPDES
permt, or of "the reasonabl eness of or necessity for any term
or condition of any issued, reissued or nodified permt."
§ 283.63(1). Pursuant to 8 283.63(1)(b), the DNR nust hold a
public hearing at which the petitioner nust present evidence in
support of the allegations nade in the petition for review. At
the public hearing, all interested persons are given the
opportunity to present facts, views, or argunents relevant to
the issues raised by the petitioner. § 283.63(1)(b). Then,
within 90 days of the public hearing, the DNR nust issue its

decision on the petition for review. 8§ 283.63(1)(d).

14 gpecifically, "[alny permt appl i cant, permttee,
affected state or 5 or nore persons” nay secure review by the
DNR of a WPDES permt. Ws. Stat. § 283.63(1). In this case

CWAC qualifies as a group of "5 or nore persons.”
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46 Significant to this case, rules pronul gated under Ws.

Stat. § 281.15, which set forth water quality standards,® may

1> Wsconsin Stat. § 281.15(1) <charges the DNR wth
promul gating rules setting water quality standards:

The departnment shall promulgate rules setting
standards of water quality to be applicable to the
waters of the state, recognizing that different
standards may be required for different waters or
portions thereof. Water quality standards shal
consist of the designated uses of +the waters or
portions thereof and the water quality criteria for
those waters based upon the designated use. Wat er
quality standards shall protect the public interest,
whi ch include the protection of the public health and
wel fare and the present and prospective future use of
such waters for public and private water systens,

propagation of fish and aquatic |ife and wldlife,
donmestic and recreational purposes and agricultural,
commercial, industrial and other legitimte uses. In

all cases where the potential uses of water are in
conflict, water quality standards shall be interpreted
to protect the general public interest.

The f eder al count er part of § 281.15(1) S 33 U S C
§ 1313(c)(2)(A.

As both the state and federal statutes make clear, water
quality standards "have two primary conponents: designated
'uses' for a body of water (e.g., public water supply,
recreation, agriculture) and a set of 'criteria specifying the
maxi mum concentration of pollutants that may be present in the
water w thout inpairing its suitability for designated uses.”
Am Paper Inst., Inc. v. US. EPA 996 F.2d 346, 349 (D.C. Cr.
1993).
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not be reviewed under Ws. Stat. § 283.63.'° § 283.63(5). Only
"[t]he application of rules pronulgated under s. 281.15 may be
revi ewed" under § 283.63. |d.

147 Here, CWAC seeks review under Ws. Stat. § 283.63 of
the permt reissued to Fort Janes' Broadway MII. The scope of
review under 8 283.63 is the crux of this case.

2. CWAC s Petition for Review

48 In order to properly apply the facts of this case to
the relevant statutory authority, it is necessary to have a
basi ¢ understanding of the issues raised in CWC s petition for
review. OCWAC s petition for review raised three issues based on
federal law (1) the reasonableness of the DNR s failure to
prepare a reasonable potential analysis to determ ne whether the
Fort Janmes' Broadway MIIl's increase in phosphorous discharge
wll cause or contribute to a violation of water quality
standards under 40 CF. R 8§ 122.44(d)(1); (2) the reasonabl eness
of the permt's failure to state the effluent limtation for
phosphorous as a nmaxinmum daily and average nonthly discharge
limtation and in terns of a mass limt, pursuant to 40 C. F. R
8§ 122.45(d) and (f); and (3) the reasonableness of the DNR s

failure to perform a reasonable potential analysis to determ ne

% 1n Sewerage Commission of MlIwaukee v. DNR 102
Ws. 2d 613, 627- 28, 307 N w2d 189 (1981), this court
determ ned that a challenge to the validity of a rule on which a
permt is based was available under Ws. Stat. § 147.20 (1975-
76), the predecessor to Ws. Stat. § 283.63. However, at that
tinme, the equivalent to Ws. Stat. 8§ 283.63(5) did not exist.
The legislature created Ws. Stat. 8 147.20(5), the predecessor
to Ws. Stat. § 283.63(5), in 1987. See 1987 Ws. Act 60, § 15.
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whet her Fort Janes' Broadway M| discharges nercury at a |eve
that will cause or contribute to a violation of water quality

standards under 40 C.F.R § 122.44(d).' Thus, at its nost basic

level, CWAC s petition for review alleged that the permt
reissued to Fort Janmes' Broadway MII| fails to conply with 40
C.F.R 88 122.44(d) and 122.45(d) and (f). Accordingly, we

briefly describe those two provisions.

149 40 C. F.R 8§ 122.44(d) provides generally that each
NPDES permt must include conditions that neet the requirenents
of water quality standards, "when applicable.” Section
122.44(d) is applicable to the WPDES permt program via 40
CF.R § 123.25.

150 40 C.F.R 8§ 122.45(d) provides that for continuous
di scharges, all permt effluent limtations, including those
necessary to achieve water quality standards, shall be stated as

maxi mum dai ly and average nonthly discharge limtations, "unless

i npracticable.” Section 122.45(f)(1) provi des that al |
pollutants limted in permts shall have their Ilimtations
expressed in terns of mass, wth certain exceptions. Agai n,

section 122.45 is applicable to the WPDES permt program via 40
CF.R § 123.25.

" 1n its response brief to this court, CWAC described its
petition for review under Ws. Stat. 8 283.63 as "alleg[ing]
that [the] DNR failed to follow state |law requiring the agency
to conply wth applicable federal regulations requiring a
reasonabl e potential analysis for phosphorous and nercury, and
the inclusion of daily maxi num and average nonthly limts for
phosphorous.”™ CWAC then cited to 40 CF. R 88 122.44(d)(1) and
122. 45.
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151 CWAC acknow edges that the issues it raises inplicate
water quality standards and that the DNR s rules setting forth
water quality standards nay not be reviewed under Ws. Stat.
§ 283.63. See 8§ 283.63(5). Accordingly, CWAC maintains that it
is not seeking review of any rule pronulgated by the DNR
| nstead, CWAC argues, it is challenging the permt reissued to
Fort Janes' Broadway MI|l on the grounds that the permt fails
to comply wth 40 CFR 88 122.44 and 122.45—+Federal
requi renents which, according to CWAC, are inposed upon the
permt via state statutes.

152 Specifically, CWAC poi nts to W s. St at .
§ 283.31(3)(d)2. and argues that the statute's plain |anguage
requires all WPDES permts to conmply wth "any applicable

8  Therefore, CWAC asserts that the

federal law or regulation."?!
DNR was obligated to conply with 40 C.F. R 88 122.44 and 122.45
when establishing the terns of the permt reissued to Fort
Janes' Broadway M. According to CWAC, it would be ill ogical
for the legislature to require the DNR to issue permts that
conply with federal law while at the sanme tinme precluding the
DNR from reviewwng a permt's conpliance with federal |aw under
Ws. Stat. § 283.63.

153 The DNR, on the other hand, argues that OCWMC s

position upsets the system of checks and bal ances created by the

Clean Water Act. Because the EPA approved the WPDES permt

8 For the sane general proposition, CWAC cites to Ws.
Stat. §§ 283.001(2), 283.11(2), and 283.13(5).
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program and therefore determned that Wsconsin's statutory and
regulatory program is consistent with federal law, the DNR
contends that a permt issued according to Wsconsin's statutory
and regulatory program necessarily conplies with federal |aw—
unless and until the EPA determ nes otherw se. As the DNR
points out, in this case, the EPA reviewed the proposed permt
to determine whether it neets the federal guidelines and
requi renents, and the EPA did not object.

154 The DNR further contends that CWAC s interpretation of
Ws. Stat. 8§ 283.31(3)(d)2. renders neani ngl ess the WPDES perm t
program That IS, accordi ng to t he DNR, if
8§ 283.31(3)(d)2. neans sinply that all state-issued permts nust
conply with any federal law or regulation, then there would be
no need for Wsconsin's own statutory and regulatory program
when issuing a permt, the DNR would have to look only to the
Clean Water Act and the federal regul ati ons pronul gat ed
t her eunder .

155 The DNR advances a very different interpretation of
W s. St at . § 283.31(3)(d)?2. First, the DNR looks to
8§ 283.31(3)(a)-(d)1. and argues that those subsections require
the DNR to issue permts that neet the followng state
requi renents, whenever applicable: "[e]ffluent limtations";
"[s]tandards of performance for new sources”; "[e] ffluent
standards, effluents prohibitions and pretreatnment standards"”;

and "[a]ny nore stringent limtations" necessary to neet state
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water quality standards.?®® Then, the DNR looks to
8§ 283.31(3)(d)2. and argues that that ©particular subsection
requires the DNR to issue permts that neet the requirenents of
"any applicable federal law or regulation" that the EPA has
promul gated over a state rule—that is, a federal I|aw or
regulation that 1is "nore stringent” than the Ilimtations
provided in § 283.31(3)(a)-(c).?® The parties agree that no such
overpronul gated federal |aws or regulations are applicable in
this case.

156 As previously explained, the DNR s interpretation of
W' s. St at . 8§ 283.31(3)(d)2. is entitled to great wei ght
def erence. See supra Part 111, Accordingly, we wll sustain
the DNR s statutory interpretation as long as it is reasonable.

See Menasha Corp., 311 Ws. 2d 579, 1{48. W conclude that it

iS.
157 Inportantly, the DNR s interpretation of Ws. Stat.
§ 283.31(3)(d)2. gives neaning to certain |anguage that CWAC

reads out of the statute: all WPDES permts nust neet "[a]ny

19 See 33 U.S.C. § 1311(b)(1) (providing that every permit
contain effluent limtations for point sources and "any nore
stringent limtation, including those necessary to neet water
quality standards"); Ws. Stat. 8§ 283.11(1) (charging the DNR
with pronulgating rules on effluent limtations, standards of
performance for new sources, and effluent standards or
prohi bitions and pretreatnent standards); Ws. Stat. § 281.15
(charging the DNR with pronulgating rules setting water quality
st andar ds).

20 See, e.g., 40 C.F.R 8§ 132.6(f)-(j) (expressly applying

certain federal requirenents to the Geat Lakes System in the
State of Wsconsin).
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nmore stringent limtations, including those . . . [n]ecessary to

conply with any applicable federal law or regul ation.”
(Enphasi s added.) If, as CWAC argues, 8 283.31(3)(d)2. neans
sinply that all WPDES permts nust conply with "any applicable
federal law or regulation,” then the condition that such federa
|aw or regulation provide a "nore stringent limtation[]" would
be neani ngl ess. By the statute's plain |anguage, t he
"applicable federal law or regulation" nust provide for a "nore
stringent limtation[]" than sonething else. It is therefore
reasonable to interpret the |anguage of "[a]lny nore stringent
l[imtations" as referring back to the previous subsections; that

is, pursuant to § 283.31(3)(d)2., all WPDES permts, whenever

applicable, nust neet nore stringent limtations than the state
requirenents provided in 8 283.31(3)(a)-(c), including those
necessary to conply wth any applicable federal | aw or

regulation. The DNR interprets the "nore stringent” |anguage to
mean any applicable federal |aw or regulation that the EPA has
promul gated over a state rule. That interpretation is not
unr easonabl e. We therefore sustain the DNR s interpretation of
§ 283.31(3)(d)2.

158 Wile our interpretation of W s. St at .
§ 283.31(3)(d)2. weakens CWAC s position, it does not resolve
the central issue in this case. W nust still determ ne whether
Ws. Stat. 8 283.63 requires the DNR to hold a public hearing on
CWAC s petition for review when the premse of CWMC s petition
is that the permt fails to comply with 40 C. F. R 88 122.44(d)
and 122.45(d) and (f). We conclude that Ws. Stat. 8 283.63
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does not require the DNR to hold a public hearing on a petition
for review when the prem se of the petition is that the permt
fails to conply with basic requirenments of the federal Cean
Water Act and federal regul ations pronul gated thereunder.

159 Requiring the DNR to hold a public hearing on CWAC s
petition for review would undermne the careful federal and
state balance created by the Cean Water Act. For purposes of
this appeal, the parties do not dispute that the permt was
properly reissued to Fort Janes' Broadway MII under the state's
statutory and regulatory authority. I ndeed, CWAC is adamant
that it is not challenging any rule promulgated by the DNR but
instead is challenging the permt itself as being contrary to 40
C.F.R 88 122.44(d) and 122.45(d) and (f). However, we agree
with the DNR that because the permit was properly reissued under
the state's statutory and regulatory authority, then the permt
necessarily conplies with federal |aw—dnless and until the EPA
determ nes ot herw se. This point is best denonstrated by
considering the two federal regulations at issue in COMC s
petition for review 40 C. F.R 88 122.44(d) and 122.45(d) and
(f).

160 When the EPA approved the WPDES permt program the
EPA deenmed Wsconsin's statutory and regulatory authority
adequate to issue permts that conmply with the requirenents of
the Cean Water Act and of 40 CF. R pt. 123. See 33 U. S . C
§ 1342(b)(1)(A), (2)(A); § 1342(c)(1); 40 CF.R 8§ 123.61(b).
40 CF. R 8 123.25 sets forth the permtting requirenents that a
proposed permt program nust neet. Significantly, both 40

31



No. 2008AP3235

C.F.R 88 122.44 and 122.45 are included anong those permtting
requirements. See 40 C F.R § 123.25(a)(15), (16). Thus, when
the EPA approved the WPDES permt program the EPA necessarily
determned that the program conplies with 40 CF. R 88§ 122.44
and 122. 45.

61 Simlarly, any substantial revisions to the WPDES
permt program have been, and will continue to be, subject to
the EPA's approval. See 40 CF.R § 123.62(a). The EPA
approves or di sapproves t he revisions based upon the
requi renents of the Cean Water Act and of 40 CF. R pt. 123—
requi renents which, again, include 40 CF. R 88 122.44 and
122. 45.

162 Finally, the EPA reviewed the permt reissuance to
Fort Janmes' Broadway MII and did not object to the permt as
drafted. Valid grounds for objection include when the proposed
permt fails to conply with the requirements of the C ean Water
Act or any regulations issued thereunder, or in particular, when
the proposed permt fails to satisfy the requirenents of 40
C.F.R § 122.44(d). See 40 C.F.R § 123.44(c)(1), (5), (8).
Thus, on the very grounds espoused by CWAC, the EPA itself did
not object to the permt reissued to Fort Janes' Broadway MII.
| ndeed, before the permt was reissued, the EPA was apprised of
CWAC s allegations that the proposed permt failed to conply
with federal |aw As previously nentioned, the EPA requested
and received copies fromthe DNR of any significant coments the

DNR received during the public notice period.
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163 Stated otherwise, by approving the WDES permt
program and by failing to object to the permt, the EPA
effectively determned that the permt conplies wwth 40 C F. R
88 122.44(d) and 122.45(d) and (f). In spite of the EPA's
determnation, CWAC asks this court to construe Ws. Stat.
§ 283.63 as requiring the DNR to subsequently determ ne whet her
the permt conplies wth those sane federal regulations. e
decline to do so. To adopt CWAC s interpretation of Ws. Stat.
8§ 283.63 would be to enpower the DNR to undercut the EPA's
determ nati on. G ven the careful system of checks and bal ances
envisioned by the Clean Water Act, the legislature could not
have intended for the DNR to have the final say on a permt's

conpliance with federal |aw 2!

2L W do not question that administrative agencies and state
courts are conpetent to interpret and apply federal |aw
Froebel v. Meyer, 217 F.3d 928, 935-37 (7th Cr. 2000)
(concluding that the plaintiff was required to first raise in
state court his claimthat the DNR violated the Cean Water Act
by discharging a pollutant without a permt); Am Paper Inst.,
Inc. v. US. EPA 890 F.2d 869, 875 (7th Cr. 1989) ("The state
courts are perfectly conpetent to decide questions of federal
law."); N States Power Co. v. Bugher, 189 Ws. 2d 541, 558-59,
525 N.W2d 723 (1995) (concluding that the plaintiff's federal
constitutional clains were barred by claim preclusion because
they were not raised before the Tax Appeals Conm ssion); Hogan
v. Misolf, 163 Ws. 2d 1, 21-22, 471 N.W2d 216 (1991) ("Were
the United States Suprene Court has held that another state's
taxing scheme, which is substantially simlar to Wsconsin's,
violates federal law or the constitution, we conclude that the
Department [of Revenue] and the [Tax Appeals] Conm ssion have
the authority to determ ne whether the continued application of
the Wsconsin taxing schene also violates federal law or the
constitution.").
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164 Furthernore, requiring the DNR to hold a public
hearing on CWAC s petition for review would thwart the finality
of permts properly issued under the WPDES permt program Wen
the DNR properly issues a permt under the state's statutory and
regulatory authority, the permttee should be able to rely on
the validity of the permt's ternms and conditions. I n other
words, when there is no dispute that a permt's terns and
conditions conply with state statutes and regul ations, and when
the permttee acts in accordance wth those terns and
conditions, the permttee is entitled to assurance that it is
conplying with the Cean Water Act. I ndeed, Congress expressed
that very point in 33 US C 8§ 1342(k). Section 1342(k)
expressly provides that conpliance with a permt issued under
8 1342 is deened conpliance with the Cean Water Act. Likew se,
"conpliance wth a state-administered permt is deened

conpliance with the [Cean Water Act]." US. Dep't of Energy,

503 U S. at 634 (citing 8 1342(k)) (Wite, J., concurring in
part, dissenting in part). As recognized by the United States
Suprene Court, the purpose of § 1342(k) is to give permts
finality. E.I. du Pont de Nemours & Co. v. Train, 430 U S 112,

138 n.28 (1977) ("The purpose of § 402(k) seenms to be to

However, the fact that admnistrative agencies and state
courts are conpetent to interpret and apply federal |aw does not
resolve the issue presented in this case: whether Ws. Stat.
§ 283.63 requires the DNR to hold a public hearing on a petition
for review when the prem se of the petition is that the permt
fails to conply with basic requirenents of the C ean Water Act
and federal regulations pronul gated thereunder.
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insulate permt holders from changes in various regulations
during the period of a permt and to relieve them of having to
litigate in an enforcenment action the question whether their
permts are sufficiently strict. In short, § 402(k) serves the
purpose of giving permts finality."). In this case, there is
no dispute that the permt was properly issued under the WPDES
permt program and CWAC does not question Fort Janes' Broadway
MIIl"'s conpliance with the permt's terns and conditions. G ven
t hese circunstances, if we were to construe Ws. Stat. § 283.63
as requiring the DNR to determ ne whether the permt conplies
with the Cean Water Act, we would thwart the finality of the
permt that Fort James' Broadway MII|l is entitled to rely on
under 33 U . S.C. 8§ 1342(Kk).

165 Qur holding does not |eave CWAC w thout an avenue of
relief. W nerely foreclose Ws. Stat. 8§ 283.63 as one avenue.
If CWAC is entitled to a renedy, the renedy rests with the EPA
For instance, an aggrieved person may seek limted judicial
review in federal district court of the EPA' s decision not to

object to a permt. See Save the Bay, 556 F.2d at 1295-96.

While such judicial review is available on only two narrow
grounds, one of those grounds is particularly relevant to this
case: an aggrieved person may claim in federal district court
that a proposed permt violates applicable federal guidelines

that the EPA failed to consider.?* See id. at 1296. I'n

22 The second ground for relief is a claim that unlawf ul
factors tainted the EPA's decision not to object to the permt.
Save the Bay, Inc. v. Adnmir of the EPA 556 F.2d 1282, 1286,
1296 (5th Cr. 1977).
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addition, any interested person may seek judicial review in the
federal courts of appeals of the EPA' s action "in making any
determ nation as to a State permt program. . . ." 33 U S C

§ 1369(b)(1)(D);?® see also Am Forest & Paper Ass'n v. U S. EPA

137 F.3d 291, 295 (5th Cr. 1998). For exanple, an interested
person nay seek review of the EPA's decision to wthdraw or not
to withdraw authorization of a state's permt program Sierra

Club v. US. EPA 377 F. Supp. 2d 1205, 1208 (N.D. Fla. 2005).

As previously explained, one of the circunstances in which the
EPA may withdraw its approval of a state's permt program is
when the state issues permts that do not conply with the
federal regulations. See 40 CF. R § 123.63(a)(2).
V. CONCLUSI ON

166 We conclude that Ws. Stat. 8§ 283.63 does not require
the DNR to hold a public hearing on CWAC s petition for review
of the permt reissued to Fort Janes' Broadway MI| when the
prem se of CWAC s petition is that the permt fails to conply

with basic requirenents of the federal Cean Wter Act and

23 Federal courts of appeals have agreed that their original
jurisdiction under 33 U S. C. 8§ 1369(b)(1) does not cover review
of the EPA' s discretionary determnation to object or not to
object to a state-issued permt. See, e.g., Am Paper Inst.,
890 F.2d at 874-75 (concluding that § 1369(b)(1)(F) does not
provide federal courts of appeals with the power to review the
EPA's objections to state-issued permts); Save the Bay, 556
F.2d at 1291-92 (concluding that the federal courts of appeals’
jurisdiction under 8 1369(b)(1)(F) does not enconpass review of
the EPA's action in failing to object to a state-issued permt).
As explained above, the aggrieved person may instead seek
limted judicial review in federal district court. See Save the
Bay, 556 F.2d at 1295-96.
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f eder al regul ations pronul gated thereunder. A concl usi on
ot herwi se would underm ne the careful federal and state bal ance
created by the Cean Water Act and would thwart the finality of
permts properly issued under the WPDES permt program |If CWAC
is entitled to a renedy, the renmedy rests with the EPA

By the Court.—Fhe decision of the court of appeals is

rever sed.
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167 SH RLEY S. ABRAHAMSON, C.J. (di ssenting). | agree
with the court of appeals and would affirmits deci sion.

168 The ultimate issue presented is whether the DNR is
authorized to determ ne whether, on challenge, terns of a state-
i ssued wastewater discharge permt conply with federal |aw.

169 The nmjority opinion defers to the DNR, agreeing that
the petitioners' remedy for a violation of federal law rests
with the federal Environnental Protection Agency.! | agree with
the court of appeals that the DNR has authority to determ ne
whet her a state-issued permt conplies with federal |aw.

170 The nmjority opinion errs in tw fundanental ways:
First, the mmjority msinterprets the balance created between
federal oversight and state application and enforcenment of the
Clean Water Act. Second, by inverting the federal/state
bal ance, the mpjority has left the petitioners in the present
case, as well as future challengers, with no effective forumin
which to express their concerns that ternms in a state-issued

permt do not conply with federal |aw

* * * *

! Contrary to the mmjority opinion, | conclude that the
DNR s statutory interpretation is not entitled to any deference.
The instant case does not pr esent a decision on the
applicability or admnistration of a highly technical statute
regul ating water pollution. Instead the instant case presents a

guestion of the DNR s scope of authority. Furthernore, the DNR
does not have a long or consistent interpretation of Ws. Stat.
88 283.31(3)(d)2. and 283.63 relating to the facts of the
i nstant case.
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171 The Cean Water Act establishes a partnership between
the federal governnent and the states to elimnate water

pol lution across the country. Save the Bay, Inc. v. Admir of

EPA, 556 F.2d 1282, 1284 (5th Gr. 1977). The partnership
pronotes a delicate balance between the federal governnent and
state governnents in administering the Clean Water Act.? The
majority opinion inverts this balance between federal and state
regul ation, thereby effectively elimnating the petitioners
access to a review of the terns of the permt.

172 The balance wunder the Cean Water Act is clear:
Congress intended the states to play the lead role in
adm ni stering water pollution control |aws.?

173 The dCdean Water Act delegates to the states the
authority to issue permts. 33 U S.C. 8§ 1342(b). W sconsin's

permt program was authorized by the federal governnent in 1974,

2 The federal fifth circuit court of appeals described the
partnership and balance in the oft-cited Save the Bay, Inc. v.
Adm ni strator of EPA, 556 F.2d 1282, 1296-97 (5th Gr. 1977), as
foll ows:

We have been called upon to examne a statutory schene

t hat has t he pot enti al for t he opti mum  of
federalism . . . The success of their federalist
venture will depend not only upon the grace, but also
the substance of novenent by both partners in the
bal | et. W have endeavored to ink a nost self-

effacing role for the federal judiciary, one which
shoul d foster a harnoni ous background to the dance and
necessitate intervention only when a point of
unmel odi ous di scord seriously t hr eat ens t he
cont rapunt al bal ance.

3 Save the Bay, Inc. v. Admr of EPA 556 F.2d 1282 (5th
Cr. 1977); District of Colunmbia v. Schramm 631 F.2d 854 (D.C
Cr. 1980).
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and the Wsconsin Departnment of Natural Resources (DNR) has been
adm nistering the permt program since that time.* To obtain
approval for its permt program Wsconsin had to show that its
permt program ensures conpliance with the requirenents of the
Clean Water Act. 33 U S.C 8§ 1342(b)(1)(A. The W sconsin
statutes also require that the permt program conply with the
Cl ean Wat er Act whenever appl i cabl e. Ws. St at .
§ 283.31(3)(d)2.

174 After the Environnental Protection Agency approves a

State's plan, the State takes the primary role in issuing

permits and adnministering and enforcing the |aws.® "[ The]
| egislative history, nore explicit and unequi vocal t han
generally found, leans in alnost every expression toward a

4 States applying for authority nmnust show that their

permtting prograns will be at |east as stringent as the federal
permtting program 33 U S.C 8§ 1342(b)(1)(A) (state permt
prograns nmust show that they "insure conpliance wth" all
provisions of the Cean Wter Act). Once a state has
illustrated that 1its permt program wll conply wth the
requirenents of the Clean Water Act, it is authorized to issue

and enforce its own permts for water pollution.

®> The delegation of power to the State of Wsconsin is

explicit: "The program that you conduct pursuant to this
authority nmust at all tinmes be in accordance with Section 402 of
the Act, al | gui delines pronmulgated pursuant to Section

304(h)(2) of the Act, and the Menorandum of Agreenent between
the Regi onal Adm ni strat or of EPA's Region V and the
Admi nistrator of the Division of Environmental Protection,

W sconsin Departnment of Natural Resources . . . ." Letter from
Russell E. Train, US EPA, to Governor Patrick J. Lucey,

dated Feb. 4, 1974, granting authority to conduct a State Permt

Program
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mnimal federal intervention when a state plan has been
approved. "®

175 The State must provide the Environnmental Protection
Agency wth notice of all proposed permts. Ws. Stat.
§ 243.41(1). It did in this case. The federal Environnental
Protection Agency retains the authority to object to state-

issued permts that it finds fall outside the requirenments of

the Clean Water Act. 33 U S.C. 8 1342(d)(2); see also Save the

Bay, 556 F.2d at 1294. The Environnmental Protection Agency's
oversight and review of Wsconsin-issued permts is, however,
whol | y di scretionary.

176 The Environnental Protection Agency is not required to
but may, in its discretion, enforce state conpliance wth
federal requirenments by objecting to state-issued permts. Thus
the EPA nmay decide that a state-issued permt is not in
conpliance with federal |aw but neverthel ess does not warrant an
obj ecti on. As the Wsconsin court of appeals explained, the
| egislative history shows that the Cl ean Water Act envisioned
that the Environnental Protection Agency would not veto every
permt out of conpliance with federal law and would use what
power it had over state-issued pernits "judiciously."’

77 That the Environnmental Protection Agency did not

object to the permt in the instant case is not, as the majority

opinion asserts at 163, an "effective determ nation” that the

® Save the Bay, 556 F.2d at 1294.

" Andersen v. DNR, 2010 W App 64, Y27, 324 Ws. 2d 828, 783
N. W2d 877.
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permt conplies with federal |aw. The Environnmental Protection
Agency's failure to object neans only that the Environnental
Protection Agency deci ded not to object.

178 The nmjority opinion attenpts to pass off judicial
review of +the state-issued permt to the federal courts.
Majority op., 965 ("If CWAC is entitled to a renmedy, the renedy
rests with the EPA "). The federal courts are not, however,
willing to receive the pass.

179 In fact, the federal courts of appeals, including the
Seventh Circuit court of appeals, have made it clear that they
are ineligible receivers. If the Environmental Protection
Agency does not exercise its discretion to review the state
permt, the federal courts wll not act. "Congress spread
across the record clear and convincing evidence of |egislative
intent to preclude federal review of state-issued permts.” Am

Paper Inst. Inc. v. US. EPA 890 F.2d 869, 875 (7th Cr. 1989).

180 | concl ude t hat petitioning t he Envi r onnment al
Protection Agency for review of a permt's terns does not
represent a significant avenue in which to review conpliance
with federal |aw The Environnent al Protection Agency's
di scretionary decision not to object to permt terns cannot
effectively be challenged in federal court.?

181 Meaningful federal judicial review is not available
and the majority opinion elimnates the opportunity for

meani ngful review in state courts to determ ne whether the terns

8 District of Colunbia v. Schranm 631 F.2d 854 (D.C. Gir.
1980) .
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of a DNR-issued water pollution permt conport with federal |aw
The nmajority reads the statutes to nean that once the state has
issued a permt and the Environnmental Protection Agency has
chosen not to veto that permt, further state review of
chal | enges based on federal |aw would be superfl uous.

82 The nmgjority opinion inverts the balance created
between the state's application and enforcenent of permtting
and federal oversight, leaving the petitioners in the present
case, as well as future petitioners, with no forumin which to
meani ngful |y express their concerns that a state permt does not
conply with federal [|aw.

183 Under the Clean Water Act, the states have significant
authority to nonitor their own prograns to assure conpliance
with state and federal | aws. This level of state autononmy to
issue permts, wth judicious federal oversight, necessitates
the ability of interested parties to ensure conpliance with both

state and federal water pollution control regulations within the

State permtting process.

184 Nonetheless, the mmpjority opinion accepts the DNR s
position that the DNR does not have authority to review permt
terms' conpliance with federal law. The law is clear, however,
that state courts and state admnistrative agencies may

interpret and apply federal laws, and the |legislature has
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directed that permits issued comply with federal |aw.?® Ws.
Stat. §§ 283.31(3)(d)2., 283.63.

85 As a result of the majority opinion, the petitioners
in the instant case have no effective renedy. Parties affected
by a permt in violation of federal l|aw cannot hold the DNR
accountable through the admnistrative review process and
judicial review in state courts. The underlying thene of the
majority opinion is to restrict neaningful review of state-
i ssued permts. Ws. Stat. 88 283.31(3)(d)2., 283.63. The
majority opinion denies nmeaningful review in the nanme of
finality for permt holders. Mijority op., 164.

86 Restricting review of permts issued in Wsconsin
affects permt holders, businesses, other governnent entities,
and concerned citizens alike. These interested parties nust be
af forded sone avenue to challenge permts that are issued in
violation of federal law. The majority opinion does not agree,
and instead |eaves the petitioners in the present case, and all
future challengers of Wsconsin-issued water pollution permts,

without a forum to bring an effective challenge that the terns

® N States Power Co. v. Bugher, 189 Ws. 2d 541, 525
N.W2d 723 (1995) (holding federal clains were precluded because
they should have been raised during state admnistrative
proceedi ngs); Hogan v. Misolf, 163 Ws. 2d 1, 471 N W2d 216
(1991) (Departnent of Revenue and Tax Appeals Comm ssion have
authority to determne whether state tax laws violate federal
| aws); Froebel v. Meyer, 217 F.3d 928 (7th Cr. 2000) (federal
Clean Water Act claim should have been brought in state
adm nistrative and court tribunals, not federal courts); Am
Paper Inst. Inc. v. US EPA 890 F.2d 869, 875 (7th Cr. 1989)
(state courts are conpetent to decide questions of federal |aw).

7
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of a permt are unreasonable based on a violation of federa
I aw.

87 Because the mmjority inverts the federal-state
partnership and the bal ance set forth in the Cean Water Act and
effectively elimnates a neaningful forum for the petitioners, |
dissent. | would instead hold that the DNR has the authority to
determ ne whether permt conditions it established conply wth
federal law, and that the DNR should provide the petitioners

with a public hearing on the permt in question.

188 Because | agree with the decision of the court of
appeal s, | dissent.
189 | am authorized to state that Justice ANN WALSH

BRADLEY j oins this opinion.
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