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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2009AP1469 & 2009AP1470 
( L. C.  No.  2004CV6458 & 2006CV5558)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Covenant Healthcare System, Inc., 
  
          Plaintiff-Respondent-Petitioner, 
 
     v. 
 
City of Wauwatosa, 
 
          Defendant-Appellant. 
 
 
 

FILED 
 

JUL 19, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  r ever sed t he 

j udgment  and or der  of  t he c i r cui t  cour t  f or  Mi l waukee Count y,  

t he Honor abl e El sa C.  Lamel as pr esi di ng,  i n f avor  of  Covenant  

Heal t hcar e Syst em,  I nc.  ( Covenant ) .   Covenant  i s t he sol e member  

of  t he St .  Joseph Regi onal  Medi cal  Cent er ,  I nc. ,  ( St .  Joseph)  

whi ch i n t ur n owns t he St .  Joseph Out pat i ent  Cl i ni c ( Out pat i ent  

Cl i ni c) .   I n 2003,  Covenant  const r uct ed a f i ve- st or y bui l di ng i n 

                                                 
1 Covenant  Heal t hcar e Syst em,  I nc.  v.  Ci t y of  Wauwat osa,  

2010 WI  App 125,  329 Wi s.  2d 393,  791 N. W. 2d 205.  
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t he Ci t y of  Wauwat osa ( t he Ci t y)  t o house t he Out pat i ent  Cl i ni c.   

The Out pat i ent  Cl i ni c pr ovi des a br oad r ange of  out pat i ent  

medi cal  ser vi ces,  i ncl udi ng a 24- hour  ur gent  car e cent er .  

¶2 Covenant  f i l ed t i mel y Pr oper t y Tax Exempt i on Request s 

wi t h t he Ci t y i n each year  f r om 2003 t o 2006.   Covenant  sought  a 

t ax exempt i on f or  t he Out pat i ent  Cl i ni c as pr oper t y used 

excl usi vel y f or  t he pur pose of  a hospi t al  under  Wi s.  St at .  

§ 70. 11( 4m) ( a)  ( 2007- 08) . 2  The ci t y assessor  deni ed t he 

exempt i on f or  each of  t hese f our  year s and Covenant  pai d t he 

assessed t ax.   Covenant  t hen br ought  an act i on pur suant  t o Wi s.  

St at .  § 74. 35( 3) ( d)  t o r ecover  t he amount  of  t he Ci t y ' s 

al l egedl y unl awf ul  assessment .   The Ci t y pr i mar i l y ar gued t hat  

t he Out pat i ent  Cl i ni c was a doct or ' s of f i ce,  and t her ef or e was 

not  ent i t l ed t o t he pr oper t y t ax exempt i on under  § 70. 11( 4m) ( a) .   

I n t he al t er nat i ve,  t he Ci t y ar gued t hat  t he Out pat i ent  Cl i ni c 

was not  exempt  because i t  was used f or  commer ci al  pur poses and 

because a benef i t  i nur ed t o St .  Joseph' s sol e member ,  Covenant .  

¶3 We hol d t hat  t he Out pat i ent  Cl i ni c i s used f or  t he 

pr i mar y pur poses of  a hospi t al  and t her ef or e qual i f i es as t ax-

exempt  pr oper t y under  Wi s.  St at .  § 70. 11( 4m) ( a) .   Addi t i onal l y,  

we hol d t hat  t he Out pat i ent  Cl i ni c i s nei t her  a doct or ' s of f i ce 

nor  a pr oper t y used f or  commer ci al  pur poses wi t hi n t he meani ng 

of  § 70. 11( 4m) ( a) .   Fi nal l y,  we concl ude t hat  no benef i t  i nur es 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t o any member  of  St .  Joseph because t he t er m " member "  under  

§ 70. 11( 4m) ( a)  does not  i ncl ude not - f or - pr of i t  ent i t i es.  

I .   BACKGROUND 

¶4 We dr aw our  f act s f r om t he ext ensi ve f act ual  f i ndi ngs 

made by t he c i r cui t  cour t  af t er  i t  conduct ed a ni ne- day bench 

t r i al  on t he i ssues we now r evi ew.  

A.   St .  Joseph Out pat i ent  Cl i ni c 

¶5 The Out pat i ent  Cl i ni c i s a f r eest andi ng out pat i ent  

medi cal  f aci l i t y  l ocat ed i n t he Ci t y.   The Out pat i ent  Cl i ni c was 

owned and oper at ed by St .  Joseph f r om 2003 t hr ough 2006,  t he t ax  

year s i n di sput e.   Covenant  i s t he sol e member  of  St .  Joseph. 3 

¶6 I n 2003,  Covenant  const r uct ed a f i ve- st or y bui l di ng t o 

house t he Out pat i ent  Cl i ni c and t r ansf er r ed owner shi p of  t he 

bui l di ng and i mpr ovement s t o St .  Joseph.   Covenant  cont i nued t o 

own t he l and on whi ch t he bui l di ng was l ocat ed but  l eased i t  t o 

St .  Joseph.   The Out pat i ent  Cl i ni c i s l ocat ed on t hr ee of  t he 

f i ve f l oor s:  t he f i r st ,  t hi r d,  and f our t h.   St .  Joseph l eased 

t he second f l oor  t o t he Covenant  Medi cal  Gr oup,  I nc. ,  and l eased 

t he f i f t h f l oor  t o var i ous physi c i ans and ot her  medi cal  

pr ovi der s.   Covenant  seeks pr oper t y t ax exempt i ons f or  onl y t he 

t hr ee f l oor s occupi ed by t he Out pat i ent  Cl i ni c.  

                                                 
3 At  al l  t i mes per t i nent  t o t hi s act i on Covenant  was an 

I l l i noi s not - f or - pr of i t  cor por at i on.   Covenant ' s t wo member s,  
Wheat on Fr anci scan Ser vi ces,  I nc. ,  and Fel i c i an Ser vi ces,  I nc. ,  
ar e bot h I l l i noi s not - f or - pr of i t  cor por at i ons.   Covenant  has 
been known as Wheat on Fr anci scan Heal t hcar e- Sout heast  Wi sconsi n,  
I nc. ,  s i nce Jul y 1,  2006.  
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¶7 The Out pat i ent  Cl i ni c was const r uct ed t o s i gni f i cant l y 

hi gher  st andar ds t han a t ypi cal  medi cal  of f i ce bui l di ng.   I t  was 

const r uct ed i n conf or mi t y wi t h t he st andar ds i mposed by t he 

Wi sconsi n Depar t ment  of  Heal t h and Fami l y  Ser vi ces f or  

f aci l i t i es t hat  pr ovi de hospi t al  ambul at or y ser vi ces. 4 The 

Out pat i ent  Cl i ni c oper at ed under  a hospi t al  l i cense.   I t  was 

accr edi t ed by t he Joi nt  Commi ssi on on t he Accr edi t at i on of  

Hospi t al s,  an or gani zat i on t hat  does not  accr edi t  physi c i an 

c l i ni cs.   St .  Joseph pur chased al l  of  t he equi pment  necessar y t o 

pr ovi de out pat i ent  ser vi ces at  t he Out pat i ent  Cl i ni c,  and t he 

equi pment  i s used excl usi vel y by t he Out pat i ent  Cl i ni c.  

¶8 The Out pat i ent  Cl i ni c has a gi f t  shop as wel l  as a 

caf et er i a t hat  ser ves f ood t o pat i ent s,  v i s i t or s,  and st af f .   

Space wi t hi n t he Out pat i ent  Cl i ni c i s avai l abl e f or  communi t y 

use,  as wel l  as i nt er nal  educat i on and suppor t  gr oups,  such as 

pr egnancy educat i on c l asses.   A separ at e par ki ng st r uct ur e and 

sur f ace par ki ng ar eas ar e adj acent  t o t he Out pat i ent  Cl i ni c,  but  

not  connect ed t o t he Out pat i ent  Cl i ni c bui l di ng.  

¶9 The out pat i ent  ser vi ces pr ovi ded at  t he Out pat i ent  

Cl i ni c i ncl ude:  car di o/ pul monar y ser vi ces,  cont i nence and pel v i c 

f l oor 5 ser vi ces,  l abor at or y ser vi ces,  out pat i ent  sur ger y,  pai n 
                                                 

4 " Ambul at or y car e"  i s any medi cal  car e t hat  i s del i ver ed on 
an out pat i ent  basi s.   Out pat i ent  car e r ef er s t o medi cal  car e f or  
pat i ent s who do not  need t o st ay over ni ght  i n t he medi cal  
f aci l i t y .   Out pat i ent  car e can i ncl ude day sur ger y and ot her  day 
ser vi ces.  

5 The pel v i c f l oor  i s a muscul ar  par t i t i on at  t he base of  
t he abdomen,  at t ached t o t he pel v i s.   See Chur chi l l  Li v i ngst one 
Medi cal  Di ct onar y 364 ( 16t h ed.  2008) .  
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management  ser vi ces,  pedi at r i c r ehabi l i t at i on,  physi cal  t her apy,  

r adi ol ogy,  s l eep di sor der  ser vi ces,  women' s heal t h ser vi ces,  and 

wound car e ser vi ces. 6 

¶10 The Out pat i ent  Cl i ni c has an ur gent  car e cent er  

( Out pat i ent  Cl i ni c Ur gent  Car e Cent er )  st af f ed by boar d-

cer t i f i ed emer gency depar t ment  physi c i ans and nur ses.   The 

Out pat i ent  Cl i ni c Ur gent  Car e Cent er  i s oper at ed 24 hour s a day,  

seven days a week.   The Out pat i ent  Cl i ni c Ur gent  Car e Cent er  i s 

compl ement ed by a l abor at or y ser vi ces depar t ment ,  al so l ocat ed 

wi t hi n t he Out pat i ent  Cl i ni c.   The l abor at or y ser vi ces 

depar t ment  i s al so oper at ed 24 hour s a day,  seven days a week.   

The Out pat i ent  Cl i ni c Ur gent  Car e Cent er  cont ai ns 18 beds whi ch 

coul d be used as over ni ght  beds i n t he case of  a pandemi c,  

epi demi c,  nat ur al  or  man- made di sast er .   I n t he event  of  such an 

emer gency,  t he Out pat i ent  Cl i ni c i s pr epar ed t o house up t o 45 

pat i ent s over ni ght .   The Out pat i ent  Cl i ni c Ur gent  Car e Cent er ,  

pur suant  t o t he Emer gency Medi cal  Tr eat ment  and Act i ve Labor  

Act ,  42 U. S. C.  § 1395dd,  may not  t ur n anyone away based on 

i nabi l i t y  t o pay.  

                                                 
6 Many of  t hese out pat i ent  ser vi ces wer e pr evi ous l y of f er ed 

by St .  Joseph t hr ough t he St .  Joseph Ambul at or y Car e Cent er .   I n 
1996,  St .  Joseph conver t ed Lakevi ew Hospi t al ——an i npat i ent  
hospi t al  on Bl uemound Road i n Wauwat osa——t o an out pat i ent  
medi cal  f aci l i t y  ( St .  Joseph Bl uemound Out pat i ent  Hospi t al ) .   
The Ci t y ' s assessor  was i nf or med of  t hi s change i n 1996,  but  
cont i nued t o t r eat  St .  Joseph Bl uemound Out pat i ent  Hospi t al  as 
t ax- exempt  unt i l  t he ser vi ces wer e moved t o t he Out pat i ent  
Cl i ni c i n 2003.  
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¶11 The Out pat i ent  Cl i ni c Ur gent  Car e Cent er  t r eat s al l  

l evel s of  emer gency r oom car e,  but  pat i ent s wi t h mor e ser i ous 

condi t i ons ar e st abi l i zed and t hen t r ansf er r ed t o a di f f er ent  

medi cal  f aci l i t y .   Pat i ent s who vi s i t  t he Out pat i ent  Cl i ni c 

Ur gent  Car e Cent er  ar e char ged emer gency r oom r at es.   The most  

common condi t i ons t r eat ed by t he Out pat i ent  Cl i ni c Ur gent  Car e 

Cent er  ar e br oken bones,  i nj ur i es r equi r i ng sut ur es,  spr ai ns and 

st r ai ns,  acci dent s and f al l s,  ast hma,  al l er gy at t acks,  eye 

i nj ur i es,  r ashes,  mi nor  bur ns,  col ds,  and f l u.  

¶12 The Out pat i ent  Cl i ni c does not  pr ovi de i npat i ent  car e.   

The ci r cui t  cour t ' s  f i ndi ngs of  f act  expl ai n t hat  t he Out pat i ent  

Cl i ni c does keep pat i ent s over ni ght  i n t he s l eep l abor at or y,  but  

t hose pat i ent s ar e not  consi der ed i npat i ent s.   Apar t  f r om t he 

Out pat i ent  Cl i ni c Ur gent  Car e Cent er ,  al l  ser vi ces nor mal l y 

r equi r e r ef er r al s and appoi nt ment s dur i ng r egul ar  busi ness 

hour s.   Physi c i ans per f or mi ng ser vi ces at  t he Out pat i ent  Cl i ni c 

may use open cubi c l es as t empor ar y wor kspace,  but  wor kspace i s 

not  desi gnat ed or  assi gned t o i ndi v i dual  physi c i ans.  

B.   St .  Joseph Hospi t al  

¶13 I n addi t i on t o t he Out pat i ent  Cl i ni c,  St .  Joseph 

oper at es St .  Joseph Hospi t al ,  a f ul l - ser vi ce hospi t al  wi t h 550 

t o 600 i npat i ent  beds l ocat ed on Chamber s St r eet  ( t he St .  Joseph 

Chamber s St r eet  Hospi t al ) .   The St .  Joseph Chamber s St r eet  

Hospi t al  ser ves Mi l waukee' s i nner  c i t y and i t s west er n subur bs,  

and i s l ocat ed appr oxi mat el y f i ve mi l es f r om t he Out pat i ent  

Cl i ni c.   I t  i s  undi sput ed t hat  t he St .  Joseph Chamber s St r eet  
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Hospi t al  i s  a t ax- exempt  hospi t al  under  Wi s.  St at .  

§ 70. 11( 4m) ( a) .  

¶14 St .  Joseph const r uct ed t he Out pat i ent  Cl i ni c wi t h a 

desi r e t o move ser vi ces away f r om t he St .  Joseph Chamber s St r eet  

Hospi t al .   Ther e wer e a var i et y of  r easons f or  t hi s:  t o r el i eve 

par ki ng di f f i cul t i es at  t he St .  Joseph Chamber s St r eet  Hospi t al ,  

t o f r ee up space f or  out pat i ent  ser vi ces at  t he St .  Joseph 

Chamber s St r eet  Hospi t al ,  t o r educe di ver si on of  ambul ances t o 

t he St .  Joseph Chamber s St r eet  Hospi t al  and ot her  hospi t al  

emer gency r ooms,  t o pr ovi de medi cal  ser vi ces t hat  cover  t he 

l i f espan of  women i n one l ocat i on,  t o i mpr ove ef f i c i ency and 

r educe t he f oot s t eps r equi r ed of  nur ses when pr ovi di ng medi cal  

ser vi ces,  t o f aci l i t at e r ecr ui t ment  of  physi c i ans t hr ough 

conveni ent  hi ghway access and par ki ng,  and t o pr ovi de hyper bar i c  

chamber s car e f or  whi ch t he St .  Joseph Chamber s St r eet  Hospi t al  

l acked space.   Addi t i onal l y,  St .  Joseph hoped t o f aci l i t at e 

r ecr ui t ment  of  nur ses and addr ess nur si ng shor t ages because 

nur ses at  t he Out pat i ent  Cl i ni c woul d not  be on cal l  af t er  hour s 

or  on weekends ( i n cont r ast  t o t he out pat i ent  sur ger y nur ses at  

t he St .  Joseph Chamber s St r eet  Hospi t al  who wer e on cal l  af t er  

hour s as wel l  as on t he weekends) . 7 

¶15 The St .  Joseph Chamber s St r eet  Hospi t al  has a number  

of  f eat ur es t hat  ar e i nt egr at ed wi t h t he ser vi ces of f er ed at  t he 

                                                 
7 Ther e i s some over l ap bet ween t he out pat i ent  ser vi ces 

avai l abl e at  t he St .  Joseph Chamber s St r eet  Hospi t al  and t he 
Out pat i ent  Cl i ni c.   The r ecor d does not  det ai l  t he ext ent  of  
t hi s over l ap.  
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Out pat i ent  Cl i ni c.   Al l  hospi t al  and out pat i ent  r ecor ds ar e 

accessi bl e at  bot h l ocat i ons,  and t he f aci l i t i es shar e an onl i ne 

r egi st r at i on syst em.   The same f our  physi c i an gr oups pr ovi de 

r adi ol ogy,  anest hesi ol ogy,  pat hol ogy ( l abor at or y) ,  and ur gent  

car e ser vi ces at  bot h l ocat i ons.   They al so shar e t he same 

bi l l i ng syst em and oper at e under  t he same hospi t al  l i cense.   

Pat i ent s and/ or  i nsur ance pr ovi der s pay a f aci l i t y  f ee f or  use 

of  t he Out pat i ent  Cl i ni c or  t he St .  Joseph Chamber s St r eet  

Hospi t al .   Bot h l ocat i ons shar e depar t ment  heads and 

admi ni st r at or s at  each f aci l i t y  ar e r out i nel y on cal l  at  t he 

ot her  f aci l i t y .  

¶16 Physi c i ans wi t h pr i v i l eges at  t he Out pat i ent  Cl i ni c or  

t he St .  Joseph Chamber s St r eet  Hospi t al  wor k wi t h nur ses and 

ot her  st af f  empl oyed by St .  Joseph,  but  do not  empl oy or  

super vi se t hese nur ses and st af f  member s.   Physi c i ans at  bot h 

f aci l i t i es have t hei r  own pr act i ces and ar e not  empl oyed by St .  

Joseph.   The physi c i ans at  bot h f aci l i t i es t ypi cal l y i ssue a 

bi l l  f or  t hei r  pr of essi onal  ser vi ces t hat  i s separ at e f r om t he 

f aci l i t y  f ee char ged by St .  Joseph.  

I I .   PROCEDURAL HI STORY 

¶17 Covenant  f i l ed t i mel y Pr oper t y Tax Exempt i on Request s 

wi t h t he Ci t y of  Wauwat osa i n each year  f r om 2003 t o 2006.   

Covenant  c l ai med pr oper t y t ax exempt i ons f or  bot h t he Out pat i ent  

Cl i ni c bui l di ng and t he l and on whi ch t he bui l di ng i s l ocat ed.   

The ci t y assessor  deni ed t he pr oper t y t ax exempt i on f or  each of  

t hese f our  year s and Covenant  pai d t he assessed t ax.  
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¶18 Covenant  br ought  an act i on pur suant  t o Wi s.  St at .  

§ 74. 35( 3) ( d)  t o r ecover  t he amount  of  t he Ci t y ' s al l egedl y 

unl awf ul  assessment .   The ci r cui t  cour t  conduct ed a ni ne- day 

bench t r i al  and,  af t er  ext ensi ve f i ndi ngs of  f act ,  concl uded 

t hat  t he Out pat i ent  Cl i ni c was exempt  f r om t axat i on as a 

pr oper t y used excl usi vel y f or  t he pur poses of  a hospi t al  

pur suant  t o Wi s.  St at .  § 70. 11( 4m) ( a) .  

¶19 On appeal ,  t he cour t  of  appeal s  r ever sed,  hol di ng t hat  

t he Out pat i ent  Cl i ni c was a doct or ' s of f i ce and t her ef or e not  

el i gi bl e f or  t he pr oper t y t ax exempt i on f ound i n Wi s.  St at .  

§ 70. 11( 4m) ( a) .  

¶20 We gr ant ed r evi ew on December  7,  2010,  and now r ever se 

t he deci s i on of  t he cour t  of  appeal s.  

I I I .   STANDARD OF REVI EW 

¶21 Thi s case i nvol ves t he i nt er pr et at i on of  t he pr oper t y  

t ax exempt i on st at ut e f or  not - f or - pr of i t  hospi t al s,  f ound i n 

Wi s.  St at .  § 70. 11( 4m) ( a) .   The i nt er pr et at i on of  a st at ut e i s a 

quest i on of  l aw t hat  we r evi ew de novo.   Hocki ng v.  Ci t y of  

Dodgevi l l e,  2010 WI  59,  ¶17,  326 Wi s.  2d 155,  785 N. W. 2d 398.   

Whet her  t he undi sput ed f act s as f ound by t he c i r cui t  cour t  

sat i sf y t he st at ut or y st andar d i s al so a quest i on of  l aw t hat  we 

r evi ew de novo.   St .  Cl ar e Hosp.  v.  Ci t y of  Monr oe,  209 

Wi s.  2d 364,  368- 69,  563 N. W. 2d 170 ( Ct .  App.  1997) .  

I V.   DI SCUSSI ON 

¶22 I n Wi sconsi n,  al l  pr oper t y i s  subj ect  t o t axat i on 

unl ess speci f i cal l y exempt .   See Wi s.  St at .  § 70. 01.   The bur den 

of  showi ng t hat  a pr oper t y i s exempt  f r om t axat i on i s on t he 
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par t y seeki ng exempt i on.   Si st er s of  St .  Mar y v.  Ci t y of  

Madi son,  89 Wi s.  2d 372,  379,  278 N. W. 2d 814 ( 1979) .   Tax 

exempt i on st at ut es ar e t o be st r i ct l y const r ued agai nst  gr ant i ng 

an exempt i on.   St .  Cl ar e Hosp. ,  209 Wi s.  2d at  369.   A st r i ct  

const r uct i on,  however ,  does not  mean we gi ve t he st at ut e t he 

nar r owest  possi bl e r eadi ng or  an unr easonabl e const r uct i on.   

Col umbi a Hosp.  Ass' n v.  Ci t y of  Mi l waukee,  35 Wi s.  2d 660,  668,  

151 N. W. 2d 750 ( 1967) .   Ther ef or e,  we appl y a " st r i ct  but  

r easonabl e"  i nt er pr et at i on t o t ax exempt i on st at ut es.   I d.  

¶23 Thi s case r equi r es us t o det er mi ne whet her  t he 

Out pat i ent  Cl i ni c qual i f i es f or  t he exempt i on set  f or t h i n Wi s.  

St at .  § 70. 11( 4m) ( a) ,  whi ch exempt s r eal  pr oper t y " used 

excl usi vel y f or  t he pur poses of  any hospi t al  of  10 beds or  mor e 

devot ed pr i mar i l y t o t he di agnosi s,  t r eat ment  or  car e of  t he 

s i ck,  i nj ur ed,  or  di sabl ed. " 8  Thi s r equi r es us t o consi der  f our  

                                                 

8 Wi s.  St at .  § 70. 11( 4m) ( a) ,  st at ed i n f ul l ,  exempt s:  

Real  pr oper t y owned and used and per sonal  pr oper t y 
used excl usi vel y  f or  t he pur poses of  any hospi t al  of  
10 beds or  mor e devot ed pr i mar i l y t o t he di agnosi s,  
t r eat ment  or  car e of  t he s i ck,  i nj ur ed,  or  di sabl ed,  
whi ch hospi t al  i s  owned and oper at ed by a cor por at i on,  
vol unt ar y associ at i on,  f oundat i on or  t r ust ,  except  an 
or gani zat i on t hat  i s or gani zed under  s.  185. 981 or  ch.  
611,  613 or  614 and t hat  of f er s a heal t h mai nt enance 
or gani zat i on as def i ned i n s.  609. 01 ( 2)  or  a l i mi t ed 
ser vi ce heal t h or gani zat i on as def i ned i n s.  609. 01 
( 3)  or  an or gani zat i on t hat  i s i ssued a cer t i f i cat e of  
aut hor i t y under  ch.  618 and t hat  of f er s a heal t h 
mai nt enance or gani zat i on or  a l i mi t ed ser vi ce heal t h 
or gani zat i on,  no par t  of  t he net  ear ni ngs of  whi ch 
i nur es t o t he benef i t  of  any shar ehol der ,  member ,  
di r ect or  or  of f i cer ,  and whi ch hospi t al  i s  not  
oper at ed pr i nci pal l y f or  t he benef i t  of  or  pr i nci pal l y 
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i ssues:  ( A)  whet her  t he Out pat i ent  Cl i ni c i s  used f or  t he 

pur poses of  a hospi t al  and t her ef or e qual i f i es f or  t he exempt i on 

under  § 70. 11( 4m) ( a) ;  ( B)  whet her  t he Out pat i ent  Cl i ni c i s a 

doct or ' s of f i ce and t her ef or e i s not  exempt  under  

§ 70. 11( 4m) ( a) ;  ( C)  whet her  t he Out pat i ent  Cl i ni c i s used f or  

commer ci al  pur poses and t her ef or e i s not  exempt  under  

§ 70. 11( 4m) ( a) ;  ( D)  whet her  a benef i t  i nur ed t o Covenant  and 

t her ef or e t he Out pat i ent  Cl i ni c i s not  exempt  under  

§ 70. 11( 4m) ( a) .  

A.   Excl usi ve Use of  t he Out pat i ent  Cl i ni c 

 ¶24 I n or der  t o qual i f y f or  t he not - f or - pr of i t  hospi t al  

exempt i on,  a pr oper t y must  be " used excl usi vel y f or  t he 

pur pose[ ]  of  [ a]  hospi t al  .  .  .  . "   Wi s.  St at .  § 70. 11( 4m) ( a) .   

The par t i es do not  di sput e t hat  t he St .  Joseph Chamber s St r eet  

Hospi t al  qual i f i es as an exempt  hospi t al  pr oper t y. 9  The i ssue 

her e i s whet her  t he Out pat i ent  Cl i ni c i s exempt  pr oper t y even 

                                                                                                                                                             
as an adj unct  of  t he pr i vat e pr act i ce of  a doct or  or  
gr oup of  doct or s.  Thi s exempt i on does not  appl y t o 
pr oper t y used f or  commer ci al  pur poses,  as a heal t h and 
f i t ness cent er  or  as a doct or ' s of f i ce.  The exempt i on 
f or  r esi dent i al  pr oper t y shal l  be l i mi t ed t o 
dor mi t or i es of  12 or  mor e uni t s whi ch house st udent  
nur ses enr ol l ed i n a st at e accr edi t ed school  of  
nur si ng af f i l i at ed wi t h t he hospi t al .  

 
9 The ci r cui t  cour t  f ound t hat  t he St .  Joseph Chamber s 

St r eet  Hospi t al  i s  " a f ul l - ser vi ce l ar ge acut e car e hospi t al  
wi t h 550 t o 600 i npat i ent  beds ser vi ng Mi l waukee' s i nner  c i t y 
and i t s west er n subur bs. "  
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t hough i t  i s  l ocat ed of f - s i t e f i ve mi l es f r om t he St .  Joseph 

Chamber s St r eet  Hospi t al . 10 

¶25 When an of f - s i t e f aci l i t y  i s  engaged i n t he pr i mar y 

pur pose of  t he par ent  hospi t al  we exami ne onl y whet her  t he of f -

s i t e f aci l i t y  i s  " used excl usi vel y f or  t he pur poses of "  t hat  

hospi t al .   Wi s.  St at .  § 70. 11( 4m) ( a) . 11  Speci f i cal l y,  we now 

                                                 
10 The Ci t y ar gues t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  

66. 07% of  t he t ot al  par ki ng space was r eser ved f or  use by t he 
Out pat i ent  Cl i ni c ' s pat i ent s and st af f  was cl ear l y er r oneous.   
The Ci t y al so ar gues t hat  t he c i r cui t  cour t  never  f ound t hat  t he 
42, 000 squar e f eet  of  publ i c space cont ai ned i n t he Out pat i ent  
Cl i ni c bui l di ng was used excl usi vel y f or  t he Out pat i ent  Cl i ni c.   
The ci r cui t  cour t ,  however ,  exempt ed t he publ i c space i n t he 
Out pat i ent  Cl i ni c bui l di ng based on t he f l oor s occupi ed by t he 
Out pat i ent  Cl i ni c.   The Ci t y i gnor es our  pr i or  deci s i ons whi ch 
al l ow f or  exempt i ons t o be al l ocat ed based on per cent age of  
exempt  use.   Deut sches Land,  I nc.  v.  Ci t y of  Gl endal e,  225 
Wi s.  2d 70,  83- 84,  591 N. W. 2d 583 ( 1999) ;  Al onzo Cudwor t h Post  
No.  23 v.  Ci t y of  Mi l waukee,  42 Wi s.  2d 1,  13- 16,  165 N. W. 2d 397 
( 1969) ;  Col umbi a Hosp.  Ass' n v.  Ci t y of  Mi l waukee,  35 
Wi s.  2d 660,  675,  151 N. W. 2d 750 ( 1967) .   I t  was r easonabl e f or  
t he c i r cui t  cour t  t o exempt  t he publ i c space on t he t hr ee f l oor s  
on whi ch t he Out pat i ent  Cl i ni c oper at ed and t o exempt  a 
pr opor t i onal  shar e of  t he par ki ng spaces.  

11 We f i r st  consi der ed whet her  of f - s i t e hospi t al - owned 
f aci l i t i es coul d qual i f y as exempt  pr oper t y i n Col umbi a 
Hospi t al ,  35 Wi s.  2d 660.   I n Col umbi a Hospi t al ,  we hel d t hat  
hospi t al - owned r esi dences f or  i nt er n and r esi dent  doct or s 
l ocat ed t wo mi l es f r om t he hospi t al  qual i f i ed as exempt  
pr oper t y.   I d.  at  675.   We concl uded t hat  t he pr oxi mi t y of  t hese 
r esi dences t o t he hospi t al  was not  t he appr opr i at e t est  under  
t he st at ut e.   I d.  at  673.   Rat her ,  we hel d t hat  t he exempt i on 
shoul d appl y t o of f - s i t e f aci l i t i es of  " r easonabl e necessi t y t o 
t he ef f i c i ent  f unct i oni ng of  t he hospi t al  as an or gani zat i on. "   
I d.  at  671.   We r easoned t hat  at t r act i ng qual i f i ed i nt er n and 
r esi dent  doct or s was of  r easonabl e necessi t y t o t he ef f i c i ent  
f unct i oni ng of  Col umbi a Hospi t al .   I d.  at  673- 74.  
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exami ne whet her  t he Out pat i ent  Cl i ni c i s used excl usi vel y f or  

t he pr i mar y pur poses of  t he St .  Joseph Chamber s St r eet  Hospi t al .  

¶26 The ci r cui t  cour t  f ound t hat  " St .  Joseph embar ked on 

t he Out pat i ent  Cl i ni c pr oj ect  because of  genui ne l i mi t at i ons 

conf r ont i ng [ t he St .  Joseph Chamber s St r eet  Hospi t al ]  i n t he 

del i ver y of  medi cal  ser vi ces. "   One pur pose of  t he Out pat i ent  

Cl i ni c ' s const r uct i on was t o r educe t he di ver si on hour s at  t he 

St .  Joseph Chamber s St r eet  Hospi t al  by r er out i ng l ess ser i ous 

emer genci es t o t he Out pat i ent  Cl i ni c Ur gent  Car e Cent er .   

Di ver si on occur s when emer gency r ooms r each capaci t y and can 

accept  no mor e ambul ances.   The r ecor d demonst r at es t hat  t he 

Out pat i ent  Cl i ni c Ur gent  Car e Cent er  has subst ant i al l y  r educed 

t he di ver si on hour s at  t he St .  Joseph Chamber s St r eet  Hospi t al .   

Fr om Jul y 2001 t o June 2003,  t he St .  Joseph Chamber s St r eet  

Hospi t al  aver aged 53. 74 di ver si on hour s per  mont h.   The 

Out pat i ent  Cl i ni c Ur gent  Car e Cent er  opened i n Jul y 2003.   Fr om 

                                                                                                                                                             
We agai n appl i ed t he " r easonabl e necessi t y"  t est  i n Si st er s  

of  St .  Mar y,  89 Wi s.  2d 372,  278 N. W. 2d 814 ( 1979) .   I n t hat  
case,  we hel d t hat  a s i ngl e- f ami l y r esi dence owned by a 
r el i gi ous or der  and used excl usi vel y as t he r esi dence of  a f ul l -
t i me chapl ai n f or  a not - f or - pr of i t  hospi t al  was r easonabl y 
necessar y t o t he ef f i c i ent  f unct i oni ng of  St .  Mar y Hospi t al .   
I d.  at  383- 84.  

Bot h Si st er s of  St .  Mar y and Col umbi a Hospi t al  appl i ed t he 
r easonabl e necessi t y t est  t o f aci l i t i es whi ch wer e secondar y t o 
t he hospi t al s '  pr i mar y pur pose of  di agnosi ng,  car i ng,  and 
t r eat i ng t he s i ck,  i nj ur ed,  and di sabl ed,  and yet  concl uded t he 
f aci l i t i es shoul d be t ax- exempt .   I n t hi s case,  t he Out pat i ent  
Cl i ni c i s not  a f aci l i t y  engaged i n a secondar y pur pose,  such as 
housi ng r esi dent  doct or s.   I nst ead,  t he Out pat i ent  Cl i ni c i s 
engaged i n St .  Joseph' s pr i mar y pur pose——car i ng f or  t he s i ck.  
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Jul y 2003 t o June 2007,  t he number  of  di ver si on hour s dr opped t o 

9. 18 hour s per  mont h.   Thi s i s an 83% r educt i on i n t he aver age 

di ver si on hour s at  t he St .  Joseph Chamber s St r eet  Hospi t al .   

Such a r educt i on i n di ver si on hour s advances t he pr i mar y pur pose 

of  t he St .  Joseph Chamber s St r eet  Hospi t al  by expandi ng t he 

avai l abi l i t y  of  i t s  emer gency r oom t o r ecei ve pat i ent s.  

 ¶27 The ci r cui t  cour t  f ound t hat  anot her  pur pose of  t he 

Out pat i ent  Cl i ni c ' s const r uct i on was t o house hyper bar i c 

chamber s.   No space was avai l abl e at  t he St .  Joseph Chamber s 

St r eet  Hospi t al  t o pr ovi de hyper bar i c chamber s car e.   Thr ee 

pat i ent s f r om t he St .  Joseph Chamber s St r eet  Hospi t al  wer e 

t r anspor t ed t o t he Out pat i ent  Cl i ni c t o use t hi s syst em i n 2004,  

one i n 2005,  and t hr ee i n 2006.   The ci r cui t  cour t  f ound t hat  

t he Out pat i ent  Cl i ni c f ul f i l l ed t he pr i mar y pur pose of  t he St .  

Joseph Chamber s St r eet  Hospi t al  i n a var i et y of  ot her  ways:  

f r eei ng up space f or  out pat i ent  ser vi ces,  del i ver i ng ser vi ces 

mor e conveni ent l y and ef f i c i ent l y,  cr eat i ng a s i ngl e uni t  t o 

addr ess t he speci al  heal t h needs of  women t hr oughout  t hei r  

l i ves,  and pr ovi di ng t he most  moder n f aci l i t i es and equi pment  

f or  pat i ent s,  v i s i t or s,  and st af f .  

¶28 I n f ul f i l l i ng t hi s pr i mar y pur pose,  t he c i r cui t  cour t  

f ound t hat  t he Out pat i ent  Cl i ni c ' s syst ems ar e f ul l y  i nt egr at ed 

wi t h t he St .  Joseph Chamber s St r eet  Hospi t al .   Pat i ent  medi cal  

and phar maceut i cal  r ecor ds can be accessed at  bot h f aci l i t i es.   

The same bi l l i ng syst em i s used at  bot h f aci l i t i es.   Depar t ment s 

at  bot h f aci l i t i es ar e gener al l y  l ed by t he same per son.   Bot h 

f aci l i t i es oper at e under  t he same hospi t al  l i cense.   The same 
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f our  physi c i an gr oups pr ovi de r adi ol ogy,  anest hesi ol ogy,  

pat hol ogy,  and ur gent  car e ser vi ces at  bot h l ocat i ons.  

¶29 The ci r cui t  cour t  concl uded t hat  t he Out pat i ent  

Cl i ni c,  as desi gned,  const r uct ed,  and oper at ed,  addr essed 

l i mi t at i ons and goal s t hat  coul d not  be addr essed or  sat i sf i ed 

wi t hi n t he physi cal  conf i nes of  t he St .  Joseph Chamber s St r eet  

Hospi t al .   We agr ee wi t h t he c i r cui t  cour t  t hat  t he Out pat i ent  

Cl i ni c ef f ect i vel y ser ves as a depar t ment  of  t he l ar ger  St .  

Joseph Chamber s St r eet  Hospi t al .   I n l i ght  of  t hi s,  we concl ude 

t hat  t he Out pat i ent  Cl i ni c i s used excl usi vel y f or  t he pur poses 

of  a hospi t al ——t he St .  Joseph Chamber s St r eet  Hospi t al ——and 

t her ef or e qual i f i es f or  t he pr oper t y t ax exempt i on under  Wi s.  

St at .  § 70. 11( 4m) ( a) . 12 

B.   Doct or ' s Of f i ce 

¶30 We next  consi der  whet her  t he Out pat i ent  Cl i ni c 

qual i f i es as a " doct or ' s of f i ce"  as t hat  t er m i s  used under  Wi s.  

St at .  § 70. 11( 4m) ( a) .   I f  t he Out pat i ent  Cl i ni c i s a doct or ' s 

                                                 
12 The Ci t y ar gues t hat  our  hol di ng woul d exempt  ever y of f -

campus hospi t al - owned cl i ni c st at ewi de,  and t hus subst ant i al l y  
er ode muni ci pal  t ax bases.   Thi s s l i pper y s l ope ar gument ,  
however ,  f ai l s  t o t ake i nt o account  t hat  owner s of  such cl i ni cs 
st i l l  bear  t he bur den of  est abl i shi ng t hat  t hose cl i ni cs ar e not  
doct or ' s of f i ces and t hat  t hey ar e not  used f or  commer ci al  
pur poses.   Once t hi s i s est abl i shed,  t he owner  bear s an 
addi t i onal  bur den of  est abl i shi ng t hat  t he of f - campus cl i ni c i s 
used f or  t he pr i mar y pur pose of  t he par ent  hospi t al .   We base 
our  hol di ng i n t hi s case on t he 212 f act ual  f i ndi ngs made by t he 
c i r cui t  cour t .   These ext ensi ve f i ndi ngs convi nce us t hat  
Covenant  has met  i t s bur den t o pr ove t hat  t he Out pat i ent  Cl i ni c 
i s not  a doct or ' s of f i ce,  t hat  t he Out pat i ent  Cl i ni c i s not  used 
f or  commer ci al  pur poses,  and t hat  t he Out pat i ent  Cl i ni c meet s 
t he st at ut or y cr i t er i a f or  exempt i on.  
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of f i ce,  t hen i t  does not  qual i f y f or  a t ax exempt i on.   I d.   

Covenant  bear s t he bur den of  est abl i shi ng t hat  t he Out pat i ent  

Cl i ni c i s not  a doct or ' s of f i ce.   St .  El i zabet h Hosp. ,  I nc.  v.  

Ci t y of  Appl et on,  141 Wi s.  2d 787,  791,  416 N. W. 2d 620 ( Ct .  App.  

1987) .  

¶31 The si mpl est  def i ni t i on of  " doct or ' s of f i ce, "  as t he 

cour t  of  appeal s r ecogni zed i n St .  Cl ar e Hospi t al ,  i s  " t he 

bui l di ng wher e doct or s have t hei r  of f i ces. "   209 Wi s.  2d at  373.   

Thi s def i ni t i on pr ovi des a hel pf ul  st ar t i ng poi nt ,  but  " whet her  

a bui l di ng i s used as a doct or ' s of f i ce depends on t he nat ur e of  

ser vi ces pr ovi ded and t he manner  i n whi ch t hese ser vi ces ar e 

del i ver ed t o t he pat i ent . "   I d.  ( i nt er nal  quot at i on omi t t ed) .   

The det er mi nat i on of  whet her  pr oper t y i s used as a doct or ' s 

of f i ce ul t i mat el y t ur ns on t he f act s of  each case.   I d.  at  372.  

¶32 Whi l e we ar e r equi r ed t o st r i ct l y const r ue t ax 

exempt i on st at ut es i n f avor  of  t axat i on,  t he st at ut e need not  be 

gi ven an unr easonabl e const r uct i on or  t he nar r owest  possi bl e 

const r uct i on.   Col umbi a Hosp. ,  35 Wi s.  2d at  668.   Mor eover ,  i t  

shoul d not  be so st r i ct l y const r ued as t o def eat  t he l egi s l at i ve 

i nt ent  of  cr eat i ng t he exempt i on——her e,  t o encour age not - f or -

pr of i t  hospi t al s t o pr ovi de car e f or  t he s i ck.   See St .  Cl ar e 

Hosp. ,  209 Wi s.  2d at  369.  

¶33 The Ci t y ar gues t hat  we shoul d consi der  onl y  t he 

f act or s t hat  can be per cei ved by an or di nar y pat i ent  when we 

det er mi ne whet her  t he Out pat i ent  Cl i ni c i s a doct or ' s of f i ce.   

Whi l e t he Ci t y ' s ar gument  has t he al l ur e of  s i mpl i c i t y,  we 

concl ude i t s l i mi t ed appr oach i mpr oper l y over l ooks per t i nent  



No.  2009AP1469 & 2009AP1470   

 

17 
 

case l aw.   The deci s i ons of  t he cour t  of  appeal s i n St .  Cl ar e 

Hospi t al  and St .  El i zabet h Hospi t al  i l l ust r at e t he br oad r ange 

of  f act or s t hat  have been consi der ed r el evant  i n det er mi ni ng 

whet her  a medi cal  f aci l i t y  qual i f i es as a doct or ' s of f i ce. 13    

¶34 Our  appel l at e cour t s f i r st  i nt er pr et ed t he t er m 

" doct or ' s of f i ce"  i n St .  El i zabet h Hospi t al .   141 Wi s.  2d 787.   

I n St .  El i zabet h Hospi t al ,  t he cour t  of  appeal s consi der ed 

whet her  a wal k- i n medi cal  ser v i ces ar ea cal l ed " Fi r st  Car e, "  

at t ached t o St .  El i zabet h Hospi t al ' s  emer gency r oom f aci l i t y ,  

was a doct or ' s of f i ce as t hat  t er m i s used i n Wi s.  St at .  

§ 70. 11( 4m) ( a) .   The cour t  r el i ed on f our  par t i cul ar  f act s i n 

hol di ng t hat  t he Fi r st  Car e ar ea di d not  const i t ut e a doct or ' s 

of f i ce:  ( 1)  physi c i ans nei t her  owned nor  l eased t he Fi r st  Car e 

f aci l i t y  or  i t s equi pment ;  ( 2)  physi c i ans di d not  r ecei ve 

                                                 
13 I t  shoul d be not ed t hat  nei t her  St .  Cl ar e Hospi t al  nor  

St .  El i zabet h Hospi t al  set  f or t h a t est  wi t h f act or s t hat  must  
be appl i ed i n ever y case.   The St .  El i zabet h Hospi t al  cour t  
descr i bed i t s anal ysi s i n t er ms of  " t he over whel mi ng f act s of  
t hi s case, "  and t hen consi der ed a f ew of  t hose f act s.   St .  
El i zabet h Hospi t al ,  I nc.  v.  Ci t y of  Appl et on,  141 Wi s.  2d 787,  
793,  416 N. W. 2d 620 ( Ct .  App.  1987) .   I t s deci s i on di d not  
pur por t  t o est abl i sh a t est  f or  det er mi ni ng whet her  a f aci l i t y  
i s  a doct or ' s of f i ce,  r equi r i ng t hat  t he par t i cul ar  f act or s 
consi der ed i n St .  El i zabet h Hospi t al  be met  i n or der  t o r each a 
s i mi l ar  concl usi on.   The cour t  of  appeal s r ecogni zed t hi s i n St .  
Cl ar e Hospi t al  when i t  not ed,  " We di d not  i mpl y t hat  
sat i sf act i on of  t he f our  f act or s l i s t ed [ i n St .  El i zabet h 
Hospi t al ]  woul d concl usi vel y est abl i sh t hat  pr oper t y was not  
used as a doct or ' s of f i ce,  nor  di d we i mpl y t hat  t he absence of  
any or  al l  of  t hese f act or s woul d est abl i sh t hat  pr oper t y was 
used as a doct or ' s of f i ce. "   St .  Cl ar e Hosp.  of  Monr oe v.  Ci t y 
of  Monr oe,  209 Wi s.  2d 364,  371,  563 N. W. 2d 170 ( Ct .  App.  1997) .   
The f act s t hat  wer e s i gni f i cant  i n St .  Cl ar e Hospi t al  and St .  
El i zabet h Hospi t al  ar e not  pr ongs of  a t est  t hat  must  be met  or  
even consi der ed i n ever y case.  
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var i abl e compensat i on r el at ed t o t he scope or  ext ent  of  t hei r  

ser vi ces; 14 ( 3)  physi c i ans di d not  empl oy or  super vi se non-

physi c i an st af f ;  and ( 4)  bi l l i ng st at ement s wer e i ssued by St .  

El i zabet h.   I d.  at  793.  

¶35 Ten year s af t er  St .  El i zabet h Hospi t al ,  t he cour t  of  

appeal s agai n exami ned t he t er m " doct or ' s of f i ce"  i n St .  Cl ar e 

Hospi t al ,  209 Wi s.  2d 364.   I n St .  Cl ar e Hospi t al ,  t he cour t  of  

appeal s consi der ed whet her  a newl y const r uct ed f r ee- st andi ng 

cl i ni c t hat  was connect ed t o a hospi t al  by a skywal k was a 

doct or ' s of f i ce.   The St .  Cl ar e Hospi t al  cour t  hel d t hat  whi l e 

" t he f act or s set  f or t h i n St .  El i zabet h Hospi t al  ar e hel pf ul , "  

t he cour t  emphasi zed t hat  " t he det er mi nat i on of  whet her  pr oper t y  

i s used as a doct or ' s of f i ce ul t i mat el y t ur ns on t he f act s of  

each case. "   I d.  at  372.  

                                                 
14 " Var i abl e compensat i on"  r ef er s t o compensat i on t hat  i s 

di r ect l y r el at ed t o t he pr oduct i v i t y of  t he doct or .   Typi cal l y,  
as f ound by t he c i r cui t  j udge i n St .  Cl ar e Hospi t al ,  t he doct or  
r ecei ves compensat i on r el at i ng t o t hei r  pr oduct i v i t y i n addi t i on 
t o a base sal ar y.   St .  Cl ar e Hosp.  v.  Ci t y of  Monr oe,  1994CV81,  
Fi ndi ngs of  Fact  and Concl usi ons of  Law 10- 11 ( Ci r .  Ct .  f or  
Gr een Count y) .   Usi ng t hi s f or mul a,  " each doct or  has t he 
oppor t uni t y t o make mor e money by i ncr easi ng t he doct or ' s 
pr oduct i v i t y. "   I d.  at  10.   A doct or  may i ncr ease hi s or  her  
pr oduct i v i t y " by wor ki ng mor e hour s,  seei ng mor e pat i ent s wi t hi n 
what ever  hour s t he doct or  wor ks,  and per f or mi ng mor e 
pr ocedur es. "   I d.  

I n St .  Cl ar e Hospi t al ,  t he doct or s wer e pai d a base sal ar y 
i n addi t i on t o pr oduct i v i t y- r el at ed compensat i on.   I d.   By 
cont r ast ,  at  t he Out pat i ent  Cl i ni c,  doct or s ar e nei t her  pai d a 
base sal ar y nor  pr ovi ded compensat i on r el at ed t o t hei r  
pr oduct i v i t y.   I n f act ,  doct or s who per f or m pr ocedur es at  t he 
Out pat i ent  Cl i ni c ar e not  empl oyees of  t he Out pat i ent  Cl i ni c,  
unl i ke t he doct or s i n St .  Cl ar e Hospi t al .  
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¶36 The St .  Cl ar e Hospi t al  cour t  di scussed seven separ at e 

f act or s t hat  wer e s i gni f i cant  t o i t s concl usi on,  s i x of  whi ch 

wei ghed i n f avor  of  c l assi f y i ng t he new cl i ni c bui l di ng as a 

doct or ' s of f i ce:  ( 1)  t he c l i ni c physi c i ans r ecei ved var i abl e 

compensat i on r el at ed t o t he ext ent  of  t hei r  ser vi ces;  ( 2)  t he 

c l i ni c physi c i ans who over saw non- physi c i an st af f  r ecei ved ext r a 

compensat i on;  ( 3)  t he new cl i ni c ' s bi l l s  wer e gener at ed on a 

separ at e sof t war e syst em f r om t he hospi t al ' s  bi l l s ;  ( 4)  each 

doct or  pr act i c i ng i n t he new cl i ni c had an of f i ce i n t he 

bui l di ng;  ( 5)  t he new cl i ni c pr ovi ded car e on an out pat i ent ,  as 

opposed t o i npat i ent ,  basi s;  ( 6)  t he new cl i ni c was open dur i ng 

r egul ar  busi ness hour s dur i ng whi ch t he physi c i ans saw most  

pat i ent s by appoi nt ment .   I d.  at  371- 73.   The sevent h f act or ,  

t he onl y r el evant  f act or  t hat  wei ghed agai nst  a f i ndi ng t hat  t he 

new cl i ni c was used as a doct or ' s of f i ce,  was t he f act  t hat  t he 

doct or s di d not  own or  l ease t he bui l di ng or  equi pment .   I d.  at  

372.   The St .  Cl ar e Hospi t al  cour t  concl uded t hat  t he f act  t hat  

t he doct or s di d not  own or  l ease t he bui l di ng or  equi pment  was 

i nsuf f i c i ent  i n l i ght  of  al l  t he r el evant  f act or s t o hol d t hat  

t he c l i ni c was not  a doct or ' s of f i ce.  

¶37 Appl y i ng t he f act or s r el i ed upon by t he St .  Cl ar e 

Hospi t al  and t he St .  El i zabet h Hospi t al  cour t s t o t he f act s 

f ound by t he c i r cui t  cour t  i n t hi s case,  we concl ude t hat  

Covenant  has met  i t s bur den of  demonst r at i ng t hat  t he Out pat i ent  

Cl i ni c i s not  a doct or ' s of f i ce.   Fi r st ,  physi c i ans pr act i c i ng 

at  t he Out pat i ent  Cl i ni c do not  r ecei ve var i abl e compensat i on 

r el at ed t o t he ext ent  of  t hei r  ser vi ces.   Second,  t he Out pat i ent  
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Cl i ni c physi c i ans do not  r ecei ve ext r a compensat i on f or  

over seei ng non- physi c i an st af f .   Thi r d,  t he Out pat i ent  Cl i ni c ' s  

bi l l s  ar e gener at ed on t he same sof t war e syst em as t he bi l l s  

gener at ed by St .  Joseph.   Four t h,  physi c i ans at  t he Out pat i ent  

Cl i ni c do not  have t hei r  own of f i ces.   I nst ead,  Out pat i ent  

Cl i ni c Physi c i ans have shar ed access t o unassi gned cubi c l es.   

Fi f t h,  t he physi c i ans pr act i c i ng at  t he Out pat i ent  Cl i ni c do not  

own or  l ease t he bui l di ng or  equi pment ——al l  equi pment  i s t he 

excl usi ve pr oper t y of  St .  Joseph.  

¶38 The Ci t y not es t hat  t wo f act or s r el i ed upon by t he St .  

Cl ar e Hospi t al  cour t  wei gh agai nst  our  concl usi on t hat  t he 

Out pat i ent  Cl i ni c i s not  a doct or ' s of f i ce.   Speci f i cal l y,  t he 

Ci t y not es t hat ,  l i ke t he c l i ni c i n St .  Cl ar e Hospi t al ,  ( 1)  t he 

Out pat i ent  Cl i ni c does not  pr ov i de i npat i ent  ser vi ces,  and ( 2)  

most  pat i ent s ar e seen by physi c i ans at  t he Out pat i ent  Cl i ni c by 

appoi nt ment  dur i ng r egul ar  busi ness hour s.   Al t hough t hese 

f act or s wer e i mpor t ant  t o t he cour t  of  appeal s '  concl usi on i n 

St .  Cl ar e Hospi t al ,  t hese f act or s al one ar e not  det er mi nat i ve.  

¶39 Fi r st ,  t echnol ogi cal  advances have made i t  possi bl e 

f or  mor e compl ex pr ocedur es t o be conduct ed on an out pat i ent  

basi s.   For  exampl e,  a f oot  or  ankl e sur ger y t hat  once may have 

r equi r ed one or  t wo ni ght s r ecover y i n an i npat i ent  hospi t al  may 

now be per f or med at  t he Out pat i ent  Cl i ni c wi t h r ecover y at  home.   

The f act  t hat  t hese compl ex pr ocedur es ar e per f or med i n an 

out pat i ent  set t i ng does not  aut omat i cal l y conver t  t he Out pat i ent  

Cl i ni c i nt o a doct or ' s of f i ce.   Second,  most  ser vi ces per f or med 

i n t he out pat i ent  cent er  of  t he St .  Joseph Chamber s St r eet  
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Hospi t al  ( and ot her  l ar ge hospi t al s)  ar e per f or med by 

appoi nt ment  dur i ng busi ness hour s.   The Ci t y concedes t hat  t he 

out pat i ent  cent er  at  t he St .  Joseph Chamber s St r eet  Hospi t al  i s  

t ax- exempt .   I t  i s  unr easonabl e t o penal i ze St .  Joseph f or  

pr ovi di ng t hese ser vi ces at  t he Out pat i ent  Cl i ni c when t he 

per f or mance of  t hose same ser vi ces woul d not  di st ur b t he t ax-

exempt  st at us of  t he l ar ger  St .  Joseph Chamber s St r eet  Hospi t al .  

¶40 Ot her  f act s f ound by t he c i r cui t  cour t  bol st er  our  

concl usi on t hat  t he Out pat i ent  Cl i ni c i s not  a doct or ' s of f i ce 

as t hat  t er m i s used i n Wi s.  St at .  § 70. 11( 4m) ( a) .   The 

Out pat i ent  Cl i ni c cont ai ns a gi f t  shop and a caf et er i a f or  t he 

use of  pat i ent s,  v i s i t or s,  and s t af f .   Typi cal  doct or ' s of f i ces 

do not  cont ai n such ameni t i es.   Fur t her ,  t he Out pat i ent  Cl i ni c 

Ur gent  Car e Cent er  i s desi gned t o oper at e s i mi l ar l y t o an 

emer gency r oom.   I t  may accept  emer gency ambul ances and has t he 

capabi l i t y  t o t r eat  al l  l evel s of  emer gency car e.   Typi cal  

doct or ' s of f i ces have no such advanced emer gency car e 

oper at i ons.  

¶41 Mor eover ,  when a pat i ent  r ecei ves ser vi ces i n a 

t ypi cal  doct or ' s of f i ce,  he or  she r ecei ves one bi l l  f or  t he 

v i s i t .   When a pat i ent  r ecei ves ser vi ces at  t he Out pat i ent  

Cl i ni c,  however ,  t he pat i ent  r ecei ves a f aci l i t y  bi l l  f r om t he 

Out pat i ent  Cl i ni c as wel l  as a pr of essi onal  bi l l  f r om t he 

at t endi ng physi c i an.  

¶42 Si gni f i cant l y,  t he c i r cui t  cour t  f ound t hat  St .  Joseph 

had pr evi ousl y pr ovi ded t hese ser vi ces t hr ough t he St .  Joseph 

Bl uemound Out pat i ent  Hospi t al ,  whi ch t he Ci t y consi der ed t ax-
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exempt  pr oper t y f r om 1996 unt i l  2003.   I t  was onl y af t er  t he 

Out pat i ent  Cl i ni c absor bed and upgr aded t he ser vi ces of f er ed at  

St .  Joseph Bl uemound Out pat i ent  Hospi t al  t hat  t he Ci t y 

consi der ed t he t ax exempt i on under  Wi s.  St at .  § 70. 11( 4m) ( a)  t o 

be i mpr oper .   Thi s i s di st i ngui shabl e f r om t he si t uat i on i n St .  

Cl ar e wher e t he hospi t al  pur chased a pr i vat e doct or ' s of f i ce 

t hat  had never  bef or e qual i f i ed as t ax- exempt .   I n t he i nst ant  

case,  t o t he ext ent  t hat  an al r eady exi st i ng f aci l i t y——St .  

Joseph Bl uemound Out pat i ent  Hospi t al ——was bei ng r epl aced,  i t  was 

a f aci l i t y  t hat  bot h t he c i t y and St .  Joseph had t r eat ed as a 

t ax- exempt  out pat i ent  hospi t al .   Al t hough t he Out pat i ent  Cl i ni c  

was t he r epl acement  f or  St .  Joseph Bl uemound,  i t  was not  

af f or ded t he same t ax- exempt  st at us.    

¶43 To suppor t  i t s  cont ent i on t hat  t he Out pat i ent  Cl i ni c 

i s a doct or ' s of f i ce,  t he Ci t y al so poi nt s t o t he f act  t hat  t he 

Out pat i ent  Cl i ni c i s f i ve mi l es away f r om t he St .  Joseph 

Chamber s St r eet  Hospi t al .   The pl ai n l anguage of  Wi s.  St at .  

§ 70. 11( 4m)  bel i es t he Ci t y ' s ar gument  t hat  pr oxi mi t y i s  

r el evant  t o t hi s i ssue.   " [ S] t at ut or y l anguage i s i nt er pr et ed i n 

t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  

a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es .  .  .  . "   St at e ex r el .  Kal al  v .  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   Onl y t he pr ovi s i on of  § 70. 11( 4m)  pr ohi bi t i ng an 

exempt i on f or  heal t h and f i t ness f aci l i t i es cont ai ns l anguage 

t hat  i ndi cat es pr oxi mi t y i s a r el evant  consi der at i on.   See Wi s.  

St at .  § 70. 11( 4m) ( c) .   Thi s par t i cul ar  pr ovi s i on st at es t hat  
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heal t h and f i t ness f aci l i t i es must  be " wi t hi n t he physi cal  

conf i nes of  a hospi t al "  i n or der  t o be exempt .   I d.   By 

cont r ast ,  § 70. 11( 4m) ( a) ,  t he pr ovi s i on r el evant  i n t hi s case,  

cont ai ns no l anguage i ndi cat i ng t hat  t he l egi s l at ur e i nt ended t o 

make pr oxi mi t y t o St .  Joseph a val i d consi der at i on i n t he 

anal ysi s of  whet her  t he Out pat i ent  Cl i ni c i s a doct or ' s of f i ce.   

Accor di ngl y,  we concl ude t hat  pr oxi mi t y t o t he St .  Joseph 

Chamber s St r eet  Hospi t al  i s  i r r el evant  when consi der i ng whet her  

t he Out pat i ent  Cl i ni c qual i f i es as a doct or ' s of f i ce.   

¶44 Consi der i ng al l  of  t he r el evant  f i ndi ngs of  f act ,  as 

wel l  as t he anal ysi s i n St .  El i zabet h Hospi t al  and St .  Cl ar e 

Hospi t al ,  we concl ude t hat  Covenant  has met  i t s bur den of  

est abl i shi ng t hat  t he Out pat i ent  Cl i ni c i s not  a doct or ' s of f i ce 

under  Wi s.  St at .  § 70. 11( 4m) ( a) . 15 

                                                 
15 We ar e sur pr i sed by sever al  poi nt s i n t he di ssent ' s 

ar gument  t hat  t he Out pat i ent  Cl i ni c i s " used as a doct or ' s 
of f i ce. "   See Wi s.  St at .  § 70. 11( 4m) .  Whi l e t he di ssent  
compl ai ns t hat  we f ocus on a number  of  f act or s t hat  ar e 
" busi ness choi ces"  r at her  t han on f act s r el at i ng t o " t he nat ur e 
of  ser vi ces pr ovi ded and manner  i n whi ch t hese ser vi ces ar e 
del i ver ed t o t he pat i ent , "  t he f act or s we r el y upon ar e t he same 
as t hose consi der ed by t he cour t  of  appeal s i n St .  El i zabet h 
Hospi t al  and St .  Cl ar e Hospi t al .   These t wo cases ar e t he onl y  
appel l at e deci s i ons t hat  have addr essed t he quest i on of  what  
const i t ut es a " doct or ' s of f i ce"  under  § 70. 11( 4m) ,  and so i t  
shoul d be f or eseeabl e t hat  we woul d consi der  t he same f act or s.  
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C.   Commer ci al  Pur poses 

 ¶45 We next  consi der  whet her  t he Out pat i ent  Cl i ni c i s 

" used f or  commer ci al  pur poses"  under  Wi s.  St at .  § 70. 11( 4m) ( a) .   

I f  t he Out pat i ent  Cl i ni c i s used f or  commer ci al  pur poses,  t hen 

i t  does not  qual i f y f or  an exempt i on.   See § 70. 11( 4m) ( a) .   

Covenant  bear s t he bur den of  est abl i shi ng t hat  t he Out pat i ent  

Cl i ni c i s not  used f or  commer ci al  pur poses.   See FH Heal t hcar e 

Dev. ,  I nc.  v.  Ci t y of  Wauwat osa,  2004 WI  App 182,  ¶18,  276 

Wi s.  2d 243,  687 N. W. 2d 532.  

                                                                                                                                                             
Addi t i onal l y,  sever al  of  t he f i ndi ngs of  f act  pr ovi ded by 

t he di ssent  as evi dence i n suppor t  of  i t s  concl usi on t hat  t he 
Out pat i ent  Cl i ni c i s a doct or ' s  of f i ce s i mpl y do not  suppor t  
t hat  ar gument .   For  exampl e,  t he di ssent  not es t hat  " [ t ] wo of  
t he f i ve f l oor s of  t he Out pat i ent  c l i ni c wer e l eased by medi cal  
pr of essi onal s f or  t hei r  own pr act i ces,  pr ovi di ng out pat i ent  
ser vi ces.   Covenant  does not  c l ai m exempt i on f or  t hese t wo 
f l oor s. "   Whi l e t hi s i s t r ue,  i t  has no r el evance t o t he 
quest i on at  hand——whet her  t he Out pat i ent  Cl i ni c i s a " doct or ' s  
of f i ce. "  

The di ssent  ur ges us t o adopt  a new t est  wher ei n we l ook t o 
whet her  " [ a]  pat i ent  woul d per cei ve t he Out pat i ent  Cl i ni c t o be 
a pr oper t y used as a doct or ' s of f i ce. "   However ,  t he f i ndi ngs of  
f act  t hat  t he di ssent  f ocuses on t o show t hat  t he Out pat i ent  
Cl i ni c i s a doct or ' s of f i ce woul d go unnot i ced by most  pat i ent s.   
Woul d a pat i ent ,  f or  i nst ance,  be awar e t hat  t he " out pat i ent  
sur ger y cent er  wi t hi n t he Out pat i ent  Cl i ni c .  .  .  does not  t r eat  
pat i ent s whose est i mat ed r ecover y t i me i s"  gr eat er  t han f our  
hour s?   I n a s i mi l ar  vei n,  woul d a pat i ent  r eal l y consi der  t he 
f act  t hat  t he Out pat i ent  Cl i ni c i s open 24 hour s a day f or  car e 
as evi dence t hat  t he Out pat i ent  Cl i ni c oper at es as a t ypi cal  
doct or ' s of f i ce? 

Put  s i mpl y,  t he di ssent  i s advocat i ng a new,  unwor kabl y 
nar r ow " pat i ent ' s v i ew"  appr oach t o det er mi ne whet her  t he 
Out pat i ent  Cl i ni c i s a doct or ' s of f i ce.   Not  onl y does t he 
di ssent  f ai l  t o c i t e aut hor i t y f or  t hi s appr oach;  i t  al so f ai l s  
t o appl y i t s appr oach t o t he f act s of  t hi s case i n a consi st ent  
manner .  
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¶46 I n FH Heal t hcar e,  t he cour t  of  appeal s hel d t hat  

" commer ci al  pur poses ar e t hose t hr ough whi ch pr of i t s ar e made. "   

276 Wi s.  2d 243,  ¶20.   The Ci t y ar gues t hat  t he Out pat i ent  

Cl i ni c i s used f or  commer ci al  pur poses because t he pr edomi nant  

pur pose of  t he Out pat i ent  Cl i ni c i s t o gener at e pr of i t  t hr ough 

di r ect  compet i t i on wi t h ot her  out pat i ent  c l i ni cs,  bot h f or -

pr of i t  and not - f or - pr of i t .   By def i ni ng " pr of i t s"  as " r evenues 

i n excess of  cost s, "  t he Ci t y ' s ar gument  over si mpl i f i es t he 

meani ng of  t he t er m " commer ci al  pur pose"  when used i n t he 

cont ext  of  a not - f or - pr of i t  ent i t y.  

¶47 A not - f or - pr of i t  ent i t y " i s not  r equi r ed t o use onl y 

r ed i nk i n keepi ng i t s books and l edger s. "   Mi l waukee Pr ot est ant  

Home f or  t he Aged v.  Ci t y of  Mi l waukee,  41 Wi s.  2d 284,  296,  164 

N. W. 2d 289 ( 1969) .   I n or der  t o sur vi ve,  not - f or - pr of i t  ent i t i es 

must  cover  cost s.   See Duncan v.  St eeper ,  17 Wi s.  2d 226,  236,  

116 N. W. 2d 154 ( 1962) .   " To deny an ot her wi se qual i f y i ng 

i nst i t ut i on char i t abl e st at us because i t  i s  ef f i c i ent l y 

or gani zed and managed,  so as t o oper at e i n t he bl ack,  woul d be 

not  onl y i l l ogi cal  but  al so ext r emel y det r i ment al  t o t he 

i ncent i ve f or  sound management  i n such i nst i t ut i ons. "   I d.   Our  

case l aw,  t her ef or e,  makes cl ear  t hat  not - f or - pr of i t  ent i t i es 

may oper at e i n such a f ashi on t hat  gener at es r evenues i n excess 

of  expenses.   Ot her wi se,  i n or der  t o qual i f y f or  t he pr oper t y 

t ax exempt i on,  al l  not - f or - pr of i t  hospi t al s woul d be r equi r ed t o 

ei t her  cont i nual l y oper at e at  a l oss or  ot her wi se obt ai n 

pr eci sel y enough r evenue t o cover  cost s  and no excess.   

Accor di ngl y,  i n t he cont ext  of  not - f or - pr of i t  ent i t i es,  we 
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decl i ne t o l i mi t  t he def i ni t i on of  " commer ci al  pur poses"  t o 

t hose pur poses whi ch gener at e pr of i t s.  

¶48 The FH Heal t hcar e cour t  c i t ed an al t er nat i ve 

def i ni t i on of  t he t er m " commer ci al "  whi ch we f i nd mor e 

appr opr i at e i n def i ni ng t he phr ase " commer ci al  pur poses. " 16  Thi s 

def i ni t i on was " havi ng pr of i t  as t he pr i mar y ai m. "   276 

Wi s.  2d 243,  ¶20 ( c i t i ng Webst er ' s Thi r d New I nt er nat i onal  

Di ct i onar y 456 ( 1993) )  ( emphasi s added) .   We concl ude t hi s  

def i ni t i on i s a mor e appr opr i at e one f or  t he pur poses of  t he 

not - f or - pr of i t  hospi t al  exempt i on.  

¶49 As t he ci r cui t  cour t ' s  f i ndi ngs of  f act  show,  t he 

Out pat i ent  Cl i ni c i s pr i mar i l y devot ed t o t he di agnosi s,  

t r eat ment  and car e of  t he s i ck,  i nj ur ed,  and di sabl ed.   The Ci t y  

i gnor es t hat  t he Out pat i ent  Cl i ni c ' s busi ness pl an l i s t s and 

descr i bes sever al  ot her  goal s beyond i ncr easi ng i t s pr of i t  

mar gi n.   The busi ness pl an i ncl udes t he pur pose of  pr omot i ng a 

gr eat er  f ai t h- based heal t hcar e pr esence.   Addi t i onal l y,  t he 

c i r cui t  cour t  f ound t hat  St .  Joseph ser ves a gr eat er  por t i on of  

Medi car e and Medi cai d pat i ent s t han ot her  Mi l waukee and 

Wi sconsi n hospi t al s.   Thi s i s not  a case wher e pr i vat e 

physi c i ans or  i ndi v i dual  shar ehol der s wi l l  r ecei ve any excess 

r evenues t hat  t he Out pat i ent  Cl i ni c gener at es.   The pr i mar y ai m 

                                                 
16 " The common and appr oved usage of  wor ds can be 

est abl i shed by t he def i ni t i on of  a r ecogni zed di ct i onar y. "   
Kopke v.  A.  Har t r odt  S. R. L. ,  2001 WI  99,  ¶16,  245 Wi s.  2d 396,  
629 N. W. 2d 662.  
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of  t he Out pat i ent  Cl i ni c i s not ,  as t he Ci t y asser t s,  t o ear n 

pr of i t s.  

 ¶50 I n l i ght  of  t hese f act s,  we concl ude t hat  t he 

Out pat i ent  Cl i ni c i s not  oper at ed f or  commer ci al  pur poses under  

Wi s.  St at .  § 70. 11( 4m) ( a) .  

D.   I nur ement  t o a Member  

 ¶51 Sect i on 70. 11( 4m) ( a)  exempt s hospi t al  pr oper t y f r om 

t axat i on so l ong as " no par t  of  t he net  ear ni ngs .  .  .  i nur es t o 

t he benef i t  of  any shar ehol der ,  member ,  di r ect or  or  

of f i cer  .  .  .  . "   ( Emphasi s added. )   Covenant  i s a not - f or -

pr of i t  cor por at i on and i s t he sol e member  of  St .  Joseph. 17  I t  i s  

St .  Joseph whi ch owns t he Out pat i ent  Cl i ni c.   Because we assume 

t hat  t he net  ear ni ngs of  St .  Joseph i nur e t o t he benef i t  of  

                                                 
17 Wi sconsi n St at .  ch.  181 gover ns not - f or - pr of i t  

cor por at i ons.   For  t he pur poses of  Chapt er  181,  " member "  i s 
def i ned as an i ndi v i dual  or  cor por at i on " who has member shi p 
r i ght s i n a cor por at i on i n accor dance wi t h t he pr ovi s i ons of  i t s  
ar t i c l es of  i ncor por at i on or  byl aws. "   Wi s.  St at .  
§§ 181. 0103( 15) ,  990. 01( 26) .   Among ot her  r esponsi bi l i t i es,  
member s ar e r esponsi bl e f or  sel ect i ng t he not - f or - pr of i t  
cor por at i on' s boar d of  di r ect or s.   Wi s.  St at .  § 181. 0804( 1) .   
See al so Nonpr of i t  Gover nance:  The Execut i ve' s Gui de 233- 38 
( Vi ct or  Fut t er  & Geor ge W.  Over t on eds. ,  1997) .   The r i ght s and 
obl i gat i ons of  member s i n a not - f or - pr of i t  cor por at i on ar e 
def i ned i n Wi s.  St at .  §§ 181. 0601- 181. 0747 and ar e r oughl y 
equi val ent  t o t he r i ght s and obl i gat i ons of  a shar ehol der  i n a 
f or - pr of i t  cor por at i on.   See Nonpr of i t  Gover nance at  234- 35.  

The i ssue her e i s whet her  a not - f or - pr of i t  cor por at i on 
qual i f i es as a " member "  under  a di f f er ent  chapt er ,  speci f i cal l y 
Wi s.  St at .  ch.  70.   Chapt er  70 cont ai ns no def i ni t i on of  t he 
t er m " member . "   Ther ef or e,  we appl y pr i nci pl es of  st at ut or y 
i nt er pr et at i on t o det er mi ne whet her  a " member "  of  a not - f or -
pr of i t  cor por at i on under  Chapt er  181 i s al so a " member "  under  
t he hospi t al  t ax exempt i on f ound i n Wi s.  St at .  § 70. 11( 4m) ( a) .  
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Covenant ,  t he i ssue t ur ns on whet her  a not - f or - pr of i t  hospi t al  

cor por at i on ( Covenant )  qual i f i es as a " member "  as t hat  t er m i s 

used i n § 70. 11( 4m) ( a) .  

 ¶52 " [ S] t at ut or y i nt er pr et at i on begi ns wi t h t he l anguage 

of  t he st at ut e. "   Kal al ,  271 Wi s.  2d 633,  ¶45.   We gi ve 

st at ut or y l anguage " i t s common,  or di nar y,  and accept ed meani ng,  

except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e 

gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.   

Cont ext  i s  i mpor t ant  t o meani ng,  " as i s t he st r uct ur e of  t he 

st at ut e i n whi ch t he oper at i ve l anguage appear s. "   I d. ,  ¶46.   

" Ther ef or e,  st at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n 

whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es;  and r easonabl y,  t o avoi d absur d or  unr easonabl e 

r esul t s. "   I d.   We now di scuss why i t  woul d be unr easonabl e t o 

c l assi f y not - f or - pr of i t  cor por at i ons as " member [ s] "  under  Wi s.  

St at .  § 70. 11( 4m) ( a) .  

 ¶53 We i nt er pr et ed t he i nur ement  r est r i ct i on of  Wi s.  St at .  

§ 70. 11( 4m) ( a)  i n Bet hel  Conval escent  Home,  I nc.  v.  Town of  

Ri chf i el d,  15 Wi s.  2d 1,  111 N. W. 2d 913 ( 1961) .   I n Bet hel ,  we 

consi der ed whet her  a not - f or - pr of i t  hospi t al  cor por at i on 

qual i f i ed f or  exempt i on.   Fi ve- per cent  of  t he hospi t al  

cor por at i on' s gr oss i ncome18 was set  asi de t o r et i r e debt  

                                                 
18 Gr oss i ncome i s t ypi cal l y def i ned as r ecei pt s and gai ns 

f r om al l  sour ces l ess cost  of  goods sol d.   Net  ear ni ngs,  
synonymous wi t h net  i ncome or  net  pr of i t ,  t ypi cal l y equal s gr oss 
i ncome l ess t ot al  expenses and l osses.   When gr oss i ncome i s 
used t o r et i r e debt ,  i t  necessar i l y  r educes net  ear ni ngs.  
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i ncur r ed i n acqui r i ng r eal  pr oper t y owned by t he hospi t al  

cor por at i on.   I d.  at  4.   As t he Bet hel  cour t  not ed,  when gr oss 

i ncome i s used t o r et i r e debt  i t  i ncr eases t he hospi t al  

cor por at i on' s net  capi t al  asset s.   I d.  at  5.   The hospi t al  

cor por at i on' s net  capi t al  asset s——now i ncr eased i n val ue by t he 

expendi t ur e of  t he hospi t al ' s  gr oss i ncome——wer e avai l abl e t o 

t he f i ve i ndi v i dual  member s of  t he hospi t al  cor por at i on upon 

di ssol ut i on.   I d.  at  6.   We hel d t hat  when a hospi t al  

cor por at i on used i ncome t o i ncr ease net  capi t al  asset s,  a 

benef i t  i nur ed t o t he hospi t al  cor por at i on' s f i ve i ndi v i dual  

member s,  r egar dl ess of  whet her  t hose i ndi v i dual  member s r ecei ved 

an i mmedi at e payout .   I d.  

¶54 I n ot her  wor ds,  t he Bet hel  cour t  hel d t hat  a benef i t  

i nur es t o a " shar ehol der ,  member ,  di r ect or ,  or  of f i cer "  when 

t hat  per son may r ecei ve a not - f or - pr of i t  cor por at i on' s asset s on 

di ssol ut i on. 19  I f  we i nt er pr et  t he t er m " member "  i n Wi s.  St at .  

§ 70. 11( 4m) ( a)  t o i ncl ude not - f or - pr of i t  cor por at e member s,  t hen 

t hose not - f or - pr of i t  cor por at e member s woul d have t o be excl uded 

f r om any di st r i but i on of  asset s upon di ssol ut i on.   Thus,  i n t he 

i nst ant  case,  St .  Joseph woul d be pr ecl uded f r om l eavi ng any 

asset s t o i t s sol e member ,  Covenant ,  upon di ssol ut i on.   As t he 

c i r cui t  cour t  concl uded,  t hi s i s  an unr easonabl e const r uct i on of  

t he st at ut e.  

                                                 
19 We assume,  i n t hi s case,  t hat  t he net  ear ni ngs of  St .  

Joseph have been used t o i ncr ease i t s net  capi t al  asset s.  
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¶55 I n or der  t o mai nt ai n t hei r  t ax- exempt  st at us,  not - f or -

pr of i t  cor por at i ons woul d be r equi r ed t o r ewr i t e t hei r  byl aws t o 

pr ovi de t hat  upon di ssol ut i on,  t hei r  asset s woul d go t o 

unr el at ed not - f or - pr of i t  ent i t i es. 20  Wi t hout  doi ng so,  a not -

f or - pr of i t  ent i t y coul d never  qual i f y f or  t he t ax exempt i on 

f ound i n Wi s.  St at .  § 70. 11( 4m) ( a)  i f  i t  had a not - f or - pr of i t  

cor por at i on as a member .   We agr ee wi t h t he c i r cui t  cour t  t hat  

" such a scenar i o may pr ovi de an i nt er est  i n t he f ai l ur e of  t he 

[ not - f or - pr of i t ]  hospi t al  t o t he unr el at ed ent i t y and woul d l ead 

t o an unr easonabl e const r uct i on of  Wi s.  St at .  § 70. 11( 4m) ( a) . "  

¶56 Fur t her ,  our  hol di ng i n Bet hel  i s  di st i ngui shabl e f r om 

t he i nst ant  case.   The concer n of  t he Bet hel  cour t  was t he 

possi bi l i t y  t hat  pr i vat e physi c i ans woul d f or m a pur por t edl y 

not - f or - pr of i t  cor por at i on i n or der  t o gai n a t ax exempt i on.   

Thi s cour t  has l ong est abl i shed t hat  pr i vat e physi c i ans or  f or -

pr of i t  ent i t i es may not  use a not - f or - pr of i t  cor por at i on as a 

vehi c l e t hr ough whi ch t o avoi d t ax l i abi l i t y .   Pr i or  t o t he 

enact ment  of  Wi s.  St at .  § 70. 11( 4m) ,  we consi st ent l y r ej ect ed 

physi c i an ef f or t s t o obt ai n pr oper t y t ax exempt i ons f or  smal l  

hospi t al s cr eat ed wi t h a pr of i t  mot i ve.   See Ri ver vi ew Hosp.  v.  

Ci t y of  Tomahawk,  243 Wi s.  581,  586,  11 N. W. 2d 188 ( 1943) ;  

Pr ai r i e du Chi en Sani t ar i um,  Co.  v.  Ci t y of  Pr ai r i e du Chi en,  

242 Wi s.  262,  267,  7 N. W. 2d 832 ( 1943) .   I n t hese ear l y cases 

and i n Bet hel ,  t he member s who benef i t t ed f r om t he t ax exempt i on 

                                                 
20 Upon di ssol ut i on,  t ax- exempt  ent i t i es,  l i ke St .  Joseph,  

must  pr ovi de f or  di st r i but i on of  asset s t o ot her  not - f or - pr of i t ,  
t ax- exempt  ent i t i es.   Tr es.  Reg.  § 1. 501( c) ( 3) - 1( b) ( 4)  ( 2008) .   
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wer e pr i vat e i ndi v i dual s.   I n t he i nst ant  case,  t he c i r cui t  

cour t  f ound and we agr ee t hat  no benef i t  wi l l  i nur e t o a pr i vat e 

i ndi v i dual  or  f or - pr of i t  ent i t y f r om St .  Joseph' s net  ear ni ngs.   

 ¶57 To hol d t hat  t he t er m " member "  i n Wi s.  St at .  

§ 70. 11( 4m) ( a)  i ncl udes not - f or - pr of i t  ent i t i es woul d be 

cont r ar y t o l ongst andi ng pr i nci pl es of  Wi sconsi n l aw.   Such a 

hol di ng woul d r equi r e ever y not - f or - pr of i t  cor por at i on i n 

Wi sconsi n,  i n or der  t o mai nt ai n i t s t ax- exempt  st at us,  t o 

r ewr i t e i t s byl aws t o pr ovi de t hat  upon di ssol ut i on,  i t s  asset s 

t r ansf er  t o unr el at ed not - f or - pr of i t  ent i t i es.   Thi s i s  an 

unr easonabl e r esul t .   Accor di ngl y,  we hol d t hat  t he t er m 

" member "  as i t  i s  used i n Wi s.  St at .  § 70. 11( 4m) ( a)  does not  

i ncl ude not - f or - pr of i t  ent i t i es such as Covenant .   We t her ef or e 

hol d t hat  § 70. 11( 4m) ( a) ' s i nur ement  r est r i ct i on does not  appl y  

i n t hi s case.  

V.   CONCLUSI ON 

 ¶58 We hol d t hat  t he Out pat i ent  Cl i ni c i s used f or  t he 

pr i mar y pur poses of  a hospi t al  and t her ef or e qual i f i es as t ax-

exempt  pr oper t y under  Wi s.  St at .  § 70. 11( 4m) ( a) .   Addi t i onal l y,  

we hol d t hat  t he Out pat i ent  Cl i ni c i s nei t her  a doct or ' s of f i ce 

nor  a pr oper t y used f or  commer ci al  pur poses wi t hi n t he meani ng 

of  § 70. 11( 4m) ( a) .   Fi nal l y,  we concl ude t hat  no benef i t  i nur es 

t o any member  of  St .  Joseph because t he t er m " member "  under  

§ 70. 11( 4m) ( a)  does not  i ncl ude not - f or - pr of i t  ent i t i es.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶59 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  To 

encour age non- pr of i t  hospi t al s  t o car e f or  t he s i ck,  t he 

l egi s l at ur e pr ovi des a pr oper t y t ax exempt i on f or  non- pr of i t  

hospi t al s.   See Wi s.  St at .  § 70. 11( 4m) ( a) ;  St .  Cl ar e Hosp.  of  

Monr oe v.  Ci t y of  Monr oe,  209 Wi s.  2d 364,  369,  563 N. W. 2d 170 

( Ct .  App.  1997) .   But  t he t ax exempt i on f or  pr oper t y used 

excl usi vel y by a non- pr of i t  f or  hospi t al  pur poses " does not  

appl y t o pr oper t y used .  .  .  as a doct or ' s of f i ce. "   Wi s.  St at .  

§ 70. 11( 4m) ( a) . 1    

¶60 The r ul es appl i cabl e t o i nt er pr et i ng Wi s.  St at .  

§ 70. 11( 4m)  and appl y i ng t he st at ut e t o t he undi sput ed f act s i n 

t he pr esent  case ar e as f ol l ows:   A pr esumpt i on exi st s t hat  t he 

pr oper t y i n quest i on i s t axabl e.   Wi s.  St at .  § 70. 109.   

Exempt i ons ar e st r i ct l y const r ued.   Wi s.  St at .  § 70. 109.   The 

par t y c l ai mi ng a t ax exempt i on bear s t he bur den of  est abl i shi ng 

t hat  t he pr oper t y i s not  used as a doct or ' s of f i ce.   Wi s.  St at .  

§ 70. 109. 2      

¶61 I  agr ee wi t h t he cour t  of  appeal s t hat  Covenant  has 

not  met  i t s bur den t o pr ove t hat  t he f aci l i t y  at  i ssue i s not  

" used as a doct or ' s of f i ce. "   I  t her ef or e di ssent .  

                                                 
1 Because I  concl ude t hat  t he pr oper t y i s used as a doct or ' s 

of f i ce,  I  do not  addr ess t he ot her  i ssues Covenant  or  t he 
maj or i t y opi ni on addr ess.    

2 Wi sconsi n St at .  § 70. 109,  ent i t l ed " Pr esumpt i on of  
t axabi l i t y"  pr ov i des:   " Exempt i ons under  t hi s chapt er  shal l  be 
st r i ct l y const r ued i n ever y i nst ance wi t h a pr esumpt i on t hat  t he 
pr oper t y i n quest i on i s t axabl e,  and t he bur den of  pr oof  i s on 
t he per son who cl ai ms t he exempt i on. "  
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I  

¶62 The f ocus of  i nqui r y i s whet her  t he f aci l i t y  at  i ssue 

i s " pr oper t y used as a doct or ' s of f i ce"  under  Wi s.  St at .  

§ 70. 11( 4m) ( a) .   The answer  t o t hi s quest i on r equi r es t he cour t  

t o appl y t he " used as a doct or ' s of f i ce"  except i on,  whi ch was 

adopt ed i n 1977,  t o t he compl exi t i es of  moder n heal t hcar e 

del i ver y.   The cour t  of  appeal s apt l y st at ed f i f t een year s ago:   

" As t he l i ne of  di st i nct i on bet ween t he t r adi t i onal  hospi t al  and 

t r adi t i onal  doct or ' s of f i ce bl ur s,  i t  becomes i ncr easi ngl y 

di f f i cul t  t o def i ne ' pr oper t y used as a doct or ' s of f i ce. ' "   St .  

Cl ar e Hosp. ,  209 Wi s.  2d at  371- 72.   The l i ne cont i nues t o bl ur .  

¶63 Heal t hcar e del i ver y has changed consi der abl y s i nce 

1977.   An i ncr easi ng number  of  heal t hcar e ser vi ces pr evi ousl y 

pr ovi ded onl y i n hospi t al s ar e now mor e ef f i c i ent l y and 

ef f ect i vel y pr ov i ded i n out pat i ent  f aci l i t i es.   Lar ge non- pr of i t  

heal t hcar e del i ver y syst ems have been cr eat ed t hat  del i ver  al l  

aspect s of  medi cal  ser vi ces t hr ough compl ex ent i t y st r uct ur es,  

i ncl udi ng out pat i ent  car e i n f r eest andi ng f aci l i t i es.   

Out pat i ent  car e may be pr ovi ded i n phar maci es,  i n shoppi ng 

mal l s,  and i n bi g- box st or es,  as wel l  as i n of f i ce bui l di ngs.   

The l ar ge i nt egr at ed heal t h syst em model  we have t oday st r ai ns 

t he di st i nct i on cr eat ed by t he st at ut or y l anguage.  

I I  

¶64 " Pr oper t y used as a doct or ' s of f i ce"  i s not  a 

t echni cal  phr ase wi t h a pecul i ar  meani ng i n t he l aw.   St .  Cl ar e 
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Hosp. ,  209 Wi s. 2d at  373. 3  " Pr oper t y used as a doct or ' s of f i ce"  

i s not  what  a compl ex heal t hcar e ent i t y mi ght  def i ne as a 

" doct or ' s of f i ce, "  but  r at her  shoul d be gi ven i t s or di nar y 

meani ng,  i n ot her  wor ds,  what  a pat i ent  ( or  a l egi s l at or )  woul d 

consi der  t o be a " doct or ' s of f i ce, "  consi der i ng t he nat ur e of  

t he ser vi ces pr ovi ded and t he manner  i n whi ch t hose ser vi ces ar e 

del i ver ed t o t he pat i ent .     

¶65 The cour t  of  appeal s descr i bed a " doct or ' s of f i ce"  as 

" a pl ace wher e doct or s see pat i ent s,  most l y by appoi nt ment ,  

dur i ng schedul ed busi ness hour s,  and have t hei r  of f i ces. " 4  Thi s 

s i mpl e def i ni t i on appr opr i at el y f ocuses t he i nqui r y of  whet her  a 

f aci l i t y  i s  " used .  .  .  as a doct or ' s of f i ce"  on t he " nat ur e of  

ser vi ces pr ovi ded and t he manner  i n whi ch t hese ser vi ces ar e 

del i ver ed t o t he pat i ent . " 5    

¶66 I n cont r ast  t o a " doct or ' s of f i ce, "  a hospi t al  i s  a 

pl ace t hat  of f er s " i npat i ent ,  over ni ght  car e. "   St .  Cl ar e Hosp. ,  

209 Wi s.  2d at  373.     

¶67 The " det er mi nat i on of  whet her  pr oper t y i s used as a 

doct or ' s of f i ce ul t i mat el y t ur ns on t he f act s  of  each case. "   

St .  Cl ar e Hosp. ,  209 Wi s.  2d at  372.   A cour t  shoul d l ook at  t he 

f act s of  each case t o det er mi ne t he si mi l ar i t i es and 

                                                 
3 One common not i on of  a doct or ' s of f i ce mi ght  be a f aci l i t y  

t hat  pr ovi des car e on an out pat i ent  basi s,  wher eas a hospi t al  
pr ovi des i npat i ent ,  over ni ght  car e.   St .  Cl ar e Hospi t al  of  
Monr oe,  I nc.  v.  Ci t y of  Monr oe,  209 Wi s.  2d 364,  373,  563 
N. W. 2d 170 ( Ct .  App.  1997) .   

4 Covenant  Heal t hcar e Syst em,  I nc.  v.  Ci t y of  Wauwat osa,  
2010 WI  App 125,  ¶17,  329 Wi s.  2d 393,  791 N. W. 2d 205.  

5 St .  Cl ar e Hosp. ,  209 Wi s.  2d at  373.  
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di ssi mi l ar i t i es bet ween t he pr oper t y at  i ssue and " a pl ace wher e 

doct or s see pat i ent s,  most l y by appoi nt ment ,  dur i ng schedul ed 

busi ness hour s,  and have t hei r  of f i ces"  and a hospi t al  t hat  

of f er s " i npat i ent ,  over ni ght  car e. "   I n t he pr esent  case,  t he 

f ol l owi ng f i ndi ngs of  f act  of  t he c i r cui t  cour t  suppor t  t he 

concl usi on t hat  t he use of  t he St .  Joseph Out pat i ent  Cl i ni c i s 

mor e si mi l ar  t o pr oper t y used as " a pl ace wher e doct or s see 

pat i ent s,  most l y by appoi nt ment ,  dur i ng schedul ed busi ness 

hour s,  and have t hei r  of f i ces"  t han a hospi t al  t hat  del i ver s 

" i npat i ent ,  over ni ght  car e" :  
 

•  The Out pat i ent  Cl i ni c i s a f r eest andi ng out pat i ent  
medi cal  f aci l i t y ,  f i ve mi l es f r om t he St .  Joseph i npat i ent  
hospi t al  f aci l i t y .  

 
•  The Out pat i ent  Cl i ni c,  l i ke a doct or ' s of f i ce,  
nor mal l y r equi r es appoi nt ment s dur i ng r egul ar  busi ness 
hour s.  

 
•  The Out pat i ent  Cl i ni c,  unl i ke a hospi t al ,  does not  
pr ovi de i npat i ent  car e.  

 
•  The out pat i ent  sur ger y cent er  wi t hi n t he Out pat i ent  
Cl i ni c,  unl i ke a hospi t al ,  does not  t r eat  pat i ent s whose 
est i mat ed r ecover y t i me i s over  f our  hour s.  

 
•  Two of  t he f i ve f l oor s of  t he Out pat i ent  Cl i ni c wer e 
l eased by medi cal  pr of essi onal s f or  t hei r  own pr act i ces,  
pr ovi di ng out pat i ent  ser vi ces.   Covenant  does not  c l ai m 
exempt i on f or  t hese t wo f l oor s.   

 
•  The Ur gent  Car e Cent er  wi t hi n t he Out pat i ent  Cl i ni c,  
occupyi ng l ess t han 10% of  t he space,  i s not  physi cal l y 
adj acent  t o an acut e car e hospi t al ,  and t her ef or e l acks 
i mmedi at e access t o t he f eat ur es of  a f ul l  ser vi ce,  acut e 
car e i npat i ent  hospi t al .  

 
•  The most  common condi t i ons t r eat ed by t he Ur gent  Car e 
Cent er  ar e br oken bones,  i nj ur i es r equi r i ng sut ur es,  
spr ai ns and st r ai ns,  acci dent s and f al l s,  ast hma,  al l er gy 
at t acks,  eye i nj ur i es,  r ashes,  mi nor  bur ns,  col ds,  and f l u.   
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These condi t i ons ar e al l  gener al l y t r eat ed by a doct or  
out si de a hospi t al .  

 
•  The Ur gent  Car e Cent er ,  unl i ke a hospi t al ,  t ypi cal l y 
does not  accept  ambul ances,  but  l i ke a hospi t al  i s  open 24 
hour s a day f or  car e.  

 
•  Pat i ent s i n t he Ur gent  Car e Cent er  wi t h mor e ser i ous 
condi t i ons ar e st abi l i zed and t hen t r ansf er r ed t o an 
emer gency uni t  or  admi t t ed as an i npat i ent  at  a hospi t al .   

 

¶68 I n sum,  t he pr oper t y at  i ssue i s a f r eest andi ng 

out pat i ent  c l i ni c owned by a non- pr of i t  hospi t al  and used as 

doct or s '  of f i ces t o see pat i ent s and pr ovi de out pat i ent  medi cal  

ser vi ces,  most l y by appoi nt ment ,  and most l y dur i ng schedul ed 

busi ness hour s.   I t  i s  i mpor t ant  t o poi nt  out  t hat  t he i nst ant  

case does not  i nvol ve out pat i ent  f aci l i t i es wi t hi n a hospi t al .   

Not hi ng i n t he maj or i t y opi ni on or  di ssent  deci des anyt hi ng 

about  out pat i ent  ser vi ces pr ovi ded wi t hi n hospi t al s.     

¶69 The Out pat i ent  Cl i ni c i s s i mi l ar  i n use and f unct i on 

t o l ar ge mul t i - speci al t y doct or s '  of f i ces t hat  i ncl ude a wal k- i n 

c l i ni c or  day sur ger y cent er .   

¶70 A knowl edgeabl e pat i ent  woul d per cei ve t he Out pat i ent  

Cl i ni c t o be a pr oper t y used as a doct or ' s of f i ce based on t he 

nat ur e of  ser vi ces pr ovi ded and manner  i n whi ch t hese ser vi ces 

ar e del i ver ed at  t he Out pat i ent  Cl i ni c.   Appoi nt ment s ar e 

gener al l y r equi r ed.   Ser vi ces ar e gener al l y of f er ed onl y dur i ng 

r egul ar  busi ness hour s.   The cl i ni cs ar e not  wi t hi n a hospi t al ,  

t her e i s no hospi t al  adj acent  t o t he Out pat i ent  Cl i ni c,  and t he 

f aci l i t y  i s  not  used t o pr ovi de i npat i ent ,  over ni ght  car e.      

¶71 Whi l e not  def i ni t i ve,  t he Out pat i ent  Cl i ni c pr oper t y 

seems t o encompass many of  t he gener i c f eat ur es gener al l y 
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at t r i but ed t o a doct or ' s of f i ce,  i ncl udi ng exami nat i on r ooms and 

pr i vat e space,  al t hough unassi gned,  f or  doct or s t o do paper  wor k 

and r et ur n t el ephone cal l s. 6   

¶72 Al t hough t he Out pat i ent  Cl i ni c may be capabl e of  

hospi t al - l i ke car e,  t he Out pat i ent  Cl i ni c,  i ncl udi ng t he Ur gent  

Car e Cent er ,  i s  act ual l y used t o t r eat  condi t i ons s i mi l ar  t o 

t hose gener al l y t r eat ed i n a doct or ' s of f i ce.   The Ur gent  Car e 

Cent er  i s mar ket ed as a " 24- hour  ' qui ck car e' "  cent er  f or  mi nor  

i nj ur i es and non- l i f e- t hr eat eni ng heal t h pr obl ems.  

¶73 I  am not  per suaded by t he maj or i t y opi ni on because i t  

r el i es heavi l y upon f act s t hat  ar e busi ness choi ces Covenant  has 

made i n oper at i ng t he Out pat i ent  Cl i ni c,  r at her  t han on f act s 

r el at i ng t o " t he nat ur e of  ser vi ces pr ovi ded and manner  i n whi ch 

t hese ser vi ces ar e del i ver ed t o t he pat i ent . "   The maj or i t y 

f ai l s  t o connect  how cer t ai n oper at i onal  f eat ur es,  such as 

ut i l i z i ng t he same bi l l i ng and r ecor d keepi ng syst em as St .  

Joseph' s Hospi t al ,  st af f i ng t he Ur gent  Car e Cent er  wi t h 

emer gency medi ci ne physi c i ans,  r equi r i ng r ef er r al s f r om a 

physi c i an,  pr ovi di ng unassi gned wor k spaces ( cubi c l es r at her  

t han assi gned i ndi v i dual  of f i ces wi t h f our  wal l s)  f or  doct or s t o 

use f or  paper wor k,  pr ovi di ng ser vi ces under  t he St .  Joseph' s  

hospi t al  l i cense,  or  qual i f y i ng i t s ser vi ces f or  hospi t al - based 

r ei mbur sement  t hr ough Medi car e,  af f ect  " t he nat ur e of  ser vi ces 

pr ovi ded and manner  i n whi ch t hese ser vi ces ar e del i ver ed t o t he 

pat i ent . "    

                                                 
6 Ami cus Cur i ae Br i ef  and Appendi x of  t he Wi sconsi n Ass' n of  

Assessi ng Of f i cer s at  7- 10.  
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¶74 I  agr ee wi t h t he cour t  of  appeal s t hat  whet her  t he 

Out pat i ent  Cent er  " qual i f i es as a hospi t al  or  a doct or ' s of f i ce 

under  r ul es and r egul at i ons pr omul gat ed out si de t he [ pr oper t y]  

t ax code i s i r r el evant  t o whet her  t he [ Out pat i ent  Cent er ]  

qual i f i es as a doct or ' s of f i ce f or  pur poses of  pr oper t y t ax 

exempt i on under  Wi s.  St at .  § 70. 11( 4m) ( a) . " 7     

¶75 The maj or i t y opi ni on pr oduces at  l east  t wo unf avor abl e 

consequences.   Fi r st ,  t he maj or i t y opi ni on,  by ext endi ng t he 

pr oper t y t ax exempt i on t o out pat i ent  f aci l i t i es owned and 

oper at ed by not - f or - pr of i t  hospi t al s,  pl aces at  a di st i nct  

compet i t i ve di sadvant age doct or s '  of f i ces oper at ed by f or - pr of i t  

ent i t i es t hat  pr ovi de t he same ser vi ces i n t he same manner . 8  

Second,  " t he mor e except i ons al l owed,  t he mor e i nequi t abl e 

becomes t he appor t i onment  of  t he t ax bur den.   The cont i nuous 

r emoval  of  r eal  pr oper t y f r om t axat i on t hus i mposes a par t i cul ar  

har dshi p upon l ocal  gover nment  and t he ci t i zen t axpayer . " 9   

¶76 I  r ecogni ze t hat  t he r esul t  t he cour t  of  appeal s and I  

r each may al so have unf avor abl e consequences.   The ami cus br i ef s 

of  t he Wi sconsi n Hospi t al  Associ at i on and t he Rur al  Wi sconsi n 

Heal t h Cooper at i ve asser t  t hat  t he deci s i on t o t ax wi l l  have a 

di spr opor t i onat e i mpact  on smal l er  r ur al  hospi t al s t hat  t end t o 

                                                 
7 Covenant  Heal t hcar e Syst em,  I nc.  v.  Ci t y of  Wauwat osa,  

2010 WI  App 125,  ¶20,  329 Wi s.  2d 393,  791 N. W. 2d 205.  

8 St .  Cl ar e Hosp. ,  209 Wi s.  2d at  375- 76.  

9 Uni v.  of  Wi s.  Med.  Found. ,  I nc.  v.  Ci t y of  Madi son,  2003 
WI  App 204,  ¶11,  267 Wi s.  2d 504,  671 N. W. 2d 292 ( quot i ng I nt ' l  
Found.  of  Emp.  Benef i t s Pl ans,  I nc.  v.  Ci t y of  Br ookf i el d,  95 
Wi s.  2d 444,  454,  290 N. W. 2d 720 ( Ct .  App.  1980) ,  af f ' d,  100 
Wi s.  2d 66,  301 N. W. 2d 175 ( 1981) ) .  
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be mor e dependent  on out pat i ent  r evenue t han ar e ur ban 

hospi t al s.   They al so ar gue t hat  wi t hout  a st andar d t est  of  set  

f act or s bot h hospi t al s and t axi ng aut hor i t i es ar e l ef t  t o guess 

whet her  any par t i cul ar  f aci l i t y  i s  subj ect  t o pr oper t y t ax.  

¶77 The cour t  of  appeal s had t he cor r ect  r esponse i n St .  

Cl ar e Hospi t al ,  209 Wi s.  2d at  376:  " The quest i on whet her  t o 

ext end t he § 70. 11( 4m) ( a) ,  St at s. ,  exempt i on t o out pat i ent  

c l i ni cs owned and oper at ed by nonpr of i t  hospi t al s i s a publ i c 

pol i cy quest i on f or  t he l egi s l at ur e,  not  us,  t o deci de.   We ar e 

not  t o ext end pr oper t y t ax exempt i ons by i mpl i cat i on. "    

¶78 I n l i ght  of  t he changi ng ways medi cal  ser vi ces ar e 

del i ver ed,  i t  may be t i me f or  t he l egi s l at ur e t o r e- exami ne Wi s.  

St at .  § 70. 11( 4m) ( a) .   Unt i l  t he l egi s l at ur e act s on t hi s 

quest i on of  publ i c pol i cy,  t he pr esumpt i on i s t hat  t he pr oper t y 

at  i ssue i s subj ect  t o t axat i on,  t hat  t ax exempt i ons shoul d be 

st r i ct l y const r ued,  and t hat  t he bur den of  per suasi on i s on t he 

par t y seeki ng t he pr oper t y t ax exempt i on.    

¶79 Because I  concl ude t hat  Covenant  has not  met  i t s 

bur den of  pr ovi ng t hat  t hi s pr oper t y i s not  " used as a doct or ' s 

of f i ce, "  I  agr ee wi t h t he deci s i on of  t he cour t  of  appeal s t hat  

t he pr oper t y at  i ssue i s subj ect  t o t axat i on.      

¶80 For  t he r easons set  f or t h,  I  di ssent .  
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