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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew an unpubl i shed,  

per  cur i am deci s i on of  t he cour t  of  appeal s, 1 r ever si ng a 

decl ar at or y j udgment  of  t he Dane Count y Ci r cui t  Cour t ,  Pat r i ck  

J.  Fi edl er ,  Judge.    

                                                 
1 Gi st er  v.  Am.  Fami l y Mut .  I ns.  Co. ,  No.  2009AP2795,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  11,  2010) .  
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¶2 We ar e asked t o deci de whet her  a char i t abl e hospi t al  

may pur sue payment  f or  medi cal  car e pr ovi ded t o a Medi cai d-

el i gi bl e pat i ent  by f i l i ng a l i en agai nst  a set t l ement  bet ween 

t he pat i ent  and an i nsur ance company cover i ng t he l i abi l i t y  of  a 

t or t f easor  r esponsi bl e f or  t he pat i ent ' s i nj ur i es.   To answer  

t he quest i on,  we must  har moni ze t he compl ex st at e and f eder al  

l egal  f r amewor k sur r oundi ng Medi cai d wi t h Wi sconsi n St at ut es 

sect i on 779. 80 ( " hospi t al  l i en s t at ut e" ) .   We concl ude t hat  t he 

soundest  har moni zat i on of  t he t wo per mi t s t he l i ens at  i ssue 

her e,  and we t her ef or e r ever se t he cour t  of  appeal s.  

I .  BACKGROUND 

¶3 The r el evant  f act s ar e undi sput ed.   Jef f r ey Mohr  

negl i gent l y r an a st op si gn and cr ashed i nt o a car  cont ai ni ng 

Jaymi e Gi st er  and her  sons Et han Gi st er  and Jar ed El l i s  

( " Gi st er s" ) .   Anot her  son of  Jaymi e Gi st er ,  Skyl ar  Gi st er , 2 was 

al so i nj ur ed i n t he acci dent ,  as wer e sever al  unr el at ed 

i ndi v i dual s,  none of  whose cl ai ms r el at e t o t hi s case.   The 

vehi c l e Mohr  was dr i v i ng bel onged t o Jonat han and Mabel  Har ms,  

who had i t  i nsur ed wi t h Amer i can Fami l y Mut ual  I nsur ance Company 

( " Amer i can Fami l y" ) .   The Amer i can Fami l y pol i cy pr ovi ded 

cover age of  up t o $250, 000 f or  each i nj ur ed i ndi v i dual ,  wi t h a 

t ot al  cap of  $500, 000 f or  each acci dent .   The Gi st er s suf f er ed 

i nj ur i es of  var yi ng sever i t y,  and al l  f our  wer e t r eat ed at  St .  

                                                 
2 We do not  i ncl ude Skyl ar  Gi st er ——who r ecei ved medi cal  car e 

f r om St .  Joseph' s val ued at  $355, 770. 36——i n t he " Gi st er s"  
r ef er r ed t o her ei n because t he chal l enged l i ens whi ch f or m t he 
basi s of  t hi s act i on di d not  name hi m.  
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Joseph' s Hospi t al  ( " St .  Joseph' s" ) .   As l at er  cal cul at ed by St .  

Joseph' s, 3 t he Gi st er s r ecei ved medi cal  car e val ued i n t he 

aggr egat e of  $182, 799. 61,  br oken down as f ol l ows:  Et han Gi st er  

$9, 612. 66,  Jar ed El l i s  $17, 552. 56,  Jaymi e Gi st er  $155, 634. 39.      

¶4 The Gi st er s wer e al l  el i gi bl e f or  Medi cai d at  t he t i me 

of  t he acci dent ,  and St .  Joseph' s bi l l ed Medi cai d f or  t he cost  

of  Skyl ar  Gi st er ' s medi cal  car e. 4  I t  di d not  bi l l  Medi cai d,  

however ,  f or  t he ot her  t hr ee Gi st er s,  i nst ead f i l i ng t hr ee l i ens 

( " St .  Joseph' s l i ens" )  pur suant  t o t he hospi t al  l i en st at ut e5 

                                                 
3 The Gi st er s do not  cont est  t he char ges as unr easonabl e.  

4 The Gi st er s r epeat edl y emphasi zed i n t hei r  br i ef s and at  
or al  ar gument  t he f act  t hat  St .  Joseph' s submi t t ed a bi l l  t o 
Medi cai d f or  Skyl ar  Gi st er ' s medi cal  expenses,  unl i ke t he ot her  
Gi st er s.   St  Joseph' s deci s i on i n t hat  r egar d was not  at t acked 
at  t he c i r cui t  cour t ,  nor  was i t  chal l enged at  t he cour t  of  
appeal s.   We t her ef or e decl i ne t o addr ess t he i ssue.   See I n r e 
Commi t ment  of  Mar k,  2006 WI  78,  ¶34 n. 13,  292 Wi s.  2d 1,  718 
N. W. 2d 90 ( r ei t er at i ng t hat  t hi s cour t  or di nar i l y  r ef uses t o 
consi der  i ssues not  r ai sed bel ow) .    

5 The hospi t al  l i en st at ut e r eads,  i n per t i nent  par t :  

( 1)  Ever y cor por at i on,  associ at i on or  ot her  
or gani zat i on oper at i ng as a char i t abl e 
i nst i t ut i on and mai nt ai ni ng a hospi t al  i n t hi s 
st at e shal l  have a l i en f or  ser v i ces r ender ed,  by 
way of  t r eat ment ,  car e or  mai nt enance,  t o any 
per son who has sust ai ned per sonal  i nj ur i es as a 
r esul t  of  t he negl i gence,  wr ongf ul  act  or  any 
t or t  of  any ot her  per son.  

( 2)  Such l i en shal l  at t ach t o any and al l  r i ght s of  
act i on,  sui t s,  c l ai ms,  demands and upon any 
j udgment ,  awar d or  det er mi nat i on and upon t he 
pr oceeds of  any set t l ement  whi ch such i nj ur ed 
per son,  or  l egal  r epr esent at i ve mi ght  have 
agai nst  any such ot her  per son f or  damages on 
account  of  such i nj ur i es,  f or  t he amount  of  t he 
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agai nst  t he pr oceeds of  any f ut ur e set t l ement  r eached bet ween 

each of  t he Gi s t er s and Amer i can Fami l y i n t he amount  of  t he 

cal cul at ed medi cal  char ges.  

I I .  PROCEDURAL HI STORY 

¶5 Af t er  St .  Joseph' s l i ens wer e f i l ed,  bot h par t i es 

submi t t ed mot i ons f or  decl ar at or y j udgment  i n c i r cui t  cour t ,  St .  

Joseph' s seeki ng an or der  decl ar i ng t he l i ens val i d,  and t he 

Gi st er s seeki ng one decl ar i ng t hem unenf or ceabl e.   The ci r cui t  

cour t  concl uded t hat  t he l i ens wer e val i d and enf or ceabl e,  and 

t her ef or e gr ant ed St .  Joseph' s mot i on and deni ed t he Gi st er s ' .   

I n an or al  opi ni on,  t he c i r cui t  cour t  r easoned t hat  St .  Joseph' s 

was aut hor i zed by Wi sconsi n Admi ni st r at i ve Code sect i on DHS 

                                                                                                                                                             
r easonabl e and necessar y char ges of  such 
hospi t al .  

Wi sconsi n St at ut es sect i on 779. 80 ( 2005- 06) .   The 
f i r st  t wo l i ens ( nami ng Et han Gi st er  and Jar ed El l i s)  
wer e f i l ed i n November  2006.   The f i nal  l i en ( nami ng 
Jaymi e Gi st er )  was f i l ed i n Januar y 2007.   We ci t e t o 
t he st at ut es and r egul at i ons i n ef f ect  when t he f i r st  
t wo l i ens wer e f i l ed.   No r el evant  l anguage i n any of  
t he st at ut es or  r egul at i ons changed dur i ng t he mont hs 
t hat  el apsed bet ween t he f i l i ng of  t he f i r st  t wo l i ens 
and t he f i l i ng of  t he t hi r d and f i nal  one.   Al l  
subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.    
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106. 03( 8) 6 t o ei t her  f i l e t he l i ens or  bi l l  Medi cai d.   The cour t  

r ej ect ed t he Gi st er s '  ar gument  t hat  Wi s.  St at .  § 49. 49( 3m) ( a)  

( pr ohi bi t i ng hospi t al s f r om " knowi ngl y i mpos[ i ng]  di r ect  char ges 

upon a [ pat i ent ]  i n l i eu of  obt ai ni ng payment "  f r om Medi cai d)  

bar r ed t he l i ens,  hol di ng t hat  St .  Joseph' s l i ens di d not  

const i t ut e " di r ect  char ges"  upon t he Gi st er s.   The ci r cui t  cour t  

l i kewi se r ej ect ed t he Gi st er s '  cont ent i on t hat  St .  Joseph' s 

l i ens wer e i nval i d under  Dor r  v.  Sacr ed Hear t  Hosp. ,  228 

Wi s.  2d 425,  597 N. W. 2d 462 ( Ct .  App.  1999) ,  di s t i ngui shi ng t hat  

deci s i on because Dor r  i nvol ved pat i ent s pr ot ect ed by cont r act ual  

and st at ut or y i mmuni t y as a r esul t  of  t hei r  Heal t h Mai nt enance 

Or gani zat i on ( " HMO" ) .   The Gi st er s appeal ed.    

¶6 I n an unpubl i shed,  per  cur i am opi ni on,  t he cour t  of  

appeal s r ever sed and r emanded.   Gi st er  v.  Am.  Fami l y Mut .  I ns.  

Co. ,  No.  2009AP2795,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  

                                                 
6 Wi sconsi n Admi ni st r at i ve Code sect i on DHS 106. 03( 8)  

pr ovi des,  i n per t i nent  par t ,  t hat  " [ i ] f  a [ hospi t al ]  t r eat s a 
[ pat i ent ]  f or  i nj ur i es or  i l l ness sust ai ned i n an event  f or  
whi ch l i abi l i t y  may be cont est ed .  .  .  t he [ hospi t al ]  may el ect  
t o bi l l  [ Medi cai d]  f or  ser vi ces pr ovi ded wi t hout  r egar d t o t he 
possi bl e l i abi l i t y  of  anot her  par t y .  .  .  .   The [ hospi t al ]  may 
al t er nat i vel y el ect  t o seek payment  by j oi ni ng i n t he 
[ pat i ent ' s]  per sonal  i nj ur y c l ai m  .  .  .  ,  but  i n no event  may 
t he [ hospi t al ]  seek payment  f r om bot h [ Medi cai d]  and a per sonal  
i nj ur y  .  .  .  c l ai m.   Once a [ hospi t al ]  accept s  t he [ Medi cai d]  
payment  f or  ser v i ces pr ovi ded t o t he [ pat i ent ] ,  t he [ hospi t al ]  
shal l  not  seek or  accept  payment  f r om t he [ pat i ent ' s]  per sonal  
i nj ur y .  .  .  c l ai m. "   Many of  t he st at ut es,  r egul at i ons,  and 
j udi c i al  opi ni ons t hat  we di scuss r ef er  gener al l y t o " heal t h 
car e pr ovi der s. "   We par aphr ase " pr ovi der s"  as " hospi t al s"  i n 
t he i nt er est  of  c l ar i t y,  consi st ency,  and speci f i c i t y t o t he 
f act s at  hand.   For  t he same r easons,  we r ef er  t o " pat i ent s"  
wher e ot her  aut hor i t i es char act er i ze i ndi v i dual s who r ecei ve 
heal t hcar e ser vi ces wi t h t he t er m " r eci pi ent s. "     
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11,  2010) .    Appl y i ng Dor r ,  t he cour t  of  appeal s concl uded t hat  

a l i en upon a set t l ement  bet ween a t or t f easor  and a pat i ent  i s ,  

i n ef f ect ,  a l i en agai nst  t he pat i ent ,  and t her ef or e r equi r es a 

debt  owed by t he pat i ent  t o t he hospi t al .   I d. ,  ¶13.   I n l i ght  

of  t hat  r easoni ng,  t he cour t  of  appeal s det er mi ned t hat  Medi cai d 

bor e t he debt  t o St .  Joseph' s,  not  t he Gi st er s,  and si nce a l i en 

agai nst  t he set t l ement  was a l i en agai nst  t he Gi st er s i t  was 

t her ef or e i mper mi ssi bl e.  I d. ,  ¶¶14- 15.   The cour t  of  appeal s 

r ej ect ed St .  Joseph' s ar gument  t hat  Wi s.  Admi n.  Code § DHS 

106. 03( 8) ( al l owi ng hospi t al s t o ei t her  bi l l  Medi cai d or  j oi n 

per sonal  i nj ur y  l awsui t s when l i abi l i t y  " may be"  cont est ed)  

pr ovi ded aut hor i t y f or  t he l i ens.   I d. ,  ¶¶18- 20.   Accor di ng t o 

t he cour t ,  § 106. 03( 8)  sai d not hi ng about  seeki ng payment  f r om 

t hi r d- par t y l i abi l i t y  set t l ement s,  nor  di d i t  demonst r at e t hat  

t he Gi st er s owed a debt  t o t he hospi t al ,  and t he cour t  concl uded 

t hat  t he pr ovi s i on had no bear i ng on t he val i di t y of  St .  

Joseph' s l i ens.   I d.   Consequent l y,  t he cour t  of  appeal s 

r ever sed and r emanded t he cause t o t he c i r cui t  cour t  wi t h 

di r ect i ons t o i ssue an or der  hol di ng St .  Joseph' s l i ens i nval i d.   

I d. ,  ¶22.  

¶7 We gr ant ed St .  Joseph' s pet i t i on f or  r evi ew and now 

r ever se.  

I I I .  STANDARD OF REVI EW 

¶8 When a c i r cui t  cour t ' s  r ul i ng on mot i ons f or  

decl ar at or y j udgment  depends on quest i ons of  l aw,  we r evi ew t he 

r ul i ng de novo.   J. G.  v.  Wangar d,  2008 WI  99,  ¶18,  313 

Wi s.  2d 329,  753 N. W. 2d 475.   Ther e wer e no di sput ed i ssues of  



No.  2009AP2795   

 

7 
 

f act  at  t he c i r cui t  cour t ,  and t he ci r cui t  cour t ' s  deci s i on 

r est ed on i t s i nt er pr et at i on of  st at ut es,  r egul at i ons,  and case 

l aw.   These ar e al l  l egal  quest i ons and we t her ef or e r evi ew t he 

r ul i ng de novo,  whi l e benef i t i ng f r om our  own pr i or  anal yses and 

t hose of  t he l ower  cour t s.   St at e v.  Henl ey,  2010 WI  97,  ¶29,  

328 Wi s.  2d 544,  787 N. W. 2d 350,  cer t .  deni ed,  565 U. S.  __,  132 

S.  Ct .  784 ( 2011) .    

I V.  STATUTORY I NTERPRETATI ON 

¶9 We ar e cal l ed upon t o i nt er pr et  and har moni ze a 

var i et y of  st at ut es and r egul at i ons.   When conduct i ng such 

i nt er pr et at i ons,  we begi n wi t h cer t ai n backgr ound pr i nci pl es i n 

mi nd.   We must  gi ve l anguage " i t s common,  or di nar y,  and accept ed 

meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  

phr ases ar e gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  

meani ng. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Our  anal ysi s 

i s al so gui ded by t he cont ext  and st r uct ur e of  t he st at ut e under  

consi der at i on.   I d. ,  ¶46.   Exami ni ng st at ut es i n l i ght  of  t hei r  

cont ext ,  we st r i ve t o avoi d " absur d or  unr easonabl e r esul t s. "   

I d.   At  al l  t i mes,  we endeavor  t o ascer t ai n meani ng,  not  t o 

" sear ch f or  ambi gui t y. "   I d. ,  ¶47.   Wher e,  as her e,  t he st at ut es 

ar e unambi guous,  we need not  consul t  ext r i nsi c sour ces,  such as 

l egi s l at i ve hi st or y.   I d. ,  ¶50.   I nst ead,  we l ook onl y t o t he 

pl ai n l anguage,  pur pose,  cont ext ,  and st r uct ur e of  t he st at ut es.   

I d. ,  ¶51.  

V.  DI SCUSSI ON 
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¶10 Ther e i s no cont ent i on her e t hat  St .  Joseph' s l i ens 

wer e i mpr oper l y f i l ed under  t he hospi t al  l i en st at ut e. 7  

Ther ef or e,  t he onl y quest i on i s whet her  t hey wer e bar r ed by some 

ot her  aut hor i t y.  

¶11 The Gi st er s pr opose t wo such aut hor i t i es.   Fi r st ,  t hey 

ar gue t hat  Wi s.  St at .  § 49. 49( 3m) ( a)  bar s St .  Joseph' s l i ens 

because t hey const i t ut e " di r ect  char ges"  i mposed by a hospi t al  

on Medi cai d- el i gi bl e pat i ent s.   Second,  t hey submi t  t hat  Dor r  

f or bi ds St .  Joseph' s l i ens,  chi ef l y because,  under  Dor r ,  t he 

Gi st er s '  el i gi bi l i t y  f or  Medi cai d means t hat  t he f ami l y di d not  

owe St .  Joseph' s  a debt  and a l i en agai nst  t he set t l ement  wi t h 

Amer i can Fami l y ( i n ef f ect ,  accor di ng t o t he Gi st er s,  a l i en 

agai nst  t hem)  i s t her ef or e i mper mi ssi bl e.   We t r eat  each 

cont ent i on i n t ur n and f i nd nei t her  per suasi ve.   I n par t i cul ar ,  

we hol d t hat  St .  Joseph’ s l i ens wer e f ul l y consi st ent  wi t h 

f eder al  l aw and t hus,  t o t he ext ent  Wi s.  St at .  § 49. 49( 3m) ( a)  

i ncor por at es f eder al  l aw,  t he st at ut e does not  bar  t he l i ens and 

Wi sconsi n Medi cai d i s i n compl i ance wi t h t he f eder al  

                                                 
7 The di ssent  i nsuf f i c i ent l y addr esses t hi s poi nt .   I nst ead,  

i t  pr esent s a s l i pper y- sl ope ar gument ,  aski ng " what  ot her  
pr oper t y bel ongi ng t o a Medi cai d r eci pi ent  coul d t he hospi t al  
seek?"   Di ssent ,  ¶74.   Thi s appr oach negl ect s t he f act  t hat  t he 
sol e aut hor i t y f or  t he l i ens i n quest i on i s t he hospi t al  l i en 
st at ut e,  whi ch car ef ul l y c i r cumscr i bes t he ki nds of  pr oper t y a 
hospi t al  can seek i n such ci r cumst ances.   See Wi s.  St at .  
§ 779. 80( 2)  ( maki ng cl ear  t hat  hospi t al  l i ens at t ach onl y " t o 
any and al l  r i ght s of  act i ons,  sui t s,  c l ai ms,  demands and upon 
any j udgment ,  awar d or  det er mi nat i on and upon t he pr oceeds of  
any set t l ement  whi ch such i nj ur ed per son,  or  l egal  
r epr esent at i ve mi ght  have agai nst  any such per son f or  damages on 
account  of  such i nj ur i es .  .  .  . " ) .     
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r equi r ement s.   We f ur t her  hol d t hat  t o t he ext ent  § 49. 49( 3m) ( a)  

i mposes an addi t i onal  r equi r ement  t o f eder al  l aw,  t he st at ut e 

l i kewi se does not  bar  St .  Joseph' s l i ens.   Fi nal l y,  we hol d t hat  

Dor r  does not  cont r ol  because i t  deal t  wi t h di f f er ent  f act ual  

and l egal  c i r cumst ances.   Accor di ngl y,  we concl ude t hat  St .  

Joseph' s l i ens wer e per mi ssi bl e.   

A.  Wi sconsi n St at .  § 49. 49( 3m) ( a)  Does Not  Bar  St .  Joseph' s 

Li ens 

¶12 The Gi st er s submi t  t hat  St .  Joseph' s l i ens const i t ut ed 

" di r ect  char ges"  by a hospi t al  l evi ed upon a Medi cai d- el i gi bl e 

pat i ent ,  and ar e t her ef or e i nval i d under  Wi s.  St at .  

§ 49. 49( 3m) ( a) .   We concl ude,  t o t he cont r ar y,  t hat  St .  Joseph' s 

l i ens wer e consi st ent  wi t h f eder al  l aw and wi t h t he pl ai n 

l anguage of  § 49. 49( 3m) ( a) .   I n suppor t  of  our  concl usi on,  we 

al so show how our  i nt er pr et at i on of  § 49. 49( 3m) ( a)  best  

har moni zes t he pr ovi s i on wi t h r el at ed r egul at i ons.   As a r esul t ,  

we hol d t hat  § 49. 49( 3m) ( a)  di d not  bar  St .  Joseph' s l i ens.  

1.  The Fr amewor k of  Medi cai d and Thi r d Par t y Li abi l i t y  

¶13 Al t hough t her e i s no f eder al  cause of  act i on asser t ed 

i n t he case at  bar ,  f eder al  l aw pr ovi des t he appr opr i at e 

f r amewor k t o anal yze t he case because i t  def i nes many of  

Wi sconsi n Medi cai d' s f eat ur es and obl i gat i ons.   Wi t h t hat  i n 

mi nd,  we begi n wi t h an over vi ew of  Medi cai d and of  i t s  

pr ovi s i ons f or  t he col l ect i on of  medi cal  expenses wher e t her e i s 

pot ent i al  t hi r d par t y l i abi l i t y ,  as t hat  over vi ew set s t he st age 

f or  our  consi der at i on of  t he l i ens at  i ssue her e.  
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¶14 The f eder al  and st at e gover nment s j oi nt l y f und and 

manage Medi cai d,  Har r i s v.  McRae,  448 U. S.  297,  301 ( 1980) ,  a 

pr ogr am cr eat ed t o pr ovi de heal t h car e t o t he i ndi gent .   42 

U. S. C.  § 1396.   Medi cai d i s an exer ci se i n so- cal l ed 

" cooper at i ve f eder al i sm, "  wher eby st at es vol unt ar i l y  opt  i nt o 

t he f eder al  scheme and t her eby bi nd t hemsel ves t o abi de by t he 

r ul es and r egul at i ons i mposed by t he f eder al  gover nment  i n 

r et ur n f or  f eder al  f undi ng.   Har r i s,  448 U. S.  at  308.   The St at e 

of  Wi sconsi n has j oi ned t he f eder al  Medi cai d syst em,  and has 

consequent l y commi t t ed i t sel f  t o f ol l owi ng t he f eder al  l aw 

gover ni ng t hat  syst em.   El l swor t h v.  Schel br ock,  2000 WI  63,  

¶10,  235 Wi s.  2d 678,  611 N. W. 2d 764.   Absent  a showi ng t o t he 

cont r ar y,  we pr esume t hat  Wi sconsi n f ol l ows t he f eder al  r ul es i t  

has pl edged t o uphol d.   See Rat hi e v.  Ne.  Wi sconsi n Techni cal  

I nst . ,  142 Wi s.  2d 685,  694,  419 N. W. 2d 296 ( Ct .  App.  1987)  

( " decl i n[ i ng]  t o r ender  [ a]  f eder al  [ a] ct  super f l uous or  put  [ a 

st at e]  i nst i t ut i on i n t he pr ecar i ous posi t i on of  choosi ng 

bet ween vi ol at i ng [ st at e l aw] .  .  .  or  l osi ng pr esumabl y 

essent i al  f eder al  f undi ng. " ) .  

¶15 The f eder al  gover nment  r equi r es st at es par t i c i pat i ng 

i n Medi cai d t o i nst i t ut e " t hi r d par t y l i abi l i t y  .  .  .  pr ogr ams"  

desi gned t o " ensur e t hat  Feder al  and St at e f unds ar e not  

mi sspent  f or  cover ed ser vi ces t o el i gi bl e Medi cai d r eci pi ent s 

when t hi r d par t i es exi st  t hat  ar e l egal l y l i abl e t o pay f or  

t hose ser vi ces. "   Medi cai d Pr ogr ams;  St at e Pl an Requi r ement s and 

Ot her  Pr ovi s i ons Rel at i ng t o St at e Thi r d Par t y Li abi l i t y  

Pr ogr ams,  55 Fed.  Reg.  1423,  1423- 24 ( 1990) .   Such pr ogr ams must  
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set  f or t h met hods f or  di scover i ng when t hi r d par t i es ar e l egal l y 

obl i gat ed t o pay f or  medi cal  expenses cover ed by t he pl an.   42 

U. S. C.  § 1396a( 25) ( A) .   They must  al so est abl i sh a syst em f or  

pur sui ng t hi r d par t y f unds wher e t hey ar e avai l abl e.   42 U. S. C.  

§ 1396a( 25) ( B) .    

2.  Feder al  Law does not  Bar  St .  Joseph' s Li ens 

¶16 Of  t he f eder al  r egul at i ons concer ni ng t hi r d par t y 

l i abi l i t y ,  t he most  i mpor t ant  t o t hi s l i t i gat i on i s 42 U. S. C.  

§ 1396a( 25) ( C) .   That  pr ovi s i on r equi r es st at e Medi cai d pl ans t o 

ensur e  

t hat  i n t he case of  an i ndi v i dual  who i s ent i t l ed t o 
medi cal  assi st ance under  t he St at e pl an wi t h r espect  
t o a ser vi ce f or  whi ch a t hi r d par t y i s l i abl e f or  
payment ,  t he per son f ur ni shi ng t he ser vi ce may not  
seek t o col l ect  f r om t he i ndi v i dual  ( or  any 
f i nanci al l y r esponsi bl e r el at i ve or  r epr esent at i ve of  
t hat  i ndi v i dual )  payment  of  an amount  f or  t hat  ser vi ce 
( i )  i f  t he t ot al  of  t he amount  of  t he l i abi l i t i es of  
t hi r d par t i es f or  t hat  ser vi ce i s at  l east  equal  t o 
t he amount  payabl e f or  t hat  ser vi ce under  t he 
pl an .  .  .  .  

§ 1396a( 25) ( C) .   I n ot her  wor ds,  hospi t al s " may not  seek t o 

col l ect  [ money]  f r om [ Medi cai d- el i gi bl e]  i ndi v i dual s wher e t hi r d 

par t i es ar e obl i ged t o pay an amount  at  l east  equal  t o t he 
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amount  t hat  woul d be pai d by Medi cai d f or  t he ser vi ce. " 8  Wesl ey 

Heal t h Car e Ct r . ,  I nc.  v.  DeBuono,  244 F. 3d 280,  281 ( 2d Ci r .  

2001) .  

¶17 Accor di ngl y,  a t hr eshol d quest i on i s whet her  l i ens 

such as St .  Joseph' s ( t hat  i s ,  at t achi ng t o set t l ement s bet ween 

t or t f easor s '  i nsur er s and Medi cai d- el i gi bl e pat i ent s)  const i t ut e 

ef f or t s " t o col l ect  f r om"  t he pat i ent .   I f  t hey do not ,  t hen 42 

U. S. C.  § 1396a( 25) ( C) ' s l i mi t at i ons on such ef f or t s,  and t he 

par al l el  Wi sconsi n pr ovi s i on enact ed t o ensur e Wi sconsi n' s 

compl i ance wi t h t he f eder al  mandat e,  di scussed bel ow,  do not  

come i nt o pl ay and our  anal ysi s can end t her e.   I f  St .  Joseph’ s 

l i ens do const i t ut e ef f or t s t o " col l ect  f r om"  t he Gi st er s,  t hen 

we must  exami ne t he cont ent  of  § 1396a( 25) ( C)  mor e cl osel y t o 

det er mi ne whet her  i t  bar s t he l i ens.    

¶18 Bot h case l aw and l ogi c i ndi cat e t hat  St .  Joseph' s 

l i ens must  be consi der ed an ef f or t  " t o col l ect  f r om"  t he 

                                                 
8 Heal t h car e pr ovi der s ar e per mi t t ed by f eder al  l aw t o 

" char ge Medi cai d benef i c i ar i es cer t ai n nomi nal  cost - shar i ng 
amount s"  so as " t o pr event  benef i c i ar y over - ut i l i zat i on of  
heal t h car e ser vi ces cover ed under  Medi cai d by i mposi ng a 
nomi nal  payment  obl i gat i on on benef i c i ar i es. "   Ol szewski  v.  
Scr i pps Heal t h,  69 P. 3d 927,  941 ( Cal .  2003)  ( i nt er nal  quot at i on 
mar ks,  c i t at i ons,  and br acket s r emoved) .   Si mi l ar l y,  Wi sconsi n 
Medi cai d al l ows f or  t he bi l l i ng of  Medi cai d- el i gi bl e pat i ent s 
under  cer t ai n c i r cumst ances.   See Wi s.  Admi n.  Code DHS 
§ 106. 03( 7) ( d)  ( " [ I ] f  .  .  .  anot her  heal t h car e pl an makes 
payment  t o t he r eci pi ent  or  anot her  per son on behal f  of  t he 
r eci pi ent ,  t he pr ovi der  may bi l l  t he payee f or  t he amount  of  t he 
benef i t  payment  and may t ake any l egal  act i on t o col l ect  t he 
amount  of  t he benef i t  payment  f r om t he payee .  .  .  . " ) .  
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pat i ent s. 9  Fi r st ,  f eder al  appel l at e deci s i ons i n t hi s ar ea of  

l aw have ei t her  assumed,  Mi l l er  v.  Gor ski  Wl adys l aw Est at e,  547 

F. 3d 273,  282 ( 5t h Ci r .  2008) ,  or  out r i ght  hel d t hat  a l i en 

di r ect ed at  a f ut ur e set t l ement  bet ween a t or t f easor  and a 

Medi cai d- el i gi bl e pat i ent  r epr esent s an at t empt ed r ecover y 

agai nst  t he pat i ent ,  not  agai nst  t he t or t f easor  ( or  hi s 

i nsur er ) .   Spect r um Heal t h Cont i nui ng Car e Gr p.  v.  Anna Mar i e 

Bowl i ng I r r evocabl e Tr ust ,  410 F. 3d 304,  318 ( 6t h Ci r .  2005)  

( " [ B] y seeki ng t o enf or ce i t s l i en,  Spect r um i s at t empt i ng t o 

r ecover  i t s cust omar y f ee f r om t he Medi cai d pat i ent  

her sel f  .  .  .  . " )  ( emphasi s added) .   As t he Si xt h Ci r cui t  

per suasi vel y r easoned i n Spect r um,  t he l i en at t aches onl y once 

t he set t l ement  i s appr oved;  and once t he set t l ement  i s appr oved,  

t he money bel ongs t o t he pat i ent ,  not  t he t or t f easor  ( or ,  her e,  

hi s i nsur er ) .   I d. ;  see al so Ol szewski  v.  Scr i pps Heal t h,  69 

P. 3d 927,  943 ( Cal .  2003)  ( " Recover y on a [ heal t hcar e]  pr ovi der  

l i en [ agai nst  a set t l ement  bet ween a Medi cai d- el i gi bl e pat i ent  

and a t or t f easor ]  t her ef or e comes f r om t he [ Medi cai d]  

benef i c i ar y——and not  f r om t he t hi r d par t y t or t f easor ——f or  

pur poses of  f eder al  l aw. " ) .   I n addi t i on,  of  cour se,  t he onl y 

r eason t he hospi t al  has a l i en i n t he f i r st  pl ace i s because i t  

pr ovi ded medi cal  ser vi ces t o t he pat i ent  ( not  some ot her  ent i t y)  

and because t he pat i ent  ( not  some ot her  ent i t y)  t her ef or e owes 

                                                 
9 I t  shoul d be obser ved t hat  t he l i ens r epr esent  an ef f or t  

t o " col l ect  f r om"  t he Gi st er s onl y i n t he sense t hat  t hey do not  
t ar get  any ot her  ent i t y ( such as a t or t f easor  or  hi s i nsur er ) ,  
not  i n t he sense t hat  t hey go di r ect l y t o t he pat i ent s 
t hemsel ves,  r at her  t han t o a set t l ement .   See not e 15 i nf r a.    
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i t  a debt .   See ¶52 i nf r a.   I t  t her ef or e makes no sense t o 

r egar d t he l i en as " col l ect i ng"  f r om anyone ot her  t han t he 

pat i ent ,  and t he f eder al  r ul e i s consequent l y i mpl i cat ed.  

¶19 Havi ng answer ed i n t he af f i r mat i ve t he t hr eshol d 

quest i on of  whet her  St .  Joseph' s l i ens wer e an ef f or t  " t o 

col l ect  f r om"  t he Gi st er s,  and t hus subj ect  t o t he f eder al  r ul e,  

we ar e now r equi r ed t o det er mi ne whet her  or  not  t he r ul e bar s 

t he l i ens.   To r each t hat  det er mi nat i on,  i t  i s  i nst r uct i ve t o 

consi der  f eder al  cases deal i ng wi t h s i mi l ar  i ssues.  

¶20 Sever al  f eder al  cour t s of  appeal s have i ssued 

publ i shed deci s i ons concer ni ng l i ens s i mi l ar  t o St .  Joseph' s.   

Mi l l er ,  547 F. 3d 273;  Spect r um,  410 F. 3d 304;  Evanst on Hosp.  v.  

Hauck,  1 F. 3d 540,  543- 44 ( 7t h Ci r .  1993) .   I n each of  t hose 

cases,  t he cour t s uphel d t he val i di t y of  t he l i ens i n quest i on.   

Mi l l er  i s  t he most  f act ual l y s i mi l ar  case,  and t her ef or e of f er s 

t he most  hel pf ul  gui dance her e.  

¶21 I n Mi l l er ,  Jose Al f ar o ( " Al f ar o" ) ,  an i ndi v i dual  who 

l at er  became el i gi bl e f or  Medi cai d,  was i nj ur ed when hi s car  and 

a t r uck col l i ded i n Loui s i ana.   547 F. 3d at  276.   He r ecei ved 

car e at  Bat on Rouge Gener al  Medi cal  Cent er  ( " Bat on Rouge 

Gener al " ) .   I d.     Whi l e hospi t al i zed,  he f i l ed a f eder al  

l awsui t  agai nst  t he t r uck company seeki ng damages f or  t he 

i nj ur i es he sust ai ned i n t he cr ash.   I d.   Bat on Rouge Gener al  

t hen f i l ed a l i en pur suant  t o Loui s i ana st at e l aw t o r ecover  i t s  

medi cal  expenses f r om any f ut ur e set t l ement  or  j udgment  Al f ar o 

r ecei ved f r om t he t r uck company.   I d.   Bat on Rouge Gener al  l at er  

i nt er vened i n Al f ar o' s l awsui t ,  whi ch was r esol ved t hr ough 
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set t l ement .   I d.   At  t hat  poi nt ,  Bat on Rouge Gener al  f i l ed a 

mot i on f or  par t i al  summar y j udgment  t o r ecover  t he expenses i t  

i ncur r ed i n t r eat i ng Al f ar o.   I d.   A magi st r at e j udge gr ant ed 

t hat  mot i on.   I d.  at  277.  

¶22 On appeal ,  t he Fi f t h Ci r cui t  af f i r med.   I d.  at  276.   

The cour t  began wi t h t he pr oposi t i on t hat  f eder al  l aw " r equi r es 

t hat  each st at e' s Medi cai d agency t ake measur es t o f i nd out  when 

t hi r d par t i es .  .  .  ar e l egal l y  obl i ged t o pay f or  ser vi ces 

cover ed by Medi cai d. "   I d.  at  278.   Mi l l er  obser ved t hat  

Loui s i ana i ncor por at ed t hi s f eder al  mandat e i nt o i t s st at e code 

by r equi r i ng t he st at e Medi cai d agency t o seek out  and col l ect  

money f r om t hi r d par t i es l i abl e f or  i nj ur i es t o Medi cai d-

el i gi bl e pat i ent s.   I d.  at  279.    

¶23 Tur ni ng t o t he val i di t y of  Al f ar o' s l i ens,  t he Fi f t h 

Ci r cui t  t ook up Al f ar o' s ar gument  t hat  " a heal t h car e pr ovi der  

cannot  seek t o col l ect  payment s f r om t hat  pat i ent  i f  a t hi r d 

par t y i s l i abl e f or  t he pat i ent ' s medi cal  expenses. "   I d.  at  

282.   The cour t  r ej ect ed t hi s ar gument  because " [ c] ase l aw 

uni f or ml y i ndi cat es t hat  t he l i mi t at i ons on pr ovi der  

r ei mbur sement  ar e t r i gger ed .  .  .  when a pr ovi der  el ect s t o 

bi l l [ , ]  and accept s payment  f r om[ , ]  Medi cai d f or  t he ser vi ces i t  

pr ovi des t o t he pat i ent . "   I d.  ( c i t at i ons omi t t ed) .                   

¶24 El abor at i ng on i t s r easoni ng,  t he Fi f t h Ci r cui t  not ed 

t hat  42 U. S. C.  § 1396a( 25) ( C)  was desi gned t o pr oscr i be t he 

pr act i ces of  " bal ance"  and " subst i t ut e"  bi l l i ng.   I d.  at  282- 83.  

" Bal ance bi l l i ng"  occur s when a hospi t al  bi l l s  Medi cai d,  

r ecei ves r ei mbur sement  f or  l ess t han t he r equest ed amount ,  and 
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t hen seeks t o r ecover  f r om t he pat i ent  t he di f f er ence bet ween 

t he medi cal  expenses char ged and t he r ei mbur sement  f r om 

Medi cai d.   I d.  at  282- 83.   " Subst i t ut e bi l l i ng"  t akes pl ace when 

a hospi t al  bi l l s  Medi cai d,  i s  di ssat i sf i ed wi t h t he s i ze of  t he 

r ei mbur sement ,  and t her ef or e t r i es t o r et ur n t he payment  i n 

or der  t o char ge t he pat i ent  a l ar ger  amount  t han i t  r ecei ved 

f r om t he gover nment .   I d.  at  283.   As such,  t he Fi f t h Ci r cui t  

hel d i n Mi l l er ,  t he pr ohi bi t i on i n § 1396a( 25) ( C)  i s t r i gger ed 

onl y when a hospi t al  submi t s a bi l l  t o Medi cai d.   I d.  

( " Logi cal l y,  a pr ovi der  cannot  at t empt  t o engage i n ' bal ance 

bi l l i ng'  or  ' subst i t ut e bi l l i ng'  unl ess i t  has i ni t i al l y  bi l l ed 

Medi cai d" ) ;  see al so Spect r um,  410 F. 3d at  315 ( " Havi ng chosen 

t o accept  payment  f r om Medi cai d however ,  Spect r um abandoned al l  

r i ght s t o f ur t her  r ecover y of  i t s  cust omar y f ee f r om t he l i en. " )  

( emphasi s added) ;  cf .  Evanst on Hospi t al ,  1 F. 3d at  543- 44. 10 

¶25 As r equi r ed by f eder al  l aw,  Wi sconsi n i ncor por at ed a 

par al l el  pr ovi s i on t o 42 U. S. C.  § 1396a( 25) ( C)  i n i t s Medi cai d 

pl an.   That  pr ovi s i on st at es t hat  " [ n] o [ hospi t al ]  may knowi ngl y 

i mpose upon a [ Medi cai d- el i gi bl e pat i ent ]  char ges i n addi t i on t o 

payment s r ecei ved f or  ser vi ces under  ss.  49. 45 t o 

                                                 
10 I t  i s  equal l y  wel l  est abl i shed t hat  st at es ar e per mi t t ed 

under  f eder al  l aw t o r equi r e hospi t al s t o pur sue expenses f r om 
l i abl e t hi r d par t i es bef or e bi l l i ng Medi cai d.   See Mi l l er  v .  
Gor ski  Wl adysl aw Est at e,  547 F. 3d 273,  280 n. 6 ( 5t h Ci r .  2008)  
( col l ect i ng cases) .   Al t hough Wi sconsi n per mi t s t hat  pr act i ce 
( i n t he f or m of  al l owi ng hospi t al s t o j oi n per sonal  i nj ur y 
l awsui t s) ,  r at her  t han r equi r i ng i t ,  see Wi s.  Admi n.  Code § DHS 
106. 03( 8) ,  such case l aw never t hel ess i ndi cat es t hat  Wi sconsi n' s  
syst em i s i n conf or mi t y wi t h f eder al  l aw i n t hi s r egar d.    
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49. 47111 .  .  .  except  under "  sever al  l i mi t ed except i ons. 12  Wi s.  

St at .  § 49. 49( 3m) ( a) .   I n accor dance wi t h t he f eder al  appel l at e 

deci s i ons c i t ed above,  t hi s pr ov i s i on comes i nt o pl ay onl y when 

a hospi t al  bi l l s  Medi cai d.   I ndeed,  by i t s pl ai n t er ms,  a 

hospi t al  cannot  i mpose char ges " i n addi t i on t o"  r ecei v i ng 

payment s f r om Medi cai d i f  i t  never  r ecei ves any payment s f r om 

Medi cai d.   No one al l eges t hat  St .  Joseph' s r ecei ved payment s 

f r om Medi cai d f or  t he expenses sought  i n t he chal l enged l i ens.   

Accor di ngl y,  we hol d t hat  t he " i n addi t i on t o"  pr ovi s i on of  

§ 49. 49( 3m) ( a) ,  a codi f i cat i on of  f eder al  l aw whose pur pose i s  

i l l umi nat ed by f eder al  j udi c i al  opi ni ons,  does not  bar  St .  

Joseph' s l i ens.   As a r esul t ,  St .  Joseph' s l i ens ar e f ul l y  i n 

compl i ance wi t h 42 U. S. C.  § 1396a( 25) ( C) .    

3.  St at e Law does not  Bar  St .  Joseph’ s Li ens 

¶26 I f  Wi sconsi n l aw i ncor por at ed onl y what  42 U. S. C.  

§ 1396a( 25) ( C)  demanded,  our  anal ysi s coul d end wi t h Mi l l er  and 

t he ot her  wel l - r easoned f eder al  appel l at e deci s i ons di scussed 

above.   However ,  Wi sconsi n l aw goes beyond t he r equi r ement s 

mandat ed by f eder al  l aw.   For  unl i ke § 1396a( 25) ( C) ,  Wi s.  St at .  

§ 49. 49( 3m) ( a)  cont ai ns a t hi r d par t y l i abi l i t y pr ovi s i on t hat  

does come i nt o pl ay,  by i t s pl ai n t er ms,  even wher e t he hospi t al  

never  bi l l s  Medi cai d.    

                                                 
11 The r ef er enced sect i ons compr i se a por t i on of  t he 

Wi sconsi n st at ut es deal i ng wi t h medi cal  assi st ance.   The Gi st er s  
wer e t r eat ed by St .  Joseph' s under  pr ovi s i ons wi t hi n t hi s 
sect i on.  

12 The except i ons ar e not  r el evant  t o t he f act s of  t hi s 
case.  
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¶27 Ther e ar e t wo pr ohi bi t i ons i n Wi s.  St at .  

§ 49. 49( 3m) ( a) .   The f i r st ,  di scussed above,  pr ohi bi t s hospi t al s 

f r om " knowi ngl y i mpos[ i ng]  upon a [ Medi cai d- el i gi bl e pat i ent ]  

char ges i n addi t i on t o payment s r ecei ved"  f r om Medi cai d.   The 

second pr ohi bi t s hospi t al s f r om " knowi ngl y i mpos[ i ng]  di r ect  

char ges upon a [ pat i ent ]  i n l i eu of  obt ai ni ng payment "  f r om 

Medi cai d.   Just  as a hospi t al  can i mpose char ges " i n addi t i on"  

t o bi l l i ng Medi cai d onl y when i t ,  at  some poi nt ,  bi l l s  Medi cai d,  

a hospi t al  can i mpose char ges " i n l i eu"  of  bi l l i ng Medi cai d onl y 

i f  i t  does not  bi l l  Medi cai d.   See Shor t er  Oxf or d Engl i sh 

Di ct i onar y 1014 ( 6t h ed.  2007)  ( def i ni ng " i n l i eu of "  as " [ i ] n 

pl ace of ;  i nst ead of " ) .   That  i s,  a hospi t al  cannot  i mpose 

char ges i nst ead of  bi l l i ng Medi cai d i f  i t  submi t s a bi l l  t o 

Medi cai d.   St at ed di f f er ent l y,  t he " i n l i eu of "  pr ovi s i on,  

unl i ke 42 U. S. C.  § 1396a( 25) ( C)  and i t s Wi sconsi n anal ogue 

( i . e. ,  t he " i n addi t i on t o"  pr ovi s i on) ,  speaks t o a c i r cumst ance 

i n whi ch t he hospi t al  el ect s not  t o submi t  a bi l l  t o Medi cai d.   

¶28 Thus,  Wi sconsi n' s pr ohi bi t i on on di r ect l y bi l l i ng 

Medi cai d- el i gi bl e pat i ent s " i n l i eu of "  accept i ng payment s f r om 

Medi cai d i mposes an addi t i onal  r equi r ement  not  mandat ed by 

f eder al  l aw,  and one whi ch t her ef or e must  be anal yzed under  a 
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separ at e r ubr i c f r om t hat  pr ovi ded by t he f eder al  case l aw. 13  

Mi l l er ,  547 F. 3d at  284 ( " [ I ] t  i s  c l ear  t hat  t he l i mi t at i ons on 

a heal t h car e pr ovi der ' s abi l i t y  t o obt ai n r ei mbur sement  f or  t he 

ser vi ces i t  pr ovi des a Medi cai d- el i gi bl e pat i ent  ar e not  

t r i gger ed unt i l  a pr ovi der  bi l l s  and accept s payment  f r om 

Medi cai d f or  t hose ser vi ces. " ) ;  see al so Spect r um,  410 F. 3d at  

315 ( same) ;  Evanst on Hosp. ,  1 F. 3d at  543- 44 ( same) .   

Consequent l y,  t hese f eder al  cases deal  wi t h di st i nct  pr ovi s i ons,  

and t her ef or e do not  ent i r el y  r esol ve t he mat t er  at  hand.   

Fur t her mor e,  because St .  Joseph' s never  submi t t ed a bi l l  t o 

Medi cai d f or  t he medi cal  expenses sought  i n t he chal l enged 

l i ens,  we must  consi der  t he " i n l i eu of "  pr ovi s i on i n t hi s case.      

¶29 Under  a pl ai n l anguage anal ysi s,  we concl ude t hat  St .  

Joseph' s l i ens do not  v i ol at e t he " i n l i eu of "  pr ovi s i on of  Wi s.  

St at .  § 49. 49( 3m) ( a) .     

                                                 
13 I t  i s  i mpor t ant  t o not e t hat  t he f ol l owi ng anal ysi s does 

not  di st ur b our  pr i or  hol di ng t hat  Wi sconsi n i s i n compl i ance 
wi t h f eder al  l aw.   Because f eder al  l aw i mposes r est r i ct i ons onl y 
once Medi cai d i s bi l l ed,  and because St .  Joseph' s never  bi l l ed 
Medi cai d f or  t he expenses sought  i n t he chal l enged l i ens,  i t s  
act i ons wer e f ul l y consi st ent  wi t h f eder al  l aw,  and Wi s.  St at .  
§ 49. 49( 3m) ( a)  compl et el y sat i sf i es Wi sconsi n Medi cai d' s 
obl i gat i ons t o t he f eder al  gover nment .    
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¶30 We begi n wi t h t he " common,  or di nar y,  and accept ed 

meani ng"  of  t he di sput ed wor ds. 14  Kal al ,  271 Wi s.  2d 633,  ¶45.   

The pl ai n l anguage of  t he second pr ohi bi t i on i n Wi s.  St at .  

§ 49. 49( 3m) ( a)  i ncl udes t wo r equi r ement s:  t hat  t he char ges be 

" di r ect "  and t hat  t hey be i mposed " i n l i eu of "  char ges pai d by 

Medi cai d.   Amer i can Her i t age Di c t i onar y def i nes " di r ect , "  i n t he 

most  r el evant  def i ni t i on,  as " pr oceedi ng wi t hout  i nt er r upt i on i n 

a st r ai ght  cour se or  l i ne;  not  devi at i ng or  swer vi ng. "   The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 527 ( 3d ed.  

1992) .   Appl y i ng t hi s def i ni t i on t o § 49. 49( 3m) ( a) ,  t he 

pr ovi s i on shoul d be const r ued t o pr ohi bi t  char ges t hat  " pr oceed 

i n a st r ai ght  cour se or  l i ne,  wi t hout  devi at i ng or  swer vi ng, "  t o 

t he pat i ent .    

¶31 Cont r ar y t o t he Gi st er s '  ar gument ,  an exami nat i on of  

t he l anguage of  t he hospi t al  l i en st at ut e demonst r at es t hat  t he 

l i ens f i l ed by St .  Joseph' s di d not  const i t ut e t he " di r ect  

                                                 
14 Rat her  t han consi der i ng t he pl ai n l anguage of  t he 

st at ut or y pr ovi s i ons at  i ssue i n t he case,  t he di ssent  conduct s  
i t s anal ysi s by aski ng what  t he l aw " aut hor i zes, "  and t hen 
l ooki ng f or  t he answer  t o t hat  quest i on by consul t i ng onl y t he 
st at ut es and r egul at i ons r el at i ng t o Medi cai d whi l e i gnor i ng t he 
hospi t al  l i en st at ut e.   Di ssent ,  ¶78 ( " The l aw gover ni ng 
Wi sconsi n' s Medi cai d pr ogr am does not  aut hor i ze any t hi r d 
opt i on. " ) ;  ¶82 ( " The opt i on embr aced by t he maj or i t y i s not  
aut hor i zed by t he l aw gover ni ng Wi sconsi n' s Medi cai d pr ogr am. " ) .   
We do not  under st and t hi s appr oach.   Ther e i s no ambi gui t y as t o 
t he " aut hor i zat i on"  i n t he l aw f or  St .  Joseph' s l i ens:  i t  i s  t he 
hospi t al  l i en st at ut e.   The quest i on i s whet her  some ot her  
aut hor i t y pr ohi bi t s t he l i ens.   I t  i s  unsur pr i s i ng t hat  t he 
di ssent  f i nds no " aut hor i zat i on"  f or  t he l i ens when i t  sear ches 
ever ywher e f or  such aut hor i zat i on except  t he st at ut e t hat  
decl ar es t he aut hor i zat i on by i t s ver y t i t l e.      
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char ges"  pr oscr i bed by Wi s.  St at .  § 49. 49( 3m) ( a) .   Li ens f i l ed 

pur suant  t o t he hospi t al  l i en st at ut e " at t ach t o any and al l  

r i ght s of  act i on,  sui t s,  c l ai ms,  demands,  and upon any j udgment ,  

awar d or  det er mi nat i on and upon t he pr oceeds of  any set t l ement . "   

§ 779. 80.   I n ot her  wor ds,  t he hospi t al  l i en st at ut e al l ows,  

under  cer t ai n c i r cumst ances,  f or  a di r ect  r ecour se t o t he 

var i ous act i ons under t aken by t he pat i ent  ( i . e. ,  t he sui t s,  

c l ai ms,  demands,  et c. ) .   At  t he same t i me,  i t  must  be emphasi zed 

t hat  t he hospi t al  l i en st at ut e does not  per mi t  a di r ect  r ecour se 

t o t he pat i ent  hi msel f .   Cf .  Cul l i mor e v.  St .  Ant hony Med.  Ct r . ,  

718 N. E. 2d 1221,  1224 ( I nd.  Ct .  App.  1999)  ( not i ng t hat  

I ndi ana' s hospi t al  l i en st at ut e gi ves a hospi t al  " a di r ect  r i ght  

i n t he i nsur ance pr oceeds and ot her  set t l ement  f unds whi ch ar e 

pai d t o t he pat i ent  by t he per son cl ai med t o be l i abl e f or  t he 

pat i ent ' s i nj ur i es .  .  .  . " )  ( emphasi s added) . 15  I n t hi s r egar d,  

                                                 
15 I n t he i nt er est  of  c l ar i t y,  i t  i s  hel pf ul  t o br i ef l y 

addr ess t he di st i nct i on bet ween t he pr oposi t i on expr essed i n 
t hi s sect i on——t hat  St .  Joseph' s l i ens do not  const i t ut e a 
" di r ect  char ge"  agai nst  t he Gi st er s because t hey at t ach t o t he 
set t l ement ,  not  t he Gi st er s t hemsel ves——and t he pr oposi t i on 
expr essed i n ¶18 supr a——t hat  St .  Joseph' s l i ens const i t ut e an 
ef f or t  by St .  Joseph t o " col l ect  f r om"  t he Gi st er s.   The 
quest i on pr esent ed i n t he " col l ect  f r om"  cont ext ,  di scussed i n 
¶18,  i s whet her  St .  Joseph' s l i ens wer e di r ect ed at  any ot her  
par t y.   See Ol szewski ,  69 P. 3d at  943 ( " Recover y on a 
[ heal t hcar e]  pr ovi der  l i en [ agai nst  a set t l ement  bet ween a 
Medi cai d- el i gi bl e pat i ent  and a t or t f easor ]  t her ef or e comes f r om 
t he [ Medi cai d]  benef i c i ar y——and not  f r om t he t hi r d par t y  
t or t f easor ——f or  pur poses of  f eder al  l aw. " )  ( emphasi s added) .   
That  i ssue i s mer el y a f eder al  t hr eshol d quest i on as t o whet her  
42 U. S. C.  § 1396a( 25) ( C)  appl i es t o t he l i ens.   Because i t  i s  
wel l - set t l ed as a mat t er  of  f eder al  l aw t hat  a l i en f i l ed 
agai nst  a set t l ement  bet ween a t or t f easor  and a pat i ent  i s  an 
ef f or t  t o " col l ect  f r om"  t he pat i ent ,  i d. ;  Spect r um Heal t h 
Cont i nui ng Car e Gr p.  v.  Anna Mar i e Bowl i ng I r r evocabl e Tr ust ,  
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St .  Joseph’ s l i ens can be anal ogi zed t o an i n r em act i on,  whi ch 

" i s di r ect ed agai nst  .  .  .  pr oper t y and seeks a j udgment  as 

agai nst  t he wor l d wi t h r espect  t o t he pr oper t y t hat  i s  t he 

subj ect  of  t he act i on. "   I n r e Ret ur n of  Pr oper t y i n St at e v.  

Gl ass,  2001 WI  61,  ¶16,  243 Wi s.  2d 636,  628 N. W. 2d 343 

( f oot not e omi t t ed)  ( emphasi s added) ;  see al so Jayko v.  Fr aczek,  

966 N. E. 2d 1121,  ¶23 ( I l l .  Ct .  App.  2012)  ( hol di ng t hat  a heal t h 

car e pr ovi der ’ s l i en on a per sonal  i nj ur y act i on set t l ement  was 

an i n r em pr oceedi ng) . 16        

¶32 Our  concl usi on i s subst ant i al l y  bol st er ed by t he 

cont ext  of  t he pr ohi bi t i on.   Kal al ,  271 Wi s.  2d 633,  ¶46 

( r emi ndi ng t hat  st at ut or y cont ext  shapes a pl ai n l anguage 

anal ysi s) .   Wi sconsi n St at .  § 49. 49( 3m) ( a)  pr ovi des t hat  " [ n] o 

                                                                                                                                                             
410 F. 3d 304,  318 ( 6t h Ci r .  2005) ,  we have concl uded t hat  St .  
Joseph' s l i ens wer e an ef f or t  t o " col l ect  f r om"  t he Gi st er s.   
However ,  because t he pr ohi bi t i on i n § 1396a( 25) ( C)  i s t r i gger ed 
onl y when Medi cai d i s bi l l ed,  and because St .  Joseph' s never  
bi l l ed Medi cai d f or  t he expenses sought  i n t he chal l enged l i ens,  
we have al so concl uded t hat  St .  Joseph' s l i ens di d not  v i ol at e 
f eder al  l aw.    

By cont r ast ,  t he quest i on addr essed i n t hi s sect i on i s 
whet her  t he l i ens f i l ed by St .  Joseph' s const i t ut e a " di r ect  
char ge"  upon t he pat i ent .   That  quest i on i s pur el y a mat t er  of  
st at e l aw wi t h no bear i ng on t he f eder al  quest i on di scussed 
above.   Our  anal ysi s of  t hat  quest i on f ocuses on t he f act  t hat  
St .  Joseph' s l i ens wer e di r ect ed at  a pot ent i al  set t l ement ,  not  
at  t he Gi st er s t hemsel ves,  and t hus di d not  const i t ut e a " di r ect  
char ge"  i mposed upon t he Gi st er s.     

16 I n t hei r  i ni t i al  compl ai nt ,  t he Gi st er s di d not  ar gue 
t hat  St .  Joseph' s l i ens const i t ut ed " di r ect  char ges, "  t hey 
ar gued t hat  t he l i ens " have t he same ef f ect "  as such char ges.   
Thus,  even under  t he Gi st er s own or i gi nal  ar gument ,  St .  Joseph' s 
l i ens wer e consi st ent  wi t h t he pl ai n l anguage of  Wi s.  St at .  
§ 49. 49( 3m) ( a) .  
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pr ovi der  may knowi ngl y i mpose upon a r eci pi ent  char ges i n 

addi t i on t o payment s r ecei ved f or  ser vi ces under  [ Medi cai d]  or  

knowi ngl y i mpose di r ect  char ges upon a r eci pi ent  i n l i eu of  

obt ai ni ng payment  under  [ Medi cai d]  .  .  .  . "  ( emphasi s added) .   

The f i r st  c l auses of  each of  t he t wo pr ohi bi t i ons i n Wi s.  St at .  

§ 49. 49( 3m) ( a)  ar e st r i k i ngl y s i mi l ar  i n f or m:  bot h pr ecl ude 

hospi t al s f r om " knowi ngl y i mposi ng char ges upon"  Medi cai d-

el i gi bl e pat i ent s under  cer t ai n c i r cumst ances.   Not abl y,  t he 

l egi s l at ur e made a poi nt  of  i nser t i ng t he wor d " di r ect "  i nt o t he 

second cl ause,  i n cont r ast  t o t he f i r st .    

¶33 Wher e t he l egi s l at ur e i ncl udes a wor d i n one pr ovi s i on 

and omi t s i t  f r om a si mi l ar ,  par al l el  pr ovi s i on wi t hi n t he same 

st at ut e,  we ar e even mor e r el uct ant  t o di mi ni sh t he i ndependent  

s i gni f i cance of  t he wor d.   Cf .  Gr azi ano v.  Town of  Long Lake,  

191 Wi s.  2d 812,  822,  530 N. W. 2d 55 ( Ct .  App.  1995)  ( " [ W] her e 

t he l egi s l at ur e uses si mi l ar  but  di f f er ent  t er ms i n a st at ut e,  

par t i cul ar l y wi t hi n t he same sect i on,  we may pr esume i t  i nt ended 

t he t er ms t o have di f f er ent  meani ngs. " )  ( c i t i ng Ar mes v.  Kenosha 

Cnt y. ,  81 Wi s.  2d 309,  318,  260 N. W. 2d 515 ( 1977) ) .  

¶34 I t  i s  not  di f f i cul t  t o under st and what  " di r ect  

char ges"  l ook l i ke.   See gener al l y St at e v.  Jackman,  60 

Wi s.  2d 700,  707- 08,  211 N. W. 2d 480 ( 1973)  ( hol di ng t hat  a 

r egi st r at i on f ee was not  a di r ect  char ge) .   I n t he medi cal  

cont ext ,  a hospi t al  di r ect l y char ges a pat i ent  when i t  sends a 

bi l l  t o t he pat i ent .   See,  e. g. ,  Humana,  I nc.  v.  Jacobson,  804 

F. 2d 1390,  1392 ( 5t h Ci r .  1986)  ( di scussi ng a doct or  who 

t hr eat ened t o " send bi l l s  di r ect l y t o Medi car e pat i ent s, "  r at her  
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t han bi l l i ng Medi car e) .   The Hospi t al  di d not  t o do so her e,  but  

r at her  f i l ed l i ens agai nst  t he Gi st er s '  pot ent i al  set t l ement s 

wi t h Amer i can Fami l y.   Accor di ngl y,  we concl ude t hat  St .  

Joseph' s l i ens di d not  const i t ut e " di r ect  char ges upon"  t he 

Gi st er s,  and t hat  t hey wer e t her ef or e per mi ssi bl e under  t he 

pl ai n l anguage of  t he second pr ohi bi t i on i n Wi s.  St at .  

§ 49. 49( 3m) ( a) .    

4.  Readi ng Wi s.  St at .  § 49. 49( 3m) ( a)  t o Per mi t  St .  

Joseph' s Li ens Best  Har moni zes t he Pr ovi s i on wi t h Wi s.  Admi n.  

Code § DHS 106. 03( 8)  

¶35 Our  dut y,  i f  possi bl e,  i s  t o har moni ze Wi s.  St at .  

§ 49. 49( 3m) ( a)  wi t h ot her  r el evant  r egul at i ons.   Dai ml er Chr ysl er  

v.  LI RC,  2007 WI  15,  ¶10,  299 Wi s.  2d 1,  727 N. W. 2d 311 ( " When 

an admi ni st r at i ve agency pr omul gat es r egul at i ons pur suant  t o a 

power  del egat ed by t he l egi s l at ur e,  we const r ue t hose 

r egul at i ons t oget her  wi t h t he st at ut e t o make,  i f  possi bl e,  an 

ef f ect ual  pi ece of  l egi s l at i on i n har mony wi t h common sense and 

sound r eason. " )  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .  

¶36  The par t i es cont end,  and we agr ee,  t hat  t he most  

r el evant  r egul at i on her e i s Wi s.  Admi n.  Code § DHS 

106. 03( 8) ( al l owi ng hospi t al s t o ei t her  bi l l  Medi cai d or  j oi n 
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per sonal  i nj ur y l awsui t s when l i abi l i t y  may be cont est ed) . 17  We 

concl ude t hat  our  r eadi ng of  Wi s.  St at .  § 49. 49( 3m) ( a)  as 

per mi t t i ng t he l i ens i s t he i nt er pr et at i on most  consi st ent  wi t h 

Wi s.  Admi n.  Code.  § DHS 106. 03( 8) .      

¶37 Wi sconsi n Admi n.  Code § DHS 106. 03( 8)  per mi t s 

hospi t al s t o ei t her  bi l l  Medi cai d or  j oi n per sonal  i nj ur y 

l awsui t s when l i abi l i t y  may be cont est ed.   The Gi st er s ar gue 

t hat  St .  Joseph' s l i ens i mposed a di r ect  char ge upon t hem,  i n 

v i ol at i on of  Wi s.  St at .  § 49. 49( 3m) ( a) .   I f  t hey ar e r i ght ,  and 

i f  Wi s.  Admi n.  Code § DHS 106. 03( 8)  i s val i d,  a per ver se r esul t  

f ol l ows.   Thi s i s so because,  under  t he Gi st er s '  i nt er pr et at i on 

of  t he r egul at or y scheme,  St .  Joseph' s i mposes an i mper mi ssi bl e 

" di r ect  char ge"  on t hem i n v i ol at i on of  § 49. 49( 3m) ( a)  when i t  

f i l es l i ens agai nst  t hei r  pot ent i al  set t l ement s wi t h Amer i can 

Fami l y bef or e any per sonal  i nj ur y l awsui t  i s  f i l ed,  but  somehow 

does not  r un af oul  of  § 49. 49( 3m) ( a)  when i t  j oi ns i n t he 

l awsui t  af t er  i t  i s  f i l ed.   We cannot  subscr i be t o t he Gi st er s '  

i nt er pr et at i on.   Regar dl ess of  whet her  St .  Joseph' s f i l es a l i en 

agai nst  a f ut ur e set t l ement  or  j oi ns i n a l awsui t ,  t he money 

bei ng sought  or i gi nat es f r om t he same sour ce ( Amer i can Fami l y) ,  

goes t o t he same r eci pi ent s ( t he Gi st er s and St .  Joseph' s) ,  and 

                                                 
17 The par t i es debat e t he r el evance of  sever al  ot her  

st at ut es and r egul at i ons.   Most  ext ensi vel y,  t hey di scuss Wi s.  
St at .  § 49. 46( 2) ( d) ,  whi ch pr ohi bi t s st at e Medi cai d agenci es 
f r om aut hor i z i ng payment s f or  medi cal  cost s " payabl e t hr ough 
3r d- par t y l i abi l i t y . "   Our  deci s i on does not  r equi r e us t o 
const r ue t hi s pr ovi s i on,  nor  do we f i nd anyt hi ng i n our  opi ni on 
t hat  conf l i c t s wi t h i t s pr ohi bi t i on.   Accor di ngl y,  we do not  
addr ess i t .  
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i s desi gnat ed f or  t he same pur pose ( t o sat i sf y t he medi cal  

expenses i ncur r ed by t he Gi st er s  af t er  t he acci dent ) .   We see no 

r at i onal e as t o why St .  Joseph' s act i on woul d be a " di r ect  

char ge"  i n one c i r cumst ance and not  t he ot her . 18  I n shor t ,  i t  i s  

per mi ssi bl e f or  St .  Joseph' s t o pur sue t he f unds by j oi ni ng t he 

l awsui t ,  and i t  i s  t her ef or e per mi ssi bl e f or  St .  Joseph' s t o 

                                                 
18 The di ssent  char act er i zes our  opi ni on as r el y i ng " on t he 

pr emi se t hat  t her e i s no di f f er ence bet ween j oi ni ng a l awsui t  
and i mposi ng a l i en on t he money r ecover ed f r om t hat  l awsui t . "   
Di ssent ,  ¶83.   As an i ni t i al  mat t er ,  our  deci s i on does not  r el y 
on a compar i son of  t he t wo act i ons ( j oi ni ng a l awsui t  and 
i mposi ng a l i en on a set t l ement ) ,  i t  s i mpl y c i t es t he f or mer  as 
suppor t  f or  our  concl usi on t hat  t he l i ens ar e per mi ssi bl e.   Thi s 
concl usi on st ands i ndependent l y,  as we show,  on a pl ai n l anguage 
anal ysi s of  Wi s.  St at .  § 49. 49( 3m) ( a) .   By cont r ast ,  t he di ssent  
appear s t o r el y on admi ni st r at i ve r egul at i ons as def i ni ng t he 
par amet er s of  St .  Joseph' s l egal  opt i ons,  wher eas our  pr i mar y 
f ocus r emai ns on st at ut es ( bot h t he hospi t al  l i en st at ut e and 
§ 49. 49( 3m) ( a) ) .   Because a r egul at i on i s i nval i d i f  i t  
cont r avenes a st at ut e,  see,  e. g. ,  Sei der  v.  O' Connel l ,  2000 WI  
76,  ¶26,  236 Wi s.  2d 211,  612 N. W. 2d 659,  we bel i eve i t  i s  mor e 
appr opr i at e t o consi der  f i r st  t he r el evant  st at ut es and t hen t he 
r el evant  r egul at i ons.   Fi nal l y,  we do not  suggest  t hat  t her e i s 
" no di f f er ence"  bet ween j oi ni ng a l awsui t  and i mposi ng a l i en on 
a set t l ement ;  r at her ,  we mer el y poi nt  out  t hat  i t  woul d make 
l i t t l e sense t o per mi t  one whi l e pr ohi bi t i ng t he ot her .   
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pur sue t he f unds t hr ough l i ens. 19  Consequent l y,  har moni zi ng Wi s.  

St at .  § 49. 49( 3m) ( a)  wi t h Wi s.  Admi n.  Code § DHS 106. 03( 8)  

compel s us t o concl ude t hat  St .  Joseph' s l i ens wer e val i d. 20    

¶38 I n summar y,  we hol d t hat  Wi s.  St at .  § 49. 49( 3m) ( a)  

does not  bar  St .  Joseph' s l i ens because t he l i ens do not  

const i t ut e " di r ect  char ges upon"  t he Gi st er s and because t hi s 

                                                 
19 At  t he c i r cui t  cour t ,  t he Gi st er s ar gued t hat  Wi s.  Admi n.  

Code § DHS 106. 03( 8)  was i nval i d because i t  conf l i c t ed wi t h Wi s.  
St at .  § 49. 49( 3m) ( a) .   They do not  ur ge t hat  ar gument  her e,  so 
we consi der  i t  abandoned and need not  addr ess i t .   See St at e v.  
Young,  2009 WI  App 22,  ¶15 n. 6,  316 Wi s.  2d 114,  762 N. W. 2d 736 
( decl i ni ng t o addr ess an ar gument  r ai sed at  t he c i r cui t  cour t  
and abandoned on appeal ) .   We do not e t hat  i n l i ght  of  our  
concl usi on t hat  St .  Joseph' s  l i ens wer e not  v i ol at i ve of  
§ 49. 49( 3m) ( a) ,  t hat  st at ut e and Wi s.  Admi n.  Code § DHS 
106. 03( 8)  can be nat ur al l y and r easonabl y har moni zed,  and any 
suggest i on t hat  t he t wo ar e i n i r r econci l abl e conf l i c t  i s  
t her ef or e mer i t l ess.   See Law Enf or cement  St andar ds Bd.  v.  Vi l l .  
of  Lyndon St at i on,  101 Wi s.  2d 472,  489,  305 N. W. 2d 89 ( 1981)  
( " An admi ni st r at i ve r ul e shoul d or di nar i l y  be gi ven t hat  
const r uct i on whi ch wi l l ,  i f  possi bl e,  sust ai n i t s val i di t y. " )  
( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .      

20 Because i t  i s  not  necessar y t o do so i n or der  t o r esol ve 
t hi s mat t er ,  we do not  r each St .  Joseph' s cont ent i on t hat ,  when 
i t  f i l ed i t s l i ens,  i t  const r uct i vel y j oi ned a per sonal  i nj ur y 
l awsui t  i ni t i at ed by t he Gi st er s agai nst  Amer i can Fami l y.    
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r esul t  best  compor t s wi t h t he r el at ed r egul at i ons. 21  We t ur n now 

t o t he Gi st er s '  ot her  submi t t ed aut hor i t y f or  voi di ng t he l i ens:  

t he cour t  of  appeal s '  deci s i on i n Dor r .  

B.  Dor r  Does not  Bar  St .  Joseph' s Li ens 

¶39 We concl ude t hat  Dor r  does not  pr event  St .  Joseph' s 

f r om f i l i ng t he l i ens.   Dor r  i s  l egal l y and f act ual l y 

di st i ngui shabl e f r om t he case under  consi der at i on because i t  

i nvol ved pat i ent s pr ot ect ed by cont r act ual  and st at ut or y 

i mmuni t y as t he r esul t  of  an HMO.   Consequent l y,  t he deci s i on 

does not  cont r ol  t hi s case.   Mor eover ,  we l i mi t  Dor r  t o i t s 

f act s and expr essl y r ej ect  any i nt er pr et at i on of  t he deci s i on 

t hat  f i nds i n i t  br oadl y appl i cabl e pr i nci pl es of  l aw r egar di ng 

hospi t al  l i ens.    

1.  Dor r  i s Fact ual l y and Legal l y Di st i ngui shabl e Fr om t hi s 

Case 

                                                 
21 The di ssent  di sagr ees wi t h our  hol di ng t hat  t he l i ens do 

not  const i t ut e " di r ect  char ges"  i mposed on t he Gi st er s f or  
pur poses of  st at e l aw on t he gr ounds t hat  we al so acknowl edge 
t hat  t he l i ens ar e an at t empt  t o " col l ect  f r om"  t he Gi st er s 
under  f eder al  l aw.   Di ssent ,  ¶¶73- 74.   I n t he di ssent ' s v i ew,  
t he di st i nct i on i s pr obl emat i c because i t  may al l ow hospi t al s t o 
seek ot her  pr oper t y f r om Medi cai d- el i gi bl e pat i ent s.   I d. ,  ¶74 
( " [ W] hat  ot her  pr oper t y bel ongi ng t o a Medi cai d r eci pi ent  coul d 
t he hospi t al  seek?" ) .   However ,  as we have not ed,  t he hospi t al  
l i en st at ut e,  t he sol e aut hor i t y f or  St .  Joseph' s l i ens,  
car ef ul l y l i mi t s t he t ypes of  pr oper t y t hat  can be sought  i n 
such ci r cumst ances.   See Wi s.  St at .  § 779. 80( 2)  ( maki ng cl ear  
t hat  hospi t al  l i ens at t ach onl y " t o any and al l  r i ght s of  
act i ons,  sui t s,  c l ai ms,  demands and upon any j udgment ,  awar d or  
det er mi nat i on and upon t he pr oceeds of  any set t l ement  whi ch such 
i nj ur ed per son,  or  l egal  r epr esent at i ve mi ght  have agai nst  any 
such per son f or  damages on account  of  such i nj ur i es .  .  .  . " ) .     
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¶40 We concl ude t hat  Dor r  i s  f act ual l y and l egal l y  

di st i nct  f r om t he case bef or e us,  and t her ef or e does not  di ct at e 

i t s r esul t .   To expl ai n why Dor r  i s di st i ngui shabl e,  we begi n 

wi t h an over vi ew of  i t s  f act s.  

¶41 I n Dor r ,  an i ndi v i dual  ( " Mr s.  Dor r " )  was i nj ur ed i n a 

car  cr ash and r ecei ved t r eat ment  at  Sacr ed Hear t  Hospi t al  

( " Sacr ed Hear t " ) .   228 Wi s.  2d at  432.   Mr s.  Dor r  and her  

husband ( " t he Dor r s" )  had medi cal  i nsur ance cover age t hr ough an 

HMO,  whi ch had a cont r act  wi t h Sacr ed Hear t .   I d.  at  430.   Under  

t he t er ms of  t he cont r act ,  Sacr ed Hear t  was r equi r ed t o pr ovi de 

medi cal  ser vi ces t o Mr s.  Dor r  at  an agr eed- upon r at e.   I d.   The 

cont r act  al so cont ai ned a " hol d har ml ess"  c l ause,  by whi ch 

Sacr ed Hear t  agr eed not  t o bi l l ,  or  hol d l i abl e,  t he HMO' s 

subscr i ber s f or  expenses cover ed by t he cont r act .   I d.  at  433.   

I n addi t i on,  Sacr ed Hear t  bound i t sel f  i n t he " hol d har ml ess"  

pr ovi s i on t o accept  t he st at ut or y i mmuni t i es conf er r ed by Wi s.  

St at .  § 609. 9122 ( " HMO i mmuni t y st at ut e" )  upon any of  t he HMO' s 

subscr i ber s and not  c l ai m any st at ut or y exempt i ons f r om t hose 

i mmuni t i es.   I d.   Rat her  t han bi l l i ng t he HMO,  Sacr ed Hear t  

f i l ed a l i en on t he i nsur ance pr oceeds t hat  t he Dor r s woul d 

l at er  col l ect .   I d.     

                                                 
22 Wi s.  St at .  § 609. 91 ( 1998- 99)  pr ovi ded,  i n per t i nent  

par t ,  t hat ,  wi t h l i mi t ed except i ons t hat  wer e not  r el evant  i n 
Dor r  v.  Sacr ed Hear t  Hosp. ,  228 Wi s.  2d 425,  597 N. W. 2d 462 ( Ct .  
App.  1999)  or  her e,  a " pol i cyhol der  of  a[ n]  [ HMO]  i nsur er  i s not  
l i abl e f or  heal t h car e cost s t hat  ar e .  .  .  cover ed under  a 
pol i cy .  .  .  i ssued by t he [ HMO] . "   
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¶42 I n Dor r ,  t he cour t  of  appeal s began i t s anal ysi s by 

exami ni ng whet her  t he hospi t al  l i en st at ut e " per mi t s t he f i l i ng 

of  a l i en wi t hout  an under l y i ng debt , "  as t he cour t  under st ood 

Sacr ed Hear t  t o be ar gui ng.   I d.   Rel y i ng upon Bl ack' s and pr i or  

pr ecedent ,  t he cour t  concl uded i n Dor r  t hat  t he hospi t al  l i en 

st at ut e " r equi r es t he exi st ence of  an obl i gat i on due t he 

l i enhol der  f r om t he per son [ t o]  whose pr oper t y .  .  .  t he l i en 

at t aches. "   228 Wi s.  2d at  438.   The Dor r  cour t  f ound suppor t  

f or  i t s  r ul i ng i n t he pl ai n l anguage of  t he hospi t al  l i en 

st at ut e,  whi ch t he cour t  r ead t o conf i r m i t s v i ew t hat  t he 

st at ut e " not  onl y cont empl at es t he exi st ence of  a debt  

under l y i ng t he l i en but  al so t hat  t he debt ' s obl i gor  i s t he 

i nj ur ed per son who r ecei ved t he medi cal  ser vi ces f r om t he 

hospi t al . "   I d.  at  439.    

¶43 Havi ng est abl i shed t o i t s sat i sf act i on t hat  a hospi t al  

l i en r equi r es a debt  owed by t he pat i ent  t o t he hospi t al ,  t he 

cour t  of  appeal s i n Dor r  next  consi der ed how t he pr i nci pl e 

appl i ed t o t he i nt er act i on bet ween t he hospi t al  l i en st at ut e,  

t he HMO i mmuni t y st at ut e,  and t he HMO' s cont r act  wi t h Sacr ed 

Hear t .   The cour t  det er mi ned t hat  bot h t he HMO i mmuni t y st at ut e 

and t he cont r act  " negat e[ d]  t he exi st ence of  a debt  t he Dor r s 

owe"  Sacr ed Hear t ,  and t hat  t he l i en was t her ef or e 

i mper mi ssi bl e.   I d.  at  442.   Di smi ssi ng Sacr ed Hear t ' s  

cont ent i on t hat  i t  sought  r ecour se agai nst  t he t or t f easor  ( who 

was not  pr ot ect ed by ei t her  cont r act ual  or  st at ut or y i mmuni t y)  

r at her  t han t he Dor r s ( who wer e) ,  t he cour t  of  appeal s concl uded 

t hat  t he l i en st at ut e di d not  af f or d any r ecour se agai nst  
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t or t f easor s.   I d.   I n l i ght  of  i t s  anal ysi s,  t he cour t  of  

appeal s hel d t hat  " when [ t he HMO]  i mmuni t y pr ovi s i ons appl y or  

when a cont r act  bet ween an HMO and hospi t al  cont ai ns a hol d 

har ml ess pr ovi s i on,  no hospi t al  l i en can be f i l ed agai nst  an HMO 

pat i ent ' s pr oper t y because t he HMO pat i ent  i s  not  i ndebt ed t o 

t he hospi t al  f or  t he medi cal  ser vi ces pr ovi ded. "   I d.  at  435.    

¶44 As i s appar ent  f r om t he f or egoi ng descr i pt i on of  Dor r ,  

t he onl y quest i on bef or e t he cour t  of  appeal s i n t hat  case was 

whet her  Sacr ed Hear t ' s  l i ens wer e val i d.   I n concl udi ng t hat  

t hey wer e not ,  t he cour t  of  appeal s r el i ed on t he f act  t hat  t he 

Dor r s wer e pr ot ect ed by st at ut or y and cont r act ual  i mmuni t y as a 

r esul t  of  t hei r  HMO.   I ndeed,  t he cour t  of  appeal s '  own 

r eci t at i on of  i t s  hol di ng demonst r at es t hat  t he cour t  was 

car ef ul  not  t o est abl i sh pr ecedent  t hat  woul d be r ef l exi vel y 

ext ended t o di st i nct  f act  pat t er ns.   See Dor r ,  228 Wi s.  2d at  

435 ( " We concl ude t hat  when [ t he HMO]  i mmuni t y pr ovi s i ons appl y 

or  when a cont r act  bet ween an HMO and hospi t al  cont ai ns a hol d 

har ml ess pr ovi s i on,  no hospi t al  l i en can be f i l ed. " )  ( emphasi s 

added) .    

¶45 The Gi st er s di d not  subscr i be t o an HMO,  and t hey 

t her ef or e have no cl ai m t o t he t ypes of  i mmuni t y di scussed i n 
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Dor r . 23  Accor di ngl y,  we concl ude t hat  Dor r  does not  cont r ol  t hi s 

case.    

2.  The Gi st er s ar e not  Anal ogous t o t he Dor r s 

¶46 The cour t  of  appeal s bel ow r egar ded Medi cai d- el i gi bl e 

pat i ent s such as t he Gi st er s as " c l osel y anal ogous t o t he HMO 

pat i ent  i n Dor r . "   Gi st er ,  No.  2009AP2795,  ¶14.   I t  r easoned 

t hat ,  " [ i ] n bot h cases,  t he hospi t al  i s  f or bi dden f r om bi l l i ng 

t he pat i ent ,  and t hus t he pat i ent  does not  owe i t  a debt .   And,  

i n bot h cases,  t he hospi t al  can nor mal l y obt ai n payment  f r om a 

sour ce ot her  t han t he pat i ent ,  ei t her  f r om t he HMO or  

[ Medi cai d] . "   I d.   We di sagr ee wi t h t he cour t  of  appeal s and 

concl ude t hat  t he anal ogy i s i napt  f or  t wo r easons.  

¶47 Fi r st ,  t he cour t  of  appeal s  omi t t ed a cr uci al  wor d 

f r om t he f i r st  sent ence of  i t s  anal ogy.   St .  Joseph' s i s not  

" f or bi dden f r om bi l l i ng t he pat i ent , "  i t  i s  f or bi dden f r om 

di r ect l y bi l l i ng t he pat i ent  ( or ,  mor e pr eci sel y,  f r om 

" i mpos[ i ng]  di r ect  char ges upon"  t he pat i ent ) .   See Wi s.  St at .  

§ 49. 49( 3m) ( a) .   I t  st ands t o r eason,  t her ef or e,  t hat  t he 

pr ohi bi t i on on di r ect  char ges does not  aut omat i cal l y s i gni f y 

t hat  t he pat i ent  owes no debt  t o St .  Joseph' s.    

                                                 
23 The di ssent  st at es t hat  Dor r  " squar el y addr esses t he 

i ssue at  hand i n t hi s case. "   Di ssent ,  ¶77.   However ,  t he cour t  
of  appeal s i n Dor r  expr essed i t s hol di ng wi t h expl i c i t  r ef er ence 
t o f act ual  c i r cumst ances t hat  ar e not  pr esent  her e:  st at ut or y 
and cont r act ual  i mmuni t y as t he r esul t  of  an HMO.   See Dor r ,  228 
Wi s.  2d at  435 ( " We concl ude t hat  when [ t he HMO]  i mmuni t y 
pr ovi s i ons appl y or  when a cont r act  bet ween an HMO and hospi t al  
cont ai ns a hol d har ml ess pr ovi s i on,  no hospi t al  l i en can be 
f i l ed. " )  ( emphasi s added) .       
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¶48 I n addi t i on t o omi t t i ng a pi vot al  wor d f r om t he f i r st  

sent ence of  t he anal ogy,  t he cour t  of  appeal s i nser t ed an 

i naccur at e wor d i nt o t he second.   I n bot h Dor r  and t hi s case,  

t he cour t  r easoned,  " t he hospi t al  can nor mal l y obt ai n payment  

f r om a sour ce ot her  t han t he pat i ent ,  ei t her  f r om t he HMO or  

[ Medi cai d] . "   Gi st er ,  No.  2009AP2795,  ¶14 ( emphasi s added) .   I t  

i s  t r ue t hat  a hospi t al  i n t he same posi t i on as St .  Joseph' s can 

" nor mal l y obt ai n payment  f r om a sour ce ot her  t han t he pat i ent , "  

namel y,  Medi cai d.   But  a hospi t al  i n t he same ci r cumst ances as 

Sacr ed Hear t  f aces a much di f f er ent  set  of  opt i ons.   For  such a 

hospi t al ,  obt ai ni ng payment  f r om a sour ce ot her  t han t he pat i ent  

i s  not  t he " nor mal "  cour se of  act i on;  i t  i s  t he onl y opt i on.   

That  i s,  Sacr ed Hear t  was r equi r ed by t he pl ai n t er ms of  i t s  

cont r act  wi t h t he HMO and by t he pl ai n t er ms of  t he HMO i mmuni t y 

st at ut e t o col l ect  i t s  char ges f r om t he HMO.   Dor r ,  228 

Wi s.  2d at  433- 34.    

¶49 By cont r ast ,  i n t he absence of  such i mmuni t i es,  Wi s.  

Admi n.  Code § DHS 106. 03( 8)  af f or ds hospi t al s,  at  l east  i n some 

si t uat i ons,  t he opt i on of  bi l l i ng Medi cai d or  j oi ni ng a 

pat i ent ' s per sonal  i nj ur y c l ai m.   I t  i s  t hus a ver y di f f er ent  

t hi ng t o hol d,  as a mat t er  of  l aw,  t hat  a pat i ent  wi l l  never  owe 

a debt  t o a t r eat i ng hospi t al  when t her e ar e t wo separ at e and 

i ndependent  gr ounds,  i . e. ,  cont r act ual  and st at ut or y i mmuni t y,  

bar r i ng t he hospi t al  f r om ever  bi l l i ng ( di r ect l y or  i ndi r ect l y)  

t he pat i ent ,  as i t  i s  t o hol d t he same when t he hospi t al  i s  not  

so const r i ct ed i n how i t  pur sues t he payment .   For  t he f or egoi ng 

r easons,  we concl ude t hat  Dor r  i s  f act ual l y and l egal l y 
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di st i ngui shabl e,  and t hat  t he pat i ent s t her e ar e not  pr oper l y 

anal ogi zed t o t he Gi st er s.  

3.  The Cour t  of  Appeal s '  Br oad Readi ng of  Dor r  i s  I ncor r ect  

¶50 We acknowl edge t hat  Dor r  cont ai ns some br oad l anguage 

t hat  mi l i t at es agai nst  t he posi t i on we t ake t oday.   I t  i s  

under st andabl e t hat  t he cour t  of  appeal s i n t hi s case r egar ded 

t hat  l anguage as bar r i ng St .  Joseph' s l i ens.   We t her ef or e pause 

t o c l ar i f y t he t eachi ng of  Dor r ,  and concl ude t hat  t he br oadest  

i nt er pr et at i on of  i t s  gener al  l anguage r egar di ng hospi t al  l i ens 

and set t l ement s shoul d have no pr ecedent i al  wei ght  goi ng 

f or war d.    

¶51 Dor r ' s anal ysi s began wi t h t he pr oposi t i on t hat  a l i en 

" pr esupposes t he exi st ence of  a debt . "   228 Wi s.  2d at  437.   

That  pr oposi t i on i s deepl y r oot ed i n our  j ur i spr udence,  see 

Boor man v.  Wi sconsi n Rot ar y Engi ne Co. ,  36 Wi s.  207,  212- 13 

( 1874) ,  and wi del y accept ed.   See 51 Am.  Jur .  2d Li ens § 13 

( 2011) .   Our  r eser vat i ons ar e wi t h how t he cour t  of  appeal s i n 

Dor r  appl i ed t he pr oposi t i on t o t he f act s of  t hat  case.    

¶52 The f i r st  def i ni t i on Bl ack' s of f er s f or  " debt "  i s  

" [ l ] i abi l i t y  on a c l ai m;  a speci f i c  sum of  money due by 

agr eement  or  ot her wi se. "   Bl ack' s Law Di ct i onar y 410 ( 7t h ed.  

1999) .   As soon as Sacr ed Hear t  began t o t r eat  Mr s.  Dor r  f or  her  

i nj ur i es ( and as soon as St .  Joseph' s began t o t r eat  t he Gi st er s  

f or  t hei r s)  such a debt  came i nt o bei ng,  as " a speci f i c  sum of  

money became due"  by v i r t ue of  t he medi cal  ser vi ces r ender ed.   

Cf .  Al aska Nat i ve Tr i bal  Heal t h Consor t i um v.  Ri dl ey,  84 P. 3d 

418,  425 ( Al aska 2004) ( hol di ng t hat  a heal t hcar e pr ovi der  coul d 
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enf or ce a l i en on set t l ement  pr oceeds bet ween a pat i ent  and 

t hi r d- par t y t or t f easor s even when t he pat i ent  was not  per sonal l y  

i ndebt ed t o t he pr ovi der  because t he pat i ent  was ent i t l ed t o 

f r ee medi cal  car e) .  The maxi m t hat  ser vi ces r ender ed gi ves r i se 

t o a debt  i s as ol d and uni ver sal  as t he maxi m t hat  a l i en 

pr esupposes a debt .   See,  e. g. ,  I n r e Shel don' s Est at e,  120 Wi s.  

26,  31- 32,  97 N. W.  524 ( 1903)  ( r ecogni z i ng t hat  an i mpl i ed 

cont r act  or di nar i l y  ar i ses f or  t he r easonabl e val ue of  ser vi ces 

r ender ed) .   As a gener al  mat t er ,  t he r ul e appl i es wi t h equal  

f or ce i n t he medi cal  cont ext .   See,  e. g. ,  Fi scher  v.  Fi scher ,  31 

Wi s.  2d 293,  309- 10,  142 N. W. 2d 857 ( 1966)  ( di scussi ng i mpl i ed 

cont r act s ar i s i ng bet ween pat i ent s and physi c i ans) ,  over r ul ed on 

ot her  gr ounds by Mat t er  of  St r omst ed' s Est at e,  99 Wi s.  2d 136,  

299 N. W. 2d 226 ( 1980) ;  see al so 40A Am.  Jur .  2d Payment  f or  

Ser vi ces Pr ovi ded by Hospi t al ,  § 8 ( 2011)  ( " Heal t h car e 

pr ovi der s and t hei r  pat i ent s st and i n a cr edi t or - debt or  

r el at i onshi p.   I ndeed,  a hospi t al  or di nar i l y  i s  ent i t l ed t o be 

compensat ed f or  i t s ser vi ces,  by ei t her  an expr ess or  an i mpl i ed 

cont r act ,  and i f  no cont r act  exi st s,  t her e i s gener al l y an 

i mpl i ed agr eement  t hat  t he pat i ent  wi l l  pay t he r easonabl e val ue 

of  t he ser vi ces r ender ed. " ) .  

¶53 We r ecogni ze t hat  t hese t wo pr i nci pl es——t hat  a l i en 

pr esupposes a debt  and t hat  medi cal  ser vi ces r ender ed gi ves r i se 

t o a debt ——r est  t oget her  uneasi l y i n t he cont ext  of  hospi t al  

l i ens f i l ed on set t l ement s bet ween pat i ent s and t or t f easor s or  

i nsur er s cover i ng t hei r  l i abi l i t y ,  wher e t her e i s of t en an 

ent i t y ( whet her  i t  be a publ i c medi cal  assi st ance agency or  an 
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HMO)  t hat  may be ul t i mat el y r esponsi bl e f or  payi ng t he bi l l .   

Cour t s have wr est l ed wi t h t he r esul t i ng t ensi on i n a var i et y of  

di f f er ent  ways.   See gener al l y 16 A. L. R.  5t h 262,  § 56[ a] ,  

Ef f ect  of  Ext i ngui shment  of  Li en——On pat i ent ' s under l y i ng debt  

( col l ect i ng cases) .   I t  i s  a l ar ge and di ver gent  body of  l aw,  

deal i ng wi t h many di st i nct i ve st at ut or y and cont r act ual  i ssues,  

and we do not  t hi nk i t  necessar y or  possi bl e t o synt hesi ze i t  

i nt o a s i ngl e,  coher ent  whol e.    

¶54 We do,  however ,  f i nd i t  usef ul  t o gl ean f r om t he cases 

t he f ol l owi ng pr oposi t i on.   Whenever  t her e i s any uncer t ai nt y or  

ambi gui t y i n t he l aw as t o who wi l l  ul t i mat el y pay a hospi t al  

bi l l ,  or  as t o t he ext ent  t o whi ch a hospi t al  i s  pr ohi bi t ed f r om 

bi l l i ng a pat i ent ,  i t  does not  make sense t o r egar d a debt  on 

t he par t  of  a pat i ent  owed t o a hospi t al  as f or ecl osed by l aw 

f or  pur poses of  a hospi t al  l i en.   One can i nf er  t hat  pr oposi t i on 

f r om t he f act  t hat  cour t s have di sal l owed l i ens i n such 

ci r cumst ances onl y when t her e i s no doubt  t hat  someone ot her  

t han t he pat i ent  i s  r esponsi bl e f or  sat i sf y i ng t he debt .   See 

gener al l y,  e. g. ,  Dor r ,  228 Wi s.  2d at  435 ( f i ndi ng no debt  

because of  cont r act ual  and st at ut or y i mmuni t y) ;  MCG Heal t h,  I nc.  

v.  Owner s I ns.  Co. ,  707 S. E. 2d 349,  352- 53 ( Ga.  2011)  ( f i ndi ng 

t hat  a medi cal  col l ege coul d not  enf or ce a l i en because 

r egul at i ons gave t he f eder al  gover nment  t he sol e r i ght  t o 

col l ect  payment  f or  medi cal  car e) ;  Sat sky v.  Uni t ed St at es,  993 

F.  Supp.  1027,  1029 ( S. D.  Tex.  1998)  ( f i ndi ng no debt  because 

t he i nsur er  al r eady pai d t he bi l l  i n f ul l ) ;  Par nel l  v.  Advent i st  

Heal t h Syst em/ West ,  109 P. 3d 69,  79 ( Cal .  2005)  ( same) .   The 
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pr i nci pl e i s sensi bl e,  as i t  woul d be i l l ogi cal  t o consi der  a 

debt  l egal l y i mpossi bl e f or  pur poses of  a l i en when t hat  

i mpossi bi l i t y  i s  not  gr ounded i n a l egal  cer t ai nt y.   Appl y i ng 

t hi s gener al  pr i nci pl e t o t he case at  bar ,  we hol d t hat  a 

pat i ent ' s debt  t o a hospi t al  i s  ext i ngui shed f or  pur poses of  a 

hospi t al  l i en pl aced upon a set t l ement  bet ween a pat i ent  and an 

i nsur er  cover i ng a t or t f easor ' s l i abi l i t y ,  i f  i t  ever  i s,  onl y 

when t he f ol l owi ng can be accur at el y sai d:  t hat  t he hospi t al  i s  

l egal l y bar r ed f r om ever  bi l l i ng t he pat i ent ,  ei t her  di r ect l y or  

i ndi r ect l y.      

 ¶55 Our  concl usi on dr aws suppor t  f r om t hi s cour t ' s  

hol di ngs i n r el at ed cont ext s.   I n Noer  v.  G. W.  Jones Lumber  Co. ,  

170 Wi s.  419,  175 N. W.  784 ( 1920) ,  a physi c i an br ought  a 

Wor kmen' s Compensat i on Act  ( " t he Act " )  c l ai m agai nst  an empl oyer  

f or  t he val ue of  medi cal  ser vi ces r ender ed t o an empl oyee whose 

i nj ur i es t he empl oyer  was l i abl e f or  under  t he Act .   We 

concl uded t hat  t he Act  ( as i nt er pr et ed by t he I ndust r i al  

Commi ssi on)  pr escr i bed t he amount  of  money t hat  t he empl oyer  

owed t he empl oyee f or  hi s i nj ur i es,  but  not  t he amount  of  money 

t hat  t he physi c i an coul d seek f r om t he empl oyee t hr ough t he 

cour t s.   Noer ,  170 Wi s.  2d at  422- 23.   " Under  such 

ci r cumst ances, "  we r easoned,  " t he r easonabl e val ue of  t he 

ser vi ces,  as det er mi ned by t he I ndust r i al  Commi ssi on,  measur es 

t he amount  whi ch t he empl oyer  must  pay t o t he [ empl oyee]  f or  

t hi s i t em of  compensat i on,  but  t he physi c i an r ender i ng t he 

ser vi ces i s i n no manner  bound by such det er mi nat i on when he 

pr oceeds t o col l ect  f r om t he [ empl oyee] .   Hi s r emedy i n t he 
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cour t s i s l ef t  uni mpai r ed,  and he may mai nt ai n hi s act i on 

t her ei n f or  t he val ue of  hi s ser vi ces as he concei ves t hem t o 

be. "   I d.  at  423.      

¶56 Ei ght een year s l at er ,  we r evi ewed anot her  wor kmen' s 

compensat i on case,  t hi s t i me ar i s i ng f r om a conf l i c t  bet ween t he 

Act  and an i nsur ance pol i cy i ndemni f y i ng t he wor ker ' s i nj ur i es.   

St .  Mar y ' s Hosp.  & Tr ai ni ng Sch.  f or  Nur ses of  Si st er s of  

Mi ser i cor di a v.  At l as War ehouse & Col d St or age Co. ,  226 

Wi s.  568,  277 N. W.  144 ( 1938) .   We r emar ked t hat  " [ l ] i abi l i t y  

does not  depend upon t o whom cr edi t  was ext ended,  but  upon who 

i n l aw was r esponsi bl e f or  t he payment  of  t he bi l l .   The 

empl oyee hi msel f  was doubt l ess r esponsi bl e f or  payment ;  t he 

def endant  was al so r esponsi bl e f or  i t s  payment ,  because t he 

Wor kmen' s Compensat i on Law .  .  .  made i t  r esponsi bl e;  and t he 

sur et y company was al so r esponsi bl e f or  i t s  payment  because of  

i t s  pol i cy of  i ndemni t y t o t he def endant . "   St .  Mar y ' s Hosp. ,  

226 Wi s.  at  571.  

¶57 We t ake f r om t hese deci s i ons t he l esson t hat  a debt  

f or  medi cal  t r eat ment  f r om a pat i ent  t o anot her  par t y shoul d not  

be r i gi dl y consi der ed ext i ngui shed si mpl y because t he l aw may 

ul t i mat el y di r ect  t he bi l l  t o a di f f er ent  par t y.   Appl y i ng t hat  

l esson t o t he i nst ant  case,  we concl ude t hat  St .  Joseph' s l i ens 

shoul d not  have been i nval i dat ed on t he excl usi ve gr ound t hat  

Medi cai d may have ul t i mat el y pai d f or  t he char ges.      

¶58 The ut i l i t y  of  our  r ul e i s under scor ed by t he 

c i r cumst ances of  t he pr esent  case.   I f  t he Gi st er s had i ni t i at ed 

a per sonal  i nj ur y l awsui t ,  St .  Joseph' s coul d have j oi ned t he 
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act i on under  Wi s.  Admi n.  Code § DHS 106. 03( 8) .   Because t hat  

possi bi l i t y  was st i l l  open at  t he t i me St .  Joseph' s l i ens wer e 

f i l ed,  i t  woul d be i r r at i onal  t o hol d,  as a mat t er  of  l aw,  t hat  

St .  Joseph' s had an i nsuf f i c i ent l y def i ni t e i nt er est  i n t he 

f unds t hat  Amer i can Fami l y mi ght  l at er  pr ovi de pur suant  t o a 

set t l ement .    

¶59 By r el y i ng on a br oad and r i gi d i nt er pr et at i on of  

Dor r ,  t he cour t  of  appeal s s i de- st epped an anal ysi s of  wher e t he 

debt  l egal l y bel ongs.   I nst ead,  t he cour t  of  appeal s r equi r ed 

St .  Joseph' s t o pr esent  a speci f i c ,  af f i r mat i ve gr ant  of  

aut hor i t y t o j ust i f y t he cr eat i on of  an except i on t o Dor r .   Dor r  

cannot  sust ai n such a const r uct i on.   To t he ext ent  t hat  Dor r  

r eached any concl usi ons r egar di ng t he per mi ssi bi l i t y  of  hospi t al  

l i ens gener al l y,  t hey f l ow ent i r el y f r om t he cour t  of  appeal s '  

det er mi nat i on t hat  t he pat i ent  i n t hat  case owed no debt  t o 

Sacr ed Hear t .   Such a hol di ng says not hi ng about  whet her  t he 

Gi st er s owed a debt  t o St .  Joseph' s.   I t  does vi ol ence t o Dor r ' s 

hol di ng t o r egar d i t ,  as t he cour t  of  appeal s her e di d,  as 

al ways and ever ywher e i mposi ng a bur den on hospi t al s t o j ust i f y 

wi t h speci f i c  gr ant s of  aut hor i t y ( out si de t he hospi t al  l i en 

st at ut e)  t he l i ens t hey f i l e agai nst  set t l ement s bet ween 

pat i ent s and t or t f easor s or  i nsur er s cover i ng t hei r  l i abi l i t y .    

¶60 When a cour t  i s  pr esent ed wi t h a chal l enge t o a 

hospi t al  l i en agai nst  a set t l ement  bet ween a pat i ent  and a 

t hi r d- par t y t or t f easor  and t hei r  i nsur er ,  i t  shoul d ask whet her  

t he appl i cabl e st at ut or y and r egul at or y f r amewor k per mi t  t he 

l i en i n l i ght  of  t he speci f i c  f act s of  t he case.   Par t  of  t hat  
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anal ysi s wi l l  be an exami nat i on of  whet her  t he possi bi l i t y  of  

t he pat i ent  ever  owi ng a debt  t o t he hospi t al  i s  l egal l y 

f or ecl osed i n such a way as t o r ender  t he l i en i nval i d.   We have 

conduct ed t hat  anal ysi s her e,  and we concl ude t hat  St .  Joseph' s 

l i ens ar e per mi ssi bl e. 24  

VI .  CONCLUSI ON 

¶61 We ar e asked t o deci de whet her  a char i t abl e hospi t al  

may pur sue payment  f or  medi cal  car e pr ovi ded t o a Medi cai d-

el i gi bl e pat i ent  by f i l i ng a l i en agai nst  a set t l ement  bet ween 

t he pat i ent  and an i nsur ance company cover i ng t he l i abi l i t y  of  a 

t or t f easor  r esponsi bl e f or  t he pat i ent ' s i nj ur i es.   To answer  

t he quest i on,  we have har moni zed t he compl ex st at e and f eder al  

l egal  f r amewor k sur r oundi ng Medi cai d wi t h t he hospi t al  l i en 

st at ut e.   We concl ude t hat  t he soundest  har moni zat i on of  t he t wo 

per mi t s St .  Joseph' s l i ens,  and we t her ef or e r ever se t he cour t  

of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

                                                 
24 We r ei t er at e t hat  t he hol di ng of  Dor r ,  pr oper l y 

under st ood,  i s not  over r ul ed by t hi s opi ni on.   The quest i on 
pr esent ed i n Dor r  was whet her  a hospi t al  coul d f i l e a l i en 
agai nst  a set t l ement  bet ween a pat i ent  and a t or t f easor  when t he 
pat i ent  i s  pr ot ect ed by st at ut or y and cont r act ual  i mmuni t y as a 
r esul t  of  a cont r act  bet ween her  HMO and t he t r eat i ng hospi t al .   
We do not  deal  wi t h such i mmuni t i es i n t hi s case,  and we 
t her ef or e do not  have occasi on t o r evi s i t  t he cour t  of  appeal s '  
det er mi nat i on t hat  t he l i en i n Dor r  was unenf or ceabl e.   We 
si mpl y l i mi t  Dor r  t o i t s f act s .   To t he ext ent  t he br oader  
l anguage i n Dor r  coul d be r ead t o conf l i c t  wi t h our  deci s i on 
her e,  we di sappr ove such an i nt er pr et at i on.    
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¶62 ANN WALSH BRADLEY,  J.    (dissenting).  Al t hough t he 

l egal  f r amewor k gover ni ng Medi cai d i s compl ex,  t he i ssues i n 

t hi s case ar e st r ai ght f or war d.   Wi sconsi n' s Medi cai d pr ogr am 

ci r cumscr i bes t he opt i ons avai l abl e t o ser vi ce pr ovi der s l i ke 

St .  Joseph' s Hospi t al .   Under  Wi sconsi n' s Medi cai d pr ogr am,  t he 

Gi st er s ar e not  l i abl e f or  t he cost  of  t hei r  car e.   To r ecoup 

t hese cost s,  t he hospi t al  has t wo opt i ons.   I t  can bi l l  

Medi cai d,  or  i t  can at t empt  t o r ecover  i t s char ges by j oi ni ng 

t he Gi st er s '  per sonal  i nj ur y l awsui t .     

¶63 Unf or t unat el y,  t he maj or i t y does not  under t ake a 

car ef ul  exami nat i on of  t he r el evant  l aw.   I nst ead,  i t  embr aces a 

t hi r d opt i on,  unavai l abl e under  t he l aw gover ni ng Wi sconsi n' s 

Medi cai d pr ogr am,  whi ch v i ol at es t he i mpor t ant  pr i nci pl es 

under l y i ng t he pr ogr am.   These pr i nci pl es shoul d cont r ol  t he 

out come of  t hi s case.   Because I  concl ude t hat  t he Gi st er s ar e 

ent i t l ed t o a decl ar at i on t hat  t he hospi t al ' s  l i ens ar e i nval i d,  

I  r espect f ul l y di ssent .    

I  

¶64 Al t hough t he maj or i t y ' s di scussi on i s at  t i mes 

di f f i cul t  t o f ol l ow,  i t  ar r i ves at  t he concl usi on t hat  t he 

hospi t al  i s  per mi t t ed t o i mpose l i ens on t he Gi st er s '  money 

set t l ement  wi t h t he t or t f easor .   On t he one hand,  f or  pur poses 

of  f eder al  l aw,  i t  acknowl edges t hat  t he hospi t al ' s  l i ens ar e an 

at t empt  t o col l ect  f r om t he Gi st er s.   Maj or i t y op. ,  ¶18.   On t he 

ot her  hand,  i t  concl udes j ust  t he opposi t e:  t hat  t he l i ens ar e 
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not  an at t empt  t o col l ect  f r om t he Gi st er s,  but  r at her ,  t hey ar e 

an at t empt  t o col l ect  t he Gi st er s '  money.   See i d. ,  ¶31.  

¶65 Empl oyi ng a " pl ai n l anguage"  anal ysi s,  t he maj or i t y 

const r ues t he st at ut or y pr ohi bi t i on agai nst  " knowi ngl y i mposi ng 

di r ect  char ges upon a [ Medi cai d]  r eci pi ent "  as pr ohi bi t i ng onl y 

t hose char ges t hat  " pr oceed[ ]  wi t hout  i nt er r upt i on i n a st r ai ght  

cour se or  l i ne"  wi t hout  " devi at i ng or  swer vi ng. "   I d. ,  ¶30.   

Appar ent l y,  t he hospi t al ' s  l i ens " devi at e or  swer ve"  

suf f i c i ent l y t o sat i sf y t he maj or i t y.   Because t he hospi t al  di d 

not  send a bi l l  t o t he Gi st er s,  i d. ,  ¶34,  and because t he l i ens 

ar e di r ect ed at  t he Gi st er s '  pr oper t y ( t hat  i s ,  t hei r  set t l ement  

money f r om t he t or t f easor )  and not  at  t he Gi st er s t hemsel ves,  

i d. ,  ¶¶31,  31 n. 15,  t he maj or i t y ul t i mat el y concl udes t hat  t he 

hospi t al ' s  l i ens do not  const i t ut e " di r ect  char ges. "    

¶66 The maj or i t y acknowl edges t hat  t he Wi sconsi n 

Admi ni st r at i ve Code per mi t s t he hospi t al  t o j oi n t he Gi st er s '  

l awsui t  agai nst  t he t or t f easor ,  but  t hat  same code pr ovi s i on 

does not  expr essl y aut hor i ze t he hospi t al ' s  l i ens.   

Never t hel ess,  i t  r easons t hat  i t  woul d be a " per ver se r esul t "  i f  

t he hospi t al  wer e not  per mi t t ed t o f i l e a l i en.    I d. ,  ¶37.   I t  

appear s t o concl ude t hat  t her e i s no di f f er ence bet ween j oi ni ng 

a l awsui t  and f i l i ng a l i en because " t he money bei ng sought  

or i gi nat es f r om t he same sour ce, "  " goes t o t he same r eci pi ent s, "  

and " i s desi gnat ed f or  t he same pur pose. "   I d.     

¶67 Fi nal l y,  t he maj or i t y at t empt s t o di st i ngui sh Dor r  v.  

Sacr ed Hear t  Hosp. ,  228 Wi s.  2d 425,  597 N. W. 2d 462 ( Ct .  App.  

1999) ,  by obser vi ng t hat  t he pat i ent s i n t hat  case " wer e 
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pr ot ect ed by st at ut or y and cont r act ual  i mmuni t y as a r esul t  of  

t hei r  HMO. "   Maj or i t y op. ,  ¶44.   I t  not es t hat  t he Gi st er s di d 

not  subscr i be t o an HMO,  and i t  concl udes t hat  t he pr i nci pl es of  

Dor r  have no bear i ng on t hi s case.   I d. ,  ¶45.   

I I  

¶68 Wi sconsi n St at .  § 779. 80 pr ovi des t hat  a char i t abl e 

hospi t al  " shal l  have a l i en f or  ser vi ces r ender ed .  .  .  t o any 

per son who has sust ai ned per sonal  i nj ur i es as a r esul t  

of  .  .  .  any t or t  of  any ot her  per son. "   The l i en " shal l  at t ach 

t o"  t he pat i ent ' s set t l ement  agai nst  t he t or t f easor . 1   

¶69 I f  t hi s case di d not  i nvol ve ser vi ces pr ovi ded t o 

Medi cai d r eci pi ent s,  t her e woul d be l i t t l e doubt  t hat  t he 

hospi t al  coul d i mpose a l i en on any set t l ement  t he Gi st er s 

r ecei ved f r om t he t or t f easor .   However ,  t he Gi st er s ar e Medi cai d 

r eci pi ent s,  and Wi sconsi n' s Medi cai d pr ogr am i s hi ghl y 

r egul at ed.   I t s r egul at i ons c i r cumscr i be t he opt i ons avai l abl e 

t o ser vi ce pr ovi der s.           

¶70 Det er mi ni ng whet her  t he hospi t al ' s  l i ens ar e val i d 

r equi r es a car ef ul  exami nat i on of  t he compl ex st at ut es and 

admi ni st r at i ve code pr ovi s i ons gover ni ng Wi sconsi n' s Medi cai d 

                                                 
1 I t  i s  i mpor t ant  t o not e t hat  t he hospi t al  l i en st at ut e was 

cr eat ed i n 1961,  f our  year s pr i or  t o t he advent  of  Medi cai d.   
See ch.  418,  Laws of  1961.   Accor di ngl y,  when t he hospi t al  l i en 
st at ut e was cr eat ed,  t he l egi s l at ur e coul d not  have cont empl at ed 
how i t s pr ovi s i ons woul d appl y t o ser vi ces pr ovi ded t o Medi cai d 
r eci pi ent s.  
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pr ogr am. 2  Unf or t unat el y,  t he maj or i t y does not  under t ake a 

car ef ul  exami nat i on of  t hi s l aw,  and as a r esul t ,  i t  over l ooks 

t wo i mpor t ant  pr i nci pl es under l y i ng Wi sconsi n' s Medi cai d pr ogr am 

t hat  shoul d cont r ol  t he out come of  t hi s case.   

A 

¶71 The f i r st  pr i nci pl e over l ooked by t he maj or i t y  i s t hat  

a hospi t al  cannot  char ge Medi cai d r eci pi ent s f or  ser vi ces 

cover ed by Medi cai d.   The r eason Medi cai d r eci pi ent s cannot  be 

char ged i s because t hey ar e not  l i abl e f or  t he cost  of  t hese 

ser vi ces.      

¶72 Wi sconsi n St at .  § 49. 49( 3m) ( a)  est abl i shes t hat  " [ n] o 

pr ovi der  may knowi ngl y i mpose upon a r eci pi ent  char ges i n 

addi t i on t o payment s r ecei ved [ f r om Medi cai d]  or  knowi ngl y 

i mpose di r ect  char ges upon a r eci pi ent  i n l i eu of  obt ai ni ng 

payment  [ f r om Medi cai d] . "   The meani ng of  t hi s st at ut e i s 

i l l umi nat ed by Wi s.  Admi n.  Code § DHS 104. 01( 12) ( b) ,  ent i t l ed 

" Fr eedom f r om havi ng t o pay f or  ser vi ces cover ed by [ Medi cai d] . "   

I t  pl ai nl y pr ovi des:  " Reci pi ent s may not  be hel d l i abl e by 

cer t i f i ed pr ovi der s f or  cover ed ser vi ces and i t ems f ur ni shed 

                                                 
2 The r el evant  st at ut es ar e set  f or t h at  Wi s.  St at .  

§§ 49. 43–49. 499.   Addi t i onal l y,  t he l egi s l at ur e has aut hor i zed 
t he Depar t ment  of  Heal t h Ser vi ces ( pr evi ousl y,  t he Depar t ment  of  
Heal t h and Fami l y Ser vi ces)  t o admi ni st er  Medi cai d on a 
st at ewi de l evel .   Wi s.  St at .  § 49. 45( 10) ;  Wi s.  Admi n.  Code § DHS 
101. 01.   To t hi s  end,  t he depar t ment  has devi sed a compl ex set  
of  r egul at i ons gover ni ng t he r i ght s and r esponsi bi l i t i es of  
Medi cai d pr ovi der s and r eci pi ent s.   See Wi s.  Admi n.  Code Chs.  
DHS 100- 109.  
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under  t he [ Medi cai d]  pr ogr am,  except  f or  copayment s or  

deduct i bl es under  par .  ( a)  .  .  .  . " 3 

¶73 The maj or i t y acknowl edges t hat  t he hospi t al ' s  l i ens 

ar e an at t empt  t o " col l ect  f r om t he pat i ent [ ] . "   Maj or i t y op. ,  

¶18.   Never t hel ess,  i t  asser t s t hat  t he l i ens do not  v i ol at e t he 

pr ohi bi t i on agai nst  " di r ect  char ges. "   I t  r easons t hat  t he 

hospi t al  i s  not  seeki ng " di r ect  r ecour se"  f r om t he pat i ent s,  but  

r at her ,  i t  i s  seeki ng r ecour se f r om t he pat i ent s '  money.   I d. ,  

¶31.    

¶74 Thi s r easoni ng i s not  per suasi ve.   Ther e i s no 

meani ngf ul  di f f er ence bet ween seeki ng r ecour se f r om a pat i ent  

and seeki ng r ecour se f r om t he pat i ent ' s money.   I f  t he 

pr ohi bi t i on on " di r ect  char ges"  never t hel ess al l owed t he 

hospi t al  t o f i l e a cause of  act i on agai nst  a Medi cai d 

r eci pi ent ' s money set t l ement  because i t  i s  " pr oper t y, "  what  

ot her  pr oper t y bel ongi ng t o a Medi cai d r eci pi ent  coul d t he 

hospi t al  seek?     

¶75 As expl ai ned above,  Medi cai d r eci pi ent s cannot  be 

char ged f or  cover ed ser vi ces because t hey ar e not  l i abl e f or  t he 

cost  of  t hese ser vi ces.   The hospi t al ' s  at t empt  t o col l ect  t he 

pat i ent s '  money set t l ement  v i ol at es t hi s under l y i ng pr i nci pl e.     

                                                 
3 The non- l i abi l i t y  of  Medi cai d r eci pi ent s i s r epeat ed i n 

Wi s.  Admi n.  Code DHS § 106. 04( 3) ,  ent i t l ed " Non- l i abi l i t y  of  
r eci pi ent s. "   I t  pr ovi des,  i n r el evant  par t ,  t hat  a hospi t al  may 
not  " at t empt  t o i mpose an unaut hor i zed char ge or  r ecei ve payment  
f r om a r eci pi ent ,  r el at i ve or  ot her  per son f or  ser vi ces 
pr ovi ded,  or  i mpose di r ect  char ges upon a r eci pi ent  i n l i eu of  
obt ai ni ng payment  under  t he pr ogr am .  .  .  . "  
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¶76 For  t he same r eason,  t he maj or i t y ' s at t empt  t o 

di st i ngui sh Dor r  i s unavai l i ng.   The maj or i t y expl ai ns t hat  t he 

Dor r s wer e not  l i abl e f or  t he cost  of  t hei r  ser v i ces because,  as  

member s of  an HMO,  t hey wer e pr ot ect ed by st at ut or y and 

cont r act ual  i mmuni t y.   Maj or i t y op. ,  ¶39.   Her e,  t he l aw 

gover ni ng Wi sconsi n' s Medi cai d pr ogr am l i kewi se pr ovi des t hat  

Medi cai d r eci pi ent s ar e i mmune f r om l i abi l i t y  f or  t he cost  of  

ser vi ces t hey r ecei ve.    

¶77 The Dor r  case squar el y addr esses t he i ssue at  hand i n 

t hi s case.   Ther e i s no l egal l y s i gni f i cant  di f f er ence bet ween 

t he ef f ect  of  t he st at ut or y and cont r act ual  i mmuni t y at  i ssue i n 

Dor r  and t he i mmuni t y at  i ssue i n t hi s case.   Based on t he 

r easoni ng i n Dor r ,  " no hospi t al  l i en can be f i l ed agai nst  [ a 

Medi cai d r eci pi ent ' s]  pr oper t y because t he [ r eci pi ent ]  i s  not  

i ndebt ed t o t he hospi t al  f or  t he medi cal  ser v i ces pr ovi ded. "   

See i d. ,  ¶43 ( quot i ng Dor r ,  228 Wi s.  2d at  435) .      

B 

¶78 The maj or i t y ' s anal ysi s al so over l ooks a second 

i mpor t ant  pr i nci pl e under l y i ng Wi sconsi n' s Medi cai d pr ogr am.   I n 

a s i t uat i on l i ke t hi s wher e a t hi r d- par t y t or t f easor  may be 

l i abl e f or  ser vi ces pr ovi ded t o a Medi cai d r eci pi ent ,  t he 

hospi t al  has t wo bi l l i ng opt i ons.   I t  can bi l l  Medi cai d,  or  i t  

can at t empt  t o r ecover  i t s char ges by j oi ni ng t he Gi st er s '  

per sonal  i nj ur y l awsui t .   The l aw gover ni ng Wi sconsi n' s Medi cai d 

pr ogr am does not  aut hor i ze any t hi r d opt i on.  
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¶79 The hospi t al ' s  t wo opt i ons ar e c l ear l y set  f or t h i n 

Wi s.  Admi n.  Code § DHS 106. 03( 8) ,  whi ch pr ovi des i n r el evant  

par t :  

Per sonal  I nj ur y and Wor ker s Compensat i on Cl ai ms.  I f  a 
pr ovi der  t r eat s a r eci pi ent  f or  i nj ur i es or  i l l ness 
sust ai ned i n an event  f or  whi ch l i abi l i t y  may be 
cont est ed or  dur i ng t he cour se of  empl oyment ,  t he 
pr ovi der  may el ect  t o bi l l  [ Medi cai d]  f or  ser vi ces 
pr ovi ded wi t hout  r egar d t o t he possi bl e l i abi l i t y  of  
anot her  par t y or  t he empl oyer .   The pr ovi der  may 
al t er nat i vel y el ect  t o seek payment  by j oi ni ng i n t he 
r eci pi ent ' s per sonal  i nj ur y c l ai m or  wor ker s 
compensat i on c l ai m .  .  .  . 4   

( Emphasi s added. )   Addi t i onal l y,  t hese t wo opt i ons ar e c l ear l y  

set  f or t h i n a handbook pr oduced by t he Depar t ment  of  Heal t h 

Ser vi ces t o expl ai n t he pr ogr am t o heal t h car e pr ovi der s. 5   

¶80 Ther e ar e advant ages and di sadvant ages t o bot h of  t he 

hospi t al ' s  opt i ons.   I f  t he hospi t al  chooses t he f i r st  opt i on 

and bi l l s  Medi cai d,  i t s  r ecover y of  a por t i on of  i t s  bi l l  i s  

cer t ai n,  but  t he hospi t al  wi l l  r ecei ve r ei mbur sement  at  a 

                                                 
4 Wi sconsi n Admi n.  Code § DHS 106. 03( 8)  goes on t o expl ai n 

t hat  t he hospi t al  cannot  at t empt  t o r ecei ve payment  bot h f r om 
Medi cai d and f r om t he r eci pi ent ' s per sonal  i nj ur y c l ai m.   

5 See DHFS,  Al l  Pr ovi der  Coor di nat i on of  Benef i t s :  Medi cai d 
and Badger Car e I nf or mat i on f or  Pr ovi der s,  at  21,  avai l abl e at  
ht t ps: / / www. f or war dheal t h. wi . gov/ kw/ pdf / al l _coor d. pdf .   The 
handbook expl ai ns:  

Pr ovi der s may choose t o seek payment  f r om wor ker ' s 
compensat i on or  c i v i l  l i abi l i t i es.   Pr ovi der s may 
r ecei ve mor e t han t he Medi cai d- al l owed amount  f r om t he 
set t l ement ;  however ,  i n some cases t he set t l ement  may 
not  be enough t o cover  al l  cost s i nvol ved.  

Pr ovi der s ar e not  r equi r ed t o seek payment  f r om 
wor ker ' s compensat i on or  c i v i l  l i abi l i t i es,  i nst ead of  
Wi sconsi n Medi cai d,  because of  t he t i me i nvol ved t o 
set t l e t hese cases.  .  .  .   
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r educed r at e as det er mi ned by a Medi cai d f or mul a. 6  I f  t he 

hospi t al  chooses t he second opt i on and t he l awsui t  i s  

successf ul ,  t he hospi t al  may r ecover  a l ar ger  por t i on of  i t s  

char ges.   Never t hel ess,  r eachi ng a set t l ement  wi t h t he 

t or t f easor  may t ake mont hs or  year s.   Addi t i onal l y,  t he 

hospi t al ' s  r ecover y i s by no means guar ant eed,  especi al l y when 

t he t or t f easor  has i nadequat e i nsur ance.     

¶81 Al t hough t he maj or i t y acknowl edges t hat  t he hospi t al  

has but  t wo opt i ons under  t he l aw,  i t  embr aces a t hi r d opt i on.   

I t  per mi t s t he hospi t al  t o i mpose a l i en on set t l ement  money t he 

Medi cai d r eci pi ent  r ecover s f r om t he t or t f easor .  

¶82 The opt i on embr aced by t he maj or i t y i s not  aut hor i zed 

by t he l aw gover ni ng Wi sconsi n' s Medi cai d pr ogr am.   When a 

st at ut e or  code pr ovi s i on set s f or t h speci f i c  opt i ons,  cour t s 

f r equent l y assume t hat  any opt i on t hat  was omi t t ed was i nt ended 

t o be excl uded. 7  The maj or i t y di scar ds t hi s canon of  

const r uct i on and concl udes t hat ,  al t hough j ust  t wo opt i ons ar e 

set  f or t h i n t he l aw gover ni ng Medi cai d,  t hr ee opt i ons ar e 

al l owed.     

¶83 The maj or i t y ' s j ust i f i cat i on f or  al l owi ng t he hospi t al  

t o pur sue a t hi r d opt i on i s based on t he pr emi se t hat  t her e i s 

                                                 
6 I f  t he hospi t al  choses t he f i r s t  opt i on,  t he Depar t ment  of  

Heal t h Ser vi ces wi l l  bear  t he r esponsi bi l i t y  of  at t empt i ng t o 
r ecoup t hose expenses f r om t he t or t f easor .   See Wi s.  St at .  
§ 49. 89( 2) - ( 3) .  

7 See FAS,  LLC v.  Town of  Bass Lake,  2007 WI  73,  ¶27,  301 
Wi s.  2d 321,  733 N. W. 2d 287 ( di scussi ng t he maxi m " expr essi o 
uni us est  excl us i o al t er i us, "  whi ch means " t he expr ess ment i on 
of  one mat t er  excl udes ot her  s i mi l ar  mat t er s not  ment i oned. " ) .  
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no di f f er ence bet ween j oi ni ng a l awsui t  and i mposi ng a l i en on 

t he money r ecover ed f r om t hat  l awsui t .   I n bot h cases,  t he 

maj or i t y cont ends,  " t he money bei ng sought  or i gi nat es f r om t he 

same sour ce ( Amer i can Fami l y) ,  goes t o t he same r eci pi ent s ( t he 

Gi st er s and St .  Joseph' s) ,  and i s desi gnat ed f or  t he same 

pur pose ( t o sat i sf y t he medi cal  expenses i ncur r ed by t he Gi st er s 

af t er  t he acci dent ) . "   Maj or i t y op. ,  ¶37.   Because " i t  i s  

per mi ssi bl e f or  St .  Joseph' s t o pur sue t he f unds by j oi ni ng t he 

l awsui t , "  t he maj or i t y concl udes t hat  " i t  i s  t her ef or e 

per mi ssi bl e f or  St .  Joseph' s t o pur sue t he f unds t hr ough l i ens. "   

I d.    

¶84 Thi s pr emi se i s f al se.   I mposi ng a l i en on t he 

Gi st er s '  f ut ur e set t l ement  money i s qui t e di f f er ent  f r om j oi ni ng 

t he Gi st er s '  per sonal  i nj ur y l awsui t .    

¶85 I f  t he hospi t al  wer e t o j oi n t he Gi st er s '  per sonal  

i nj ur y sui t  as a subr ogat ed pl ai nt i f f ,  i t  woul d bear  cer t ai n 

r esponsi bi l i t i es as a par t y t o a l awsui t .   I t  woul d be r equi r ed 

t o act i vel y par t i c i pat e i n t he l awsui t  by at t endi ng hear i ngs,  

engagi ng i n di scover y,  and negot i at i ng possi bl e set t l ement s.    

¶86 Fur t her ,  t he hospi t al ' s  ent i t l ement  t o a por t i on of  

t he set t l ement  woul d be subj ect  t o var i ous common l aw 

pr i nci pl es,  such as t he made whol e doct r i ne est abl i shed i n Ri mes 

v.  St at e Far m Mut ual  Aut omobi l e I nsur ance Co. ,  106 Wi s.  2d 263,  

272,  316 N. W. 2d 348 ( 1982) .   Under  Ri mes,  " one who cl ai ms 

subr ogat i on r i ght s,  whet her  under  t he aegi s of  ei t her  l egal  or  

convent i onal  subr ogat i on,  i s  bar r ed f r om any r ecover y unl ess t he 

[ i nj ur ed pl ai nt i f f ]  i s  made whol e, "  and " [ i ] t  i s  onl y when t her e 
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has been f ul l  compensat i on f or  al l  t he damage el ement s of  t he 

ent i r e cause of  act i on t hat  t he [ i nj ur ed pl ai nt i f f ]  i s  made 

whol e. "   I d.  at  275.   Accor di ngl y,  i f  t he hospi t al  j oi ned t he 

Gi st er s '  per sonal  i nj ur y l awsui t ,  i t  woul d not  be ent i t l ed t o 

any compensat i on unt i l  t he Gi st er s wer e f ul l y compensat ed f or  

al l  of  t hei r  damages.  

¶87 The hospi t al ' s  at t or ney wel l  under st ands t he 

i mpor t ance of  t he di f f er ences bet ween j oi ni ng a l awsui t  and 

i mposi ng a l i en.   Dur i ng or al  ar gument ,  he expl ai ned:  " Absent  

t he avai l abi l i t y  of  a l i en,  .  .  .  you woul d be t al k i ng at  best  a 

subr ogat ed i nt er est  whi ch of  cour se woul d be ext i ngui shabl e at  a 

hear i ng pur suant  t o t hi s cour t ' s  deci s i on i n Ri mes.  .  .  .  I  

woul d ar gue t hat  a l i en under  779. 80 i s a pr i or i t y r i ght  t hat  i s  

not  suscept i bl e t o el i mi nat i on under  Ri mes. " 8   

¶88 Unf or t unat el y,  t he maj or i t y f ai l s  t o gr asp t hese 

di st i nct i ons.   By per mi t t i ng t he hospi t al  t o bow out  of  t he 

l i t i gat i on pr ocess and i mpose a l i en on t he Gi st er s '  set t l ement  

money,  t he maj or i t y ar guabl y al l ows t he hospi t al  t o avoi d t he 

cost s of  engagi ng i n l i t i gat i on and common l aw pr i nci pl es such 

as t he made whol e doct r i ne.   I n a case l i ke t hi s wher e t he 

hospi t al ' s  char ges ar e subst ant i al  and t he avai l abl e i nsur ance 

pr oceeds ar e l i mi t ed,  t he hospi t al  coul d absor b a maj or i t y of  

                                                 
8 Because t he maj or i t y f ai l s  t o gr asp any di st i nct i on 

bet ween j oi ni ng a l awsui t  and i mposi ng a l i en,  i t  does not  
gr appl e wi t h any pot ent i al  consequences of  i t s  deci s i on.   Asi de 
f r om t hi s br i ef  ment i on dur i ng or al  ar gument ,  t he par t i es di d 
not  br i ef  or  ar gue whet her  a hospi t al  l i en woul d be suscept i bl e 
t o el i mi nat i on under  Ri mes,  and t hat  quest i on has not  been 
deci ded by t he cour t .    
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t he set t l ement ,  l eavi ng t he Gi st er s and ot her  heal t h car e 

pr ovi der s,  such as doct or s,  wi t hout  any r ecover y.       

¶89 I  concl ude t hat  t he Gi st er s ar e ent i t l ed t o a 

decl ar at i on t hat  t he hospi t al ' s  l i ens ar e i nval i d.   Because t he 

maj or i t y ' s anal ysi s cannot  be squar ed wi t h t he pr i nci pl es 

under l y i ng Wi sconsi n' s Medi cai d pr ogr am,  I  r espect f ul l y di ssent .    

¶90 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON and JUSTI CE N.  PATRI CK CROOKS j oi n t hi s di ssent .    
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