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No. 2009AP2973
(L.C. No. 09-TP-6)

STATE OF W SCONSI N ) I N SUPREME COURT

In re the termnation of parental rights to
Ganenevere T., a person under the age of 18:

Tamy WG, FI LED

Petiti oner - Respondent, MAY 17, 2011

A. John Voel ker
V. Acting derk of Suprene
Court

Jacob T.,

Respondent - Appel | ant .

APPEAL from an order of the Circuit Court for Gant County,

M chael Kirchman, Judge. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This case comes before
us by certification from the court of appeals. Certification
was recomended to "resolve the anbiguities and uncertainties
regarding the use of Ws. Stat. 8§ 48.415(6) as a ground to
termnate parental rights.” Tammy WG v. Jacob T., No.

2009AP2973, wunpublished slip op., at 11 (Ws. C. App. Apr. 22,

2010). The certified questions are:

(1) \Wether "once a ' substanti al par ent al
relationship' is established, the relevant tine period
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ends and subsequent events are not relevant to the
i ssue of a substantial parental relationship";

(2) "whether a fact-finder nmay determ ne that,
despite significant parenting, poor quality parenting
is a reason to find that a 'substantial parenta
rel ati onship’ has not been established"; and

(3) Whether our interpretation of Ws. Stat.
§ 48.415(6) as it relates to the preceding two issues
"conports with the constitutional protections afforded
parents.”

12 In addition, Jacob argues that: (1) the circuit court
erred when it denied his notion for a directed verdict, and (2)
he should be granted a new trial in the interest of justice
because the jury instruction was inconplete and i naccurate.

3 We conclude that Ws. Stat. § 48.415(6) (2007-08)?
prescribes a totality-of-the-circunstances test. When appl yi ng
this test, the fact-finder should consider any support or care,
or lack thereof, the parent provided the child throughout the
child's entire Iife. This analysis may include the reasons why
a parent was not caring for or supporting her child and exposure
of the child to a hazardous Iliving environnent. We further
conclude that the statute was not unconstitutional as applied to
Jacob. Finally, the circuit court did not err when it denied
Jacob's notion for a directed verdict and Jacob waived his
argunent that the jury instruction was i nproper. Accordi ngly,
Jacob's parental rights were lawfully term nated; we affirm the
j udgnment of the circuit court.

. BACKGROUND

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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14 Grenevere was born to Tammy WG (Tamry) and Jacob T.
(Jacob) in md-January of 2005. Tanmy and Jacob |ived together
for approximately a year before Gaenevere was born. Duri ng
Tanmy's pregnancy, Jacob left his job to take care of Tammy who
was on "extrenme bed rest.” Mor eover, he acconpanied Tammy to
doctor appointnments, was at Omenevere's delivery, and was
exci ted about the baby.

15 For the first two nonths of OGmenevere's life, Tammy
and Jacob were both home full-tinme, but then Tammy returned to
wor K. In the following two nonths (approximately nonths three
and four of Gnenevere's life), Jacob was, as Tammy phrased it, a
"stay at honme dad." During the first four nonths of her life
Jacob participated in feeding, changing, and otherw se caring
for Gvenevere. In addition, both he and Tanmy took Gaenevere to
her doctor's appointnents. However, Tammy testified that when
she came honme from work, she would take Gmenevere to the bedroom

for the night because the house was a ness, there was m | dew

covering the dishes, and beer cans in the living room |In 2005,
Jacob and Tammy agreed to nove from Mnnesota to |Illinois.
However, in May 2005, only Jacob noved to Illinois. Tammy noved

into the hone of Douglas G (Douglas), whom she subsequently
married.

16 At the tinme of their separation, Jacob and Tamy
agreed to a custody plan in which OGanenevere would spend two
months with Tammy, followed by two nonths with Jacob. However
Tamry testified that she refused to go through wth the plan
because of concerns about Jacob's alcohol abuse and "drug

3
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paraphernalia"? and the effect this could have on Gaenevere's
safety.

17 Fol l owi ng Jacob's May 2005 relocation to Illinois, he
had little contact with Gaenevere. He drove from his hone in
Il'linois to Mnnesota to visit Omenevere either two or three
ti mes® between 2005 and 2006. The first visit was in either July
or August of 2005. The visit lasted approxi mately one-and-a-
hal f hours.

18 Tamry testified that Jacob's second visit was in July
of 2006. Tamry could not recall how long that visitation
| ast ed. Jacob, however, did not nention this visit in his
testinmony and asserted that there have been only two visits
since he noved to Illinois. Jacob and Tammy both testified that
there was a final visit with Onenevere in Novenmber of 2006.
There is no evidence that the second and third visits were of
any substantial |[|ength. Jacob has not had in-person contact
wi th Gmenevere since that tine.

19 Between July of 2005 and Novenber of 2006, Jacob
testified that he called Tammy with regard to OGmenevere, but
that his calls were "random" Specifically, Jacob said he
"didn't do it like every week or every two weeks." Mor eover,

Jacob testified that he spoke with Gaenevere on the phone two to

2 Tammy's concerns regarding Jacob's drug abuse related to
his use of marijuana. There is no evidence Jacob used other,
"“harder" drugs.

3 As discussed below, there is conflict in the tria
testi mony about whether there were two or three visits.

4
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three times between 2007 and 2008; however, Tammy did not recal
any contact, via phone or otherw se, between Jacob and Gaenevere
in 2007. Throughout this time, Tamry updated Jacob when her
contact information changed. O note, in 2006, Tammy, Dougl as,
Gaenevere, and the couple's other two daughters noved to a city
in southwest Wsconsin only two hours from Jacob's Illinois
resi dence. Jacob was aware of their relocation.

10 Jacob explained that his Jlack of contact wth
Grenevere from the sumer of 2005 up until trial was not the
result of Tammy's refusal to let him see Gmenevere, but rather
her condition that these visits be supervised. Specifically,
Tanmmy required that Jacob's visits with Gaenevere be supervised
by Tammy, Dougl as, or soneone that Jacob hired.?

11 Since Jacob's nove to Illinois in 2005, he has not
provided any financial or material support for Onenevere. He
has never paid child support to Tammy for Omenevere's care or
taken steps to set up child support. Jacob did testify that he
of fered noney to Tammy for Omenevere's care after the two split,

but that she refused his offer.®> Jacob adnmitted that he did not

“ At trial, Jacob asserted that instead of abiding by
Tamry's conditions in order to see his daughter, his plan was to
save up enough noney to hire an attorney to take Tammy to court
and chal | enge her conditions.

® When first asked at trial if Jacob or his cousin offered
to pay child support during Jacob's first visit with Gaenevere,
Tamry testified that soneone "m ght have said sonething, but |
can't renenber."” She | ater acknow edged that Jacob m ght have
of fered her $150. | van, Jacob's cousin, who wtnessed this
visit, testified that Jacob offered her $200 and al so offered to
buy di apers and cl ot hes, but Tanmy refused.
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know who Gwaenevere's pediatrician was, what school she was
attending or her teacher's nane. Addi tionally, he has never
sought assistance from the courts to have contact or placenent.
Except during the first four nonths of Gmenevere's |ife when
Tanmy and Jacob |ived together, Jacob has never taken Gaenevere
to her doctor appointnents.

12 Jacob's final contact wth Gmenevere before the August
2009 fact-finding hearing was a call in md-January 2009 on
Grenevere's fourth birthday. During this call, Tammy and Jacob
di scussed a potential visit in February that never took place.
Tamry also told Jacob she wanted to have Jacob's rights
termnated so that Douglas coul d adopt Gaenevere.

13 On April 8, 2009, Tammy filed a petition in Gant
County Circuit Court to termnate Jacob's parental rights. The
petition was anended on May 20, 2009. It claimed Jacob's rights
should be term nated because he had failed to assune parental
responsibility as defined in Ws. Stat. § 48.415(6). A fact-
finding hearing was heard by a jury on August 13 and 14 of 2009.

14 At the close of the fact-finding hearing, the circuit
court denied notions from each party for a directed verdict and,
instead, instructed the jury to determne if Jacob assuned
parental responsibility for Omenevere. Nei t her party objected

to the jury instructions, which instructed the jury to answer a

special verdict question: "Has Jacob [] failed to assune
parental responsibility for OGnenevere []?" The jury answered
"yes" by a vote of eleven to one. Subsequent |y, on
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Septenber 10, 2009, at the dispositional hearing, the circuit
court term nated Jacob's parental rights.

115 Jacob appealed the termnation of his parental rights
to the Wsconsin Court of Appeals. The court of appeals

determined that its holding in State v. Quinsanna D., 2002 W

App 318, 259 Ws. 2d 429, 655 N W2d 752, prevented it "from
interpreting Ws. Stat. 8§ 48.415(6) in a manner that s
consi st ent both wth the |anguage of the statute and
constitutional protections accorded parental rights." Tamy W
G, No. 2009AP2973, at 2. Therefore, the court of appeals
certified the appeal, which we accepted pursuant to Ws. Stat.
§ 808.05.° W now affirmthe decision of the circuit court.
1. DI SCUSSI ON
A.  Standard of Review

116 The interpretation of Ws. Stat. § 48.415(6) and the

application of that statute to a given set of facts are

guestions of law that we review i ndependently. Marder v. Bd. of

Regents of the Univ. of Ws. Sys., 2005 W 159, 919, 286 Ws. 2d

252, 706 N.W2d 110. Wether a statute and the application of a
statute are constitutional are also questions of law that we

revi ew i ndependently. Dane Cnty. Dep't of Human Servs. v. Ponn

P., 2005 W 32, 14, 279 Ws. 2d 169, 694 N W2d 344.

® Wsconsin Stat. § 808.05(2) provides in relevant part:
"The suprene court may take jurisdiction of an appeal or any
ot her proceeding pending in the court of appeals if: . . . [i]t
grants direct review upon certification from the court of
appeals prior to the court of appeals hearing and deciding the
matt er "
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17 W examne as a question of |aw whether the circuit

court properly refused to grant a directed verdict. See Bubb v.

Brusky, 2009 W 91, 930, 321 Ws. 2d 1, 768 N W2d 903. Ve
i ndependently review, as a question of |aw, whether the evidence
is sufficient to support the jury's verdict. State v.

Poel I i nger, 153 Ws. 2d 493, 501, 451 NW 752 (1990).

B. Wsconsin Stat. § 48.415(6):
Failure to Assune Parental Responsibility

a. Termnation of parental rights proceedi ngs

118 A brief overview of termnation of parental rights
proceedings in Wsconsin is a helpful starting point.
Term nation of parental rights proceedings involve a two-step
process that begins when the petitioner pleads one of the ten
grounds for involuntary termnation under Ws. Stat. § 48.415.
The first step of the proceeding is the fact-finding hearing.
"The purpose of the fact-finding hearing is to determ ne whether
grounds exist for the termnation of parental rights in those
cases where the termnation [is] contested . . . ." Ws. Stat.
§ 48.424(1). “If the jury or court determnes that the facts
alleged in the petition have not been proven, the court
di sm sses the petition. Conversely, '[i]f grounds for the
term nation of parental rights are found by the court or jury,

the court shall find the parent unfit.'" Sheboygan Cnty. Dep't

of Health & Human Servs. v. Julie A B., 2002 W 95, 926, 255

Ws. 2d 170, 648 N.W2d 402 (citing 8 48.424(4)). The focus of
this step is whether the 8 48.415 ground has been net, not the

child' s best interest.
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19 The second-step, the dispositional hearing, occurs
only after the fact-finder finds a Ws. Stat. 8§ 48.415 ground
has been proved and the court has made a finding of unfitness.
Id., 928. In this step, the best interest of the child is the

"prevailing factor.” 1d. See also, Ws. Stat. 8§ 48.426(2). |If

the court finds a termnation of parental rights is in the
child's best interest, termnation should be ordered. Julie
A.B., 255 Ws. 2d 170, 938.
b. Statutory interpretation
120 "[S]tatutory interpretation begins with the |anguage
of the statute. If the neaning of the statute is plain, we

ordinarily stop the inquiry." State ex rel. Kalal v. Crcuit

Court for Dane Cnty., 2004 W 58, 945, 271 Ws. 2d 633, 681

N.W2d 110 (internal quotation and citation omtted). NMoreover,
"statutory language is interpreted in the context in which it is
used; not in isolation but as part of a whole . . . and
reasonably, to avoid absurd or unreasonable results.” 1d., 946.
"Where statutory |anguage is unanbiguous, there is no need to
consult extrinsic sources of interpretation, such as |egislative
history." 1d.

21 This case requires us to interpret subsec. (6) of Ws.
Stat. 8§ 48.415, "G ounds for involuntary term nation of parental

rights."” Subsection (6) provides:

Failure to assune parental responsibility. (a)
Failure to assunme parental responsibility, which shal
be established by proving that the parent or the
person or persons who may be the parent of the child
have not had a substantial parental relationship with
the child.
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(b) In this subsection, "substantial parental
rel ati onship” means the acceptance and exercise of
significant responsibility for the daily supervision,
education, protection and care of the child. I n
eval uating whether the person has had a substanti al
parental relationship with the child, the court may
consider such factors, including, but not limted to,
whet her the person has expressed concern for or
interest in the support, care or well-being of the
child, whether the person has neglected or refused to
provide care or support for the child and whether,
wWith respect to a person who is or may be the father
of the child, the person has expressed concern for or
interest in the support, care or well-being of the
not her during her pregnancy.

(enmphasi s added).

122 The |anguage of Ws. Stat. § 48.415(6), specifically
the underscored |anguage, indicates that under 8§ 48.415(6), a
fact-finder nust look to the totality-of-the-circunstances to
determne if a parent has assuned parental responsibility. Wth
regard to the relevant tinme period, the fact-finder should
consider the circunstances that have occurred over the entirety
of the child's life.” The fact-finder may al so consider whether
a parent exposed her child to a hazardous |iving environnent.

1. Relevant tinme period

123 The first certified question is whether "once a

"substantial parental relationship' is established, the rel evant

time period ends and subsequent events are not relevant to the

" Per Ws. Stat. § 48.415(6), the fact-finder should
consi der whether a father expressed concern and support for the
not her during pregnancy and therefore, the relevant tine period
should include the tine the child was in utero. Hereinafter, we

will refer to the child s time in utero and after birth,
collectively, as the "child s life." This is for the ease of
r eadi ng.

10
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i ssue of a substantial parental relationship." Tamy WG, No.

2009AP2973, at 5. W conclude that a fact-finder should
consider a parent's actions throughout the entirety of the
child's life when determ ning whether he has assuned parental
responsi bility.

124 Looking first to para. (a) of the statute, the
| anguage, "have not had," does not direct the fact-finder to
consider only a limted tine period. For exanple, it does not
say "have not had for at |east several nonths.” Rat her, the
statute gives latitude to the fact-finder to consider the
entirety of the child's life and determne if the parent's
actions have been sufficient to find that he has assuned
parental responsibility.

25 The accuracy of this interpretation is supported by
para. (b) of Ws. Stat. § 48.415(6). In defining "substantial

par ent al rel ationship,” para. (b) speaks of "significant

responsibility for the daily supervision, education, protection
and care of the child." (Enphasis added.) The words
"significant" and "daily" do not indicate that the assunption of
parental responsibility is established when the parent has cared
for the child for only a short portion of the child' s life.

126 Paragraph (b) goes on to explain that in deciding
whether there is a "substantial parental relationship,”™ the
fact-finder may consider, anong other things, whether the parent
"has expressed concern for or interest in the support, care or
wel | -being of the child,”™ and whether the parent "has negl ected
or refused to provide care or support for the child." Simlar

11
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to the "has not had" | anguage di scussed above, the use of "has"
in Ws. Stat. § 48.415(6)(b) denonstrates that the |legislature
did not intend the fact-finder to consider a specific point in
time. Again, the legislature did not say "has at one point" or
"has for several nonths." Rather, the fact-finder can consider
all the facts up until the tinme of the fact-finding hearing to
decide if the parent has engaged in the requisite behavior.

127 While we enploy a plain |anguage neaning to interpret
Ws. Stat. 8§ 48.415(6), we note that the legislative history of
8§ 48.415(6) supports a totality-of-the-circunstances test.

Subsequent to the enactment of § 48.415(6) in 1979,% there have

8 When Ws. Stat. § 48.415(6) was first enacted, it read:

Failure to assunme parental responsibility. (a)
Failure to assunme parental responsibility may be
established by a showing that a child has been born
out of wedlock, not subsequently Ilegitimated or
adopted, that paternity was not adjudicated prior to
the filing of the petition for termnation of parental
ri ghts and:

1. The person or persons who nmay be the father
of the child have been given notice under s. 48.42 but
have failed to appear or otherwise submt to the
jurisdiction of the court and that such person or
persons have never had a substantial par ent al
relationship with the child; or

2. That although paternity to the child has
been adjudicated under s. 48.423, the father did not
establish a substantial parental relationship with the
child prior to the adjudication of paternity although
the father had reason to believe that he was the
father of the <child and had an opportunity to
establish a substantial parental relationship with the
chi |l d.

12
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been efforts to change the |anguage in 8§ 48.415(6) that concern
the relevant tine period. |In 1995 an anendnent was proposed to
"[s]pecify the pertinent time period during which the parent
must have failed to assune parental responsibility, for exanple,
in the year prior to the time the [termnation of parental

rights] petition was filed." State v. Bobby G, 2007 W 77,

184, 301 Ws. 2d 531, 734 N.W2d 81 (quoting the Note of the
Joint Legislative Council's Special Conmttee that drafted
anendnents to 8 48.415(6)(a), 1995 Ws. Act. 275). There was a
handwitten "No" next to the recommendation. |d. This proposal
shows the legislature considered whether to narrow the fact-
finder's analysis to a specific tinme period. The rejection of
this change shows the legislature refused to require a fact-
finder to consider a specified tine period (e.g., the tine of
the fact-finding hearing or, simlarly, the first four nonths of
the child s life as in Jacob's case). I nstead, the |egislature

kept the relevant time period broad, allowing the fact-finder to

(b) In this subsection, "substantial parental
rel ati onship” means the acceptance and exercise of
significant responsibility for the daily supervision,
education, protection and care of the child. I n
eval uating whether the person has had a substanti al
parental relationship with the child, the court may
consider such factors, including, but not limted to,
whet her the person has ever expressed concern for or
interest in the support, care or well-being of the
child or the nother during her pregnancy and whet her
the person has neglected or refused to provide care or
support even though the person had the opportunity and
ability to do so.

(Enmphasi s added.)

13
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consider the child's entire life and decide if, based on all the
facts, a parent has assunmed parental responsibility for his or
her child.

128 The statutory history of Ws. Stat. 8§ 48.415(6) also
supports a totality-of-the-circunstances anal ysis. In 2005, the
| egislature changed the language in what was fornerly para.
(6)(a) so that a fact-finder no longer had to find that parents

"have never had a substantial parental relationship,” but rather

it nmust find they "have not had a substantial parenta

relationship." (Enmphasi s added.) The anmendnents al so
elimnated the word "ever"” in para. (b). [d., 87 n.38.

29 According to the Special Conmttee on Adoption and
Term nation of Parental Rights Law, this change was recommended
because "requiring a showing that the person has never had a
substantial relationship with the child can be difficult if the
parent ever showed any interest or had any contact with the
child."® In a nmenorandum to the committee, M |waukee County
Circuit Court Judge Christopher Foley recommended the change.

Based on his experience,

[t]he use of the term "never" in this statute is
troubl esonre and dramatically m sleading. The fact
that a parent nay have been June C eaver or Doctor
[ Huxtable] for a week or even a nonth of a child's
t wo-year existence should not defeat a claim nmade
under the statute. The relationship is not
substantial because it is so insignificant in |ength.
Yet we hear over and over again defense |awers

® Ws. Legis. Council, Rep. to the Leg.: Special Conmittee
on Adoption and Termnation of Parental Rights Law, at 11
(July 25, 2005).

14
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arguing: "never neans never". The termis m sleading
and unnecessary. °

130 The elimnation of the words "never" and "ever" from
the statute afford the fact-finder flexibility with regard to
the time period it may consider. Therefore, the elimnation of
wor ds supports our conclusion that the statute does not direct a
fact-finder to alimted tinme period.

31 In addition, examning the entirety of a child' s life
is the logical interpretation given the diverse fact situations
that fall under Ws. Stat. 8§ 48.415(6). For exanple, if, as
counsel for Jacob argued in oral argunments, 100 days is the
threshold tinme period that will always be enough to prove one
had assuned parental responsibility, this could lead to absurd
results. Under that interpretation, the parent of a six-nonth-
old child who cared for the child 90 of the first 180 days,
i.e., 50% of the child' s |ife would be at risk of a term nation
of par ent al rights for failure to assumne par ent a
responsi bility. Contrarily, the parent of a 16-year-old, who
cared for the child the first 110 days, i.e., roughly 1.9% of
the child's |ife, but had no parental involvenent after that,
woul d be inmmune from a determ nation that the parent "failed to
assunme parental responsibility.” It would be absurd to provide
the latter parent nore protections under the statute than the

f or mer.

10 Chris Foley, Mem re: Declarations of Parental Interest;
Abandonnment and Failure to Assume Parental Responsibility,
Sept. 22, 2004.

15
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132 Consistent with our past decisions, under a totality-
of -t he-circunstances analysis, the fact-finder can and should
consi der the reasons why a parent has not supported or cared for

her child. See L.K v. B.B. (Baby Grl K), 113 Ws. 2d 429,

442, 335 N.W2d 846 (1983) ("A ~court cannot ignore the

circunstances of why this father was not physically available

from the fifth nonth of pregnancy. He was convicted and
sentenced for burglary. This was not a case of being absent
because of illness, mlitary service or the demands of a job.

H s absence was due to incarceration from the wlful act of

burglary."). Aonn MM v. Rob S., 176 Ws. 2d 673, 685, 500

N.W2d 649 (1993) ("[We cannot ignore the fact that any
roadbl ock to establishing a relationship with SueAnn caused by
[the father's] arrest, bond, and conviction was produced by [the
father's] own conduct.").

133 Jacob argues that wunder the plain |anguage of Ws.
Stat. 8§ 48.415(6), if a parent cares for his child for a
distinct and relatively short period of tinme, he nust be found
to have "assuned parental responsibility.” Jacob contends that
"assune" is an active verb, which neans to "take up or in" and
does not require a parent to "assume and nmmintain" a

"subst anti al par ent al relationship.” Jacob's argunent is

m spl aced for at |east three reasons. First, if all that was

1 Contrary to Jacob's assertion, our decision does not
defeat the rights of parents whose mlitary service or illness
prevents them from caring for their <children for extended
peri ods of time.

16
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meant by "assunme" was that at one time the parent took on sone
parental responsibility, a single day or week of responsibility
woul d be sufficient. VWile a parent can "take up" parental
responsibility for one day, the statute cannot easily be read to
protect the rights of a parent who cared for and supported his
child for this limted tinme period.

134 Second, Jacob's interpretation ignores the definition
of "subst anti al par ent al rel ati onshi p" in W s. St at.

8 48.415(6)(b) that calls for "significant responsibility" for

“"daily supervision, education, protection and care of the
child." (Enphasi s added.) Third, Jacob's interpretation
ignores the statutory and legislative history discussed above

That history denonstrates that the legislature considered
limting the fact-finder in ways that would prevent it from
finding a parent failed to assune parental responsibility if the
parent was involved wth the child for only a small portion of

the child' s life. The legislature rejected such a limtation.

135 Jacob also points to the phrase "have not had" in
para. (a). He argues that because the phrase is in the past-
tense, not the present tense equivalent, "do not have," the

statute does not nean a parent nust "assune and maintain" a
"substantial parental relationship.” This, however, does not
advance Jacob's case. The fact-finder still is permtted to
look at the child's life as a whole, and to decide whether,
given all the facts, there has been an assunption of parental

responsi bility.

17
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2. Hazardous |iving environnment
136 The second certified question is "whether a fact-
finder may determ ne that, despite significant parenting, poor
quality parenting is a reason to find that a 'substantial
parental relationship’" [as defined in Ws. Stat. § 48.415(6)]
has not been established.” Tanmmy WG, No. 2009AP2973, at b5.

The certification of this question comes from the court of

appeal s decision in Quinsanna D., which held that it would have

been acceptable for the jury to conclude that Quinsanna did not
exercise significant responsibility for the tw ns because her
"‘daily supervision' of [the twins] included her daily exposure

of themto her own drug use and drug house.” Quinsanna D., 259

Ws. 2d 429, 132.'? Because the court in Quinsanna actually was
deciding whether it was acceptable for the fact-finder to
consi der Quinsanna's exposure of her twins to a hazardous |iving
environment, we interpret the second certified question to be
whet her the fact-finder nmay consider whether a parent exposed
her child to a hazardous |iving environnment, as opposed to the
consi deration of the anorphous term "quality of parenting."”

137 W concl ude t hat under t he totality-of-the-
circunstances test, a fact-finder may consider whether, during

the tinme the parent was caring for his child, he exposed the

2 1n Quinsanna D., the State rempved Quinsanna's two-year-
old twins from her care when Quinsanna was arrested followng a
police raid of her residence that she was using as a drug house.
State v. Quinsanna D., 2002 W App 318, 914-5, 259 Ws. 2d 429,
655 N.W2d 752. Quinsanna was convicted of various drug charges
as a result of the raid. 1d., 95.
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child to a hazardous |living environnent. Super vi si on,
protection and care of a child, by definition, involve keeping
that child out of harns way.

138 In sum when applying Ws. Stat. 8§ 48.415(6), the
fact-finder should consider the involvenent of the parent over
the entirety of the child s Ilife. The plain |anguage and
| egislative history of 8 48.415(6) support this interpretation
an interpretation that wll avoid absurd results. Mor eover ,
although a parent's lack of opportunity to establish a
substantial relationship is not a defense to failure to assune
parental responsibility, the reasons for a parent's |ack of
i nvol venent still may be considered in the totality-of-the-
ci rcunst ances anal ysi s. The fact-finder may also consider
whet her the parent, while caring for the child, exposed the

child to a hazardous |iving environnent. !

13 Jacob argues that this interpretation of Ws. Stat.
8 48.415(6) renders other grounds for termnation, specifically
§ 48.415(1), "Abandonnent,"” and § 48.415(2), "Continuing need of
protection or services," superfluous. However, Dboth those
grounds require a fact-finder to consider different factors than
§ 48.415(6). For exanple, under 8§ 48.415(1), there are grounds
for termnation if a parent leaves a child w thout provisions
for care and support, and the petitioner is wunable to find
either parent of the child for 60 days. Under § 48.415(2), the
grounds for termnation are based largely on the child's
pl acenent outside the hone. Consequently, while there may be
fact situations where there would be grounds for term nations
under nunerous subsections, there could also be fact patterns
where 8§ 48.415(1) and (2) wuld provide grounds for the
termnation of parental rights when § 48.415(6) does not.
Therefore, our interpretation of § 48.415(6) does not render
ot her subsections superfl uous.
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c. Application
139 The jury was asked, "Has Jacob [] failed to assune
parental responsibility for Gmenevere []?" The jury found that
he failed to do so.'* \Wwen reviewing a jury's verdict, we
consider the evidence in the |light nost favorable to the

verdi ct. Poel I i nger, 153 Ws. 2d at 501. Here, we concl ude

that there was sufficient evidence to support the jury's
verdi ct.

40 In the four-and-a-half vyears of GOsenevere's life
|l eading up to the fact-finding hearing, Jacob had actual custody
of Gmenevere for only the first four nonths. He never had | ega
custody of her. Moreover, after nonth four, he provided
Grenevere no financial or material support. Consequently, Jacob
supported Gmenevere, wth regard to both care and finances, for
only a small portion of her life.

41 In addition, Jacob's contact with Onenevere after his
move to Illinois in May 2005 does not denonstrate that he had a
"substantial parental relationship" with OGaenevere. Since she
was approxinmately five nonths old, Jacob has had in-person

contact with Gmenevere, at nost, three tines, and each visit was

14 Chief Justice Abrahanson in her dissent attenpts to re-
characterize the jury's factual finding into an assunption of
the judicial task of determ ning whether Jacob had a protected
liberty interest in his parentage of Gaenevere. Chi ef Justice
Abr ahanson's dissent, {74-88. In so doing, she ignores the
majority's establishment of the standard of review we apply to
Jacob's constitutional clains, see 916 supra, as well as our
i ndependent review of Jacob's clainmed liberty interest, see
1969-70 infra.
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of short duration. Moreover, Jacob's <calls to Tammy and
Grenevere were infrequent, and a jury could easily have found
that there were extrenely long periods of tine, even a year's
| ength, when Jacob did not contact Oaenevere. Finally, there
was no evidence Jacob sent Gaenevere cards, birthday or holiday
gifts, however small, or had any other contact with her besides
the few short visits and infrequent phone calls. This is far
from"daily" care.

142 The reasons Jacob presented for why he had such little
cont act wth hi s daught er —famy' s supervi sed visit
requi renment s—do not support Jacob's case. Wiile we acknow edge
these requirenents may have been frustrating for Jacob, they do
not excuse him from his parental responsibilities to OGaenevere.
Nei t her Jacob nor Tammy clainmed at trial that Tammy would not
|l et Omenevere visit with Jacob, in fact the evidence suggested
t he opposite. Tammy's efforts to constantly apprise Jacob of
her whereabouts suggest she wanted Jacob and Gnenevere to have
contact with one another. This is not a case where Jacob,
because of financial or other disabilities, was unable to travel
to see Omenevere, especially when she lived only a few hours'
drive away. Moreover, Jacob's situation is drastically
different froma mlitary father or a parent with a profession
that requires them to be away for long periods of tine.
| nstead, Jacob neglected his daughter, perhaps in part because
he was unable to accept the conditions her nother, and |egal
guardi an, placed on his visitations. Jacob never sought court
assistance in establishing a relationship with Gamenevere, and
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even if the fact-finder believed Jacob's assertion that he was
saving to hire a lawer to <challenge Tammy's visitation
conditions, Jacob does not get a "free pass”" on his parental
responsibilities.

143 O note, while we conclude that a fact-finder may
consi der the exposure of a child to hazardous environnents under
the totality-of-the-circunstances test, the jury could not have
relied on a hazardous environnent in this case, as there was
none. Jacob's nessy housekeepi ng, drinking alcohol and snoking
marijuana were not shown to be sufficient to create a hazardous
environment for a four-nonth-old <child, and there was no
evi dence presented of Jacob's habits subsequent to his nove to
[I'linois in 2005.

144 To summarize, the facts support the jury's finding
that Jacob did not neet the requirenents of Ws. Stat.
8§ 48.415(6): he did not "accept[] and exercise" "significant
responsibility for the daily supervision, education, protection
and care" of GOmenevere, and/or he "neglected or refused to
provide care or support for" GOnenevere. Consequently, we
conclude that the jury verdict should not be disturbed.

C. Constitutionality

145 The third certified issue is whether the application

of Ws. Stat. § 48.415(6), "conports wth the constitutional

protections afforded parents.” Tammy WG, No. 2009AP2973, at

11. This question turns on whether Jacob has a constitutionally

protected interest in his parentage, i.e., a fundanental |iberty
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interest in his relationship with Gaenevere.® Randy A J. v.

Norma |.J., 2004 W 41, 920, 270 Ws. 2d 384, 677 N.W2d 630.
a. Constitutional challenges
146 The two major types of constitutional challenges are

"facial" and "as-applied."” State v. Joseph E. G, 2001 W App

29, 15, 240 Ws. 2d 481, 623 N.W2d 137. Statutes are generally
presuned constitutional. |d. "Because a facial constitutional
chal l enge attacks the law itself as drafted by the |egislature,
claimng the law is void fromits beginning to [] end and that
it cannot be constitutionally enforced under any circunstances,

the presunption of constitutionality is proper.” Soci ety |Ins.

v. LIRC, 2010 W 68, 1926, 326 Ws. 2d 444, 786 N W2d 385.
"This presunption is based on our respect for a co-equal branch
of government and is neant to pronote due deference to
| egislative acts.” Ponn P., 279 Ws. 2d 169, {16. In a facial
chal l enge, the <challenger nust persuade us that the "heavy
burden” to overcone the presunption of constitutionality has
been net, and that there is proof beyond a reasonabl e doubt that
the statute is unconstitutional. Id., Y18.

47 However, we interpret Jacob's challenge to Ws. Stat.

§ 48.415(6) as a claim that § 48.415(6) is unconstitutional as

15 Jacob argues that Ws. Stat. § 48.415(6) as applied to
hi m does not neet strict scrutiny because he was not allowed to
prove he is not unfit by showng that there was good cause for
his |ack of contact with Gmenevere. Moreover, he argues that he
should have been given an opportunity, wth the help of
reasonable services from the State, to regain custody of
Gnenever e.
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appl i ed to hi m I n an as-applied chal | enge, t he
constitutionality of the statute itself s not attacked,
accordingly, the presunption that the statute is constitutiona

applies, just as it does in a facial challenge. State v. Wod,

2010 w 17, 915, 323 Ws. 2d 321, 780 N.W2d 63 (concluding that
Whod, who nounted both a facial and an as-applied constitutional
chal | enge, " must prove that the ~challenged statute 1is
unconstitutional beyond a reasonable doubt. . . . J[and t]hat
presunption [that the statute is constitutional] and burden [of
per suasi on] apply to facial as well as to as-applied

constitutional challenges"); State v. Smth, 2010 W 16, 18, 323

Ws. 2d 377, 780 N.W2d 90 (concluding that in a chall enge based
on an allegedly wunconstitutional application of Ws. Stat.
§ 301. 45 t he "statute enj oys a presunption of
constitutionality").

148 However, in as-applied challenges, "[while we presune
a statute is constitutional, we do not presune that the State

applies statutes in a constitutional manner." Society Ins., 326

Ws. 2d 444, 127. Therefore, in an as-applied challenge,
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neither party faces a presunption that the statute was
constitutionally applied.* Id.

149 To explain further, the analysis that is enployed for
an as-applied challenge contains no presunption in regard to
whet her the statute was applied in a constitutionally sufficient
manner . Rat her, the analysis of an as-applied challenge is
determined by the constitutional right that is alleged to have
been affected by the application of the statute. St at ed
otherwi se, the analysis differs from case to case, depending on
the constitutional right at issue.

150 For exanple, in State v. Mller, 202 Ws. 2d 56, 549

N. W 2d 235 (1996), we consi dered whet her W s. St at.
8§ 347.245(1), which required displaying a red and orange
triangul ar enbl em on sl ow novi ng vehi cl es, was an
unconstitutional burdening of the religious beliefs of Mller
and others who were nenbers of the Ad Oder Amsh faith. 1d.

at b59. MIler had been ticketed for refusing to display the

6 The certified question, i ndependent of Jacob's
contentions, could be interpreted to nmount a facial challenge to
Ws. Stat. § 48.415(6). However, when there is at |east one
interpretation and application of a statute t hat IS

constitutional, that statute is constitutional on its face. See
Dane Cnty. Dep't of Human Servs. v. Ponn P., 2005 W 32, 933

279 Ws. 2d 169, 694 N W2d 344. Because, as discussed bel ow

we conclude the § 48.415(6) is constitutional as applied to
Jacob, it is therefore facially constitutional. Even nore, "a
"facial challenge should generally not be entertained when an
"as-applied challenge could resolve the case.'" Soci ety |Ins.
v. LIRC, 2010 W 68, 127 n.8, 326 Ws. 2d 444, 786 N W2d 385
(citing Colo. Republican Fed. Canpaign Comm v. Fed. Election
Commin, 518 U. S. 604, 624 (1996)).
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requi red enblem based on his religious convictions. 1d. at 60.
Because the challenge to the application of the statute involved
an issue of freedom of conscience based on MIller's religious
convictions, we applied the "conpelling state interest/Ieast
restrictive alternative test” in determ ni ng whet her
8 347.245(1) violated the Wsconsin Constitution when applied to
MIler and others. 1d. at 66. We concluded that 8§ 347.245(1)
was "unconstitutional as applied to the eight Am sh defendants
because the State failed to prove that the [slow noving vehicle]
synbol was the least restrictive alternative available that
woul d satisfy the State's interest in traffic safety.” [d. at
59. Qur analysis of the as-applied challenge to § 347.245(1)
did not include a presunption that the statute had been
constitutionally applied.

51 In State v. Handan, 2003 W 113, 264 Ws. 2d 433, 665

N.W2d 785, we considered whether Wsconsin's concealed carry
statute, Ws. Stat. § 941.23 (1999-2000), was applied in
violation of Handan's rights under Article I, Section 25 of the
W sconsin Constitution.'” W concluded that "courts may limt
the broad application of the [concealed carry] statute in those
circunstances where |imtation 1is necessary to narrowy
accommodate the constitutional right to keep and bear arnms for

| awful purposes.” 1d., 939. The test we set out was "whether

" 1n State v. Cole, 2003 W 112, 712-18, 264 Ws. 2d 520,
665 N. W2d 328, decided the sane day as State v. Handan, 2003 W
113, 264 Ws. 2d 433, 665 N.W2d 785, we concluded that a facial
challenge to Ws. Stat. 8 941.23 did not lie.
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the State may restrict the carrying of a concealed firearm in
these circunstances w thout wunreasonably infringing Handan's
rights under Article I, Section 25." 1d., 943. |In this test of
reasonabl eness, we bal anced the "rights of an individual to keep
and bear arms for |awful purposes against the authority of the
State to exercise its police power to protect the health,
safety, and welfare of its citizens." 1d., 745. No presunption
that the statute was constitutionally applied entered into our
di scussi on. Rat her, we examned the facts that bore on the
interests that were to be bal anced.
b. Substantive due process

152 Parents who have developed a relationship with their

children have a fundanental |I|iberty interest in the "care,

custody, and control of their children.” Troxel v. Ganville,

530 U. S. 57, 57 (2000). The Suprene Court has enphasized the

magni tude of parents' rights:

The rights to conceive and to raise one's children
have been deened essential, basic civil rights of nan,
and [r]ights far nore precious . . . than property
rights. It is cardinal with us that the custody, care
and nurture of the child reside first in the parents,
whose primary function and freedom i nclude preparation
for obligations the state can neither supply nor
hi nder.

Stanley v. IIlinois, 405 US. 645, 651 (1972) (interna

citations and quotations omtted). When a fundanmental liberty
interest is found, "any statute that inpinges on that right nust
W thstand strict scrutiny.” Ponn P., 279 Ws. 2d 169, ¢{20.

Strict scrutiny requires a showng that the statute, as applied,
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is narromy tailored to advance a conpelling state interest.

Monroe Cnty. Dep't of Human Servs. v. Kelli B., 2004 W 48, 117,

271 Ws. 2d 51, 678 N.W2d 831.

153 If there is no fundanental interest, the statute's
application nust withstand only a rational basis review. Id.
Rational basis is satisfied if the application of the statute
bears a rational relation to a legitimate |egislative objective.
Id. Accordingly, one of our tasks is to identify the precise
nature of Jacob's parental relationship with Gaenevere.

154 In Stanley, the Court held that an unwed father who
had "sired and raised" his children was entitled to a hearing on
unfitness before his children could be taken from his care.'®
St anl ey, 405 U. S at 650- 51. That f at her had |[|ived
intermttently for 18 years with the nother of his children and
participated actively in the children's upbringing. 1d. at 646.

155 Several years later, the Court exam ned the rights of
a father, Quilloin, who was less involved in the life of his

chil d. In Quilloin v. Walcott, 434 U S. 246 (1978), the nother

sought termnation of Quilloin's parental rights to their 11-
year-old son so he could be adopted by his step-father. [|d. at
247. The nother and Quilloin were never married and had never
resi ded together. Id. Moreover, Quilloin never petitioned for
legitimzation of his son. Id. at 249. VWile the child always

had been in the care and custody of his nother, his father

18 stanley involved a challenge to an Illinois |law that made
children of unwed nothers wards of the state upon the death of
their nother. Stanley v. Illinois, 405 U S. 645, 646 (1972).
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"provided support only on an irregular basis,"” visited with him

on "many occasions" and gave him toys and gifts "from tine to

tine." ld. at 251. Neverthel ess, the Georgia trial court
termnated the father's rights and granted the adoption. Id. at
247. A finding of unfitness was never nade. | d. On review,

the Court found that Quilloin's due process rights were not
violated. |d. at 255. The Court pointed out that Quilloin "has
never exercised actual or legal custody over his child, and thus
has never shoul dered any significant responsibility with respect
to the daily supervision, education, protection, or care of the
child."* 1d. at 256.

156 A year later in Caban v. Mhamed, 441 U S. 380

(1979), the Court held that the natural father, Caban, had
mani fested a significant parental interest for his two children
so that their adoption by their step-father could not be granted
Wi t hout Caban's pernission.?® Caban and the children's nother
resided together for nore than five years, during which tinme the
children were born. [|d. at 382. Caban lived with the children
until they were two and four years-old and contributed to their

support during this tine. Id. After the couple separated,

19 This language is extremely sinmilar to the |anguage of
Ws. Stat. 8§ 48.415(6). Because of this simlarity and because
8§ 48.415(6) was passed a year after Qilloin was decided, the
Wsconsin legislature nmay have considered Quilloin when it
enacted § 48.415(6).

20 The New York Statute in Caban required the perm ssion of
an unmarried nother before her children could be adopted, but
not the perm ssion of the unmarried father. Caban v. Mbhammed,
441 U. S. 380, 386-87 (1979).
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Caban continued to have contact with the children. He visited
with them each week until their maternal grandnother took them
to Puerto Rico. | d. Despite their geographical distance,

"Caban communicated with the children through his parents, who
also resided in Puerto Rico." [Id. at 383. Gven these facts,
the Court concluded that Caban had "established a substantial
relationship" with the children and was therefore entitled to
hei ght ened procedural protections. |1d. at 391, 393.

157 The Court synthesized the holdings 1in Stanley,
Quilloin and Caban in Lehr v. Robertson, 463 U S. 248 (1983).

In Lehr, the father, Lehr, lived with the nother prior to his
daughter's birth and visited the hospital when she was born.
Nevertheless, he did not live with them after his daughter's
birth and never provided his daughter any financial support.
Id. at 252. Lehr challenged, on due process grounds, the
adoption of his daughter by her step-father, which adoption was
granted without notice to or the permssion of Lehr. Id. at
250.

158 The Court stated that Justice Stewart was correct in

his dissent in Caban when he observed that,

"Even if it be assuned that each nmarried parent
after divorce has sone substantive due process right
to maintain his or her parental relationship, it by no
means follows that each unwed parent has any such
right. Parental rights do not spring full-blown from
the biological connection between parent and child.
They require rel ati onshi ps nore enduring.”

Id. at 260 (quoting Caban, 441 U S at 397 (J. Stewart,

di ssenting)) (internal citation omtted). The Court went on:
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The difference between the devel oped parent-child
relationship that was inplicated in Stanl ey and Caban,
and the potential relationship involved in Quilloin
and this case, is both clear and significant. Wen an
unwed father denonstrates a full commtnent to the
responsibilities of parenthood by comng forward to
participate in the rearing of his child, his interest

in per sonal cont act W th hi s child acqui res
subst anti al protection under t he Due Process
Cl ause. . . . The inportance  of the famlial

relationship, to the individuals involved and to the
society, stens from the enotional attachnents that
derive from the intimacy of daily association, and
from the role it plays in pronoting a way of life
through the instruction of children . . . as well as
fromthe fact of blood rel ationship.

ld. at 261 (enphasis added) (internal quotations and citations
omtted). The Court specified when a father's constitutional

rights attach

The significance of the biological connection is
that it offers the natural father an opportunity that
no other male possesses to develop a relationship with
his of fspring. If he grasps that opportunity and
accepts sone neasure of responsibility for the child's
future, he may enjoy the blessings of the parent-child
rel ati onship and make uniquely valuable contributions
to the child s developnment. If he fails to do so, the
Federal Constitution will not automatically conpel a
State to listen to his opinion of where the child's
best interests lie.

Id. at 262 (enphasis added).

159 The Court concluded that Lehr had "never had any
significant custodial, personal, or financial relationship wth
[ his daughter], and he did not seek to establish a legal tie
until after she was two years old." 1d. Therefore, the New

York notice proceedings were sufficient to protect Lehr's

"inchoate" interests under the Due Process C ause. |d. at 265.
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60 In sum under Suprene Court jurisprudence, a |iberty
interest protected by the Due Process Cause arises only when
bi ol ogi cal parents have taken sufficient steps to establish and
protect those rights.

161 Simlarly, we have acknow edged that when a parent has
not taken advantage of the opportunity to develop a relationship
with his offspring and accept responsibility for the child's
future, no liberty interest protected by substantive due process

arises. Randy A J., 270 Ws. 2d 384, f120.

162 \Wet her a parent has shoul dered her par ent al

responsibilities was addressed in Ms. R v. M. and Ms. B.

(J.L.W), 102 Ws. 2d 118, 306 N.W2d 46 (1981). In that case,
prior to the child, J.L.W's, birth, the nmother, Ms. R, asked
her sister and her brother-in-law, M. and Ms. B., to adopt her
illegitimate child. 1d. at 122-23. J.L.W lived with Ms. R
during nost of the first four nonths of his life. Id. at 124-
25. Ms. R then asked Ms. B. to take J.L.W because Ms. R
was struggling to nmake ends neet as a single nother. Id. at
125. J.L.W lived with his aunt and uncle until he was one-and-
a-half when they petitioned for a termnation of Ms. R's
parental rights and a guardi anshi p appoi ntnent. Throughout this
year and a half, J.L.W's nother kept in contact with J.L.W
She traveled to M| waukee from her home in Boston for visits,
she wote letters, and she called. [d. at 126-30.

163 In J.L.W, we disagreed with M. and Ms. B.'s
argunent that Ms. R was like the father in Quilloin who had no
fundamental right to "famly integrity.” I1d. at 134. W first
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di stinguished Quilloin because the "existing 'famly wunit'" in
Quilloin involved the child s natural nother. [Id. at 135. W
went on to hold that unless there were circunstances conparable
to those presented in Qilloin where the father had no
constitutionally protected liberty interest, due process

prohibits the "termnation of a natural parent's rights, unless

the parent is wunfit.” ld. at 136. In J.L.W, the facts
supported Ms. R's claim that she had a fundanental |I|iberty
interest in her parental relationship wth her son and

therefore, we concluded that the termnation of her parental
rights was inproper without first making a finding that Ms. R
was unfit. 1d. at 137.

164 In Baby Grl K, 113 Ws. 2d 429, we distinguished

J.L.W:

Al though in J.L.W, this court suggested that due
process mght require a finding of wunfitness before
any natural parent's parental rights are term nated,
the specific holding related only to a parent who had
physi cal custody of the child for the first four
months of the child's life and whose every action
"from the tine she |earned of her pregnancy showed a
concern for the child she was to bear."” Unlike Lehr,
J.LW was a case where the parent had already
"denonstrat ed a full conmmi t nent to t he
responsi bilities of parenthood.”

Id. at 446 (quoting J.L.W, 102 Ws. 2d at 137, Lehr, 463 U S

at 261) (enphasis added). W went on to say,

A natural father's interest in personal contact
with his child is protected under the due process
cl ause because of this society's belief in the
protection of the famlial rel ati onship. The
significance of this relationship "to the individuals
involved and to [the] soci ety, stens from the
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enotional attachnents that derive fromthe intimcy of
daily association, and from the role it plays in
pronoting a way of l|ife through the instruction of
children as well as from the fact of bl ood
relati onship.™

ld. at 447 (quoting Smth v. Og. of Foster Famlies for

Equality & Reform 431 U. S. 816, 844 (1977) (enphasis added).

65 In Baby Grl K, Ws. Stat. 8§ 48.415(6) was at issue.

W held that Baby Grl K's father had not established a
substantial relationship with her and therefore, a finding of
unfitness was not required before his parental rights were
term nat ed. Id. at 447-48. Baby Grl K's father was
i ncarcerated when she was born. We explained that although the
father could have established a relationship with his daughter
by witing, calling or asking to see her, he chose instead to
have no contact wth her and the contact he had with the child's
not her was harnful. 1d. at 447.

166 We also have  exam ned  whet her a substanti al
rel ati onship has been established in several other cases. In
Ann MM, we concluded that the child' s father did not have a
protected liberty interest. Ann MM, 176 Ws. 2d at 685-86.

W held that although the father was incarcerated, he had the

opportunity to develop a relationship with his child. Id. at
684. We concluded that nothing prevented the father from
financially supporting the child, yet he refused to do so. 1d.

at 685. Mor eover, he made no attenpts to have contact with his
daughter and, in fact, had never seen her. Id. at 685, 682.
Finally, any roadblocks that contributed to his lack of contact

were the product of his own wongdoing. 1d. at 685.
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167 Next in Kelli B., we held that the natural nother had
a protected liberty interest. In that case, the nother, Kelli
had lived with and had custody of her three children until they
were three, two, and seven-nonths-old.?* Kelli B., 271 Ws. 2d
51, ¢920. W held that Kelli established a fundamental |iberty

interest in parenting the children based on the anmount of tine

she lived with and had custody of her children. 1d., Y24. As
such, it was a violation of due process to termnate Kelli's
parental rights without a finding that she was unfit. Id., 26.

168 Finally, in Kenosha Cnty. Dep't of Human Servs. V.

Jodie W, 2006 W 93, 293 Ws. 2d 530, 716 N.W2d 845, we held
that the nother, Jodie, had a fundamental |iberty interest in
parenting her son, Max. Jodie cared for Max for the first two
years of his life. However, when he was two-years-old, Jodie
faced crimnal convictions unrelated to her care of Max and was
incarcerated for four years. 1d., 4. The State petitioned for
termnation of Jodie's rights when Max was four. Id., 8. W
held that Jodie had a protected |iberty interest in parenting
Max. Id., 9741. W did not engage, however, in nuch factual
di scussion of why she had this interest, but assunedly it was
based on the fact that she had care and custody for Max for the
first two years of his life.

169 Based on both the Supreme Court precedent and our own

pr ecedent, we conclude that W s. Stat. 8§ 48.415(6) was

2l The children were approximately five, four, and two when
the State filed the petition to termnate Kelli's rights.
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constitutionally applied to Jacob. The fact-finder determ ned
that Jacob failed to assune parental responsibility for
Gaenever e. Jacob did not assune, or take steps to assune,
enot i onal or financial responsibility for Onenevere. He
provided insufficient evidence to show that he had a protected
liberty interest in his parental relationship wth her.

Quilloin, 434 U S at 256; Randy A J., 270 Ws. 2d 384, ¢{20.

Wthout a protected liberty interest, we consider whether, as
applied to Jacob, the statute is rationally related to a
legitimate legislative interest. Kelli B., 271 Ws. 2d 51, {17.

170 There is a legitimte legislative interest in keeping
an existing famly wunit intact. W note that one of the
| egi slative purposes of the Children's Code is "to preserve the
unity of the famly." Ws. Stat. § 48.01(1). Grenevere has
been living in a famly unit wth Tammy, Douglas, and her half
sisters for nmost of her life.?® By ternminating Jacob's rights,
Douglas will be able to adopt Ownenevere, therefore recognizing
the existing famly unit and the only famly unit that OGaenevere
knows. There is also a legitimte legislative interest in
providing stability for the child. 8§ 48.01(1). Stability may
be provided through the daily care and protection given to a
child. Jacob has had al nost no contact with and has provided no
support to Omenevere for alnobst four years. In contrast,

Onenevere's nother and step-father have provided her with a

2 Unlike the facts of J.L.W, the existing famly unit
i ncl udes Gmenevere's biological nother and two biol ogical half-
si sters.
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stable place to grow It is they who have pronoted the
legislative interest in stability for the child. Accordi ngly,
we conclude that Ws. Stat § 48.415(6) was constitutionally
applied to Jacob because its application to Jacob is rationally
related to legitimate | egislative interests.
D. Drected Verdict

71 In reviewwng the denial of a notion for a directed
verdict, we assess whether the record contains sufficient
credi bl e evidence, including the inferences therefrom to

sustain a finding in plaintiff's favor. James v. Heintz, 165

Ws. 2d 572, 576-77, 478 N W2d 31 (C. App. 1991). Jacob' s
argunment that the circuit court should have granted his notion
for a directed verdict is driven by his argunment that the fact-
finder should have considered only the first four nonths of
Grenevere's |ife when deciding whether he "assuned parental
responsibility.” Because, as discussed above, the fact-finder
is to consider the entirety of the child's life and to apply a
totality-of-the-circunstances analysis, the circuit court did
not err in denying Jacob's notion.
E. Jury Instructions

72 Jacob argues that the jury instructions were inproper
because they did not specify that the jury should focus on a
specific tine period when determning if Jacob assuned parenta
responsibility for GOaenevere. Jacob, however, waived this
argunment when he did not object to the jury instructions at
trial and therefore, we choose not to exercise our discretionary
power of review over whether the jury instructions were correct.
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State v. Schumacher, 144 Ws. 2d 388, 410, 424 N W2d 672

(1988) . Fur t her nor e, t he totality-of-the-circunstances
analysis, which is applicable to a determnation of whether
grounds for termnation of parental rights under Ws. Stat.
8 48.415(6) has been proved, includes consideration of the
child's entire life. See 1931-32 above.
I11. CONCLUSI ON

173 We conclude that Ws. Stat. 8§ 48.415(6) prescribes a
totality-of-the-circunstances test. When applying this test,
the fact-finder should consider any support or care, or |ack
thereof, the parent provided the child throughout the child's
entire life. This analysis may include the reasons why a parent
was not caring for or supporting her child and any exposure of
the child to a hazardous |iving environment. We further
conclude that the statute was not unconstitutional as applied to
Jacob. Finally, the circuit court did not error when it denied
Jacob's notion for a directed verdict and Jacob waived his
argunent that the jury instruction was i nproper. Accordi ngly,
Jacob's parental rights were lawfully termnated; we affirm the
judgnent of the circuit court.

By the Court.—Fhe decision of the «circuit court is

af firned.
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174 SH RLEY S. ABRAHAMVSON, C. J. (di ssenting). | join
Justice Ann Walsh Bradley's dissent. | wite separately to
address a fundanental issue that the mpjority opinion assumnes
wi t hout anal ysis. The mgjority opinion assunes that whether a
substanti al par ent al relationship exists under Ws. Stat.
§ 48.415(6) is a question for the jury. Mjjority op., 1122, 23,
24, 26, 32, 34, 35, 37, 38. | disagree. I conclude that the
determ nation of whether a substantial parental relationship
exists is a question of law for the court. It is a threshold
constitutional issue that needs to be decided in a termnation
of parental rights case. | cone to this conclusion on the basis
of both the language of Ws. Stat. 8§ 48.415(6), as well as the
usual st andard of review for deci di ng guesti ons of
constitutional |aw.

I

175 Wth regard to the statutory interpretation. The
| anguage of § 49.415(6) is explicit. The court, not the fact-
finder, decides whether a parent has had a substantial parenta
rel ati onship.

176 The introductory |anguage of Wsconsin Stat. 8§ 48.415

explicitly states that the court or jury determ nes whether

grounds exist for termnation of parental rights. The
subsections then state the grounds.

177 Subsection (6), entitled "failure to assune parental
responsibility,” is at issue in the present case. Failure to
assunme parental responsibility is established by proving that

the parent has not had a substantial parental relationship with
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the child. "Substantial parental relationship” is defined in
§ 48.415(6)(b). Moreover, in 8 48.415(6)(b) the |egislature has

expressly stated that "the court"” determnes whether a

substantial parental relationship with the child exists. The
| egislature directs "the court” to consider a non-exhaustive

list of factors:

48. 415 G ounds for involuntary term nation of parental
rights. At the fact-finding hearing the court or jury

shal | determ ne whet her grounds  exi st for t he
termnation of parental rights. . . . Gounds for
termnation of parental rights shall be one of the
fol | ow ng:

(6) Failure to assunme parental responsibility.

(a) Failure to assune parental responsibility, which
shall be established by proving that the parent or the
person or persons who may be the parent of the child
have not had a substantial parental relationship with
the child.

(b) I n this subsecti on, "substanti al par ent al
rel ati onship” means the acceptance and exercise of
significant responsibility for the daily supervision,
education, protection and <care of the child. In
eval uating whether the person has had a substanti al
parental relationship with the child, the court may
consider such factors, including, but not limted to,
whet her the person has expressed concern for or
interest in the support, care or well-being of the
child, whether the person has neglected or refused to
provide care or support for the child and whether,
with respect to a person who is or may be the father
of the child, the person has expressed concern for or
interest in the support, care or well-being of the
not her during her pregnancy.

(Enmphasi s added.)
178 The legislature's explicit declaration in Ws. Stat.

8§ 48.415(6)(b) that "the <court,” not the jury, determ nes

2
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whet her a parent has had a substantial parental relationship is
strikingly apparent when the |anguage of 8§ 48.415(6) is conpared
to the general introductory |anguage of § 48.415, in which the

| egislature states: "At the fact-finding hearing the court or

jury shall determ ne whether grounds exist for the term nation
of parental rights" (enphasis added).

179 The majority opinion ignores the text of Ws. Stat.
§ 48.415. It ignores the introductory |anguage and the |anguage
of Ws. Stat. § 48.415(6)(b). The majority opinion effectively
adds | anguage to § 48.415(6)(b), judicially anmendi ng
8§ 48.415(6)(b) to read as follows: "In evaluating whether the
person has had a substantial parental relationship with the

child, the court or the jury may consider such factors .

80 The nmmjority offers no explanation for deviating from
the carefully crafted statute as promul gated by the | egislature.

81 The inportance of faithfully adhering to the statutory
| anguage beconmes clearer when the statute is examined in |ight
of the fundanental constituti onal rights affected in a
term nation of parental rights proceeding.

|1

182 Wth regard to the standard of review to review a
constitutional issue, | agree with Justice Bradley's analysis
summing up the nature of the fundamental constitutional right at
stake in termnation of parental rights proceedings and the
standard articulated by the United States Suprene Court in
establishing the framework for a parent's constitutional right

to parent. Justice Bradley's dissent, 91Y98-106. | further



No. 2009AP2973. ssa

agree with Justice Bradley that the apparent intent of the
legislature in pronulgating § 48.415(6) was to codify the
standard set forth by the United States Suprenme Court. Justice
Bradl ey' s di ssent, 1105.

183 Wsconsin Stat. § 48.415(6) differs from other
subsections of § 48.415, as Justice Bradley explains. Justice
Bradley's dissent, 1106. Subsection (6) sets forth the

threshold constitutional question to be determned, nanely

whether a parent has a constitutionally protected |liberty
interest in his or her relationship with the child. Justice
Bradl ey's dissent, 91106. The other subsections are fitness
determ nations. |d.

184 If +there is a «constitutionally protected |liberty

interest, then the parent's rights are protected by due process.
Due process requires that a parent's parental rights my be
termnated only after a determination that the parent is unfit
under the other grounds for termnation of parental rights in
8 48.415 (see, e.g., abandonnent, Ws. Stat. § 48.415(1)). | f
there is no protected liberty interest, then the standard for
termnation is the best interests of the child. Justi ce
Bradl ey' s dissent, 7101 & n. 2.

85 The question whether a parent has a substantial
par ent al relationship requires t he application of a
constitutional standard to the facts.® The court has denoni nated
guestions presenting the application of a constitutional

standard to the facts as presenting a question of constitutional

L'watts v. Indiana, 338 U.S. 49, 51-52 (1949).

4
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fact. A constitutional fact is one which, though cast in the
form of a determination of fact, is decisive of constitutional
rights.?

86 In this case the significant historical facts are not
in dispute.® Mjority op., Y74-13. Therefore, the question that
remains is the application of a constitutional standard to the
facts, ordinarily a question of |aw.

187 Nevertheless, the circuit court concluded w thout
analysis that this application of a constitutional standard to
the undi sputed facts was for the jury. In denying both parties
notions for a directed verdict, the circuit court concluded:
"There are reasonable grounds which the jury may accept, to
accept either argunent of the parties, alternatively, depending
upon the time period which they may choose to think is inportant
nore than another in determ ning substantial involvenment of the
father with his daughter.™

88 In the present case, in which there are no disputed

facts, the application of a constitutional standard to

2 Watts v. Indiana, 338 U.S. 49, 51 (1949);: State V.
Haji cek, 2001 W 3, ¢9Y14-15, 240 Ws. 2d 349, 620 N w2d 781;
State v. Martwick, 2000 wW 5, 917, 231 Ws. 2d 801, 604
N. W 2d 552.

31In closing argunments, the nother's attorney acknow edged:
"And those factors which we don't deny exist are that Jacob was

supportive of Tammy during the pregnancy . . . . Jacob had
provided care and supervision for the first five nonths of the
child's life. . . ." Based on the testinony of the father and

not her counsel al so conceded that "through June of 2005, he had
maybe net that burden”™ of assumng a substantial parental
relationship "but once he left, there's four and a half years in
whi ch he's been absent."
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undi sputed facts is a question of law for the court, first the
circuit court and then an appellate court.

189 Furthernore, as a general rule, the application of a
constitutional standard, here substantial parental relationship,
to the facts, even if facts are disputed, is a question of |aw
for the court, first the circuit court and then an appellate
court.

190 An appellate court often applies a two-step standard
of review to constitutional inquiries. An appellate court
applies a deferential, clearly erroneous standard to the circuit
court's findings of evidentiary or historical fact. An
appellate court then determ nes the question of constitutional
fact, here whether a person has had a substantial parental
rel ati onship, independently of the circuit court and court of
appeal s. The court has stated that applying a deferential
standard of review to a circuit court's or jury's ultimte
determnation of a constitutional fact would lead to "varied
results"” that "would be inconsistent with the idea of a unitary
system of |aw "*

191 The mmjority opinion assunmes, wthout analysis, that
the question whether a person has had a substantial parental
relationship with a child is a question for the jury. The
majority opinion reviews the jury determnation that the
defendant failed to assune parental responsibility wunder a
sufficiency of the evidence standard, considering the evidence

in the light nost favorable to the jury verdict. Majority op.,

4 Hajicek, 240 Ws. 2d 349, 715.

6
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139. My sense is that a circuit court and an appellate court
have a nore significant role in deciding this constitutional
i ssue than the majority opinion allows.

92 In sum | conclude on the basis of the clear,
unanbi guous text of the introductory |anguage of Ws. Stat.
§ 48.415 and the text of 8§ 48.415(6)(b) that the determ nation
of whether a parent has had a substantial parental relationship
is a question of law for the court. M statutory interpretation
is supported by the standard of review generally applied when an
appel late court is presented with a <case in which a
constitutional standard nust be applied to the facts.

193 For the reasons set forth, | join Justice Bradley's

di ssent and wite separately.
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194 ANN WALSH BRADLEY, J. (di ssenting). This case
presents the court with the question of whether a father's
parental rights may be involuntarily term nated under Ws. Stat.
§ 48.415(6) when that father provided support throughout the
pregnancy and daily care and supervision when the child was an
i nfant .

195 Under the facts presented, | conclude that Jacob has
had a substantial parental relationship with his child. Once a
parent has assunmed a substantial parental relationship with the
child, failure to maintain that parental relationship is not
grounds for termnation under sub. (6). Due process requires
that other grounds for term nation (see, e.g., abandonnment, Ws.
Stat. 8§ 48.415(1)), be proven before parental rights can be
involuntarily term nated.

196 The mmjority concludes otherw se. I n addressing the
guestion, the majority transforms the statutory |[|anguage.
Rat her than asking whether a parent "has had" a substanti al
parental relationship—as the statute directs—the majority asks
whet her there "is" a substantial parental relationship. See
majority op., Y26.

197 The mpjority's interpretation is contrary to the plain

| anguage of the statute, its context, and its legislative
hi story. Its analysis is flawed because it appears to conceive
of the existence of a protected liberty interest that is in

constant flux, depending upon the totality of the circunstances

at any given nonent. As a result, the majority provides uncl ear
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gui dance to fact-finders and under m nes constitutiona
protections.
I

198 To properly interpret Ws. Stat. 8§ 48.415(6), it is
essenti al to understand the nature of the fundanent al
constitutional rights at stake when parental rights are
involuntarily term nated. W have explained that "[t]erm nation
of par ent al rights adj udi cati ons are anong t he nost
consequential of judicial acts because they involve the power of
the State to permanently extinguish any |egal recognition of the
rights and obligations existing between parent and child.”

Brown County DHS v. Brenda B., 2011 W 6, 130, 331 Ws. 2d 310,

795 N. W 2d 730.
199 Under nost circunstances, parents have "cogni zabl e and
substantial™ liberty interests in their relationships with their

chi | dren. Stanley v. Illinois, 405 US. 645, 652 (1972);

Quilloin v. Walcott, 434 U S. 246, 248 (1978). When a parent

has a liberty interest, "the relationship between parent and
child is constitutionally protected” and the State cannot
interfere with that relationship unless the parent is determ ned
to be unfit. Quilloin, 434 U S at 255; Stanley, 405 U S at
658.

1100 The standard for failure to assumne par ent al
responsibility arose in the 1970s, as the United States Suprene
Court grappled with the circunstances under which an unmarried
father has a constitutionally protected interest in his

relationship with his children. See Stanley, 405 U S. at 650
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(determ ning that an unnmarried father had a liberty interest in
"the children he has sired and raised" and that liberty interest
warranted deference and protection); Quilloin, 434 U S. at 255
(concluding that not all wunnmarried fathers have a liberty

interest in their biological children); Caban v. Mhammd, 441

U S. 380, 393 (1979) ("[Il]n cases such as this, where the father
has established a substantial relationship with the child,"” the
relationship is constitutionally protected.).?

101 In Quilloin, the Court first articulated the standard
under which it nay be determined that a father's interest in his
relationship wth his biological child does not warrant
constitutional protection. The Quilloin Court acknow edged that
an unmarried father my have a «constitutionally protected
interest in his relationship with his child. 434 U S. at 247-48
(citing Stanley). Neverthel ess, the Court concluded that
Quilloin had no constitutionally protected interest because "he
has never exercised actual or |egal custody over his child, and
thus has never shouldered any significant responsibility wth
respect to the daily supervision, education, protection, or care

of the child."? 1d. at 256.

1'I'n dissent, Justice Stevens agreed that "if and when one
devel ops, the relationship betwen a father and his natural
child is entitled to protection against arbitrary state action
as a matter of due process.”™ Caban v. Mhamad, 441 U. S. 380
414 (Stevens, J., dissenting).

2 Accordingly, in such an instance the parent's unfitness
need not be proven before parental rights nmay be term nated and
a court need not "find anything nore than that [term nating
parental rights is] in the 'best interests of the child.""
Quilloin v. Walcott, 434 U S. 246, 255 (1978).

3



No. 2009AP2973. awb

1102 The Quilloin Court contrasted parents who have never

had any daily involvenent in the child' s life from those parents

who no longer have daily involvenent. It explained that

Quilloin's situation was "readily distinguishable" from that of
"a father whose narriage has broken apart” because in the latter
situation, the father "will have borne full responsibility for
the rearing of his children during the period of the marriage."
Id. at 256. The Court inplied that if a father has borne that
responsibility at one point in the child s |ife, the father wll
have established a substantial parental relationship with his
child and his rights cannot be termnated without a finding of
unfitness.

1103 In Lehr v. Robertson, 463 U.S. 248 (1983), the Court

summari zed the holdings of these cases. It explained that a
"devel oped parent-child relationship®™ warrants constitutional
protection, whereas a "potential relationship” based only on the
"existence of a biological |ink" does not. Id. at 261. Wen a
parent "accepts sone neasure of responsibility for the child's
future” and "denonstrates a full conmmi t ment to t he
responsi bilities of parenthood by comng forward to participate
in the rearing of his <child,” the Court explained, the
relationship is protected under the due process clause. I|d.

1104 Wsconsin courts have adhered to the constitutional
framework set forth by the United States Suprene Court. A
parent can establish a constitutionally protected interest by
“living with her children and having custody of them" Monr oe

County DHS v. Kelli B., 2004 W 48, 9124, 271 Ws. 2d 51, 678
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N. W2d 831. "[ E] xcept under unusual circunstances |ike those
presented in Quilloin,” this court has explained, "the due
process protections of the State and Federal Constitutions
prohibit the termnation of a natural parent's rights, unless

the parent is wunfit." Ms. R v. M. & Ms. B., 102

Ws. 2d 118, 136, 306 N.W2d 46 (1981).

1105 The constitutional framework set forth above should
guide an interpretation of the statute. W sconsin Stat.
8§ 48.415(6) was originally enacted in 1979, shortly after
Quilloin was decided.? § 6, ch. 330, Laws of 1979. I'ts

definition of "substanti al par ent al relationship" mrrored

3 When it was first enacted, the statute applied only to
unmarried fathers. See Ws. Stat. § 48.415(6) (1979) ("Failure
to assune parental responsibility may be established by a
showng that a <child has been born out of wedlock, not
subsequently legitimzed or adopted, that paternity was not
adj udicated prior to the filing of the petition for termnation
of parental rights and: 1. The person or persons who may be the

father of the child . . . have never had a substantial parenta
relationship with the child; or 2. That although paternity to
the <child has been adjudicated . . . the father did not

establish a substantial parental relationship with the child
prior to the adjudication of paternity[.]").

1995 Ws. Act 275, 88 82-84 broadened the statute so that
it could be applied to nothers as well as fathers, marital
children as well as nonmarital children, and fathers for whom
paternity was adjudicated prior to the filing of the TPR
petition. Note to 1995 Ws. Act 275, § 83, 1995 Laws of
W sconsin at 1891.
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| anguage from Quilloin.* It appears that the legislature's
intent was to codify the standard that was set forth in Quilloin

and later clarified in Lehr.

1106 In addi tion to failure to assumne par ent a
responsibility, Ws. Stat. 8 48.415 sets forth several other
grounds for termnating parental rights.® Subsection (6) is
qualitatively different fromthe other statutory grounds because

it guides the threshold determ nation of whether the parent has

a liberty interest t hat is entitled to constitutiona
protection. By contrast, the other grounds are unfitness
determ nati ons. They set forth standards for determning

whether the rights of a parent who has a protected liberty
interest may be involuntarily term nated because the parent is
unfit.
I
1107 Although the nmjority acknow edges that Ws. Stat.
§ 48.415(6) sets forth the standard for determ ning whether a

4 Conpare Quilloin, 434 US. at 256 ("[Quilloin] has never
exercised actual or legal custody over his child, and thus has
never shoul dered any significant responsibility with respect to
the daily supervision, education, protection, or care of the
child.") with Ws. Stat. § 48.415(6) (1979) ("'[S]ubstantia
parental relationship’" neans the acceptance and exercise of
significant responsibility for the daily supervision, education
protection and care of the child.").

® Those grounds are abandonment, relinquishment, continuing
need of protection or services, continuing parental disability,
child abuse, incestuous parenthood, homcide or solicitation to
commt homcide of parent, parenthood as a result of sexual
assault, commssion of a serious felony against one of the
person's children, and prior involuntary term nation of parental
rights to another child.
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parent has a protected liberty interest in his relationship with
his child, mpority op., 969, its statutory interpretation
underm nes such an interest. At tines, it appears to recognize

that the statutory |anguage asks whether the parent "ha[s] not

had" a substantial parental relationshinp. 1d., 9724, 35.
Nevert hel ess, it i nexplicably converts the inquiry into
"whether there is a substantial parental relationship.” I d.,

126 (enphasi s added). The mgjority concludes that "the statute
gives latitude to the fact-finder to consider the entirety of
the child's life and determne if the parent's actions have been
sufficient to find* that he established a substantial parental
relationship. 1d., 124.

1108 The majority's interpretation is contrary to the plain
| anguage of the statute, its context, and its legislative
history. As it has been anended through the years, the statute
now provides that failure to assune parental responsibility
"shall be established by proving that the parent or the person

or persons who nay be the parent of the child have not had a

substantial parental relationship with the child.” 48.415(6)(a)
(enmphasi s added). Subsection (6)(b) defines "substantia
parental relationship® as "the acceptance and exercise of
significant responsibility for the daily supervision, education,

protection and care of the child." 48.415(6)(b).®

®In full, Ws. Stat. § 48.415(6) provides:

(a) Failure to assune parental responsibility, which
shall be established by proving that the parent or the
person or persons who may be the parent of the child
have not had a substantial parental relationship with
the child.
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1109 When the statutory text s cobbled together, it
provides that failure to assune parental responsibility is
established by proof that "the parent . . . ha[s] not had [the
acceptance and exercise of significant responsibility for the
daily supervision, education, protection and <care of the
child].” There are no statutory defenses to failure to assune
parental responsibility.

1110 The definition of "substantial parental relationship”
includes "daily supervision, education, protection and care.”
| mportantly, however, the statute does not ask whether the
parent "does" exercise significant responsibility for the daily
supervi sion, education, protection, and care of the child.
Li kewi se, the statute does not ask whether there "is" a
substantial parental relationship or whether the parent "has" a
substantial parental relationship with the child. Rat her, the
statute asks whether the parent "has had" a substantial parental

relationship. See Ws. Stat. § 48.415(6)(b).

(b) In this subsecti on, "subst anti al par ent al
relationship neans the acceptance and exercise of
significant responsibility for the daily supervision,
education, protection and care of the child. I n
eval uating whether the person has had a substantial
parental relationship with the child, the court may
consider such factors, including, but not limted to,
whether the person has expressed concern for or
interest in the support, care or well-being of the
child, whether the person has neglected or refused to
provide care or support for the child and whether,
with respect to a person who is or nay be the father
of the child, the person has expressed concern for or
interest in the support, care or well-being of the
not her during her pregnancy.

8
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111 By using a verb in the past tense, the |legislature set
out the relevant inquiry: in the past, did the parent accept and
exercise significant responsibility for the daily supervision,
education, protection, and care of the child? |If the answer is
yes, then the parent has had a substantial parental relationship
with the child, and parental rights may not be involuntarily
term nated under Ws. Stat. § 48.415(6). In such a case, due
process requires that other grounds for termnation be proven
before parental rights can be involuntarily term nated.

112 This plain |anguage interpretation finds support in
the title of the statutory subsection. The title of sub. (6)
indicates that the relevant inquiry is whether the parent failed
to assune a parental relationshinp. It does not indicate that
the statutory requirenents are net when a parent fails to
mai ntain a relationship that was at one point assuned.

1113 Likewise, this interpretation finds support in context
with the surrounding statutes and in the legislative history.
Statutory |anguage nust be interpreted in relation to the
| anguage of surrounding or closely related statutes. Sands v.

Wiitnall Sch. Dist., 2008 W 89, 915, 312 Ws. 2d 1, 754

N. W 2d 439. Among other inquiries, courts look to whether a
construction would render other statutory sections superfluous.
"A basic rule of this court in constructing statutes is to avoid
such constructions as would result in any portion of the statute

bei ng superfl uous.™ State v. Wachsmuth, 73 Ws. 2d 318, 324,

243 N.W2d 410 (1976).
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1114 As di scussed above, Ws. Stat. 8§ 48.415(6) is part of
a larger statutory framework which lists other grounds for
involuntary termnation of parental rights. One of those
grounds i s abandonnent.

1115 W sconsin St at. § 48.415(1)(a)3 provi des t hat
abandonnment nay be established if the petitioner proves that
“[t]he child has been left by the parent with any person, the
parent knows or could discover the whereabouts of the child and
the parent has failed to visit or communicate with the child for
a period of 6 nonths or longer.” The jury instruction provides
significant direction to jurors in order to guide their
del i berati on. For exanple, it sets forth a definite tine
peri od—si x nont hs. It also provides that incidental contact
between the parent and child, defined as insignificant contact
or contact that occurred merely by chance, does not prevent the
jury fromfinding abandonment. Ws. JI-Children 314.

1116 The jury instruction also sets forth a parent's
defenses to abandonnent, which protect parental rights from
arbitrary term nation. The jury cannot find abandonnment if the
parent had good cause for having failed to visit or comrunicate
with the <child during that period, and the parent either
communi cated with the person who had physical custody of the
child about the child during that period or the parent had good
cause for failing to do so. The jury is instructed that it may
consider the legitimacy of the parent's reasons for failing to
visit or comunicate with the child or the person who had

physi cal custody of the child.

10
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1117 An  interpretation of Ws. Stat. § 48.415(6) t hat
allows the fact-finder to "consider the entirety of the child's
life [to] determine if the parent's actions have been sufficient
to find" t hat he est abl i shed a substanti al par ent al
rel ati onship, majority op., 124, would appear to render
superfluous the ground for termnation established by sub.
(1) (a)3. Under that interpretation, failure to assune parenta
responsibility would anpunt to little nore than a watered-down
versi on of abandonment with no defenses.

118 It is difficult to imgine that a petitioner would go
through the trouble to allege and prove abandonnment (a ground
for termnation that provides the parent with defenses) when it
would be nuch easier to prove failure to assune parenta
responsibility (a ground for termnation to which there is no
def ense). The | egislature could not have intended that failure
to assume parental responsibility swallows the specific elenents

and defenses set forth in the abandonnent statute.’

" For the same reason, an interpretation that allows the
fact-finder to consider whether the parent "exposed the child to
a hazardous living environnent," see mgjority op., 9137, would
appear to render another subsection of the statute superfl uous.

11
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119 I turn next to the legislative history. Up until
2005, Ws. Stat. 8§ 48.415(6) permtted the term nation of
parental rights if the parents "have never had a substanti al
parental relationship with the child[.]". Thi s | anguage was
reexam ned by the Special Committee on Adoption & Term nation of
Parental Rights Laws.

1120 The nmmjority's review of the legislative history is
i nconpl ete. Over the course of many nonths, from August 2004 to
Decenber 2004, the special comittee considered a nunber of
different iterations in revising the standard for failure to
assunme parental responsibility. The majority relies heavily

upon a letter witten by a nember of the special comittee.?®

Conti nui ng need of protection or services is another ground
for involuntary termnation of parental rights. Ws. Stat.
§ 48.415(2). A child my be adjudged in need of protection or
services when the child has been the victim of abuse or when the
parent neglects, refuses, or is unable for reasons other than
poverty to provide necessary care, food, clothing, nedical or
dental care or shelter so as to seriously endanger the physica
health of the child. Ws. Stat. § 48.13. The court enters a
di spositional order directing that specific services be provided
to the child and famly. Ws. Stat. 8§ 48.355(2)(b)1. A parent
has a defense to grounds for termnation for continuing need of
protection or services if the county failed to nake a reasonable
effort to provide the services to the child and famly. Ws.
Stat. 8§ 48.415(2)(a)2.b

If a fact-finder is permtted to conclude that a parent
failed to establish a parental relationship because the parent

exposed the <child to a hazardous living environnent, then
counties would not be required to help parents develop the
skills necessary to retain custody of their children. Rat her,

they could avoid the trouble and expense by sinply alleging
failure to assune a parental relationship.

8 See Attachment to the Meno from Judge Christopher Foley to
Menbers of Legislative Cormmttee on TPR and Adoption, Septenber
22, 2004 (on file wth the Wsconsin State Legislature
Legi sl ative Council).

12
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Majority op., 9129. This letter was subnmtted in Septenber,
early in the drafting process. A review of the conplete
| egislative history reveals that the speci al comittee
consi dered—and rejected—a standard that was based on its
recommendat i on.

1121 At the meeting held on Cctober 13, 2004, the special
committee considered draft legislation that contained the
foll owi ng proposed change enploying the present tense: "Failure
to assune parental responsibility, which shall be established by
proving that the parent or the person or persons who nmay be the

parent of the child have—never—had do not have a substanti al

parental relationship with the child."®

Utimately, the speci al
commttee declined to adopt it.

1122 At the Decenber 14 neeting, a staff at t or ney
introduced a revised draft and "explained that the draft bill

requires proof that the parent has not had a substantial

parental relationship with the child instead of proof that the

parent does not have a substantial parental relationship wth

the child, as was required in the first version of the bill
draft."!® This draft was approved unani nmously.
1123 Fromthis legislative history, it is apparent that the

speci al committee considered and ultimately rejected an

® See Wsconsin Legislative Council draft WLC: 0015/ 1
( Sept ember 30, 2004) (on file wth the Wsconsin State
Legi slature Legislative Council) (enphasis in original).

10 M nutes fromthe Decenber 14, 2004 neeting of the Special
Comm ttee on Adoption and Term nation of Parental R ghts Law, at
3 (discussing Wsconsin Legislative Council draft WC 0015/2
(Cct ober 18, 2004)) (enphasis in original).

13
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anmendnent that would change the past-tense verb "have never had"
to the present tense verb "do not have."™ Rather, the commttee
intentionally selected the past-tense verb, "have not had,"” that
appears in the statute today.

1124 Based on the constitutional concerns underlying the
statute, the plain |language of the statute, its context, and its
| egislative history, | conclude that a father's parental rights
may not be involuntarily term nated under Ws. Stat. 8 48.415(6)
when that father assumed parental responsibility by providing
support throughout the pregnancy and daily care and supervision
when the child was an infant. Once a parent has assuned a
substantial parental relationship with the child, failure to
mai ntain that par ent al relationship 1is not grounds for
term nation under sub. (6). Rat her, due process requires that
other grounds for termnation, such as abandonnent, be proven
before parental rights can be involuntarily term nated.

125 In this case, it is undisputed that Jacob had assuned
a substantial parental relationship with his daughter throughout
Tamry's pregnancy and for the first several nmont hs  of
Gnenevere's life. According to Tammy's testinony, she and Jacob
lived together for a year or a year-and-a-half before Gmenevere
was born, and both parents were excited about the comng birth
of their child. Tanmy testified that Jacob drove her to doctors
appoi ntments throughout the pregnancy and that he was present
when Gaenevere was born. She told the jury: "I <cried, and

[ Jacob] shed tears.™

14
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1126 Jacob and Tamry continued to live together for the
first four nonths of OGaenevere's life. Tamy testified that
Jacob "was a stay at hone dad at that tine." She testified that
during the nonths they lived together as a famly, Jacob "never
i gnored” Omnenevere, that he "took care of her,"” that he bathed
her, and that "he changed her and fed her when | was, you know,
in bed taking a nap, resting, or at work."

1127 Under the facts presented here, | conclude that Jacob
has had a substantial parental relationship with his child.
Accordingly, the circuit court should have entered a directed
verdict in his favor.

1]

1128 The <court of appeals recomended that we accept
certification of this case to "resolve the anbiguities and
uncertainties regarding the use of Ws. Stat. § 48.415(6)[.]"
Tamry WG v. Jacob T., No. 2009AP2973, certification nmeno at 1

(Ws. CO. App. Apr. 22, 2010). Rat her than resolving any
anbiguities and uncertainties, | am concerned that the majority
has conpounded them It appears to conceive of the existence of

a protected liberty interest that is in constant flux, depending
upon the totality of the circunstances at any given nonent.
This analysis provides wunclear guidance to fact-finders and
under m nes constitutional protections.

1129 According to the nmjority, the fact-finder should

consider "all the facts up until the tine of the fact-finding
hearing to decide if the parent has engaged in the requisite

behavi or. " Majority op., 926 (enphasis omtted). It should

15
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consider the reasons why a parent has not supported the child.
Id., 932 Neverthel ess, it should be mndful that a parent's

| ack of opportunity to establish a substantial relationship is

not a defense to this ground for involuntary termnation. I|d.
138. Finally, while the fact-finder may not consider the
"anor phous” concept of the "quality of parenting," id., 136, it

shoul d consider whether the parent "exposed the child to a
hazardous living environnment." Id., 9137. The fact-finder is
left to determine whether circunstances such as snoking
cigarettes or having guns in the house are sufficiently
hazardous to factor into its determ nation of whether the parent
failed to assunme parental responsibility for the child.

1130 Based on these instructions, what is a conscientious
fact-finder to do? Under the majority's guidance, it appears
that the fact-finder could easily base its determnation on a
recent period of absence or poor quality parenti ng—+ather than
on whether the parent "has had" a substanti al par ent a
rel ati onship, as the statute directs.

131 It may be that, based upon the totality of the
circunstances up until the child s first birthday, the parent
has established a liberty interest in the relationship with his
chil d. However, if that same parent fails to exercise
significant responsibility for the daily supervision, education,
protection, and care between ages one and two, can the parent be
said to have lost that liberty interest? And then, if the
parent assunes nore responsibility after the child s second

birthday, is the parent's liberty interest revived?

16
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132 The existence of a liberty interest protected by the
state and federal constitutions cannot be so epheneral. The

Quilloin Court contrasted parents who no |onger have any daily

involvenent in the child's daily life from those parents who

have never had daily involvenent. It concluded that a parent

who has borne that responsibility at one point in the child's
life has established a substantial parental relationship wth
his child, and that relationship is entitled to constitutional
protection under the due process cl ause.

1133 "[Where the constitutionality of a statute is at
i ssue, courts [should] attenpt to avoid an interpretation that

creates constitutional infirmties.” Kenosha County DHS .

Jodie W, 2006 W 93, 120, 293 Ws. 2d 530, 716 N.W2d 845. The
majority takes the opposite tack. By contorting the statutory
| anguage, the mjority wundermnes the distinction made in

Quilloin and subj ect s t he statute to constitutiona

infirmties.' Accordingly, | respectfully dissent.

1 9n addition, by asserting that "in an as-applied
chal l enge, neither party faces a presunption that the statute
was constitutionally applied,” see nmjority op., 148, the

majority needlessly engenders confusion about the proper
standards for constitutional challenges.

The majority's pronouncenent is contrary to several recent
opinions of this court. See, e.g., State v. Wod, 2010 W 17,
115, 323 Ws. 2d 321, 780 N W2d 63 ("[We review a statute

under the presunption that it is constitutional. Accordi ngly,
the party raising the constitutional claim. . . nust prove that
the challenged statute is unconstitutional beyond a reasonable
doubt . That presunption and burden apply to facial as well as

to as-applied constitutional challenges."); State v. Smth, 2010
W 16, 198-9, 323 Ws. 2d 377, 780 N.W2d 90 ("A statute enjoys
a presunption of constitutionality. . . . [In this as-applied
chall enge] Smth nust prove that as applied to him 8 301.45 is
unconstitutional beyond a reasonabl e doubt.").

17
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134 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.

The majority's assertion finds support in Society |nsurance
v. LIRC, 2010 W 68, 326 Ws. 2d 444, 786 N.W2d 385. That case

contained the following explanation: "In an as-applied
chal l enge, our task is to determ ne whether the statute has been
enforced in an unconstitutional manner. . . . Because the
| egi sl ature plays no part in enforcing our statutes, 'deference
to legislative acts' is not achieved by presumng that the
statute has been constitutionally applied.™ Society Ins., 386

Ws. 2d 444, 127.

The expl anati on from Society | nsur ance reveal s a
fundanental m sunderstanding of the court's inquiry in an as-
applied challenge. Twel ve days after Society Insurance was

mandated, a wunaninous opinion of this <court rejected any
distinction between the presunption of constitutionality in
facial and as-applied challenges. See State v. MQuire, 2010 W
91, 125, 328 Ws. 2d 289, 786 N.W2d 227 ("Statutes are presuned

to be constitutional, and a party challenging a statute's
constitutionality nust denonstrate that it is unconstitutional
beyond a reasonable doubt. This presunption and burden apply to

as-applied constitutional challenges to statutes as well as to
facial challenges.").
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