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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Gr ant  Count y,  

Mi chael  Ki r chman,  Judge.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes bef or e 

us by cer t i f i cat i on f r om t he cour t  of  appeal s.   Cer t i f i cat i on 

was r ecommended t o " r esol ve t he ambi gui t i es and uncer t ai nt i es 

r egar di ng t he use of  Wi s.  St at .  § 48. 415( 6)  as a gr ound t o 

t er mi nat e par ent al  r i ght s. "   Tammy W- G.  v.  Jacob T. ,  No.  

2009AP2973,  unpubl i shed sl i p op. ,  at  11 ( Wi s.  Ct .  App.  Apr .  22,  

2010) .   The cer t i f i ed quest i ons ar e:   

( 1)  Whet her  " once a ' subst ant i al  par ent al  
r el at i onshi p'  i s  est abl i shed,  t he r el evant  t i me per i od 
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ends and subsequent  event s ar e not  r el evant  t o t he 
i ssue of  a subst ant i al  par ent al  r el at i onshi p" ;   

( 2)  " whet her  a f act - f i nder  may det er mi ne t hat ,  
despi t e s i gni f i cant  par ent i ng,  poor  qual i t y par ent i ng 
i s a r eason t o f i nd t hat  a ' subst ant i al  par ent al  
r el at i onshi p'  has not  been est abl i shed" ;  and  

( 3)  Whet her  our  i nt er pr et at i on of  Wi s.  St at .  
§ 48. 415( 6)  as i t  r el at es t o t he pr ecedi ng t wo i ssues 
" compor t s wi t h t he const i t ut i onal  pr ot ect i ons af f or ded 
par ent s. "    

¶2 I n addi t i on,  Jacob ar gues t hat :   ( 1)  t he c i r cui t  cour t  

er r ed when i t  deni ed hi s mot i on f or  a di r ect ed ver di ct ,  and ( 2)  

he shoul d be gr ant ed a new t r i al  i n t he i nt er est  of  j ust i ce 

because t he j ur y i nst r uct i on was i ncompl et e and i naccur at e.  

¶3 We concl ude t hat  Wi s.  St at .  § 48. 415( 6)  ( 2007- 08) 1 

pr escr i bes a t ot al i t y- of - t he- ci r cumst ances t est .   When appl y i ng 

t hi s t est ,  t he f act - f i nder  shoul d consi der  any suppor t  or  car e,  

or  l ack t her eof ,  t he par ent  pr ovi ded t he chi l d t hr oughout  t he 

chi l d' s ent i r e l i f e.   Thi s anal ysi s may i ncl ude t he r easons why 

a par ent  was not  car i ng f or  or  suppor t i ng her  chi l d and exposur e 

of  t he chi l d t o a hazar dous l i v i ng envi r onment .   We f ur t her  

concl ude t hat  t he st at ut e was not  unconst i t ut i onal  as appl i ed t o 

Jacob.   Fi nal l y,  t he c i r cui t  cour t  di d not  er r  when i t  deni ed 

Jacob' s mot i on f or  a di r ect ed ver di ct  and Jacob wai ved hi s 

ar gument  t hat  t he j ur y i nst r uct i on was i mpr oper .   Accor di ngl y,  

Jacob' s par ent al  r i ght s wer e l awf ul l y t er mi nat ed;  we af f i r m t he 

j udgment  of  t he c i r cui t  cour t .   

I .   BACKGROUND 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶4 Gwenever e was bor n t o Tammy W- G.  ( Tammy)  and Jacob T.  

( Jacob)  i n mi d- Januar y of  2005.   Tammy and Jacob l i ved t oget her  

f or  appr oxi mat el y a year  bef or e Gwenever e was bor n.   Dur i ng 

Tammy' s pr egnancy,  Jacob l ef t  hi s j ob t o t ake car e of  Tammy who 

was on " ext r eme bed r est . "   Mor eover ,  he accompani ed Tammy t o 

doct or  appoi nt ment s,  was at  Gwenever e' s del i ver y,  and was 

exci t ed about  t he baby.  

¶5 For  t he f i r st  t wo mont hs of  Gwenever e' s l i f e,  Tammy 

and Jacob wer e bot h home f ul l - t i me,  but  t hen Tammy r et ur ned t o 

wor k.   I n t he f ol l owi ng t wo mont hs ( appr oxi mat el y mont hs t hr ee 

and f our  of  Gwenever e' s l i f e) ,  Jacob was,  as Tammy phr ased i t ,  a 

" st ay at  home dad. "   Dur i ng t he f i r st  f our  mont hs of  her  l i f e,  

Jacob par t i c i pat ed i n f eedi ng,  changi ng,  and ot her wi se car i ng 

f or  Gwenever e.   I n addi t i on,  bot h he and Tammy t ook Gwenever e t o 

her  doct or ' s appoi nt ment s.   However ,  Tammy t est i f i ed t hat  when 

she came home f r om wor k,  she woul d t ake Gwenever e t o t he bedr oom 

f or  t he ni ght  because t he house was a mess,  t her e was mi l dew 

cover i ng t he di shes,  and beer  cans i n t he l i v i ng r oom.   I n 2005,  

Jacob and Tammy agr eed t o move f r om Mi nnesot a t o I l l i noi s.   

However ,  i n May 2005,  onl y Jacob moved t o I l l i noi s.   Tammy moved 

i nt o t he home of  Dougl as G.  ( Dougl as) ,  whom she subsequent l y 

mar r i ed.    

¶6 At  t he t i me of  t hei r  separ at i on,  Jacob and Tammy 

agr eed t o a cust ody pl an i n whi ch Gwenever e woul d spend t wo 

mont hs wi t h Tammy,  f ol l owed by t wo mont hs wi t h Jacob.   However ,  

Tammy t est i f i ed t hat  she r ef used t o go t hr ough wi t h t he pl an 

because of  concer ns about  Jacob' s al cohol  abuse and " dr ug 
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par apher nal i a" 2 and t he ef f ect  t hi s coul d have on Gwenever e' s 

saf et y.  

¶7 Fol l owi ng Jacob' s May 2005 r el ocat i on t o I l l i noi s,  he 

had l i t t l e cont act  wi t h Gwenever e.   He dr ove f r om hi s home i n 

I l l i noi s t o Mi nnesot a t o v i s i t  Gwenever e ei t her  t wo or  t hr ee 

t i mes3 bet ween 2005 and 2006.   The f i r st  v i s i t  was i n ei t her  Jul y 

or  August  of  2005.   The vi s i t  l ast ed appr oxi mat el y one- and- a-

hal f  hour s.  

¶8 Tammy t est i f i ed t hat  Jacob' s second vi s i t  was i n Jul y 

of  2006.   Tammy coul d not  r ecal l  how l ong t hat  v i s i t at i on 

l ast ed.   Jacob,  however ,  di d not  ment i on t hi s v i s i t  i n hi s 

t est i mony and asser t ed t hat  t her e have been onl y t wo vi s i t s 

s i nce he moved t o I l l i noi s.   Jacob and Tammy bot h t est i f i ed t hat  

t her e was a f i nal  v i s i t  wi t h Gwenever e i n November  of  2006.   

Ther e i s no evi dence t hat  t he second and t hi r d v i s i t s wer e of  

any subst ant i al  l engt h.   Jacob has not  had i n- per son cont act  

wi t h Gwenever e s i nce t hat  t i me.  

¶9 Bet ween Jul y of  2005 and November  of  2006,  Jacob 

t est i f i ed t hat  he cal l ed Tammy wi t h r egar d t o Gwenever e,  but  

t hat  hi s cal l s wer e " r andom. "   Speci f i cal l y,  Jacob sai d he 

" di dn' t  do i t  l i ke ever y week or  ever y t wo weeks. "   Mor eover ,  

Jacob t est i f i ed t hat  he spoke wi t h Gwenever e on t he phone t wo t o 

                                                 
2 Tammy' s concer ns r egar di ng Jacob' s dr ug abuse r el at ed t o 

hi s use of  mar i j uana.   Ther e i s no evi dence Jacob used ot her ,  
" har der "  dr ugs.   

3 As di scussed bel ow,  t her e i s conf l i c t  i n t he t r i al  
t est i mony about  whet her  t her e wer e t wo or  t hr ee vi s i t s.  
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t hr ee t i mes bet ween 2007 and 2008;  however ,  Tammy di d not  r ecal l  

any cont act ,  v i a phone or  ot her wi se,  bet ween Jacob and Gwenever e 

i n 2007.   Thr oughout  t hi s t i me,  Tammy updat ed Jacob when her  

cont act  i nf or mat i on changed.   Of  not e,  i n 2006,  Tammy,  Dougl as,  

Gwenever e,  and t he coupl e' s ot her  t wo daught er s moved t o a c i t y 

i n sout hwest  Wi sconsi n onl y t wo hour s f r om Jacob' s I l l i noi s 

r esi dence.   Jacob was awar e of  t hei r  r el ocat i on.  

¶10 Jacob expl ai ned t hat  hi s l ack of  cont act  wi t h 

Gwenever e f r om t he summer  of  2005 up unt i l  t r i al  was not  t he 

r esul t  of  Tammy' s r ef usal  t o l et  hi m see Gwenever e,  but  r at her  

her  condi t i on t hat  t hese vi s i t s be super vi sed.   Speci f i cal l y,  

Tammy r equi r ed t hat  Jacob' s v i s i t s wi t h Gwenever e be super vi sed 

by Tammy,  Dougl as,  or  someone t hat  Jacob hi r ed. 4 

¶11 Si nce Jacob' s move t o I l l i noi s  i n 2005,  he has not  

pr ovi ded any f i nanci al  or  mat er i al  suppor t  f or  Gwenever e.   He 

has never  pai d chi l d suppor t  t o Tammy f or  Gwenever e' s car e or  

t aken st eps t o set  up chi l d suppor t .   Jacob di d t est i f y t hat  he 

of f er ed money t o Tammy f or  Gwenever e' s car e af t er  t he t wo spl i t ,  

but  t hat  she r ef used hi s of f er . 5  Jacob admi t t ed t hat  he di d not  

                                                 
4 At  t r i al ,  Jacob asser t ed t hat  i nst ead of  abi di ng by 

Tammy' s condi t i ons i n or der  t o see hi s daught er ,  hi s pl an was t o 
save up enough money t o hi r e an at t or ney t o t ake Tammy t o cour t  
and chal l enge her  condi t i ons.    

5 When f i r st  asked at  t r i al  i f  Jacob or  hi s cousi n of f er ed 
t o pay chi l d suppor t  dur i ng Jacob' s f i r st  v i s i t  wi t h Gwenever e,  
Tammy t est i f i ed t hat  someone " mi ght  have sai d somet hi ng,  but  I  
can' t  r emember . "   She l at er  acknowl edged t hat  Jacob mi ght  have 
of f er ed her  $150.   I van,  Jacob' s cousi n,  who wi t nessed t hi s 
v i s i t ,  t est i f i ed t hat  Jacob of f er ed her  $200 and al so of f er ed t o 
buy di aper s and cl ot hes,  but  Tammy r ef used.  
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know who Gwenever e' s pedi at r i c i an was,  what  school  she was 

at t endi ng or  her  t eacher ' s name.   Addi t i onal l y,  he has never  

sought  assi st ance f r om t he cour t s t o have cont act  or  pl acement .   

Except  dur i ng t he f i r st  f our  mont hs of  Gwenever e' s l i f e when 

Tammy and Jacob l i ved t oget her ,  Jacob has never  t aken Gwenever e 

t o her  doct or  appoi nt ment s.    

¶12 Jacob' s f i nal  cont act  wi t h Gwenever e bef or e t he August  

2009 f act - f i ndi ng hear i ng was a cal l  i n mi d- Januar y 2009 on 

Gwenever e' s f our t h bi r t hday.   Dur i ng t hi s cal l ,  Tammy and Jacob 

di scussed a pot ent i al  v i s i t  i n Febr uar y t hat  never  t ook pl ace.   

Tammy al so t ol d Jacob she want ed t o have Jacob' s r i ght s  

t er mi nat ed so t hat  Dougl as coul d adopt  Gwenever e.  

¶13 On Apr i l  8,  2009,  Tammy f i l ed a pet i t i on i n Gr ant  

Count y Ci r cui t  Cour t  t o t er mi nat e Jacob' s par ent al  r i ght s.   The 

pet i t i on was amended on May 20,  2009.   I t  c l ai med Jacob' s r i ght s 

shoul d be t er mi nat ed because he had f ai l ed t o assume par ent al  

r esponsi bi l i t y  as def i ned i n Wi s.  St at .  § 48. 415( 6) .   A f act -

f i ndi ng hear i ng was hear d by a j ur y on August  13 and 14 of  2009.  

¶14 At  t he c l ose of  t he f act - f i ndi ng hear i ng,  t he c i r cui t  

cour t  deni ed mot i ons f r om each par t y f or  a di r ect ed ver di ct  and,  

i nst ead,  i nst r uct ed t he j ur y t o det er mi ne i f  Jacob assumed 

par ent al  r esponsi bi l i t y  f or  Gwenever e.   Nei t her  par t y obj ect ed 

t o t he j ur y i nst r uct i ons,  whi ch i nst r uct ed t he j ur y t o answer  a 

speci al  ver di ct  quest i on:   " Has Jacob [ ]  f ai l ed t o assume 

par ent al  r esponsi bi l i t y  f or  Gwenever e [ ] ?"   The j ur y answer ed 

" yes"  by a vot e of  el even t o one.   Subsequent l y,  on 
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Sept ember  10,  2009,  at  t he di sposi t i onal  hear i ng,  t he c i r cui t  

cour t  t er mi nat ed Jacob' s par ent al  r i ght s.   

¶15 Jacob appeal ed t he t er mi nat i on of  hi s par ent al  r i ght s  

t o t he Wi sconsi n Cour t  of  Appeal s.   The cour t  of  appeal s 

det er mi ned t hat  i t s hol di ng i n St at e v.  Qui nsanna D. ,  2002 WI  

App 318,  259 Wi s.  2d 429,  655 N. W. 2d 752,  pr event ed i t  " f r om 

i nt er pr et i ng Wi s.  St at .  § 48. 415( 6)  i n a manner  t hat  i s  

consi st ent  bot h wi t h t he l anguage of  t he st at ut e and 

const i t ut i onal  pr ot ect i ons accor ded par ent al  r i ght s. "   Tammy W-

G. ,  No.  2009AP2973,  at  2.   Ther ef or e,  t he cour t  of  appeal s 

cer t i f i ed t he appeal ,  whi ch we accept ed pur suant  t o Wi s.  St at .  

§ 808. 05. 6  We now af f i r m t he deci s i on of  t he c i r cui t  cour t .  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶16 The i nt er pr et at i on of  Wi s.  St at .  § 48. 415( 6)  and t he 

appl i cat i on of  t hat  st at ut e t o a gi ven set  of  f act s ar e 

quest i ons of  l aw t hat  we r evi ew i ndependent l y.   Mar der  v.  Bd.  of  

Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 

252,  706 N. W. 2d 110.   Whet her  a st at ut e and t he appl i cat i on of  a 

st at ut e ar e const i t ut i onal  ar e al so quest i ons of  l aw t hat  we 

r evi ew i ndependent l y.   Dane Cnt y.  Dep' t  of  Human Ser vs.  v.  Ponn 

P. ,  2005 WI  32,  ¶14,  279 Wi s.  2d 169,  694 N. W. 2d 344.    

                                                 
6 Wi sconsi n St at .  § 808. 05( 2)  pr ovi des i n r el evant  par t :   

" The supr eme cour t  may t ake j ur i sdi ct i on of  an appeal  or  any 
ot her  pr oceedi ng pendi ng i n t he cour t  of  appeal s  i f :   .  .  .  [ i ] t  
gr ant s di r ect  r evi ew upon cer t i f i cat i on f r om t he cour t  of  
appeal s pr i or  t o t he cour t  of  appeal s hear i ng and deci di ng t he 
mat t er  . . . . "  
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¶17 We exami ne as a quest i on of  l aw whet her  t he ci r cui t  

cour t  pr oper l y r ef used t o gr ant  a di r ect ed ver di ct .   See Bubb v.  

Br usky,  2009 WI  91,  ¶30,  321 Wi s.  2d 1,  768 N. W. 2d 903.   We 

i ndependent l y r evi ew,  as a quest i on of  l aw,  whet her  t he evi dence 

i s suf f i c i ent  t o suppor t  t he j ur y ' s ver di c t .   St at e v.  

Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W.  752 ( 1990) .   

B.   Wi sconsi n St at .  § 48. 415( 6) :  
Fai l ur e t o Assume Par ent al  Responsi bi l i t y  

a.   Ter mi nat i on of  par ent al  r i ght s pr oceedi ngs 

¶18 A br i ef  over vi ew of  t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs i n Wi sconsi n i s a hel pf ul  st ar t i ng poi nt .   

Ter mi nat i on of  par ent al  r i ght s pr oceedi ngs i nvol ve a t wo- st ep 

pr ocess t hat  begi ns when t he pet i t i oner  pl eads one of  t he t en 

gr ounds f or  i nvol unt ar y t er mi nat i on under  Wi s.  St at .  § 48. 415.   

The f i r st  st ep of  t he pr oceedi ng i s t he f act - f i ndi ng hear i ng.   

" The pur pose of  t he f act - f i ndi ng hear i ng i s t o det er mi ne whet her  

gr ounds exi st  f or  t he t er mi nat i on of  par ent al  r i ght s i n t hose 

cases wher e t he t er mi nat i on [ i s ]  cont est ed .  .  .  . "   Wi s.  St at .  

§ 48. 424( 1) .   " I f  t he j ur y or  cour t  det er mi nes t hat  t he f act s 

al l eged i n t he pet i t i on have not  been pr oven,  t he cour t  

di smi sses t he pet i t i on.   Conver sel y,  ' [ i ] f  gr ounds f or  t he 

t er mi nat i on of  par ent al  r i ght s ar e f ound by t he cour t  or  j ur y,  

t he cour t  shal l  f i nd t he par ent  unf i t . ' "   Sheboygan Cnt y.  Dep' t  

of  Heal t h & Human Ser vs.  v.  Jul i e A. B. ,  2002 WI  95,  ¶26,  255 

Wi s.  2d 170,  648 N. W. 2d 402 ( c i t i ng § 48. 424( 4) ) .   The f ocus of  

t hi s st ep i s whet her  t he § 48. 415 gr ound has been met ,  not  t he 

chi l d' s best  i nt er est .   
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¶19 The second- st ep,  t he di sposi t i onal  hear i ng,  occur s 

onl y af t er  t he f act - f i nder  f i nds a Wi s.  St at .  § 48. 415 gr ound 

has been pr oved and t he cour t  has made a f i ndi ng of  unf i t ness.   

I d. ,  ¶28.   I n t hi s st ep,  t he best  i nt er est  of  t he chi l d i s t he 

" pr evai l i ng f act or . "   I d.   See al so,  Wi s.  St at .  § 48. 426( 2) .   I f  

t he cour t  f i nds a t er mi nat i on of  par ent al  r i ght s i s i n t he 

chi l d' s best  i nt er est ,  t er mi nat i on shoul d be or der ed.   Jul i e 

A. B. ,  255 Wi s.  2d 170,  ¶38.   

b.   St at ut or y i nt er pr et at i on 

¶20 " [ S] t at ut or y i nt er pr et at i on begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. "  St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( i nt er nal  quot at i on and ci t at i on omi t t ed) .   Mor eover ,  

" st at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  

used;  not  i n i sol at i on but  as par t  of  a whol e .  .  .  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   

" Wher e st at ut or y l anguage i s unambi guous,  t her e i s no need t o 

consul t  ext r i nsi c sour ces of  i nt er pr et at i on,  such as l egi s l at i ve 

hi st or y. "   I d.   

¶21 Thi s case r equi r es us t o i nt er pr et  subsec.  ( 6)  of  Wi s.  

St at .  § 48. 415,  " Gr ounds f or  i nvol unt ar y t er mi nat i on of  par ent al  

r i ght s. "   Subsect i on ( 6)  pr ovi des:  

Fai l ur e t o assume par ent al  r esponsi bi l i t y .   ( a)  
Fai l ur e t o assume par ent al  r esponsi bi l i t y ,  whi ch shal l  
be est abl i shed by pr ovi ng t hat  t he par ent  or  t he 
per son or  per sons who may be t he par ent  of  t he chi l d 
have not  had a subst ant i al  par ent al  r el at i onshi p wi t h 
t he chi l d.  
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( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
mot her  dur i ng her  pr egnancy.   

( emphasi s added) .  

¶22 The l anguage of  Wi s.  St at .  § 48. 415( 6) ,  speci f i cal l y 

t he under scor ed l anguage,  i ndi cat es t hat  under  § 48. 415( 6) ,  a 

f act - f i nder  must  l ook t o t he t ot al i t y- of - t he- ci r cumst ances t o 

det er mi ne i f  a par ent  has assumed par ent al  r esponsi bi l i t y .   Wi t h 

r egar d t o t he r el evant  t i me per i od,  t he f act - f i nder  shoul d 

consi der  t he c i r cumst ances t hat  have occur r ed over  t he ent i r et y 

of  t he chi l d' s l i f e. 7  The f act - f i nder  may al so consi der  whet her  

a par ent  exposed her  chi l d t o a hazar dous l i v i ng envi r onment .   

1.   Rel evant  t i me per i od 

¶23 The f i r st  cer t i f i ed quest i on i s whet her  " once a 

' subst ant i al  par ent al  r el at i onshi p'  i s  est abl i shed,  t he r el evant  

t i me per i od ends and subsequent  event s ar e not  r el evant  t o t he 

                                                 
7 Per  Wi s.  St at .  § 48. 415( 6) ,  t he f act - f i nder  shoul d 

consi der  whet her  a f at her  expr essed concer n and suppor t  f or  t he 
mot her  dur i ng pr egnancy and t her ef or e,  t he r el evant  t i me per i od 
shoul d i ncl ude t he t i me t he chi l d was i n ut er o.   Her ei naf t er ,  we 
wi l l  r ef er  t o t he chi l d' s t i me i n ut er o and af t er  bi r t h,  
col l ect i vel y,  as t he " chi l d' s l i f e. "   Thi s i s f or  t he ease of  
r eadi ng.    



No.  2009AP2973   

 

11 
 

i ssue of  a subst ant i al  par ent al  r el at i onshi p. "   Tammy W- G. ,  No.  

2009AP2973,  at  5.   We concl ude t hat  a f act - f i nder  shoul d 

consi der  a par ent ' s act i ons t hr oughout  t he ent i r et y of  t he 

chi l d' s l i f e when det er mi ni ng whet her  he has assumed par ent al  

r esponsi bi l i t y .    

¶24 Looki ng f i r st  t o par a.  ( a)  of  t he st at ut e,  t he 

l anguage,  " have not  had, "  does not  di r ect  t he f act - f i nder  t o 

consi der  onl y a l i mi t ed t i me per i od.   For  exampl e,  i t  does not  

say " have not  had f or  at  l east  sever al  mont hs. "   Rat her ,  t he 

st at ut e gi ves l at i t ude t o t he f act - f i nder  t o consi der  t he 

ent i r et y of  t he chi l d' s l i f e and det er mi ne i f  t he par ent ' s 

act i ons have been suf f i c i ent  t o f i nd t hat  he has assumed 

par ent al  r esponsi bi l i t y .    

¶25 The accur acy of  t hi s i nt er pr et at i on i s suppor t ed by 

par a.  ( b)  of  Wi s.  St at .  § 48. 415( 6) .   I n def i ni ng " subst ant i al  

par ent al  r el at i onshi p, "  par a.  ( b)  speaks of  " s i gni f i cant  

r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  pr ot ect i on 

and car e of  t he chi l d. "  ( Emphasi s added. )   The wor ds 

" s i gni f i cant "  and " dai l y"  do not  i ndi cat e t hat  t he assumpt i on of  

par ent al  r esponsi bi l i t y  i s  est abl i shed when t he par ent  has car ed 

f or  t he chi l d f or  onl y a shor t  por t i on of  t he chi l d' s l i f e.    

¶26 Par agr aph ( b)  goes on t o expl ai n t hat  i n deci di ng 

whet her  t her e i s a " subst ant i al  par ent al  r el at i onshi p, "  t he 

f act - f i nder  may consi der ,  among ot her  t hi ngs,  whet her  t he par ent  

" has expr essed concer n f or  or  i nt er est  i n t he suppor t ,  car e or  

wel l - bei ng of  t he chi l d, "  and whet her  t he par ent  " has negl ect ed 

or  r ef used t o pr ovi de car e or  suppor t  f or  t he chi l d. "   Si mi l ar  



No.  2009AP2973   

 

12 
 

t o t he " has not  had"  l anguage di scussed above,  t he use of  " has"  

i n Wi s.  St at .  § 48. 415( 6) ( b)  demonst r at es t hat  t he l egi s l at ur e 

di d not  i nt end t he f act - f i nder  t o consi der  a speci f i c  poi nt  i n 

t i me.   Agai n,  t he l egi s l at ur e di d not  say " has at  one poi nt "  or  

" has f or  sever al  mont hs. "   Rat her ,  t he f act - f i nder  can consi der  

al l  t he f act s up unt i l  t he t i me of  t he f act - f i ndi ng hear i ng t o 

deci de i f  t he par ent  has engaged i n t he r equi s i t e behavi or .    

¶27 Whi l e we empl oy a pl ai n l anguage meani ng t o i nt er pr et  

Wi s.  St at .  § 48. 415( 6) ,  we not e t hat  t he l egi s l at i ve hi st or y of  

§ 48. 415( 6)  suppor t s a t ot al i t y- of - t he- ci r cumst ances t est .   

Subsequent  t o t he enact ment  of  § 48. 415( 6)  i n 1979, 8 t her e have 

                                                 
8 When Wi s.  St at .  § 48. 415( 6)  was f i r st  enact ed,  i t  r ead:   

Fai l ur e t o assume par ent al  r esponsi bi l i t y .   ( a)  
Fai l ur e t o assume par ent al  r esponsi bi l i t y  may be 
est abl i shed by a showi ng t hat  a chi l d has been bor n 
out  of  wedl ock,  not  subsequent l y l egi t i mat ed or  
adopt ed,  t hat  pat er ni t y was not  adj udi cat ed pr i or  t o 
t he f i l i ng of  t he pet i t i on f or  t er mi nat i on of  par ent al  
r i ght s and:  

1.  The per son or  per sons who may be t he f at her  
of  t he chi l d have been gi ven not i ce under  s.  48. 42 but  
have f ai l ed t o appear  or  ot her wi se submi t  t o t he 
j ur i sdi ct i on of  t he cour t  and t hat  such per son or  
per sons have never  had a subst ant i al  par ent al  
r el at i onshi p wi t h t he chi l d;  or  

2.  That  al t hough pat er ni t y t o t he chi l d has 
been adj udi cat ed under  s.  48. 423,  t he f at her  di d not  
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 
chi l d pr i or  t o t he adj udi cat i on of  pat er ni t y al t hough 
t he f at her  had r eason t o bel i eve t hat  he was t he 
f at her  of  t he chi l d and had an oppor t uni t y t o 
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 
chi l d.  
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been ef f or t s t o change t he l anguage i n § 48. 415( 6)  t hat  concer n 

t he r el evant  t i me per i od.   I n 1995,  an amendment  was pr oposed t o 

" [ s] peci f y t he per t i nent  t i me per i od dur i ng whi ch t he par ent  

must  have f ai l ed t o assume par ent al  r esponsi bi l i t y ,  f or  exampl e,  

i n t he year  pr i or  t o t he t i me t he [ t er mi nat i on of  par ent al  

r i ght s]  pet i t i on was f i l ed. "   St at e v.  Bobby G. ,  2007 WI  77,  

¶84,  301 Wi s.  2d 531,  734 N. W. 2d 81 ( quot i ng t he Not e of  t he 

Joi nt  Legi s l at i ve Counci l ' s  Speci al  Commi t t ee t hat  dr af t ed 

amendment s t o § 48. 415( 6) ( a) ,  1995 Wi s.  Act .  275) .   Ther e was a 

handwr i t t en " No"  next  t o t he r ecommendat i on.   I d.   Thi s pr oposal  

shows t he l egi s l at ur e consi der ed whet her  t o nar r ow t he f act -

f i nder ' s anal ysi s t o a speci f i c  t i me per i od.   The r ej ect i on of  

t hi s change shows t he l egi s l at ur e r ef used t o r equi r e a f act -

f i nder  t o consi der  a speci f i ed t i me per i od ( e. g. ,  t he t i me of  

t he f act - f i ndi ng hear i ng or ,  s i mi l ar l y,  t he f i r st  f our  mont hs of  

t he chi l d' s l i f e as i n Jacob' s case) .   I nst ead,  t he l egi s l at ur e 

kept  t he r el evant  t i me per i od br oad,  al l owi ng t he f act - f i nder  t o 

                                                                                                                                                             
( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  

r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d or  t he mot her  dur i ng her  pr egnancy and whet her  
t he per son has negl ect ed or  r ef used t o pr ovi de car e or  
suppor t  even t hough t he per son had t he oppor t uni t y and 
abi l i t y  t o do so.   

( Emphasi s added. )  
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consi der  t he chi l d' s ent i r e l i f e and deci de i f ,  based on al l  t he 

f act s,  a par ent  has assumed par ent al  r esponsi bi l i t y  f or  hi s or  

her  chi l d.   

¶28 The st at ut or y hi st or y of  Wi s.  St at .  § 48. 415( 6)  al so 

suppor t s a t ot al i t y- of - t he- ci r cumst ances anal ysi s .   I n 2005,  t he 

l egi s l at ur e changed t he l anguage i n what  was f or mer l y par a.  

( 6) ( a)  so t hat  a f act - f i nder  no l onger  had t o f i nd t hat  par ent s 

" have never  had a subst ant i al  par ent al  r el at i onshi p, "  but  r at her  

i t  must  f i nd t hey " have not  had a subst ant i al  par ent al  

r el at i onshi p. "   ( Emphasi s added. )   The amendment s al so 

el i mi nat ed t he wor d " ever "  i n par a.  ( b) .   I d. ,  ¶87 n. 38.   

¶29 Accor di ng t o t he Speci al  Commi t t ee on Adopt i on and 

Ter mi nat i on of  Par ent al  Ri ght s Law,  t hi s change was r ecommended 

because " r equi r i ng a showi ng t hat  t he per son has never  had a 

subst ant i al  r el at i onshi p wi t h t he chi l d can be di f f i cul t  i f  t he 

par ent  ever  showed any i nt er est  or  had any cont act  wi t h t he 

chi l d. " 9 I n a memor andum t o t he commi t t ee,  Mi l waukee Count y 

Ci r cui t  Cour t  Judge Chr i st opher  Fol ey r ecommended t he change.   

Based on hi s exper i ence,  

[ t ] he use of  t he t er m " never "  i n t hi s st at ut e i s 
t r oubl esome and dr amat i cal l y mi sl eadi ng.   The f act  
t hat  a par ent  may have been June Cl eaver  or  Doct or  
[ Huxt abl e]  f or  a week or  even a mont h of  a chi l d' s 
t wo- year  exi st ence shoul d not  def eat  a c l ai m made 
under  t he st at ut e.   The r el at i onshi p i s not  
subst ant i al  because i t  i s  so i nsi gni f i cant  i n l engt h.   
Yet  we hear  over  and over  agai n def ense l awyer s 

                                                 
9 Wi s.  Legi s.  Counci l ,  Rep.  t o t he Leg. :   Speci al  Commi t t ee 

on Adopt i on and Ter mi nat i on of  Par ent al  Ri ght s Law,  at  11 
( Jul y 25,  2005) .    
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ar gui ng:   " never  means never " .   The t er m i s mi sl eadi ng 
and unnecessar y. 10 

¶30 The el i mi nat i on of  t he wor ds " never "  and " ever "  f r om 

t he st at ut e af f or d t he f act - f i nder  f l exi bi l i t y  wi t h r egar d t o 

t he t i me per i od i t  may consi der .   Ther ef or e,  t he el i mi nat i on of  

wor ds suppor t s our  concl usi on t hat  t he st at ut e does not  di r ect  a 

f act - f i nder  t o a l i mi t ed t i me per i od.  

¶31 I n addi t i on,  exami ni ng t he ent i r et y of  a chi l d' s l i f e 

i s t he l ogi cal  i nt er pr et at i on gi ven t he di ver se f act  s i t uat i ons 

t hat  f al l  under  Wi s.  St at .  § 48. 415( 6) .   For  exampl e,  i f ,  as 

counsel  f or  Jacob ar gued i n or al  ar gument s,  100 days i s t he 

t hr eshol d t i me per i od t hat  wi l l  al ways be enough t o pr ove one 

had assumed par ent al  r esponsi bi l i t y ,  t hi s coul d l ead t o absur d 

r esul t s.   Under  t hat  i nt er pr et at i on,  t he par ent  of  a s i x- mont h-

ol d chi l d who car ed f or  t he chi l d 90 of  t he f i r st  180 days,  

i . e. ,  50%,  of  t he chi l d' s l i f e woul d be at  r i sk of  a t er mi nat i on 

of  par ent al  r i ght s f or  f ai l ur e t o assume par ent al  

r esponsi bi l i t y .   Cont r ar i l y ,  t he par ent  of  a 16- year - ol d,  who 

car ed f or  t he chi l d t he f i r st  110 days,  i . e. ,  r oughl y 1. 9%,  of  

t he chi l d' s l i f e,  but  had no par ent al  i nvol vement  af t er  t hat ,  

woul d be i mmune f r om a det er mi nat i on t hat  t he par ent  " f ai l ed t o 

assume par ent al  r esponsi bi l i t y . "   I t  woul d be absur d t o pr ovi de 

t he l at t er  par ent  mor e pr ot ect i ons under  t he st at ut e t han t he 

f or mer .  

                                                 
10 Chr i s Fol ey,  Mem.  r e:   Decl ar at i ons of  Par ent al  I nt er est ;  

Abandonment  and Fai l ur e t o Assume Par ent al  Responsi bi l i t y ,  
Sept .  22,  2004.  
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¶32 Consi st ent  wi t h our  past  deci s i ons,  under  a t ot al i t y-

of - t he- ci r cumst ances anal ysi s,  t he f act - f i nder  can and shoul d 

consi der  t he r easons why a par ent  has not  suppor t ed or  car ed f or  

her  chi l d.   See L. K.  v.  B. B.  ( Baby Gi r l  K. ) ,  113 Wi s.  2d 429,  

442,  335 N. W. 2d 846 ( 1983)  ( " A cour t  cannot  i gnor e t he 

c i r cumst ances of  why t hi s f at her  was not  physi cal l y avai l abl e 

f r om t he f i f t h mont h of  pr egnancy.   He was convi ct ed and 

sent enced f or  bur gl ar y.   Thi s was not  a case of  bei ng absent  

because of  i l l ness,  mi l i t ar y ser vi ce or  t he demands of  a j ob.   

Hi s absence was due t o i ncar cer at i on f r om t he wi l f ul  act  of  

bur gl ar y. " ) .   Ann M. M.  v.  Rob S. ,  176 Wi s.  2d 673,  685,  500 

N. W. 2d 649 ( 1993)  ( " [ W] e cannot  i gnor e t he f act  t hat  any 

r oadbl ock t o est abl i shi ng a r el at i onshi p wi t h SueAnn caused by 

[ t he f at her ' s]  ar r est ,  bond,  and convi ct i on was pr oduced by [ t he 

f at her ' s]  own conduct . " ) . 11   

¶33 Jacob ar gues t hat  under  t he pl ai n l anguage of  Wi s.  

St at .  § 48. 415( 6) ,  i f  a par ent  car es f or  hi s chi l d f or  a 

di st i nct  and r el at i vel y shor t  per i od of  t i me,  he must  be f ound 

t o have " assumed par ent al  r esponsi bi l i t y . "   Jacob cont ends t hat  

" assume"  i s an act i ve ver b,  whi ch means t o " t ake up or  i n"  and 

does not  r equi r e a par ent  t o " assume and mai nt ai n"  a 

" subst ant i al  par ent al  r el at i onshi p. "   Jacob' s ar gument  i s 

mi spl aced f or  at  l east  t hr ee r easons.   Fi r st ,  i f  al l  t hat  was 

                                                 
11 Cont r ar y t o Jacob' s asser t i on,  our  deci s i on does not  

def eat  t he r i ght s of  par ent s whose mi l i t ar y ser vi ce or  i l l ness 
pr event s t hem f r om car i ng f or  t hei r  chi l dr en f or  ext ended 
per i ods of  t i me.  
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meant  by " assume"  was t hat  at  one t i me t he par ent  t ook on some 

par ent al  r esponsi bi l i t y ,  a s i ngl e day or  week of  r esponsi bi l i t y  

woul d be suf f i c i ent .   Whi l e a par ent  can " t ake up"  par ent al  

r esponsi bi l i t y  f or  one day,  t he st at ut e cannot  easi l y be r ead t o 

pr ot ect  t he r i ght s of  a par ent  who car ed f or  and suppor t ed hi s  

chi l d f or  t hi s l i mi t ed t i me per i od.    

¶34 Second,  Jacob' s i nt er pr et at i on i gnor es t he def i ni t i on 

of  " subst ant i al  par ent al  r el at i onshi p"  i n Wi s.  St at .  

§ 48. 415( 6) ( b)  t hat  cal l s f or  " s i gni f i cant  r esponsi bi l i t y"  f or  

" dai l y super vi s i on,  educat i on,  pr ot ect i on and car e of  t he 

chi l d. "   ( Emphasi s added. )   Thi r d,  Jacob' s i nt er pr et at i on 

i gnor es t he st at ut or y and l egi s l at i ve hi st or y di scussed above.   

That  hi st or y demonst r at es t hat  t he l egi s l at ur e consi der ed 

l i mi t i ng t he f act - f i nder  i n ways t hat  woul d pr event  i t  f r om 

f i ndi ng a par ent  f ai l ed t o assume par ent al  r esponsi bi l i t y  i f  t he 

par ent  was i nvol ved wi t h t he chi l d f or  onl y a smal l  por t i on of  

t he chi l d' s l i f e.   The l egi s l at ur e r ej ect ed such a l i mi t at i on.   

¶35 Jacob al so poi nt s t o t he phr ase " have not  had"  i n 

par a.  ( a) .   He ar gues t hat  because t he phr ase i s i n t he past -

t ense,  not  t he pr esent  t ense equi val ent ,  " do not  have, "  t he 

st at ut e does not  mean a par ent  must  " assume and mai nt ai n"  a 

" subst ant i al  par ent al  r el at i onshi p. "   Thi s,  however ,  does not  

advance Jacob' s case.   The f act - f i nder  st i l l  i s  per mi t t ed t o 

l ook at  t he chi l d' s l i f e as a whol e,  and t o deci de whet her ,  

gi ven al l  t he f act s,  t her e has been an assumpt i on of  par ent al  

r esponsi bi l i t y .    
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2.   Hazar dous l i v i ng envi r onment  

¶36 The second cer t i f i ed quest i on i s " whet her  a f act -

f i nder  may det er mi ne t hat ,  despi t e s i gni f i cant  par ent i ng,  poor  

qual i t y par ent i ng i s a r eason t o f i nd t hat  a ' subst ant i al  

par ent al  r el at i onshi p'  [ as def i ned i n Wi s.  St at .  § 48. 415( 6) ]  

has not  been est abl i shed. "   Tammy W- G. ,  No.  2009AP2973,  at  5.   

The cer t i f i cat i on of  t hi s quest i on comes f r om t he cour t  of  

appeal s deci s i on i n Qui nsanna D. ,  whi ch hel d t hat  i t  woul d have 

been accept abl e f or  t he j ur y t o concl ude t hat  Qui nsanna di d not  

exer ci se s i gni f i cant  r esponsi bi l i t y  f or  t he t wi ns because her  

" ' dai l y super vi s i on'  of  [ t he t wi ns]  i ncl uded her  dai l y exposur e 

of  t hem t o her  own dr ug use and dr ug house. "   Qui nsanna D. ,  259 

Wi s.  2d 429,  ¶32. 12  Because t he cour t  i n Qui nsanna act ual l y was 

deci di ng whet her  i t  was accept abl e f or  t he f act - f i nder  t o 

consi der  Qui nsanna' s exposur e of  her  t wi ns t o a hazar dous l i v i ng 

envi r onment ,  we i nt er pr et  t he second cer t i f i ed quest i on t o be 

whet her  t he f act - f i nder  may consi der  whet her  a par ent  exposed 

her  chi l d t o a hazar dous l i v i ng envi r onment ,  as opposed t o t he 

consi der at i on of  t he amor phous t er m,  " qual i t y of  par ent i ng. "   

¶37 We concl ude t hat  under  t he t ot al i t y- of - t he-

ci r cumst ances t est ,  a f act - f i nder  may consi der  whet her ,  dur i ng 

t he t i me t he par ent  was car i ng f or  hi s chi l d,  he exposed t he 

                                                 
12 I n Qui nsanna D. ,  t he St at e r emoved Qui nsanna' s t wo- year -

ol d t wi ns f r om her  car e when Qui nsanna was ar r est ed f ol l owi ng a 
pol i ce r ai d of  her  r esi dence t hat  she was usi ng as a dr ug house.  
St at e v.  Qui nsanna D. ,  2002 WI  App 318,  ¶¶4- 5,  259 Wi s.  2d 429,  
655 N. W. 2d 752.   Qui nsanna was convi ct ed of  var i ous dr ug char ges 
as a r esul t  of  t he r ai d.  I d. ,  ¶5.    
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chi l d t o a hazar dous l i v i ng envi r onment .   Super vi s i on,  

pr ot ect i on and car e of  a chi l d,  by def i ni t i on,  i nvol ve keepi ng 

t hat  chi l d out  of  har ms way.   

¶38 I n sum,  when appl y i ng Wi s.  St at .  § 48. 415( 6) ,  t he 

f act - f i nder  shoul d consi der  t he i nvol vement  of  t he par ent  over  

t he ent i r et y of  t he chi l d' s l i f e.   The pl ai n l anguage and 

l egi s l at i ve hi st or y of  § 48. 415( 6)  suppor t  t hi s i nt er pr et at i on,  

an i nt er pr et at i on t hat  wi l l  avoi d absur d r esul t s.   Mor eover ,  

al t hough a par ent ' s l ack of  oppor t uni t y t o est abl i sh a 

subst ant i al  r el at i onshi p i s not  a def ense t o f ai l ur e t o assume 

par ent al  r esponsi bi l i t y ,  t he r easons f or  a par ent ' s l ack of  

i nvol vement  st i l l  may be consi der ed i n t he t ot al i t y- of - t he-

ci r cumst ances anal ysi s.   The f act - f i nder  may al so consi der  

whet her  t he par ent ,  whi l e car i ng f or  t he chi l d,  exposed t he 

chi l d t o a hazar dous l i v i ng envi r onment . 13 

                                                 
13 Jacob ar gues t hat  t hi s i nt er pr et at i on of  Wi s.  St at .  

§ 48. 415( 6)  r ender s ot her  gr ounds f or  t er mi nat i on,  speci f i cal l y 
§ 48. 415( 1) ,  " Abandonment , "  and § 48. 415( 2) ,  " Cont i nui ng need of  
pr ot ect i on or  ser vi ces, "  super f l uous.   However ,  bot h t hose 
gr ounds r equi r e a f act - f i nder  t o consi der  di f f er ent  f act or s t han 
§ 48. 415( 6) .   For  exampl e,  under  § 48. 415( 1) ,  t her e ar e gr ounds 
f or  t er mi nat i on i f  a par ent  l eaves a chi l d wi t hout  pr ovi s i ons 
f or  car e and suppor t ,  and t he pet i t i oner  i s unabl e t o f i nd 
ei t her  par ent  of  t he chi l d f or  60 days.   Under  § 48. 415( 2) ,  t he 
gr ounds f or  t er mi nat i on ar e based l ar gel y on t he chi l d' s  
pl acement  out si de t he home.   Consequent l y,  whi l e t her e may be 
f act  s i t uat i ons wher e t her e woul d be gr ounds f or  t er mi nat i ons 
under  numer ous subsect i ons,  t her e coul d al so be f act  pat t er ns 
wher e § 48. 415( 1)  and ( 2)  woul d pr ovi de gr ounds f or  t he 
t er mi nat i on of  par ent al  r i ght s when § 48. 415( 6)  does not .   
Ther ef or e,  our  i nt er pr et at i on of  § 48. 415( 6)  does not  r ender  
ot her  subsect i ons super f l uous.  
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c.   Appl i cat i on 

¶39 The j ur y was asked,  " Has Jacob [ ]  f ai l ed t o assume 

par ent al  r esponsi bi l i t y  f or  Gwenever e [ ] ?"   The j ur y f ound t hat  

he f ai l ed t o do so. 14  When r evi ewi ng a j ur y ' s ver di ct ,  we 

consi der  t he evi dence i n t he l i ght  most  f avor abl e t o t he 

ver di ct .   Poel l i nger ,  153 Wi s.  2d at  501.   Her e,  we concl ude 

t hat  t her e was suf f i c i ent  ev i dence t o suppor t  t he j ur y ' s  

ver di ct .    

¶40 I n t he f our - and- a- hal f  year s of  Gwenever e' s l i f e 

l eadi ng up t o t he f act - f i ndi ng hear i ng,  Jacob had act ual  cust ody 

of  Gwenever e f or  onl y t he f i r st  f our  mont hs.   He never  had l egal  

cust ody of  her .   Mor eover ,  af t er  mont h f our ,  he pr ovi ded 

Gwenever e no f i nanci al  or  mat er i al  suppor t .   Consequent l y,  Jacob 

suppor t ed Gwenever e,  wi t h r egar d t o bot h car e and f i nances,  f or  

onl y a smal l  por t i on of  her  l i f e.  

¶41 I n addi t i on,  Jacob' s cont act  wi t h Gwenever e af t er  hi s  

move t o I l l i noi s i n May 2005 does not  demonst r at e t hat  he had a 

" subst ant i al  par ent al  r el at i onshi p"  wi t h Gwenever e.   Si nce she 

was appr oxi mat el y f i ve mont hs ol d,  Jacob has had i n- per son 

cont act  wi t h Gwenever e,  at  most ,  t hr ee t i mes,  and each vi s i t  was 

                                                 
14 Chi ef  Just i ce Abr ahamson i n her  di ssent  at t empt s t o r e-

char act er i ze t he j ur y ' s f act ual  f i ndi ng i nt o an assumpt i on of  
t he j udi c i al  t ask of  det er mi ni ng whet her  Jacob had a pr ot ect ed 
l i ber t y i nt er est  i n hi s par ent age of  Gwenever e.   Chi ef  Just i ce 
Abr ahamson' s di ssent ,  ¶¶74- 88.   I n so doi ng,  she i gnor es t he 
maj or i t y ' s est abl i shment  of  t he st andar d of  r evi ew we appl y t o 
Jacob' s const i t ut i onal  c l ai ms,  see ¶16 supr a,  as wel l  as our  
i ndependent  r evi ew of  Jacob' s c l ai med l i ber t y  i nt er est ,  see 
¶¶69- 70 i nf r a.  
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of  shor t  dur at i on.   Mor eover ,  Jacob' s cal l s t o Tammy and 

Gwenever e wer e i nf r equent ,  and a j ur y coul d easi l y have f ound 

t hat  t her e wer e ext r emel y l ong per i ods of  t i me,  even a year ' s 

l engt h,  when Jacob di d not  cont act  Gwenever e.   Fi nal l y,  t her e 

was no evi dence Jacob sent  Gwenever e car ds,  bi r t hday or  hol i day 

gi f t s,  however  smal l ,  or  had any ot her  cont act  wi t h her  besi des 

t he f ew shor t  v i s i t s and i nf r equent  phone cal l s.   Thi s i s f ar  

f r om " dai l y"  car e.   

¶42 The r easons Jacob pr esent ed f or  why he had such l i t t l e 

cont act  wi t h hi s daught er ——Tammy' s super vi sed vi s i t  

r equi r ement s——do not  suppor t  Jacob' s case.   Whi l e we acknowl edge 

t hese r equi r ement s may have been f r ust r at i ng f or  Jacob,  t hey do 

not  excuse hi m f r om hi s par ent al  r esponsi bi l i t i es t o Gwenever e.   

Nei t her  Jacob nor  Tammy cl ai med at  t r i al  t hat  Tammy woul d not  

l et  Gwenever e v i s i t  wi t h Jacob,  i n f act  t he evi dence suggest ed 

t he opposi t e.   Tammy' s ef f or t s t o const ant l y appr i se Jacob of  

her  wher eabout s suggest  she want ed Jacob and Gwenever e t o have 

cont act  wi t h one anot her .   Thi s i s not  a case wher e Jacob,  

because of  f i nanci al  or  ot her  di sabi l i t i es,  was unabl e t o t r avel  

t o see Gwenever e,  especi al l y when she l i ved onl y a f ew hour s '  

dr i ve away.   Mor eover ,  Jacob' s s i t uat i on i s dr ast i cal l y  

di f f er ent  f r om a mi l i t ar y f at her  or  a par ent  wi t h a pr of essi on 

t hat  r equi r es t hem t o be away f or  l ong per i ods of  t i me.   

I nst ead,  Jacob negl ect ed hi s daught er ,  per haps i n par t  because 

he was unabl e t o accept  t he condi t i ons her  mot her ,  and l egal  

guar di an,  pl aced on hi s v i s i t at i ons.   Jacob never  sought  cour t  

assi st ance i n est abl i shi ng a r el at i onshi p wi t h Gwenever e,  and 
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even i f  t he f act - f i nder  bel i eved Jacob' s asser t i on t hat  he was 

savi ng t o hi r e a l awyer  t o chal l enge Tammy' s v i s i t at i on 

condi t i ons,  Jacob does not  get  a " f r ee pass"  on hi s par ent al  

r esponsi bi l i t i es.    

¶43 Of  not e,  whi l e we concl ude t hat  a f act - f i nder  may 

consi der  t he exposur e of  a chi l d t o hazar dous envi r onment s under  

t he t ot al i t y- of - t he- ci r cumst ances t est ,  t he j ur y coul d not  have 

r el i ed on a hazar dous envi r onment  i n t hi s case,  as t her e was 

none.   Jacob' s messy housekeepi ng,  dr i nki ng al cohol  and smoki ng 

mar i j uana wer e not  shown t o be suf f i c i ent  t o cr eat e a hazar dous 

envi r onment  f or  a f our - mont h- ol d chi l d,  and t her e was no 

evi dence pr esent ed of  Jacob' s habi t s subsequent  t o hi s move t o 

I l l i noi s i n 2005.    

¶44 To summar i ze,  t he f act s suppor t  t he j ur y ' s f i ndi ng 

t hat  Jacob di d not  meet  t he r equi r ement s of  Wi s.  St at .  

§ 48. 415( 6) :   he di d not  " accept [ ]  and exer ci se"  " s i gni f i cant  

r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  pr ot ect i on 

and car e"  of  Gwenever e,  and/ or  he " negl ect ed or  r ef used t o 

pr ovi de car e or  suppor t  f or "  Gwenever e.   Consequent l y,  we 

concl ude t hat  t he j ur y ver di ct  shoul d not  be di st ur bed.   

C.   Const i t ut i onal i t y 

¶45 The t hi r d cer t i f i ed i ssue i s whet her  t he appl i cat i on 

of  Wi s.  St at .  § 48. 415( 6) ,  " compor t s wi t h t he const i t ut i onal  

pr ot ect i ons af f or ded par ent s. "   Tammy W- G. ,  No.  2009AP2973,  at  

11.   Thi s quest i on t ur ns on whet her  Jacob has a const i t ut i onal l y 

pr ot ect ed i nt er est  i n hi s par ent age,  i . e. ,  a f undament al  l i ber t y  
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i nt er est  i n hi s r el at i onshi p wi t h Gwenever e. 15  Randy A. J.  v.  

Nor ma I . J. ,  2004 WI  41,  ¶20,  270 Wi s.  2d 384,  677 N. W. 2d 630.  

a.   Const i t ut i onal  chal l enges 

¶46 The t wo maj or  t ypes of  const i t ut i onal  chal l enges ar e 

" f aci al "  and " as- appl i ed. "   St at e v.  Joseph E. G. ,  2001 WI  App 

29,  ¶5,  240 Wi s.  2d 481,  623 N. W. 2d 137.   St at ut es ar e gener al l y  

pr esumed const i t ut i onal .   I d.   " Because a f aci al  const i t ut i onal  

chal l enge at t acks t he l aw i t sel f  as dr af t ed by t he l egi s l at ur e,  

c l ai mi ng t he l aw i s voi d f r om i t s begi nni ng t o [ ]  end and t hat  

i t  cannot  be const i t ut i onal l y enf or ced under  any ci r cumst ances,  

t he pr esumpt i on of  const i t ut i onal i t y i s pr oper . "   Soci et y I ns.  

v.  LI RC,  2010 WI  68,  ¶26,  326 Wi s.  2d 444,  786 N. W. 2d 385.   

" Thi s pr esumpt i on i s based on our  r espect  f or  a co- equal  br anch 

of  gover nment  and i s meant  t o pr omot e due def er ence t o 

l egi s l at i ve act s. "   Ponn P. ,  279 Wi s.  2d 169,  ¶16.   I n a f aci al  

chal l enge,  t he chal l enger  must  per suade us t hat  t he " heavy 

bur den"  t o over come t he pr esumpt i on of  const i t ut i onal i t y has 

been met ,  and t hat  t her e i s pr oof  beyond a r easonabl e doubt  t hat  

t he st at ut e i s unconst i t ut i onal .   I d. ,  ¶18.   

¶47 However ,  we i nt er pr et  Jacob' s chal l enge t o Wi s.  St at .  

§ 48. 415( 6)  as a c l ai m t hat  § 48. 415( 6)  i s unconst i t ut i onal  as 

                                                 
15 Jacob ar gues t hat  Wi s.  St at .  § 48. 415( 6)  as appl i ed t o 

hi m does not  meet  st r i ct  scr ut i ny because he was not  al l owed t o 
pr ove he i s not  unf i t  by showi ng t hat  t her e was good cause f or  
hi s l ack of  cont act  wi t h Gwenever e.   Mor eover ,  he ar gues t hat  he 
shoul d have been gi ven an oppor t uni t y,  wi t h t he hel p of  
r easonabl e ser v i ces f r om t he St at e,  t o r egai n cust ody of  
Gwenever e.  
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appl i ed t o hi m.   I n an as- appl i ed chal l enge,  t he 

const i t ut i onal i t y of  t he st at ut e i t sel f  i s  not  at t acked;  

accor di ngl y,  t he pr esumpt i on t hat  t he st at ut e i s const i t ut i onal  

appl i es,  j ust  as i t  does i n a f aci al  chal l enge.   St at e v.  Wood,  

2010 WI  17,  ¶15,  323 Wi s.  2d 321,  780 N. W. 2d 63 ( concl udi ng t hat  

Wood,  who mount ed bot h a f aci al  and an as- appl i ed const i t ut i onal  

chal l enge,  " must  pr ove t hat  t he chal l enged st at ut e i s 

unconst i t ut i onal  beyond a r easonabl e doubt .  .  .  .  [ and t ] hat  

pr esumpt i on [ t hat  t he st at ut e i s const i t ut i onal ]  and bur den [ of  

per suasi on]  appl y t o f aci al  as wel l  as t o as- appl i ed 

const i t ut i onal  chal l enges" ) ;  St at e v.  Smi t h,  2010 WI  16,  ¶8,  323 

Wi s.  2d 377,  780 N. W. 2d 90 ( concl udi ng t hat  i n a chal l enge based 

on an al l egedl y unconst i t ut i onal  appl i cat i on of  Wi s.  St at .  

§ 301. 45 t he " st at ut e enj oys a pr esumpt i on of  

const i t ut i onal i t y" ) .    

¶48 However ,  i n as- appl i ed chal l enges,  " [ w] hi l e we pr esume 

a st at ut e i s const i t ut i onal ,  we do not  pr esume t hat  t he St at e 

appl i es st at ut es i n a const i t ut i onal  manner . "   Soci et y I ns. ,  326 

Wi s.  2d 444,  ¶27.   Ther ef or e,  i n an as- appl i ed chal l enge,  
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nei t her  par t y f aces a pr esumpt i on t hat  t he st at ut e was 

const i t ut i onal l y appl i ed. 16  I d.    

¶49 To expl ai n f ur t her ,  t he anal ysi s t hat  i s  empl oyed f or  

an as- appl i ed chal l enge cont ai ns no pr esumpt i on i n r egar d t o 

whet her  t he st at ut e was appl i ed i n a const i t ut i onal l y suf f i c i ent  

manner .   Rat her ,  t he anal ysi s of  an as- appl i ed chal l enge i s 

det er mi ned by t he const i t ut i onal  r i ght  t hat  i s  al l eged t o have 

been af f ect ed by t he appl i cat i on of  t he st at ut e.   St at ed 

ot her wi se,  t he anal ysi s di f f er s f r om case t o case,  dependi ng on 

t he const i t ut i onal  r i ght  at  i ssue.    

¶50 For  exampl e,  i n St at e v.  Mi l l er ,  202 Wi s.  2d 56,  549 

N. W. 2d 235 ( 1996) ,  we consi der ed whet her  Wi s.  St at .  

§ 347. 245( 1) ,  whi ch r equi r ed di spl ayi ng a r ed and or ange 

t r i angul ar  embl em on sl ow- movi ng vehi c l es,  was an 

unconst i t ut i onal  bur deni ng of  t he r el i gi ous bel i ef s of  Mi l l er  

and ot her s who wer e member s of  t he Ol d Or der  Ami sh f ai t h.   I d.  

at  59.   Mi l l er  had been t i cket ed f or  r ef usi ng t o di spl ay t he 

                                                 
16 The cer t i f i ed quest i on,  i ndependent  of  Jacob' s 

cont ent i ons,  coul d be i nt er pr et ed t o mount  a f aci al  chal l enge t o 
Wi s.  St at .  § 48. 415( 6) .   However ,  when t her e i s at  l east  one 
i nt er pr et at i on and appl i cat i on of  a st at ut e t hat  i s  
const i t ut i onal ,  t hat  st at ut e i s const i t ut i onal  on i t s f ace.   See 
Dane Cnt y.  Dep' t  of  Human Ser vs.  v.  Ponn P. ,  2005 WI  32,  ¶33,  
279 Wi s.  2d 169,  694 N. W. 2d 344.   Because,  as di scussed bel ow,  
we concl ude t he § 48. 415( 6)  i s const i t ut i onal  as appl i ed t o 
Jacob,  i t  i s  t her ef or e f aci al l y const i t ut i onal .   Even mor e,  " a 
' f aci al  chal l enge shoul d gener al l y not  be ent er t ai ned when an 
' as- appl i ed'  chal l enge coul d r esol ve t he case. ' "   Soci et y I ns.  
v.  LI RC,  2010 WI  68,  ¶27 n. 8,  326 Wi s.  2d 444,  786 N. W. 2d 385 
( c i t i ng Col o.  Republ i can Fed.  Campai gn Comm.  v.  Fed.  El ect i on 
Comm' n,  518 U. S.  604,  624 ( 1996) ) .    
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r equi r ed embl em,  based on hi s r el i gi ous convi ct i ons.   I d.  at  60.   

Because t he chal l enge t o t he appl i cat i on of  t he st at ut e i nvol ved 

an i ssue of  f r eedom of  consci ence based on Mi l l er ' s r el i gi ous 

convi ct i ons,  we appl i ed t he " compel l i ng st at e i nt er est / l east  

r est r i ct i ve al t er nat i ve t est "  i n det er mi ni ng whet her  

§ 347. 245( 1)  v i ol at ed t he Wi sconsi n Const i t ut i on when appl i ed t o 

Mi l l er  and ot her s.   I d.  at  66.   We concl uded t hat  § 347. 245( 1)  

was " unconst i t ut i onal  as appl i ed t o t he ei ght  Ami sh def endant s 

because t he St at e f ai l ed t o pr ove t hat  t he [ s l ow- movi ng vehi c l e]  

symbol  was t he l east  r est r i ct i ve al t er nat i ve avai l abl e t hat  

woul d sat i sf y t he St at e' s i nt er est  i n t r af f i c  saf et y. "   I d.  at  

59.   Our  anal ysi s of  t he as- appl i ed chal l enge t o § 347. 245( 1)  

di d not  i ncl ude a pr esumpt i on t hat  t he st at ut e had been 

const i t ut i onal l y appl i ed.    

¶51 I n St at e v.  Hamdan,  2003 WI  113,  264 Wi s.  2d 433,  665 

N. W. 2d 785,  we consi der ed whet her  Wi sconsi n' s conceal ed car r y 

st at ut e,  Wi s.  St at .  § 941. 23 ( 1999- 2000) ,  was appl i ed i n 

v i ol at i on of  Hamdan' s r i ght s under  Ar t i c l e I ,  Sect i on 25 of  t he 

Wi sconsi n Const i t ut i on. 17  We concl uded t hat  " cour t s may l i mi t  

t he br oad appl i cat i on of  t he [ conceal ed car r y]  s t at ut e i n t hose 

ci r cumst ances wher e l i mi t at i on i s necessar y t o nar r owl y 

accommodat e t he const i t ut i onal  r i ght  t o keep and bear  ar ms f or  

l awf ul  pur poses. "   I d. ,  ¶39.   The t est  we set  out  was " whet her  

                                                 
17 I n St at e v.  Col e,  2003 WI  112,  ¶¶12- 18,  264 Wi s.  2d 520,  

665 N. W. 2d 328,  deci ded t he same day as St at e v.  Hamdan,  2003 WI  
113,  264 Wi s.  2d 433,  665 N. W. 2d 785,  we concl uded t hat  a f aci al  
chal l enge t o Wi s.  St at .  § 941. 23 di d not  l i e.  
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t he St at e may r est r i ct  t he car r y i ng of  a conceal ed f i r ear m i n 

t hese ci r cumst ances wi t hout  unr easonabl y i nf r i ngi ng Hamdan' s 

r i ght s under  Ar t i c l e I ,  Sect i on 25. "   I d. ,  ¶43.   I n t hi s t est  of  

r easonabl eness,  we bal anced t he " r i ght s of  an i ndi v i dual  t o keep 

and bear  ar ms f or  l awf ul  pur poses agai nst  t he aut hor i t y of  t he 

St at e t o exer ci se i t s pol i ce power  t o pr ot ect  t he heal t h,  

saf et y,  and wel f ar e of  i t s  c i t i zens. "   I d. ,  ¶45.   No pr esumpt i on 

t hat  t he st at ut e was const i t ut i onal l y appl i ed ent er ed i nt o our  

di scussi on.   Rat her ,  we exami ned t he f act s t hat  bor e on t he 

i nt er est s t hat  wer e t o be bal anced.   

b.   Subst ant i ve due pr ocess 

¶52 Par ent s who have devel oped a r el at i onshi p wi t h t hei r  

chi l dr en have a f undament al  l i ber t y i nt er est  i n t he " car e,  

cust ody,  and cont r ol  of  t hei r  chi l dr en. "   Tr oxel  v.  Gr anvi l l e,  

530 U. S.  57,  57 ( 2000) .   The Supr eme Cour t  has emphasi zed t he 

magni t ude of  par ent s '  r i ght s:   

The r i ght s t o concei ve and t o r ai se one' s chi l dr en 
have been deemed essent i al ,  basi c c i v i l  r i ght s  of  man,  
and [ r ] i ght s f ar  mor e pr eci ous .  .  .  t han pr oper t y 
r i ght s.   I t  i s  car di nal  wi t h us t hat  t he cust ody,  car e 
and nur t ur e of  t he chi l d r esi de f i r st  i n t he par ent s,  
whose pr i mar y f unct i on and f r eedom i ncl ude pr epar at i on 
f or  obl i gat i ons t he st at e can nei t her  suppl y nor  
hi nder .  

St anl ey v.  I l l i noi s,  405 U. S.  645,  651 ( 1972)  ( i nt er nal  

c i t at i ons and quot at i ons omi t t ed) .   When a f undament al  l i ber t y 

i nt er est  i s  f ound,  " any st at ut e t hat  i mpi nges on t hat  r i ght  must  

wi t hst and st r i ct  scr ut i ny. "   Ponn P. ,  279 Wi s.  2d 169,  ¶20.   

St r i ct  scr ut i ny r equi r es a showi ng t hat  t he st at ut e,  as appl i ed,  
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i s nar r owl y t ai l or ed t o advance a compel l i ng st at e i nt er est .   

Monr oe Cnt y.  Dep' t  of  Human Ser vs.  v.  Kel l i  B. ,  2004 WI  48,  ¶17,  

271 Wi s.  2d 51,  678 N. W. 2d 831.    

¶53 I f  t her e i s no f undament al  i nt er est ,  t he st at ut e' s 

appl i cat i on must  wi t hst and onl y a r at i onal  basi s r evi ew.   I d.   

Rat i onal  basi s i s sat i sf i ed i f  t he appl i cat i on of  t he st at ut e 

bear s a r at i onal  r el at i on t o a l egi t i mat e l egi s l at i ve obj ect i ve.   

I d.   Accor di ngl y,  one of  our  t asks i s t o i dent i f y t he pr eci se 

nat ur e of  Jacob' s par ent al  r el at i onshi p wi t h Gwenever e.  

¶54 I n St anl ey,  t he Cour t  hel d t hat  an unwed f at her  who 

had " s i r ed and r ai sed"  hi s chi l dr en was ent i t l ed t o a hear i ng on 

unf i t ness bef or e hi s chi l dr en coul d be t aken f r om hi s car e. 18  

St anl ey,  405 U. S.  at  650- 51.   That  f at her  had l i ved 

i nt er mi t t ent l y f or  18 year s wi t h t he mot her  of  hi s chi l dr en and 

par t i c i pat ed act i vel y i n t he chi l dr en' s upbr i ngi ng.   I d.  at  646.  

¶55 Sever al  year s l at er ,  t he Cour t  exami ned t he r i ght s of  

a f at her ,  Qui l l oi n,  who was l ess i nvol ved i n t he l i f e of  hi s 

chi l d.   I n Qui l l oi n v.  Wal cot t ,  434 U. S.  246 ( 1978) ,  t he mot her  

sought  t er mi nat i on of  Qui l l oi n' s par ent al  r i ght s t o t hei r  11-

year - ol d son so he coul d be adopt ed by hi s st ep- f at her .   I d.  at  

247.   The mot her  and Qui l l oi n wer e never  mar r i ed and had never  

r esi ded t oget her .   I d.   Mor eover ,  Qui l l oi n never  pet i t i oned f or  

l egi t i mi zat i on of  hi s son.   I d.  at  249.   Whi l e t he chi l d al ways 

had been i n t he car e and cust ody of  hi s mot her ,  hi s f at her  

                                                 
18 St anl ey i nvol ved a chal l enge t o an I l l i noi s l aw t hat  made 

chi l dr en of  unwed mot her s war ds of  t he st at e upon t he deat h of  
t hei r  mot her .   St anl ey v.  I l l i noi s,  405 U. S.  645,  646 ( 1972) .  
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" pr ovi ded suppor t  onl y on an i r r egul ar  basi s, "  v i s i t ed wi t h hi m 

on " many occasi ons"  and gave hi m t oys and gi f t s " f r om t i me t o 

t i me. "   I d.  at  251.   Never t hel ess,  t he Geor gi a t r i al  cour t  

t er mi nat ed t he f at her ' s r i ght s and gr ant ed t he adopt i on.   I d.  at  

247.   A f i ndi ng of  unf i t ness was never  made.   I d.   On r evi ew,  

t he Cour t  f ound t hat  Qui l l oi n' s due pr ocess r i ght s wer e not  

v i ol at ed.   I d.  at  255.   The Cour t  poi nt ed out  t hat  Qui l l oi n " has 

never  exer ci sed act ual  or  l egal  cust ody over  hi s chi l d,  and t hus 

has never  shoul der ed any si gni f i cant  r esponsi bi l i t y  wi t h r espect  

t o t he dai l y super vi s i on,  educat i on,  pr ot ect i on,  or  car e of  t he 

chi l d. " 19  I d.  at  256.    

¶56 A year  l at er  i n Caban v.  Mohammed,  441 U. S.  380 

( 1979) ,  t he Cour t  hel d t hat  t he nat ur al  f at her ,  Caban,  had 

mani f est ed a s i gni f i cant  par ent al  i nt er est  f or  hi s t wo chi l dr en 

so t hat  t hei r  adopt i on by t hei r  st ep- f at her  coul d not  be gr ant ed 

wi t hout  Caban' s per mi ssi on. 20  Caban and t he chi l dr en' s mot her  

r esi ded t oget her  f or  mor e t han f i ve year s,  dur i ng whi ch t i me t he 

chi l dr en wer e bor n.   I d.  at  382.   Caban l i ved wi t h t he chi l dr en 

unt i l  t hey wer e t wo and f our  year s- ol d and cont r i but ed t o t hei r  

suppor t  dur i ng t hi s t i me.   I d.   Af t er  t he coupl e separ at ed,  

                                                 
19 Thi s l anguage i s ext r emel y s i mi l ar  t o t he l anguage of  

Wi s.  St at .  § 48. 415( 6) .   Because of  t hi s s i mi l ar i t y and because 
§ 48. 415( 6)  was passed a year  af t er  Qui l l oi n was deci ded,  t he 
Wi sconsi n l egi s l at ur e may have consi der ed Qui l l oi n when i t  
enact ed § 48. 415( 6) .  

20 The New Yor k St at ut e i n Caban r equi r ed t he per mi ssi on of  
an unmar r i ed mot her  bef or e her  chi l dr en coul d be adopt ed,  but  
not  t he per mi ssi on of  t he unmar r i ed f at her .   Caban v.  Mohammed,  
441 U. S.  380,  386- 87 ( 1979) .    
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Caban cont i nued t o have cont act  wi t h t he chi l dr en.   He vi s i t ed 

wi t h t hem each week unt i l  t hei r  mat er nal  gr andmot her  t ook t hem 

t o Puer t o Ri co.   I d.   Despi t e t hei r  geogr aphi cal  di st ance,  

" Caban communi cat ed wi t h t he chi l dr en t hr ough hi s par ent s,  who 

al so r esi ded i n Puer t o Ri co. "   I d.  at  383.   Gi ven t hese f act s,  

t he Cour t  concl uded t hat  Caban had " est abl i shed a subst ant i al  

r el at i onshi p"  wi t h t he chi l dr en and was t her ef or e ent i t l ed t o 

hei ght ened pr ocedur al  pr ot ect i ons.   I d.  at  391,  393.    

¶57 The Cour t  synt hesi zed t he hol di ngs i n St anl ey,  

Qui l l oi n and Caban i n Lehr  v.  Rober t son,  463 U. S.  248 ( 1983) .   

I n Lehr ,  t he f at her ,  Lehr ,  l i ved wi t h t he mot her  pr i or  t o hi s 

daught er ' s bi r t h and vi s i t ed t he hospi t al  when she was bor n.   

Never t hel ess,  he di d not  l i ve wi t h t hem af t er  hi s daught er ' s 

bi r t h and never  pr ovi ded hi s daught er  any f i nanci al  suppor t .   

I d.  at  252.   Lehr  chal l enged,  on due pr ocess gr ounds,  t he 

adopt i on of  hi s daught er  by her  st ep- f at her ,  whi ch adopt i on was 

gr ant ed wi t hout  not i ce t o or  t he per mi ssi on of  Lehr .   I d.  at  

250.  

¶58 The Cour t  st at ed t hat  Just i ce St ewar t  was cor r ect  i n 

hi s di ssent  i n Caban when he obser ved t hat ,   

" Even i f  i t  be assumed t hat  each mar r i ed par ent  
af t er  di vor ce has some subst ant i ve due pr ocess r i ght  
t o mai nt ai n hi s or  her  par ent al  r el at i onshi p,  i t  by no 
means f ol l ows t hat  each unwed par ent  has any such 
r i ght .   Par ent al  r i ght s do not  spr i ng f ul l - bl own f r om 
t he bi ol ogi cal  connect i on bet ween par ent  and chi l d.   
They r equi r e r el at i onshi ps mor e endur i ng."  

I d.  at  260 ( quot i ng Caban,  441 U. S.  at  397 ( J.  St ewar t ,  

di ssent i ng) )  ( i nt er nal  c i t at i on omi t t ed) .   The Cour t  went  on:  
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The di f f er ence bet ween t he devel oped par ent - chi l d 
r el at i onshi p t hat  was i mpl i cat ed i n St anl ey and Caban,  
and t he pot ent i al  r el at i onshi p i nvol ved i n Qui l l oi n 
and t hi s case,  i s bot h c l ear  and si gni f i cant .   When an 
unwed f at her  demonst r at es a f ul l  commi t ment  t o t he 
r esponsi bi l i t i es of  par ent hood by comi ng f or war d t o 
par t i c i pat e i n t he r ear i ng of  hi s chi l d,  hi s i nt er est  
i n per sonal  cont act  wi t h hi s chi l d acqui r es 
subst ant i al  pr ot ect i on under  t he Due Pr ocess 
Cl ause.  .  .  .   The i mpor t ance of  t he f ami l i al  
r el at i onshi p,  t o t he i ndi v i dual s i nvol ved and t o t he 
soci et y,  st ems f r om t he emot i onal  at t achment s t hat  
der i ve f r om t he i nt i macy of  dai l y associ at i on,  and 
f r om t he r ol e i t  pl ays i n pr omot i ng a way of  l i f e 
t hr ough t he i nst r uct i on of  chi l dr en .  .  .  as wel l  as 
f r om t he f act  of  bl ood r el at i onshi p.   

I d.  at  261 ( emphasi s added)  ( i nt er nal  quot at i ons and ci t at i ons 

omi t t ed) .   The Cour t  speci f i ed when a f at her ' s const i t ut i onal  

r i ght s at t ach:  

The si gni f i cance of  t he bi ol ogi cal  connect i on i s 
t hat  i t  of f er s t he nat ur al  f at her  an oppor t uni t y t hat  
no ot her  mal e possesses t o devel op a r el at i onshi p wi t h 
hi s of f spr i ng.   I f  he gr asps t hat  oppor t uni t y and 
accept s some measur e of  r esponsi bi l i t y  f or  t he chi l d' s 
f ut ur e,  he may enj oy t he bl essi ngs of  t he par ent - chi l d 
r el at i onshi p and make uni quel y val uabl e cont r i but i ons 
t o t he chi l d' s devel opment .   I f  he f ai l s  t o do so,  t he 
Feder al  Const i t ut i on wi l l  not  aut omat i cal l y compel  a 
St at e t o l i s t en t o hi s opi ni on of  wher e t he chi l d' s 
best  i nt er est s l i e.  

I d.  at  262 ( emphasi s added) .   

¶59 The Cour t  concl uded t hat  Lehr  had " never  had any 

si gni f i cant  cust odi al ,  per sonal ,  or  f i nanci al  r el at i onshi p wi t h 

[ hi s daught er ] ,  and he di d not  seek t o est abl i sh a l egal  t i e 

unt i l  af t er  she was t wo year s ol d. "   I d.   Ther ef or e,  t he New 

Yor k not i ce pr oceedi ngs wer e suf f i c i ent  t o pr ot ect  Lehr ' s 

" i nchoat e"  i nt er est s under  t he Due Pr ocess Cl ause.   I d.  at  265.  
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¶60 I n sum,  under  Supr eme Cour t  j ur i spr udence,  a l i ber t y 

i nt er est  pr ot ect ed by t he Due Pr ocess Cl ause ar i ses onl y when 

bi ol ogi cal  par ent s have t aken suf f i c i ent  st eps t o est abl i sh and 

pr ot ect  t hose r i ght s.   

¶61 Si mi l ar l y,  we have acknowl edged t hat  when a par ent  has 

not  t aken advant age of  t he oppor t uni t y t o devel op a r el at i onshi p 

wi t h hi s of f spr i ng and accept  r esponsi bi l i t y  f or  t he chi l d' s 

f ut ur e,  no l i ber t y i nt er est  pr ot ect ed by subst ant i ve due pr ocess 

ar i ses.   Randy A. J. ,  270 Wi s.  2d 384,  ¶20.  

¶62 Whet her  a par ent  has shoul der ed her  par ent al  

r esponsi bi l i t i es was addr essed i n Mr s.  R.  v.  Mr .  and Mr s.  B.  

( J. L. W. ) ,  102 Wi s.  2d 118,  306 N. W. 2d 46 ( 1981) .   I n t hat  case,  

pr i or  t o t he chi l d,  J. L. W. ' s,  bi r t h,  t he mot her ,  Mr s.  R. ,  asked 

her  s i st er  and her  br ot her - i n- l aw,  Mr .  and Mr s.  B. ,  t o adopt  her  

i l l egi t i mat e chi l d.   I d.  at  122- 23.   J. L. W.  l i ved wi t h Mr s.  R.  

dur i ng most  of  t he f i r st  f our  mont hs of  hi s l i f e.   I d.  at  124-

25.   Mr s.  R.  t hen asked Mr s.  B.  t o t ake J. L. W.  because Mr s.  R.  

was st r uggl i ng t o make ends meet  as a s i ngl e mot her .   I d.  at  

125.   J. L. W.  l i ved wi t h hi s aunt  and uncl e unt i l  he was one- and-

a- hal f  when t hey pet i t i oned f or  a t er mi nat i on of  Mr s.  R. ' s 

par ent al  r i ght s and a guar di anshi p appoi nt ment .   Thr oughout  t hi s  

year  and a hal f ,  J. L. W. ' s mot her  kept  i n cont act  wi t h J. L. W.   

She t r avel ed t o Mi l waukee f r om her  home i n Bost on f or  v i s i t s,  

she wr ot e l et t er s,  and she cal l ed.   I d.  at  126- 30.    

¶63 I n J. L. W. ,  we di sagr eed wi t h Mr .  and Mr s.  B. ' s 

ar gument  t hat  Mr s.  R.  was l i ke t he f at her  i n Qui l l oi n who had no 

f undament al  r i ght  t o " f ami l y i nt egr i t y. "   I d.  at  134.   We f i r st  
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di st i ngui shed Qui l l oi n because t he " exi st i ng ' f ami l y uni t ' "  i n 

Qui l l oi n i nvol ved t he chi l d' s nat ur al  mot her .   I d.  at  135.   We 

went  on t o hol d t hat  unl ess t her e wer e c i r cumst ances compar abl e 

t o t hose pr esent ed i n Qui l l oi n wher e t he f at her  had no 

const i t ut i onal l y pr ot ect ed l i ber t y i nt er est ,  due pr ocess 

pr ohi bi t s t he " t er mi nat i on of  a nat ur al  par ent ' s r i ght s,  unl ess 

t he par ent  i s unf i t . "   I d.  at  136.   I n J. L. W. ,  t he f act s 

suppor t ed Mr s.  R. ' s c l ai m t hat  she had a f undament al  l i ber t y 

i nt er est  i n her  par ent al  r el at i onshi p wi t h her  son and 

t her ef or e,  we concl uded t hat  t he t er mi nat i on of  her  par ent al  

r i ght s was i mpr oper  wi t hout  f i r st  maki ng a f i ndi ng t hat  Mr s.  R.  

was unf i t .   I d.  at  137.   

¶64 I n Baby Gi r l  K. ,  113 Wi s.  2d 429,  we di st i ngui shed 

J. L. W. :  

Al t hough i n J. L. W. ,  t hi s cour t  suggest ed t hat  due 
pr ocess mi ght  r equi r e a f i ndi ng of  unf i t ness bef or e 
any nat ur al  par ent ' s par ent al  r i ght s ar e t er mi nat ed,  
t he speci f i c  hol di ng r el at ed onl y t o a par ent  who had 
physi cal  cust ody of  t he chi l d f or  t he f i r st  f our  
mont hs of  t he chi l d' s l i f e and whose ever y act i on 
" f r om t he t i me she l ear ned of  her  pr egnancy showed a 
concer n f or  t he chi l d she was t o bear . "   Unl i ke Lehr ,  
J. L. W.  was a case wher e t he par ent  had al r eady 
" demonst r at ed a f ul l  commi t ment  t o t he 
r esponsi bi l i t i es of  par ent hood. "  

I d.  at  446 ( quot i ng J. L. W. ,  102 Wi s.  2d at  137,  Lehr ,  463 U. S.  

at  261)  ( emphasi s added) .   We went  on t o say,  

A nat ur al  f at her ' s i nt er est  i n per sonal  cont act  
wi t h hi s chi l d i s pr ot ect ed under  t he due pr ocess 
cl ause because of  t hi s soci et y ' s bel i ef  i n t he 
pr ot ect i on of  t he f ami l i al  r el at i onshi p.   The 
si gni f i cance of  t hi s r el at i onshi p " t o t he i ndi v i dual s 
i nvol ved and t o [ t he]  soci et y,  st ems f r om t he 
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emot i onal  at t achment s t hat  der i ve f r om t he i nt i macy of  
dai l y associ at i on,  and f r om t he r ol e i t  pl ays i n 
pr omot i ng a way of  l i f e t hr ough t he i nst r uct i on of  
chi l dr en as wel l  as f r om t he f act  of  bl ood 
r el at i onshi p. "   

I d.  at  447 ( quot i ng Smi t h v.  Or g.  of  Fost er  Fami l i es f or  

Equal i t y & Ref or m,  431 U. S.  816,  844 ( 1977)  ( emphasi s added) .  

¶65 I n Baby Gi r l  K. ,  Wi s.  St at .  § 48. 415( 6)  was at  i ssue.   

We hel d t hat  Baby Gi r l  K. ' s f at her  had not  est abl i shed a 

subst ant i al  r el at i onshi p wi t h her  and t her ef or e,  a f i ndi ng of  

unf i t ness was not  r equi r ed bef or e hi s par ent al  r i ght s wer e 

t er mi nat ed.   I d.  at  447- 48.   Baby Gi r l  K. ' s f at her  was 

i ncar cer at ed when she was bor n.   We expl ai ned t hat  al t hough t he 

f at her  coul d have est abl i shed a r el at i onshi p wi t h hi s daught er  

by wr i t i ng,  cal l i ng or  aski ng t o see her ,  he chose i nst ead t o 

have no cont act  wi t h her  and t he cont act  he had wi t h t he chi l d' s 

mot her  was har mf ul .   I d.  at  447.  

¶66 We al so have exami ned whet her  a subst ant i al  

r el at i onshi p has been est abl i shed i n sever al  ot her  cases.   I n 

Ann M. M. ,  we concl uded t hat  t he chi l d' s f at her  di d not  have a 

pr ot ect ed l i ber t y i nt er est .   Ann M. M. ,  176 Wi s.  2d at  685- 86.   

We hel d t hat  al t hough t he f at her  was i ncar cer at ed,  he had t he 

oppor t uni t y t o devel op a r el at i onshi p wi t h hi s chi l d.   I d.  at  

684.   We concl uded t hat  not hi ng pr event ed t he f at her  f r om 

f i nanci al l y suppor t i ng t he chi l d,  yet  he r ef used t o do so.   I d.  

at  685.   Mor eover ,  he made no at t empt s t o have cont act  wi t h hi s 

daught er  and,  i n f act ,  had never  seen her .   I d.  at  685,  682.   

Fi nal l y,  any r oadbl ocks t hat  cont r i but ed t o hi s l ack of  cont act  

wer e t he pr oduct  of  hi s own wr ongdoi ng.   I d.  at  685.    
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¶67 Next  i n Kel l i  B. ,  we hel d t hat  t he nat ur al  mot her  had 

a pr ot ect ed l i ber t y i nt er est .   I n t hat  case,  t he mot her ,  Kel l i ,  

had l i ved wi t h and had cust ody of  her  t hr ee chi l dr en unt i l  t hey 

wer e t hr ee,  t wo,  and seven- mont hs- ol d. 21  Kel l i  B. ,  271 Wi s.  2d 

51,  ¶20.   We hel d t hat  Kel l i  est abl i shed a f undament al  l i ber t y 

i nt er est  i n par ent i ng t he chi l dr en based on t he amount  of  t i me 

she l i ved wi t h and had cust ody of  her  chi l dr en.   I d. ,  ¶24.   As 

such,  i t  was a v i ol at i on of  due pr ocess t o t er mi nat e Kel l i ' s  

par ent al  r i ght s wi t hout  a f i ndi ng t hat  she was unf i t .   I d. ,  ¶26.  

¶68 Fi nal l y,  i n Kenosha Cnt y.  Dep' t  of  Human Ser vs.  v.  

Jodi e W. ,  2006 WI  93,  293 Wi s.  2d 530,  716 N. W. 2d 845,  we hel d 

t hat  t he mot her ,  Jodi e,  had a f undament al  l i ber t y i nt er est  i n 

par ent i ng her  son,  Max.   Jodi e car ed f or  Max f or  t he f i r st  t wo 

year s of  hi s l i f e.   However ,  when he was t wo- year s- ol d,  Jodi e 

f aced cr i mi nal  convi ct i ons unr el at ed t o her  car e of  Max and was 

i ncar cer at ed f or  f our  year s.   I d. ,  ¶4.   The St at e pet i t i oned f or  

t er mi nat i on of  Jodi e' s r i ght s when Max was f our .   I d. ,  ¶8.   We 

hel d t hat  Jodi e had a pr ot ect ed l i ber t y i nt er est  i n par ent i ng 

Max.   I d. ,  ¶41.   We di d not  engage,  however ,  i n much f act ual  

di scussi on of  why she had t hi s i nt er est ,  but  assumedl y i t  was 

based on t he f act  t hat  she had car e and cust ody f or  Max f or  t he 

f i r st  t wo year s of  hi s l i f e.  

¶69 Based on bot h t he Supr eme Cour t  pr ecedent  and our  own 

pr ecedent ,  we concl ude t hat  Wi s.  St at .  § 48. 415( 6)  was 

                                                 
21 The chi l dr en wer e appr oxi mat el y  f i ve,  f our ,  and t wo when 

t he St at e f i l ed t he pet i t i on t o t er mi nat e Kel l i ' s  r i ght s.  
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const i t ut i onal l y appl i ed t o Jacob.   The f act - f i nder  det er mi ned 

t hat  Jacob f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  

Gwenever e.   Jacob di d not  assume,  or  t ake st eps t o assume,  

emot i onal  or  f i nanci al  r esponsi bi l i t y  f or  Gwenever e.   He 

pr ovi ded i nsuf f i c i ent  evi dence t o show t hat  he had a pr ot ect ed 

l i ber t y i nt er est  i n hi s par ent al  r el at i onshi p wi t h her .   

Qui l l oi n,  434 U. S.  at  256;  Randy A. J. ,  270 Wi s.  2d 384,  ¶20.   

Wi t hout  a pr ot ect ed l i ber t y i nt er est ,  we consi der  whet her ,  as 

appl i ed t o Jacob,  t he st at ut e i s r at i onal l y r el at ed t o a 

l egi t i mat e l egi s l at i ve i nt er est .   Kel l i  B. ,  271 Wi s.  2d 51,  ¶17.  

¶70 Ther e i s a l egi t i mat e l egi s l at i ve i nt er est  i n keepi ng 

an exi st i ng f ami l y uni t  i nt act .   We not e t hat  one of  t he 

l egi s l at i ve pur poses of  t he Chi l dr en' s Code i s " t o pr eser ve t he 

uni t y of  t he f ami l y. "   Wi s.  St at .  § 48. 01( 1) .   Gwenever e has 

been l i v i ng i n a f ami l y uni t  wi t h Tammy,  Dougl as,  and her  hal f  

s i st er s f or  most  of  her  l i f e. 22  By t er mi nat i ng Jacob' s r i ght s,  

Dougl as wi l l  be abl e t o adopt  Gwenever e,  t her ef or e r ecogni z i ng 

t he exi st i ng f ami l y uni t  and t he onl y f ami l y uni t  t hat  Gwenever e 

knows.   Ther e i s al so a l egi t i mat e l egi s l at i ve i nt er est  i n 

pr ovi di ng st abi l i t y  f or  t he chi l d.   § 48. 01( 1) .   St abi l i t y  may 

be pr ovi ded t hr ough t he dai l y car e and pr ot ect i on gi ven t o a 

chi l d.   Jacob has had al most  no cont act  wi t h and has pr ovi ded no 

suppor t  t o Gwenever e f or  al most  f our  year s.   I n cont r ast ,  

Gwenever e' s mot her  and st ep- f at her  have pr ovi ded her  wi t h a 

                                                 
22 Unl i ke t he f act s of  J. L. W. ,  t he exi st i ng f ami l y uni t  

i ncl udes Gwenever e' s bi ol ogi cal  mot her  and t wo bi ol ogi cal  hal f -
s i st er s.    
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st abl e pl ace t o gr ow.   I t  i s t hey who have pr omot ed t he 

l egi s l at i ve i nt er est  i n st abi l i t y  f or  t he chi l d.   Accor di ngl y,  

we concl ude t hat  Wi s.  St at  § 48. 415( 6)  was const i t ut i onal l y 

appl i ed t o Jacob because i t s appl i cat i on t o Jacob i s r at i onal l y 

r el at ed t o l egi t i mat e l egi s l at i ve i nt er est s.  

D.   Di r ect ed Ver di ct  

¶71 I n r evi ewi ng t he deni al  of  a mot i on f or  a di r ect ed 

ver di ct ,  we assess whet her  t he r ecor d cont ai ns suf f i c i ent  

cr edi bl e evi dence,  i ncl udi ng t he i nf er ences t her ef r om,  t o 

sust ai n a f i ndi ng i n pl ai nt i f f ' s  f avor .   James v.  Hei nt z,  165 

Wi s.  2d 572,  576- 77,  478 N. W. 2d 31 ( Ct .  App.  1991) .   Jacob' s 

ar gument  t hat  t he c i r cui t  cour t  shoul d have gr ant ed hi s mot i on 

f or  a di r ect ed ver di ct  i s  dr i ven by hi s ar gument  t hat  t he f act -

f i nder  shoul d have consi der ed onl y t he f i r st  f our  mont hs of  

Gwenever e' s l i f e when deci di ng whet her  he " assumed par ent al  

r esponsi bi l i t y . "   Because,  as di scussed above,  t he f act - f i nder  

i s t o consi der  t he ent i r et y of  t he chi l d' s l i f e and t o appl y a 

t ot al i t y- of - t he- ci r cumst ances anal ysi s,  t he c i r cui t  cour t  di d 

not  er r  i n denyi ng Jacob' s mot i on.  

E.   Jur y I nst r uct i ons 

¶72 Jacob ar gues t hat  t he j ur y i nst r uct i ons wer e i mpr oper  

because t hey di d not  speci f y t hat  t he j ur y shoul d f ocus on a 

speci f i c  t i me per i od when det er mi ni ng i f  Jacob assumed par ent al  

r esponsi bi l i t y  f or  Gwenever e.   Jacob,  however ,  wai ved t hi s 

ar gument  when he di d not  obj ect  t o t he j ur y i nst r uct i ons at  

t r i al  and t her ef or e,  we choose not  t o exer ci se our  di scr et i onar y 

power  of  r evi ew over  whet her  t he j ur y i nst r uct i ons wer e cor r ect .   
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St at e v.  Schumacher ,  144 Wi s.  2d 388,  410,  424 N. W. 2d 672 

( 1988) .   Fur t her mor e,  t he t ot al i t y- of - t he- ci r cumst ances 

anal ysi s,  whi ch i s appl i cabl e t o a det er mi nat i on of  whet her  

gr ounds f or  t er mi nat i on of  par ent al  r i ght s under  Wi s.  St at .  

§ 48. 415( 6)  has been pr oved,  i ncl udes consi der at i on of  t he 

chi l d' s ent i r e l i f e.   See ¶¶31- 32 above.    

I I I .   CONCLUSI ON 

¶73 We concl ude t hat  Wi s.  St at .  § 48. 415( 6)  pr escr i bes a 

t ot al i t y- of - t he- ci r cumst ances t est .   When appl y i ng t hi s t est ,  

t he f act - f i nder  shoul d consi der  any suppor t  or  car e,  or  l ack 

t her eof ,  t he par ent  pr ovi ded t he chi l d t hr oughout  t he chi l d' s 

ent i r e l i f e.   Thi s anal ysi s may i ncl ude t he r easons why a par ent  

was not  car i ng f or  or  suppor t i ng her  chi l d and any exposur e of  

t he chi l d t o a hazar dous l i v i ng envi r onment .   We f ur t her  

concl ude t hat  t he st at ut e was not  unconst i t ut i onal  as appl i ed t o 

Jacob.   Fi nal l y,  t he c i r cui t  cour t  di d not  er r or  when i t  deni ed 

Jacob' s mot i on f or  a di r ect ed ver di ct  and Jacob wai ved hi s 

ar gument  t hat  t he j ur y i nst r uct i on was i mpr oper .   Accor di ngl y,  

Jacob' s par ent al  r i ght s wer e l awf ul l y t er mi nat ed;  we af f i r m t he 

j udgment  of  t he c i r cui t  cour t .   

By the Court.—The deci s i on of  t he c i r cui t  cour t  i s  

af f i r med.  
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¶74 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  j oi n 

Just i ce Ann Wal sh Br adl ey' s di ssent .   I  wr i t e separ at el y t o 

addr ess a f undament al  i ssue t hat  t he maj or i t y opi ni on assumes 

wi t hout  anal ysi s.   The maj or i t y opi ni on assumes t hat  whet her  a 

subst ant i al  par ent al  r el at i onshi p exi st s under  Wi s.  St at .  

§ 48. 415( 6)  i s a quest i on f or  t he j ur y.   Maj or i t y op. ,  ¶¶22,  23,  

24,  26,  32,  34,  35,  37,  38.   I  di sagr ee.   I  concl ude t hat  t he 

det er mi nat i on of  whet her  a subst ant i al  par ent al  r el at i onshi p 

exi st s i s a quest i on of  l aw f or  t he cour t .   I t  i s  a t hr eshol d 

const i t ut i onal  i ssue t hat  needs t o be deci ded i n a t er mi nat i on 

of  par ent al  r i ght s case.   I  come t o t hi s concl usi on on t he basi s 

of  bot h t he l anguage of  Wi s.  St at .  § 48. 415( 6) ,  as wel l  as t he 

usual  st andar d of  r evi ew f or  deci di ng quest i ons of  

const i t ut i onal  l aw.   

I  

¶75 Wi t h r egar d t o t he st at ut or y  i nt er pr et at i on.   The 

l anguage of  § 49. 415( 6)  i s expl i c i t .   The cour t ,  not  t he f act -

f i nder ,  deci des whet her  a par ent  has had a subst ant i al  par ent al  

r el at i onshi p.    

¶76 The i nt r oduct or y l anguage of  Wi sconsi n St at .  § 48. 415 

expl i c i t l y  st at es t hat  t he cour t  or  j ur y det er mi nes whet her  

gr ounds exi st  f or  t er mi nat i on of  par ent al  r i ght s.   The 

subsect i ons t hen st at e t he gr ounds.    

¶77 Subsect i on ( 6) ,  ent i t l ed " f ai l ur e t o assume par ent al  

r esponsi bi l i t y , "  i s  at  i ssue i n t he pr esent  case.   Fai l ur e t o 

assume par ent al  r esponsi bi l i t y  i s  est abl i shed by pr ovi ng t hat  

t he par ent  has not  had a subst ant i al  par ent al  r el at i onshi p wi t h 
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t he chi l d.   " Subst ant i al  par ent al  r el at i onshi p"  i s def i ned i n 

§ 48. 415( 6) ( b) .   Mor eover ,  i n § 48. 415( 6) ( b)  t he l egi s l at ur e has 

expr essl y st at ed t hat  " t he cour t "  det er mi nes whet her  a 

subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d exi st s.   The 

l egi s l at ur e di r ect s " t he cour t "  t o consi der  a non- exhaust i ve 

l i s t  of  f act or s:    

48.415 Grounds for involuntary termination of parental 
rights.  At  t he f act - f i ndi ng hear i ng the court or jury 
shal l  det er mi ne whet her  gr ounds exi st  f or  t he 
t er mi nat i on of  par ent al  r i ght s.  .  .  .  Gr ounds f or  
t er mi nat i on of  par ent al  r i ght s  shal l  be one of  t he 
f ol l owi ng:  

.  .  .  .  

(6) Failure to assume parental responsibility. 

( a)  Fai l ur e t o assume par ent al  r esponsi bi l i t y ,  whi ch 
shal l  be est abl i shed by pr ovi ng t hat  t he par ent  or  t he 
per son or  per sons who may be t he par ent  of  t he chi l d 
have not  had a subst ant i al  par ent al  r el at i onshi p wi t h 
t he chi l d.  

( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.  I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  the court may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
mot her  dur i ng her  pr egnancy.  

( Emphasi s added. )    

¶78 The l egi s l at ur e' s expl i c i t  decl ar at i on i n Wi s.  St at .  

§ 48. 415( 6) ( b)  t hat  " t he cour t , "  not  t he j ur y,  det er mi nes 
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whet her  a par ent  has had a subst ant i al  par ent al  r el at i onshi p i s 

st r i k i ngl y appar ent  when t he l anguage of  § 48. 415( 6)  i s compar ed 

t o t he gener al  i nt r oduct or y l anguage of  § 48. 415,  i n whi ch t he 

l egi s l at ur e st at es:  " At  t he f act - f i ndi ng hear i ng t he cour t  or  

j ur y shal l  det er mi ne whet her  gr ounds exi st  f or  t he t er mi nat i on 

of  par ent al  r i ght s"  ( emphasi s added) .  

 ¶79 The maj or i t y opi ni on i gnor es t he t ext  of  Wi s.  St at .  

§ 48. 415.   I t  i gnor es t he i nt r oduct or y l anguage and t he l anguage 

of  Wi s.  St at .  § 48. 415( 6) ( b) .   The maj or i t y opi ni on ef f ect i vel y 

adds l anguage t o § 48. 415( 6) ( b) ,  j udi c i al l y  amendi ng 

§ 48. 415( 6) ( b)  t o r ead as f ol l ows:  " I n eval uat i ng whet her  t he 

per son has had a subst ant i al  par ent al  r el at i onshi p wi t h t he 

chi l d,  t he cour t  or  t he j ur y may consi der  such f act or s .  .  .  . "    

 ¶80 The maj or i t y of f er s no expl anat i on f or  devi at i ng f r om 

t he car ef ul l y cr af t ed st at ut e as pr omul gat ed by t he l egi s l at ur e.  

¶81 The i mpor t ance of  f ai t hf ul l y adher i ng t o t he st at ut or y 

l anguage becomes cl ear er  when t he st at ut e i s exami ned i n l i ght  

of  t he f undament al  const i t ut i onal  r i ght s af f ect ed i n a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng.     

I I  

¶82 Wi t h r egar d t o t he st andar d of  r evi ew t o r evi ew a 

const i t ut i onal  i ssue,  I  agr ee wi t h Just i ce Br adl ey' s anal ysi s 

summi ng up t he nat ur e of  t he f undament al  const i t ut i onal  r i ght  at  

st ake i n t er mi nat i on of  par ent al  r i ght s pr oceedi ngs and t he 

st andar d ar t i cul at ed by t he Uni t ed St at es Supr eme Cour t  i n 

est abl i shi ng t he f r amewor k f or  a par ent ' s const i t ut i onal  r i ght  

t o par ent .   Just i ce Br adl ey' s di ssent ,  ¶¶98- 106.   I  f ur t her  
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agr ee wi t h Just i ce Br adl ey t hat  t he appar ent  i nt ent  of  t he 

l egi s l at ur e i n pr omul gat i ng § 48. 415( 6)  was t o codi f y t he 

st andar d set  f or t h by t he Uni t ed St at es Supr eme Cour t .   Just i ce 

Br adl ey' s di ssent ,  ¶105.    

¶83 Wi sconsi n St at .  § 48. 415( 6)  di f f er s f r om ot her  

subsect i ons of  § 48. 415,  as Just i ce Br adl ey expl ai ns.   Just i ce 

Br adl ey' s di ssent ,  ¶106.   Subsect i on ( 6)  set s f or t h t he 

t hr eshol d const i t ut i onal  quest i on t o be det er mi ned,  namel y 

whet her  a par ent  has a const i t ut i onal l y pr ot ect ed l i ber t y 

i nt er est  i n hi s or  her  r el at i onshi p wi t h t he chi l d.   Just i ce 

Br adl ey' s di ssent ,  ¶106.   The ot her  subsect i ons ar e f i t ness 

det er mi nat i ons.   I d.  

¶84 I f  t her e i s a const i t ut i onal l y pr ot ect ed l i ber t y 

i nt er est ,  t hen t he par ent ' s r i ght s ar e pr ot ect ed by due pr ocess.   

Due pr ocess r equi r es t hat  a par ent ' s par ent al  r i ght s may be 

t er mi nat ed onl y af t er  a det er mi nat i on t hat  t he par ent  i s unf i t  

under  t he ot her  gr ounds f or  t er mi nat i on of  par ent al  r i ght s i n 

§ 48. 415 ( see,  e. g. ,  abandonment ,  Wi s.  St at .  § 48. 415( 1) ) .   I f  

t her e i s no pr ot ect ed l i ber t y i nt er est ,  t hen t he st andar d f or  

t er mi nat i on i s t he best  i nt er est s of  t he chi l d.   Just i ce 

Br adl ey' s di ssent ,  ¶101 & n. 2.      

¶85 The quest i on whet her  a par ent  has a subst ant i al  

par ent al  r el at i onshi p r equi r es t he appl i cat i on of  a 

const i t ut i onal  st andar d t o t he f act s. 1  The cour t  has denomi nat ed 

quest i ons pr esent i ng t he appl i cat i on of  a const i t ut i onal  

st andar d t o t he f act s as pr esent i ng a quest i on of  const i t ut i onal  

                                                 
1 Wat t s v.  I ndi ana,  338 U. S.  49,  51- 52 ( 1949) .  
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f act .   A const i t ut i onal  f act  i s  one whi ch,  t hough cast  i n t he 

f or m of  a det er mi nat i on of  f act ,  i s  deci s i ve of  const i t ut i onal  

r i ght s. 2    

¶86 I n t hi s case t he si gni f i cant  hi st or i cal  f act s ar e not  

i n di sput e. 3  Maj or i t y op. ,  ¶¶4- 13.   Ther ef or e,  t he quest i on t hat  

r emai ns i s t he appl i cat i on of  a const i t ut i onal  st andar d t o t he 

f act s,  or di nar i l y  a quest i on of  l aw.    

¶87 Never t hel ess,  t he c i r cui t  cour t  concl uded wi t hout  

anal ysi s t hat  t hi s appl i cat i on of  a const i t ut i onal  st andar d t o 

t he undi sput ed f act s was f or  t he j ur y.   I n denyi ng bot h par t i es '  

mot i ons f or  a di r ect ed ver di ct ,  t he c i r cui t  cour t  concl uded:   

" Ther e ar e r easonabl e gr ounds whi ch t he j ur y may accept ,  t o 

accept  ei t her  ar gument  of  t he par t i es,  al t er nat i vel y,  dependi ng 

upon t he t i me per i od whi ch t hey may choose t o t hi nk i s i mpor t ant  

mor e t han anot her  i n det er mi ni ng subst ant i al  i nvol vement  of  t he 

f at her  wi t h hi s daught er . "    

¶88 I n t he pr esent  case,  i n whi ch t her e ar e no di sput ed 

f act s,  t he appl i cat i on of  a const i t ut i onal  st andar d t o 

                                                 
2 Wat t s v.  I ndi ana,  338 U. S.  49,  51 ( 1949) ;  St at e v.  

Haj i cek,  2001 WI  3,  ¶¶14- 15,  240 Wi s.  2d 349,  620 N. W. 2d 781;  
St at e v.  Mar t wi ck,  2000 WI  5,  ¶17,  231 Wi s.  2d 801,  604 
N. W. 2d 552.   

3 I n c l osi ng ar gument s,  t he mot her ' s at t or ney acknowl edged:  
" And t hose f act or s whi ch we don' t  deny exi st  ar e t hat  Jacob was 
suppor t i ve of  Tammy dur i ng t he pr egnancy .  .  .  .  Jacob had 
pr ovi ded car e and super vi s i on f or  t he f i r st  f i ve mont hs of  t he 
chi l d' s l i f e .  .  .  . "   Based on t he t est i mony of  t he f at her  and 
mot her  counsel  al so conceded t hat  " t hr ough June of  2005,  he had 
maybe met  t hat  bur den"  of  assumi ng a subst ant i al  par ent al  
r el at i onshi p " but  once he l ef t ,  t her e' s f our  and a hal f  year s i n 
whi ch he' s been absent . "   
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undi sput ed f act s  i s a quest i on of  l aw f or  t he cour t ,  f i r st  t he 

c i r cui t  cour t  and t hen an appel l at e cour t .  

¶89 Fur t her mor e,  as a gener al  r ul e,  t he appl i cat i on of  a 

const i t ut i onal  st andar d,  her e subst ant i al  par ent al  r el at i onshi p,  

t o t he f act s,  even i f  f act s ar e di sput ed,  i s a quest i on of  l aw 

f or  t he cour t ,  f i r st  t he c i r cui t  cour t  and t hen an appel l at e 

cour t .  

¶90 An appel l at e cour t  of t en appl i es a t wo- st ep st andar d 

of  r evi ew t o const i t ut i onal  i nqui r i es.   An appel l at e cour t  

appl i es a def er ent i al ,  c l ear l y er r oneous st andar d t o t he c i r cui t  

cour t ' s  f i ndi ngs of  evi dent i ar y or  hi st or i cal  f act .   An 

appel l at e cour t  t hen det er mi nes t he quest i on of  const i t ut i onal  

f act ,  her e whet her  a per son has had a subst ant i al  par ent al  

r el at i onshi p,  i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s.   The cour t  has st at ed t hat  appl y i ng a def er ent i al  

st andar d of  r evi ew t o a c i r cui t  cour t ' s  or  j ur y ' s ul t i mat e 

det er mi nat i on of  a const i t ut i onal  f act  woul d l ead t o " var i ed 

r esul t s"  t hat  " woul d be i nconsi st ent  wi t h t he i dea of  a uni t ar y 

syst em of  l aw. " 4  

¶91 The maj or i t y opi ni on assumes,  wi t hout  anal ysi s,  t hat  

t he quest i on whet her  a per son has had a subst ant i al  par ent al  

r el at i onshi p wi t h a chi l d i s a quest i on f or  t he j ur y.   The 

maj or i t y opi ni on r evi ews t he j ur y det er mi nat i on t hat  t he 

def endant  f ai l ed t o assume par ent al  r esponsi bi l i t y  under  a 

suf f i c i ency of  t he evi dence st andar d,  consi der i ng t he evi dence 

i n t he l i ght  most  f avor abl e t o t he j ur y ver di ct .   Maj or i t y op. ,  

                                                 
4 Haj i cek,  240 Wi s.  2d 349,  ¶15.  
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¶39.   My sense i s t hat  a c i r cui t  cour t  and an appel l at e cour t  

have a mor e si gni f i cant  r ol e i n deci di ng t hi s  const i t ut i onal  

i ssue t han t he maj or i t y opi ni on al l ows.       

¶92 I n sum,  I  concl ude on t he basi s of  t he c l ear ,  

unambi guous t ext  of  t he i nt r oduct or y l anguage of  Wi s.  St at .  

§ 48. 415 and t he t ext  of  § 48. 415( 6) ( b)  t hat  t he det er mi nat i on 

of  whet her  a par ent  has had a subst ant i al  par ent al  r el at i onshi p 

i s a quest i on of  l aw f or  t he cour t .   My st at ut or y i nt er pr et at i on 

i s suppor t ed by t he st andar d of  r evi ew gener al l y appl i ed when an 

appel l at e cour t  i s  pr esent ed wi t h a case i n whi ch a 

const i t ut i onal  st andar d must  be appl i ed t o t he f act s.      

¶93 For  t he r easons set  f or t h,  I  j oi n Just i ce Br adl ey' s 

di ssent  and wr i t e separ at el y.  
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¶94 ANN WALSH BRADLEY,  J.    (dissenting). Thi s case 

pr esent s t he cour t  wi t h t he quest i on of  whet her  a f at her ' s 

par ent al  r i ght s may be i nvol unt ar i l y  t er mi nat ed under  Wi s.  St at .  

§ 48. 415( 6)  when t hat  f at her  pr ovi ded suppor t  t hr oughout  t he 

pr egnancy and dai l y car e and super vi s i on when t he chi l d was an 

i nf ant .      

¶95 Under  t he f act s  pr esent ed,  I  concl ude t hat  Jacob has 

had a subst ant i al  par ent al  r el at i onshi p wi t h hi s chi l d.   Once a 

par ent  has assumed a subst ant i al  par ent al  r el at i onshi p wi t h t he 

chi l d,  f ai l ur e t o mai nt ai n t hat  par ent al  r el at i onshi p i s not  

gr ounds f or  t er mi nat i on under  sub.  ( 6) .   Due pr ocess r equi r es 

t hat  ot her  gr ounds f or  t er mi nat i on ( see,  e. g. ,  abandonment ,  Wi s.  

St at .  § 48. 415( 1) ) ,  be pr oven bef or e par ent al  r i ght s can be 

i nvol unt ar i l y  t er mi nat ed.      

¶96 The maj or i t y concl udes ot her wi se.   I n addr essi ng t he 

quest i on,  t he maj or i t y t r ansf or ms t he st at ut or y l anguage.   

Rat her  t han aski ng whet her  a par ent  " has had"  a subst ant i al  

par ent al  r el at i onshi p——as t he st at ut e di r ect s——t he maj or i t y asks 

whet her  t her e " i s"  a subst ant i al  par ent al  r el at i onshi p.   See 

maj or i t y op. ,  ¶26.    

¶97 The maj or i t y ' s i nt er pr et at i on i s cont r ar y t o t he pl ai n 

l anguage of  t he st at ut e,  i t s  cont ext ,  and i t s l egi s l at i ve 

hi st or y.   I t s anal ysi s i s f l awed because i t  appear s t o concei ve 

of  t he exi st ence of  a pr ot ect ed l i ber t y i nt er est  t hat  i s  i n 

const ant  f l ux,  dependi ng upon t he t ot al i t y of  t he c i r cumst ances 

at  any gi ven moment .   As a r esul t ,  t he maj or i t y pr ovi des uncl ear  
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gui dance t o f act - f i nder s and under mi nes const i t ut i onal  

pr ot ect i ons.        

I  

¶98 To pr oper l y i nt er pr et  Wi s.  St at .  § 48. 415( 6) ,  i t  i s  

essent i al  t o under st and t he nat ur e of  t he f undament al  

const i t ut i onal  r i ght s at  st ake when par ent al  r i ght s ar e 

i nvol unt ar i l y  t er mi nat ed.   We have expl ai ned t hat  " [ t ] er mi nat i on 

of  par ent al  r i ght s adj udi cat i ons ar e among t he most  

consequent i al  of  j udi c i al  act s because t hey i nvol ve t he power  of  

t he St at e t o per manent l y ext i ngui sh any l egal  r ecogni t i on of  t he 

r i ght s and obl i gat i ons exi st i ng bet ween par ent  and chi l d. "   

Br own Count y DHS v.  Br enda B. ,  2011 WI  6,  ¶30,  331 Wi s.  2d 310,  

795 N. W. 2d 730.      

¶99 Under  most  c i r cumst ances,  par ent s have " cogni zabl e and 

subst ant i al "  l i ber t y i nt er est s i n t hei r  r el at i onshi ps wi t h t hei r  

chi l dr en.   St anl ey v.  I l l i noi s ,  405 U. S.  645,  652 ( 1972) ;  

Qui l l oi n v.  Wal cot t ,  434 U. S.  246,  248 ( 1978) .   When a par ent  

has a l i ber t y i nt er est ,  " t he r el at i onshi p bet ween par ent  and 

chi l d i s const i t ut i onal l y pr ot ect ed"  and t he St at e cannot  

i nt er f er e wi t h t hat  r el at i onshi p unl ess t he par ent  i s det er mi ned 

t o be unf i t .   Qui l l oi n,  434 U. S.  at  255;  St anl ey,  405 U. S.  at  

658.    

¶100 The st andar d f or  f ai l ur e t o assume par ent al  

r esponsi bi l i t y  ar ose i n t he 1970s,  as t he Uni t ed St at es Supr eme 

Cour t  gr appl ed wi t h t he c i r cumst ances under  whi ch an unmar r i ed 

f at her  has a const i t ut i onal l y pr ot ect ed i nt er est  i n hi s 

r el at i onshi p wi t h hi s chi l dr en.   See St anl ey,  405 U. S.  at  650 
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( det er mi ni ng t hat  an unmar r i ed f at her  had a l i ber t y i nt er est  i n 

" t he chi l dr en he has si r ed and r ai sed"  and t hat  l i ber t y i nt er est  

war r ant ed def er ence and pr ot ect i on) ;  Qui l l oi n,  434 U. S.  at  255 

( concl udi ng t hat  not  al l  unmar r i ed f at her s have a l i ber t y 

i nt er est  i n t hei r  bi ol ogi cal  chi l dr en) ;  Caban v.  Mohammad,  441 

U. S.  380,  393 ( 1979)  ( " [ I ] n cases such as t hi s,  wher e t he f at her  

has est abl i shed a subst ant i al  r el at i onshi p wi t h t he chi l d, "  t he 

r el at i onshi p i s const i t ut i onal l y pr ot ect ed. ) . 1 

¶101 I n Qui l l oi n,  t he Cour t  f i r st  ar t i cul at ed t he st andar d 

under  whi ch i t  may be det er mi ned t hat  a f at her ' s  i nt er est  i n hi s  

r el at i onshi p wi t h hi s bi ol ogi cal  chi l d does not  war r ant  

const i t ut i onal  pr ot ect i on.   The Qui l l oi n Cour t  acknowl edged t hat  

an unmar r i ed f at her  may have a const i t ut i onal l y pr ot ect ed 

i nt er est  i n hi s r el at i onshi p wi t h hi s chi l d.   434 U. S.  at  247- 48 

( c i t i ng St anl ey) .   Never t hel ess,  t he Cour t  concl uded t hat  

Qui l l oi n had no const i t ut i onal l y pr ot ect ed i nt er est  because " he 

has never  exer ci sed act ual  or  l egal  cust ody over  hi s chi l d,  and 

t hus has never  shoul der ed any si gni f i cant  r esponsi bi l i t y  wi t h 

r espect  t o t he dai l y super vi s i on,  educat i on,  pr ot ect i on,  or  car e 

of  t he chi l d. " 2  I d.  at  256.    

                                                 
1 I n di ssent ,  Just i ce St evens agr eed t hat  " i f  and when one 

devel ops,  t he r el at i onshi p bet ween a f at her  and hi s nat ur al  
chi l d i s ent i t l ed t o pr ot ect i on agai nst  ar bi t r ar y st at e act i on 
as a mat t er  of  due pr ocess. "   Caban v.  Mohammad,  441 U. S.  380,  
414 ( St evens,  J. ,  di ssent i ng) .      

2 Accor di ngl y,  i n such an i nst ance t he par ent ' s unf i t ness 
need not  be pr oven bef or e par ent al  r i ght s may be t er mi nat ed and 
a cour t  need not  " f i nd anyt hi ng mor e t han t hat  [ t er mi nat i ng 
par ent al  r i ght s i s]  i n t he ' best  i nt er est s of  t he chi l d. ' "   
Qui l l oi n v.  Wal cot t ,  434 U. S.  246,  255 ( 1978) .  
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¶102 The Qui l l oi n Cour t  cont r ast ed par ent s who have never  

had any dai l y i nvol vement  i n t he chi l d' s l i f e f r om t hose par ent s 

who no l onger  have dai l y i nvol vement .   I t  expl ai ned t hat  

Qui l l oi n' s s i t uat i on was " r eadi l y di st i ngui shabl e"  f r om t hat  of  

" a f at her  whose mar r i age has br oken apar t "  because i n t he l at t er  

s i t uat i on,  t he f at her  " wi l l  have bor ne f ul l  r esponsi bi l i t y  f or  

t he r ear i ng of  hi s chi l dr en dur i ng t he per i od of  t he mar r i age. "   

I d.  at  256.   The Cour t  i mpl i ed t hat  i f  a f at her  has bor ne t hat  

r esponsi bi l i t y  at  one poi nt  i n t he chi l d' s l i f e,  t he f at her  wi l l  

have est abl i shed a subst ant i al  par ent al  r el at i onshi p wi t h hi s  

chi l d and hi s r i ght s cannot  be t er mi nat ed wi t hout  a f i ndi ng of  

unf i t ness.  

¶103 I n Lehr  v.  Rober t son,  463 U. S.  248 ( 1983) ,  t he Cour t  

summar i zed t he hol di ngs of  t hese cases.   I t  expl ai ned t hat  a 

" devel oped par ent - chi l d r el at i onshi p"  war r ant s const i t ut i onal  

pr ot ect i on,  wher eas a " pot ent i al  r el at i onshi p"  based onl y on t he 

" exi st ence of  a bi ol ogi cal  l i nk"  does not .   I d.  at  261.   When a 

par ent  " accept s some measur e of  r esponsi bi l i t y  f or  t he chi l d' s  

f ut ur e"  and " demonst r at es a f ul l  commi t ment  t o t he 

r esponsi bi l i t i es of  par ent hood by comi ng f or war d t o par t i c i pat e 

i n t he r ear i ng of  hi s chi l d, "  t he Cour t  expl ai ned,  t he 

r el at i onshi p i s pr ot ect ed under  t he due pr ocess cl ause.   I d.      

¶104 Wi sconsi n cour t s have adher ed t o t he const i t ut i onal  

f r amewor k set  f or t h by t he Uni t ed St at es Supr eme Cour t .   A 

par ent  can est abl i sh a const i t ut i onal l y pr ot ect ed i nt er est  by 

" l i v i ng wi t h her  chi l dr en and havi ng cust ody of  t hem. "   Monr oe 

Count y DHS v.  Kel l i  B. ,  2004 WI  48,  ¶24,  271 Wi s.  2d 51,  678 
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N. W. 2d 831.   " [ E] xcept  under  unusual  c i r cumst ances l i ke t hose 

pr esent ed i n Qui l l oi n, "  t hi s cour t  has expl ai ned,  " t he due 

pr ocess pr ot ect i ons of  t he St at e and Feder al  Const i t ut i ons 

pr ohi bi t  t he t er mi nat i on of  a nat ur al  par ent ' s r i ght s,  unl ess 

t he par ent  i s unf i t . "   Mr s.  R.  v.  Mr .  & Mr s.  B. ,  102 

Wi s.  2d 118,  136,  306 N. W. 2d 46 ( 1981) .  

¶105 The const i t ut i onal  f r amewor k set  f or t h above shoul d 

gui de an i nt er pr et at i on of  t he st at ut e.   Wi sconsi n St at .  

§ 48. 415( 6)  was or i gi nal l y enact ed i n 1979,  shor t l y af t er  

Qui l l oi n was deci ded. 3  § 6,  ch.  330,  Laws of  1979.   I t s 

def i ni t i on of  " subst ant i al  par ent al  r el at i onshi p"  mi r r or ed 

                                                 
3 When i t  was f i r st  enact ed,  t he st at ut e appl i ed onl y t o 

unmar r i ed f at her s.   See Wi s.  St at .  § 48. 415( 6)  ( 1979)  ( " Fai l ur e 
t o assume par ent al  r esponsi bi l i t y  may be est abl i shed by a 
showi ng t hat  a chi l d has been bor n out  of  wedl ock,  not  
subsequent l y l egi t i mi zed or  adopt ed,  t hat  pat er ni t y was not  
adj udi cat ed pr i or  t o t he f i l i ng of  t he pet i t i on f or  t er mi nat i on 
of  par ent al  r i ght s and:  1.  The per son or  per sons who may be t he 
f at her  of  t he chi l d .  .  .  have never  had a subst ant i al  par ent al  
r el at i onshi p wi t h t he chi l d;  or  2.  That  al t hough pat er ni t y t o 
t he chi l d has been adj udi cat ed .  .  .  t he f at her  di d not  
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d 
pr i or  t o t he adj udi cat i on of  pat er ni t y[ . ] " ) .  

1995 Wi s.  Act  275,  §§ 82- 84 br oadened t he st at ut e so t hat  
i t  coul d be appl i ed t o mot her s as wel l  as f at her s,  mar i t al  
chi l dr en as wel l  as nonmar i t al  chi l dr en,  and f at her s f or  whom 
pat er ni t y was adj udi cat ed pr i or  t o t he f i l i ng of  t he TPR 
pet i t i on.   Not e t o 1995 Wi s.  Act  275,  § 83,  1995 Laws of  
Wi sconsi n at  1891.  
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l anguage f r om Qui l l oi n. 4  I t  appear s t hat  t he l egi s l at ur e' s  

i nt ent  was t o codi f y t he st andar d t hat  was set  f or t h i n Qui l l oi n 

and l at er  c l ar i f i ed i n Lehr .  

¶106 I n addi t i on t o f ai l ur e t o assume par ent al  

r esponsi bi l i t y ,  Wi s.  St at .  § 48. 415 set s f or t h sever al  ot her  

gr ounds f or  t er mi nat i ng par ent al  r i ght s. 5  Subsect i on ( 6)  i s 

qual i t at i vel y di f f er ent  f r om t he ot her  st at ut or y  gr ounds because 

i t  gui des t he t hr eshol d det er mi nat i on of  whet her  t he par ent  has 

a l i ber t y i nt er est  t hat  i s  ent i t l ed t o const i t ut i onal  

pr ot ect i on.   By cont r ast ,  t he ot her  gr ounds ar e unf i t ness 

det er mi nat i ons.   They set  f or t h st andar ds f or  det er mi ni ng 

whet her  t he r i ght s of  a par ent  who has a pr ot ect ed l i ber t y 

i nt er est  may be i nvol unt ar i l y  t er mi nat ed because t he par ent  i s  

unf i t .   

I I  

¶107 Al t hough t he maj or i t y acknowl edges t hat  Wi s.  St at .  

§ 48. 415( 6)  set s f or t h t he st andar d f or  det er mi ni ng whet her  a 

                                                 
4 Compar e Qui l l oi n,  434 U. S.  at  256 ( " [ Qui l l oi n]  has never  

exer ci sed act ual  or  l egal  cust ody over  hi s chi l d,  and t hus has 
never  shoul der ed any si gni f i cant  r esponsi bi l i t y  wi t h r espect  t o 
t he dai l y super vi s i on,  educat i on,  pr ot ect i on,  or  car e of  t he 
chi l d. " )  wi t h Wi s.  St at .  § 48. 415( 6)  ( 1979)  ( " ' [ S] ubst ant i al  
par ent al  r el at i onshi p'  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  
pr ot ect i on and car e of  t he chi l d. " ) .   

5 Those gr ounds ar e abandonment ,  r el i nqui shment ,  cont i nui ng 
need of  pr ot ect i on or  ser vi ces,  cont i nui ng par ent al  di sabi l i t y ,  
chi l d abuse,  i ncest uous par ent hood,  homi ci de or  sol i c i t at i on t o 
commi t  homi ci de of  par ent ,  par ent hood as a r esul t  of  sexual  
assaul t ,  commi ssi on of  a ser i ous f el ony agai nst  one of  t he 
per son' s chi l dr en,  and pr i or  i nvol unt ar y t er mi nat i on of  par ent al  
r i ght s t o anot her  chi l d.  
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par ent  has a pr ot ect ed l i ber t y i nt er est  i n hi s r el at i onshi p wi t h 

hi s chi l d,  maj or i t y op. ,  ¶69,  i t s st at ut or y i nt er pr et at i on 

under mi nes such an i nt er est .   At  t i mes,  i t  appear s t o r ecogni ze 

t hat  t he st at ut or y l anguage asks whet her  t he par ent  " ha[ s]  not  

had"  a subst ant i al  par ent al  r el at i onshi p.   I d. ,  ¶¶24,  35.   

Never t hel ess,  i t  i nexpl i cabl y conver t s t he i nqui r y i nt o  

" whet her  t her e i s a subst ant i al  par ent al  r el at i onshi p. "   I d. ,  

¶26 ( emphasi s added) .   The maj or i t y concl udes t hat  " t he st at ut e 

gi ves l at i t ude t o t he f act - f i nder  t o consi der  t he ent i r et y of  

t he chi l d' s l i f e and det er mi ne i f  t he par ent ' s act i ons have been 

suf f i c i ent  t o f i nd"  t hat  he est abl i shed a subst ant i al  par ent al  

r el at i onshi p.   I d. ,  ¶24.         

¶108 The maj or i t y ' s i nt er pr et at i on i s cont r ar y t o t he pl ai n 

l anguage of  t he st at ut e,  i t s  cont ext ,  and i t s l egi s l at i ve 

hi st or y.   As i t  has been amended t hr ough t he year s,  t he st at ut e 

now pr ovi des t hat  f ai l ur e t o assume par ent al  r esponsi bi l i t y  

" shal l  be est abl i shed by pr ovi ng t hat  t he par ent  or  t he per son 

or  per sons who may be t he par ent  of  t he chi l d have not  had a 

subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d. "   48. 415( 6) ( a)  

( emphasi s added) .   Subsect i on ( 6) ( b)  def i nes " subst ant i al  

par ent al  r el at i onshi p"  as " t he accept ance and exer ci se of  

s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  

pr ot ect i on and car e of  t he chi l d. "   48. 415( 6) ( b) . 6   
                                                 

6 I n f ul l ,  Wi s.  St at .  § 48. 415( 6)  pr ovi des:  

( a)  Fai l ur e t o assume par ent al  r esponsi bi l i t y ,  whi ch 
shal l  be est abl i shed by pr ovi ng t hat  t he par ent  or  t he 
per son or  per sons who may be t he par ent  of  t he chi l d 
have not  had a subst ant i al  par ent al  r el at i onshi p wi t h 
t he chi l d.  
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¶109 When t he st at ut or y t ext  i s  cobbl ed t oget her ,  i t  

pr ovi des t hat  f ai l ur e t o assume par ent al  r esponsi bi l i t y  i s  

est abl i shed by pr oof  t hat  " t he par ent  .  .  .  ha[ s]  not  had [ t he 

accept ance and exer ci se of  s i gni f i cant  r esponsi bi l i t y  f or  t he 

dai l y super vi s i on,  educat i on,  pr ot ect i on and car e of  t he 

chi l d] . "   Ther e ar e no st at ut or y def enses t o f ai l ur e t o assume 

par ent al  r esponsi bi l i t y .   

¶110 The def i ni t i on of  " subst ant i al  par ent al  r el at i onshi p"  

i ncl udes " dai l y super vi s i on,  educat i on,  pr ot ect i on and car e. "   

I mpor t ant l y,  however ,  t he st at ut e does not  ask whet her  t he 

par ent  " does"  exer ci se s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y  

super vi s i on,  educat i on,  pr ot ect i on,  and car e of  t he chi l d.   

Li kewi se,  t he st at ut e does not  ask whet her  t her e " i s"  a 

subst ant i al  par ent al  r el at i onshi p or  whet her  t he par ent  " has"  a 

subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d.   Rat her ,  t he 

st at ut e asks whet her  t he par ent  " has had"  a subst ant i al  par ent al  

r el at i onshi p.   See Wi s.  St at .  § 48. 415( 6) ( b) .    

                                                                                                                                                             
( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
mot her  dur i ng her  pr egnancy.  
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¶111 By usi ng a ver b i n t he past  t ense,  t he l egi s l at ur e set  

out  t he r el evant  i nqui r y:  i n t he past ,  di d t he par ent  accept  and 

exer ci se s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  

educat i on,  pr ot ect i on,  and car e of  t he chi l d?  I f  t he answer  i s 

yes,  t hen t he par ent  has had a subst ant i al  par ent al  r el at i onshi p 

wi t h t he chi l d,  and par ent al  r i ght s may not  be i nvol unt ar i l y  

t er mi nat ed under  Wi s.  St at .  § 48. 415( 6) .   I n such a case,  due 

pr ocess r equi r es t hat  ot her  gr ounds f or  t er mi nat i on be pr oven 

bef or e par ent al  r i ght s can be i nvol unt ar i l y  t er mi nat ed.  

¶112 Thi s pl ai n l anguage i nt er pr et at i on f i nds suppor t  i n 

t he t i t l e of  t he st at ut or y subsect i on.   The t i t l e of  sub.  ( 6)  

i ndi cat es t hat  t he r el evant  i nqui r y i s whet her  t he par ent  f ai l ed 

t o assume a par ent al  r el at i onshi p.   I t  does not  i ndi cat e t hat  

t he st at ut or y r equi r ement s ar e met  when a par ent  f ai l s  t o 

mai nt ai n a r el at i onshi p t hat  was at  one poi nt  assumed.   

¶113 Li kewi se,  t hi s i nt er pr et at i on f i nds suppor t  i n cont ext  

wi t h t he sur r oundi ng st at ut es and i n t he l egi s l at i ve hi st or y.   

St at ut or y l anguage must  be i nt er pr et ed i n r el at i on t o t he 

l anguage of  sur r oundi ng or  c l osel y r el at ed st at ut es.   Sands v.  

Whi t nal l  Sch.  Di st . ,  2008 WI  89,  ¶15,  312 Wi s.  2d 1,  754 

N. W. 2d 439.   Among ot her  i nqui r i es,  cour t s l ook t o whet her  a 

const r uct i on woul d r ender  ot her  st at ut or y sect i ons super f l uous.   

" A basi c r ul e of  t hi s cour t  i n const r uct i ng st at ut es i s t o avoi d 

such const r uct i ons as woul d r esul t  i n any por t i on of  t he st at ut e 

bei ng super f l uous. "   St at e v.  Wachsmut h,  73 Wi s.  2d 318,  324,  

243 N. W. 2d 410 ( 1976) .    
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¶114 As di scussed above,  Wi s.  St at .  § 48. 415( 6)  i s par t  of  

a l ar ger  st at ut or y f r amewor k whi ch l i s t s ot her  gr ounds f or  

i nvol unt ar y t er mi nat i on of  par ent al  r i ght s.   One of  t hose 

gr ounds i s abandonment .      

¶115 Wi sconsi n St at .  § 48. 415( 1) ( a) 3 pr ovi des t hat  

abandonment  may be est abl i shed i f  t he pet i t i oner  pr oves t hat  

" [ t ] he chi l d has been l ef t  by t he par ent  wi t h any per son,  t he 

par ent  knows or  coul d di scover  t he wher eabout s of  t he chi l d and 

t he par ent  has f ai l ed t o v i s i t  or  communi cat e wi t h t he chi l d f or  

a per i od of  6 mont hs or  l onger . "   The j ur y i nst r uct i on pr ovi des 

si gni f i cant  di r ect i on t o j ur or s i n or der  t o gui de t hei r  

del i ber at i on.   For  exampl e,  i t  set s f or t h a def i ni t e t i me 

per i od——si x mont hs.   I t  al so pr ovi des t hat  i nci dent al  cont act  

bet ween t he par ent  and chi l d,  def i ned as i nsi gni f i cant  cont act  

or  cont act  t hat  occur r ed mer el y by chance,  does not  pr event  t he 

j ur y f r om f i ndi ng abandonment .   Wi s.  JI - Chi l dr en 314.    

¶116 The j ur y i nst r uct i on al so set s f or t h a par ent ' s 

def enses t o abandonment ,  whi ch pr ot ect  par ent al  r i ght s f r om 

ar bi t r ar y t er mi nat i on.   The j ur y  cannot  f i nd abandonment  i f  t he 

par ent  had good cause f or  havi ng f ai l ed t o v i s i t  or  communi cat e 

wi t h t he chi l d dur i ng t hat  per i od,  and t he par ent  ei t her  

communi cat ed wi t h t he per son who had physi cal  cust ody of  t he 

chi l d about  t he chi l d dur i ng t hat  per i od or  t he par ent  had good 

cause f or  f ai l i ng t o do so.   The j ur y i s i nst r uct ed t hat  i t  may 

consi der  t he l egi t i macy of  t he par ent ' s r easons f or  f ai l i ng t o 

v i s i t  or  communi cat e wi t h t he chi l d or  t he per son who had 

physi cal  cust ody of  t he chi l d.      
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¶117 An i nt er pr et at i on of  Wi s.  St at .  § 48. 415( 6)  t hat  

al l ows t he f act - f i nder  t o " consi der  t he ent i r et y  of  t he chi l d' s 

l i f e [ t o]  det er mi ne i f  t he par ent ' s act i ons have been suf f i c i ent  

t o f i nd"  t hat  he est abl i shed a subst ant i al  par ent al  

r el at i onshi p,  maj or i t y op. ,  ¶24,  woul d appear  t o r ender  

super f l uous t he gr ound f or  t er mi nat i on est abl i shed by sub.  

( 1) ( a) 3.   Under  t hat  i nt er pr et at i on,  f ai l ur e t o assume par ent al  

r esponsi bi l i t y  woul d amount  t o l i t t l e mor e t han a wat er ed- down 

ver si on of  abandonment  wi t h no def enses.    

¶118 I t  i s  di f f i cul t  t o i magi ne t hat  a pet i t i oner  woul d go 

t hr ough t he t r oubl e t o al l ege and pr ove abandonment  ( a gr ound 

f or  t er mi nat i on t hat  pr ovi des t he par ent  wi t h def enses)  when i t  

woul d be much easi er  t o pr ove f ai l ur e t o assume par ent al  

r esponsi bi l i t y  ( a gr ound f or  t er mi nat i on t o whi ch t her e i s no 

def ense) .   The l egi s l at ur e coul d not  have i nt ended t hat  f ai l ur e 

t o assume par ent al  r esponsi bi l i t y  swal l ows t he speci f i c  el ement s 

and def enses set  f or t h i n t he abandonment  st at ut e. 7   

                                                 
7 For  t he same r eason,  an i nt er pr et at i on t hat  al l ows t he 

f act - f i nder  t o consi der  whet her  t he par ent  " exposed t he chi l d t o 
a hazar dous l i v i ng envi r onment , "  see maj or i t y op. ,  ¶37,  woul d  
appear  t o r ender  anot her  subsect i on of  t he st at ut e super f l uous.    
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¶119 I  t ur n next  t o t he l egi s l at i ve hi st or y.   Up unt i l  

2005,  Wi s.  St at .  § 48. 415( 6)  per mi t t ed t he t er mi nat i on of  

par ent al  r i ght s i f  t he par ent s  " have never  had a subst ant i al  

par ent al  r el at i onshi p wi t h t he chi l d[ . ] " .   Thi s l anguage was 

r eexami ned by t he Speci al  Commi t t ee on Adopt i on & Ter mi nat i on of  

Par ent al  Ri ght s Laws.           

¶120 The maj or i t y ' s r evi ew of  t he l egi s l at i ve hi st or y i s 

i ncompl et e.   Over  t he cour se of  many mont hs,  f r om August  2004 t o 

December  2004,  t he speci al  commi t t ee consi der ed a number  of  

di f f er ent  i t er at i ons i n r evi s i ng t he st andar d f or  f ai l ur e t o 

assume par ent al  r esponsi bi l i t y .   The maj or i t y r el i es heavi l y 

upon a l et t er  wr i t t en by a member  of  t he speci al  commi t t ee. 8  
                                                                                                                                                             

Cont i nui ng need of  pr ot ect i on or  ser vi ces i s anot her  gr ound 
f or  i nvol unt ar y t er mi nat i on of  par ent al  r i ght s.   Wi s.  St at .  
§ 48. 415( 2) .   A chi l d may be adj udged i n need of  pr ot ect i on or  
ser vi ces when t he chi l d has been t he vi ct i m of  abuse or  when t he 
par ent  negl ect s,  r ef uses,  or  i s unabl e f or  r easons ot her  t han 
pover t y t o pr ovi de necessar y car e,  f ood,  c l ot hi ng,  medi cal  or  
dent al  car e or  shel t er  so as t o ser i ousl y endanger  t he physi cal  
heal t h of  t he chi l d.    Wi s.  St at .  § 48. 13.   The cour t  ent er s a 
di sposi t i onal  or der  di r ect i ng t hat  speci f i c  ser v i ces be pr ovi ded 
t o t he chi l d and f ami l y.   Wi s.  St at .  § 48. 355( 2) ( b) 1.   A par ent  
has a def ense t o gr ounds f or  t er mi nat i on f or  cont i nui ng need of  
pr ot ect i on or  ser vi ces i f  t he count y f ai l ed t o make a r easonabl e 
ef f or t  t o pr ovi de t he ser vi ces t o t he chi l d and f ami l y.   Wi s.  
St at .  § 48. 415( 2) ( a) 2. b.   

I f  a f act - f i nder  i s per mi t t ed t o concl ude t hat  a par ent  
f ai l ed t o est abl i sh a par ent al  r el at i onshi p because t he par ent  
exposed t he chi l d t o a hazar dous l i v i ng envi r onment ,  t hen 
count i es woul d not  be r equi r ed t o hel p par ent s devel op t he 
ski l l s  necessar y t o r et ai n cust ody of  t hei r  chi l dr en.   Rat her ,  
t hey coul d avoi d t he t r oubl e and expense by s i mpl y al l egi ng 
f ai l ur e t o assume a par ent al  r el at i onshi p.  

8 See At t achment  t o t he Memo f r om Judge Chr i st opher  Fol ey t o 
Member s of  Legi s l at i ve Commi t t ee on TPR and Adopt i on,  Sept ember  
22,  2004 ( on f i l e wi t h t he Wi sconsi n St at e Legi s l at ur e 
Legi s l at i ve Counci l ) .  
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Maj or i t y op. ,  ¶29.   Thi s l et t er  was submi t t ed i n Sept ember ,  

ear l y i n t he dr af t i ng pr ocess.   A r evi ew of  t he compl et e 

l egi s l at i ve hi st or y r eveal s t hat  t he speci al  commi t t ee 

consi der ed——and r ej ect ed——a st andar d t hat  was based on i t s 

r ecommendat i on.    

¶121 At  t he meet i ng hel d on Oct ober  13,  2004,  t he speci al  

commi t t ee consi der ed dr af t  l egi s l at i on t hat  cont ai ned t he 

f ol l owi ng pr oposed change empl oyi ng t he pr esent  t ense:  " Fai l ur e 

t o assume par ent al  r esponsi bi l i t y ,  whi ch shal l  be est abl i shed by 

pr ovi ng t hat  t he par ent  or  t he per son or  per sons who may be t he 

par ent  of  t he chi l d have never  had do not  have a subst ant i al  

par ent al  r el at i onshi p wi t h t he chi l d. " 9  Ul t i mat el y,  t he speci al  

commi t t ee decl i ned t o adopt  i t .  

¶122 At  t he December  14 meet i ng,  a st af f  at t or ney 

i nt r oduced a r evi sed dr af t  and " expl ai ned t hat  t he dr af t  bi l l  

r equi r es pr oof  t hat  t he par ent  has not  had a subst ant i al  

par ent al  r el at i onshi p wi t h t he chi l d i nst ead of  pr oof  t hat  t he 

par ent  does not  have a subst ant i al  par ent al  r el at i onshi p wi t h 

t he chi l d,  as was r equi r ed i n t he f i r st  ver si on of  t he bi l l  

dr af t . " 10  Thi s dr af t  was appr oved unani mousl y.      

¶123 Fr om t hi s l egi s l at i ve hi st or y,  i t  i s  appar ent  t hat  t he 

speci al  commi t t ee consi der ed and ul t i mat el y r ej ect ed an 

                                                 
9 See Wi sconsi n Legi s l at i ve Counci l  dr af t  WLC: 0015/ 1 

( Sept ember  30,  2004)  ( on f i l e wi t h t he Wi sconsi n St at e 
Legi s l at ur e Legi s l at i ve Counci l )  ( emphasi s i n or i gi nal ) .  

10 Mi nut es f r om t he December  14,  2004 meet i ng of  t he Speci al  
Commi t t ee on Adopt i on and Ter mi nat i on of  Par ent al  Ri ght s Law,  at  
3 ( di scussi ng Wi sconsi n Legi s l at i ve Counci l  dr af t  WLC: 0015/ 2 
( Oct ober  18,  2004) )  ( emphasi s i n or i gi nal ) .    
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amendment  t hat  woul d change t he past - t ense ver b " have never  had"  

t o t he pr esent  t ense ver b " do not  have. "   Rat her ,  t he commi t t ee 

i nt ent i onal l y sel ect ed t he past - t ense ver b,  " have not  had, "  t hat  

appear s i n t he st at ut e t oday.   

¶124 Based on t he const i t ut i onal  concer ns under l y i ng t he 

st at ut e,  t he pl ai n l anguage of  t he st at ut e,  i t s  cont ext ,  and i t s 

l egi s l at i ve hi st or y,  I  concl ude t hat  a f at her ' s par ent al  r i ght s 

may not  be i nvol unt ar i l y  t er mi nat ed under  Wi s.  St at .  § 48. 415( 6)  

when t hat  f at her  assumed par ent al  r esponsi bi l i t y  by pr ovi di ng 

suppor t  t hr oughout  t he pr egnancy and dai l y car e and super vi s i on 

when t he chi l d was an i nf ant .   Once a par ent  has assumed a 

subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d,  f ai l ur e t o 

mai nt ai n t hat  par ent al  r el at i onshi p i s not  gr ounds f or  

t er mi nat i on under  sub.  ( 6) .   Rat her ,  due pr ocess r equi r es t hat  

ot her  gr ounds f or  t er mi nat i on,  such as abandonment ,  be pr oven 

bef or e par ent al  r i ght s can be i nvol unt ar i l y  t er mi nat ed.    

¶125 I n t hi s case,  i t  i s  undi sput ed t hat  Jacob had assumed 

a subst ant i al  par ent al  r el at i onshi p wi t h hi s  daught er  t hr oughout  

Tammy' s pr egnancy and f or  t he f i r st  sever al  mont hs of  

Gwenever e' s l i f e.   Accor di ng t o Tammy' s t est i mony,  she and Jacob 

l i ved t oget her  f or  a year  or  a year - and- a- hal f  bef or e Gwenever e 

was bor n,  and bot h par ent s wer e exci t ed about  t he comi ng bi r t h 

of  t hei r  chi l d.   Tammy t est i f i ed t hat  Jacob dr ove her  t o doct or s  

appoi nt ment s t hr oughout  t he pr egnancy and t hat  he was pr esent  

when Gwenever e was bor n.   She t ol d t he j ur y:  " I  cr i ed,  and 

[ Jacob]  shed t ear s. "      



No.   2009AP2973. awb 

 

15 
 

¶126 Jacob and Tammy cont i nued t o l i ve t oget her  f or  t he 

f i r st  f our  mont hs of  Gwenever e' s l i f e.   Tammy t est i f i ed t hat  

Jacob " was a st ay at  home dad at  t hat  t i me. "   She t est i f i ed t hat  

dur i ng t he mont hs t hey l i ved t oget her  as a f ami l y,  Jacob " never  

i gnor ed"  Gwenever e,  t hat  he " t ook car e of  her , "  t hat  he bat hed 

her ,  and t hat  " he changed her  and f ed her  when I  was,  you know,  

i n bed t aki ng a nap,  r est i ng,  or  at  wor k. "        

¶127 Under  t he f act s pr esent ed her e,  I  concl ude t hat  Jacob 

has had a subst ant i al  par ent al  r el at i onshi p wi t h hi s chi l d.    

Accor di ngl y,  t he c i r cui t  cour t  shoul d have ent er ed a di r ect ed 

ver di ct  i n hi s f avor .    

I I I  

¶128 The cour t  of  appeal s r ecommended t hat  we accept  

cer t i f i cat i on of  t hi s case t o " r esol ve t he ambi gui t i es and 

uncer t ai nt i es r egar di ng t he use of  Wi s.  St at .  § 48. 415( 6) [ . ] "   

Tammy W. G.  v.  Jacob T. ,  No.  2009AP2973,  cer t i f i cat i on memo at  1 

( Wi s.  Ct .  App.  Apr .  22,  2010) .   Rat her  t han r esol v i ng any 

ambi gui t i es and uncer t ai nt i es,  I  am concer ned t hat  t he maj or i t y 

has compounded t hem.   I t  appear s t o concei ve of  t he exi st ence of  

a pr ot ect ed l i ber t y i nt er est  t hat  i s  i n const ant  f l ux,  dependi ng 

upon t he t ot al i t y of  t he c i r cumst ances at  any gi ven moment .   

Thi s anal ysi s pr ovi des uncl ear  gui dance t o f act - f i nder s and 

under mi nes const i t ut i onal  pr ot ect i ons.  

¶129 Accor di ng t o t he maj or i t y,  t he f act - f i nder  shoul d 

consi der  " al l  t he f act s up unt i l  t he t i me of  t he f act - f i ndi ng 

hear i ng t o deci de i f  t he par ent  has engaged i n t he r equi s i t e 

behavi or . "   Maj or i t y op. ,  ¶26 ( emphasi s omi t t ed) .   I t  shoul d 
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consi der  t he r easons why a par ent  has not  suppor t ed t he chi l d.   

I d. ,  ¶32.   Never t hel ess,  i t  shoul d be mi ndf ul  t hat  a par ent ' s 

l ack of  oppor t uni t y t o est abl i sh a subst ant i al  r el at i onshi p i s  

not  a def ense t o t hi s gr ound f or  i nvol unt ar y t er mi nat i on.   I d. ,  

¶38.    Fi nal l y,  whi l e t he f act - f i nder  may not  consi der  t he 

" amor phous"  concept  of  t he " qual i t y of  par ent i ng, "  i d. ,  ¶36,  i t  

shoul d consi der  whet her  t he par ent  " exposed t he chi l d t o a 

hazar dous l i v i ng envi r onment . "   I d. ,  ¶37.   The f act - f i nder  i s 

l ef t  t o det er mi ne whet her  c i r cumst ances such as smoki ng 

ci gar et t es or  havi ng guns i n t he house ar e suf f i c i ent l y 

hazar dous t o f act or  i nt o i t s det er mi nat i on of  whet her  t he par ent  

f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  t he chi l d.       

¶130 Based on t hese i nst r uct i ons,  what  i s a consci ent i ous 

f act - f i nder  t o do?  Under  t he maj or i t y ' s gui dance,  i t  appear s 

t hat  t he f act - f i nder  coul d easi l y base i t s det er mi nat i on on a 

r ecent  per i od of  absence or  poor  qual i t y par ent i ng——r at her  t han 

on whet her  t he par ent  " has had"  a subst ant i al  par ent al  

r el at i onshi p,  as t he st at ut e di r ect s.      

¶131 I t  may be t hat ,  based upon t he t ot al i t y of  t he 

c i r cumst ances up unt i l  t he chi l d' s f i r st  bi r t hday,  t he par ent  

has est abl i shed a l i ber t y i nt er est  i n t he r el at i onshi p wi t h hi s 

chi l d.   However ,  i f  t hat  same par ent  f ai l s  t o exer ci se 

s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  

pr ot ect i on,  and car e bet ween ages one and t wo,  can t he par ent  be 

sai d t o have l ost  t hat  l i ber t y i nt er est ?  And t hen,  i f  t he 

par ent  assumes mor e r esponsi bi l i t y  af t er  t he chi l d' s second 

bi r t hday,  i s t he par ent ' s l i ber t y i nt er est  r evi ved?   
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¶132 The exi st ence of  a l i ber t y i nt er est  pr ot ect ed by t he 

st at e and f eder al  const i t ut i ons cannot  be so ephemer al .   The 

Qui l l oi n Cour t  cont r ast ed par ent s who no l onger  have any dai l y 

i nvol vement  i n t he chi l d' s dai l y l i f e f r om t hose par ent s who 

have never  had dai l y i nvol vement .   I t  concl uded t hat  a par ent  

who has bor ne t hat  r esponsi bi l i t y  at  one poi nt  i n t he chi l d' s 

l i f e has est abl i shed a subst ant i al  par ent al  r el at i onshi p wi t h 

hi s chi l d,  and t hat  r el at i onshi p i s ent i t l ed t o const i t ut i onal  

pr ot ect i on under  t he due pr ocess cl ause.       

¶133 " [ W] her e t he const i t ut i onal i t y of  a st at ut e i s at  

i ssue,  cour t s [ shoul d]  at t empt  t o avoi d an i nt er pr et at i on t hat  

cr eat es const i t ut i onal  i nf i r mi t i es. "   Kenosha Count y DHS v.  

Jodi e W. ,  2006 WI  93,  ¶20,  293 Wi s.  2d 530,  716 N. W. 2d 845.   The 

maj or i t y t akes t he opposi t e t ack.   By cont or t i ng t he st at ut or y 

l anguage,  t he maj or i t y under mi nes t he di st i nct i on made i n 

Qui l l oi n and subj ect s t he st at ut e t o const i t ut i onal  

i nf i r mi t i es. 11  Accor di ngl y,  I  r espect f ul l y di ssent .    
                                                 

11 I n addi t i on,  by asser t i ng t hat  " i n an as- appl i ed 
chal l enge,  nei t her  par t y f aces a pr esumpt i on t hat  t he st at ut e 
was const i t ut i onal l y appl i ed, "  see maj or i t y op. ,  ¶48,  t he 
maj or i t y needl essl y engender s conf usi on about  t he pr oper  
st andar ds f or  const i t ut i onal  chal l enges.    

The maj or i t y ' s pr onouncement  i s cont r ar y t o sever al  r ecent  
opi ni ons of  t hi s  cour t .   See,  e. g. ,  St at e v.  Wood,  2010 WI  17,  
¶15,  323 Wi s.  2d 321,  780 N. W. 2d 63 ( " [ W] e r evi ew a st at ut e 
under  t he pr esumpt i on t hat  i t  i s  const i t ut i onal .   Accor di ngl y,  
t he par t y r ai s i ng t he const i t ut i onal  c l ai m .  .  .  must  pr ove t hat  
t he chal l enged st at ut e i s unconst i t ut i onal  beyond a r easonabl e 
doubt .   That  pr esumpt i on and bur den appl y t o f ac i al  as wel l  as 
t o as- appl i ed const i t ut i onal  chal l enges. " ) ;  St at e v.  Smi t h,  2010 
WI  16,  ¶¶8- 9,  323 Wi s.  2d 377,  780 N. W. 2d 90 ( " A st at ut e enj oys 
a pr esumpt i on of  const i t ut i onal i t y.  .  .  .  [ I n t hi s as- appl i ed 
chal l enge]  Smi t h must  pr ove t hat  as appl i ed t o hi m,  § 301. 45 i s 
unconst i t ut i onal  beyond a r easonabl e doubt . " ) .  
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¶134 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   

 

 

                                                                                                                                                             
The maj or i t y ' s asser t i on f i nds suppor t  i n Soci et y I nsur ance 

v.  LI RC,  2010 WI  68,  326 Wi s.  2d 444,  786 N. W. 2d 385.   That  case 
cont ai ned t he f ol l owi ng expl anat i on:  " I n an as- appl i ed 
chal l enge,  our  t ask i s t o det er mi ne whet her  t he st at ut e has been 
enf or ced i n an unconst i t ut i onal  manner .  .  .  .  Because t he 
l egi s l at ur e pl ays no par t  i n enf or ci ng our  st at ut es,  ' def er ence 
t o l egi s l at i ve act s '  i s  not  achi eved by pr esumi ng t hat  t he 
st at ut e has been const i t ut i onal l y appl i ed. "   Soci et y I ns. ,  386 
Wi s.  2d 444,  ¶27.    

The expl anat i on f r om Soci et y I nsur ance r eveal s a 
f undament al  mi sunder st andi ng of  t he cour t ' s  i nqui r y i n an as-
appl i ed chal l enge.   Twel ve days af t er  Soci et y I nsur ance was 
mandat ed,  a unani mous opi ni on of  t hi s cour t  r ej ect ed any 
di st i nct i on bet ween t he pr esumpt i on of  const i t ut i onal i t y i n 
f aci al  and as- appl i ed chal l enges.   See St at e v.  McGui r e,  2010 WI  
91,  ¶25,  328 Wi s.  2d 289,  786 N. W. 2d 227 ( " St at ut es ar e pr esumed 
t o be const i t ut i onal ,  and a par t y chal l engi ng a st at ut e' s 
const i t ut i onal i t y must  demonst r at e t hat  i t  i s  unconst i t ut i onal  
beyond a r easonabl e doubt .   Thi s pr esumpt i on and bur den appl y t o 
as- appl i ed const i t ut i onal  chal l enges t o st at ut es as wel l  as t o 
f aci al  chal l enges. " ) .  
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