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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Mar yann Sumi ,  Judge.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case i s bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2007–08) . 1  The cer t i f i ed quest i on i s 

whet her  a st i pul at i on and or der  est abl i shi ng a 33- mont h 

unmodi f i abl e f l oor  f or  chi l d suppor t  payment s i s enf or ceabl e.  

¶2 The ci r cui t  cour t  f or  Dane Count y concl uded t hat  t he 

or der  was enf or ceabl e when Mi chael  May ( Mi chael ) ,  t he payor  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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spouse,  sought  t o r educe hi s chi l d suppor t  payment s t o hi s 

f or mer  wi f e,  Suzanne May ( Suzanne) ,  a l i t t l e mor e t han one year  

af t er  ent r y of  t he or der .   On Mi chael ' s appeal  f r om t he ci r cui t  

cour t ' s  or der ,  t he cour t  of  appeal s cer t i f i ed t he appeal  t o us 

because exi st i ng case l aw coul d be r ead as conf l i c t i ng and 

because t he cour t  of  appeal s concl uded t hat  t her e exi st ed a need 

f or  c l ar i f i cat i on of  t he pr oper  l egal  st andar d upon whi ch t o 

eval uat e unmodi f i abl e f l oor s f or  chi l d suppor t  payment s.  

¶3 We concl ude t hat  t he Mays'  s t i pul at i on and or der  f or  

chi l d suppor t  i s  enf or ceabl e.   The par t i es f r eel y and knowi ngl y 

ent er ed i nt o t he st i pul at i on at  i ssue,  and t he t er ms of  t he 

st i pul at i on wer e f ai r  and equi t abl e t o t he par t i es.   

Fur t her mor e,  t he agr eement  i s not  cont r ar y t o publ i c pol i cy 

because t he ci r cui t  cour t  r et ai ns i t s equi t abl e power  t o 

consi der  c i r cumst ances i n exi st ence when t he st i pul at i on was 

chal l enged t hat  wer e unf or eseen by t he par t i es when t hey ent er ed 

i nt o t he agr eement  i f  t hose ci r cumst ances adver sel y af f ect  t he 

best  i nt er est s of  t he chi l dr en.   Mi chael  has not  demonst r at ed 

t he exi st ence of  such ci r cumst ances.   Accor di ngl y,  we af f i r m t he 

deci s i on of  t he c i r cui t  cour t .  

I .   BACKGROUND 

¶4 Mi chael  and Suzanne May wer e mar r i ed on November  9,  

1996.   Dur i ng t he coupl e' s al most  ni ne year s of  mar r i age,  t hey 

had t wo chi l dr en,  N. N. M.  i n 1998 and J. J. M.  i n 2002.   I n mi d-

2005,  Suzanne pet i t i oned f or  di vor ce i n t he c i r cui t  cour t  f or  

Wi l l  Count y,  I l l i noi s,  and on Oct ober  25,  2005,  t hat  cour t  

i ssued a j udgment  di ssol v i ng t he Mays'  mar r i age.   The di vor ce 
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j udgment  i ncor por at ed t he par t i es '  Mar i t al  Set t l ement  Agr eement  

and Joi nt  Par ent i ng Agr eement ,  i n whi ch t he coupl e st i pul at ed t o 

shar ed cust ody of  t he chi l dr en,  as wel l  as chi l d suppor t  

payment s f r om Mi chael  t o Suzanne.    

¶5 At  t he t i me of  t he st i pul at i on,  Mi chael  was 

unempl oyed,  havi ng r ecent l y l ost  hi s j ob as a packagi ng engi neer  

at  Mol ex,  I nc.   Because Mi chael  was unempl oyed at  t hat  t i me,  t he 

par t i es agr eed t hat  hi s chi l d suppor t  payment s woul d be $444. 44 

per  mont h,  i n addi t i on t o cer t ai n past  due payment s t o be made 

soon af t er  ent r y of  t he j udgment  of  di vor ce,  as wel l  as cost s 

f or  daycar e and ext r acur r i cul ar  act i v i t i es f or  t he chi l dr en.   As 

par t  of  t he st i pul at i on,  Mi chael  was r equi r ed t o i nf or m Suzanne 

of  any changes i n hi s empl oyment ,  at  whi ch poi nt  hi s suppor t  

obl i gat i ons woul d be r ecal cul at ed.   The st i pul at i on al so 

pr ovi ded t hat  Mi chael  was r esponsi bl e f or  50 per cent  of  t he 

chi l dr en' s medi cal ,  dent al ,  and vi s i on i nsur ance pr emi ums unt i l  

he became r eempl oyed,  af t er  whi ch he woul d be r esponsi bl e f or  

100 per cent  of  such pr emi ums.    

¶6 On Sept ember  25,  2006,  Mi chael  r egi st er ed t he I l l i noi s 

cour t ' s  j udgment  i n t he Dane Count y c i r cui t  cour t  and moved t he 

Wi sconsi n cour t  t o modi f y t he j udgment  of  di vor ce.   Mi chael  

sought  modi f i cat i ons t o hi s obl i gat i ons f or  chi l d suppor t ,  

i nsur ance pr emi ums,  and daycar e cost s,  as wel l  as a pl acement  

change f or  t he chi l dr en.   Addi t i onal l y,  Mi chael  sought  t o 

pr event  Suzanne f r om uni l at er al l y al t er i ng t he pl acement  

schedul e when conf l i c t s ar ose wi t h t he chi l dr en' s 
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ext r acur r i cul ar  act i v i t i es,  an i ssue t hat  woul d cont i nue t o 

r ai se hackl es i n t he ensui ng year s.    

¶7 The f ami l y cour t  commi ssi oner ,  t he Honor abl e Mar j or i e 

Schuet t ,  di smi ssed Mi chael ' s mot i on on Januar y 9,  2007,  on t he 

gr ound t hat  t her e had been no subst ant i al  change i n 

c i r cumst ances si nce t he ent r y  of  t he ear l i er  chi l d suppor t  

or der .   Mi chael  sought  a de novo hear i ng bef or e t he c i r cui t  

cour t ,  and Suzanne r esponded by seeki ng at t or ney f ees f or  

Mi chael ' s al l eged over t r i al . 2  At  t he hear i ng,  t he c i r cui t  cour t  

al l owed t he par t i es t en days t o modi f y or  wi t hdr aw t hei r  

mot i ons,  af t er  whi ch a guar di an ad l i t em woul d be appoi nt ed.   

Mi chael  wi t hdr ew hi s mot i on f or  modi f i cat i on and,  at  t he same 

t i me,  t he cour t  gr ant ed Mi chael ' s at t or ney' s r equest  f or  l eave 

t o wi t hdr aw f r om r epr esent at i on.    

¶8 I n Jul y 2007,  Commi ssi oner  Schuet t  ent er ed anot her  

or der  based on a new st i pul at i on t hat  est abl i shed Mi chael ' s 

mont hl y chi l d suppor t  obl i gat i on of  $1, 203.   Even bef or e t he 

act ual  ent r y of  t hat  second compr ehensi ve or der ,  Mi chael  sought  

a de novo r evi ew,  and soon t her eaf t er ,  he agai n moved t o r evi se 

physi cal  pl acement  and t o modi f y hi s suppor t  payment s.   

Addi t i onal l y,  i n Sept ember  2007,  Commi ssi oner  Schuet t  i ssued an 

                                                 
2 Over t r i al  i s  a f ami l y l aw doct r i ne t hat  cour t s empl oy when 

one par t y ' s appr oach t o l i t i gat i on i s unr easonabl e and causes 
t he ot her  par t y t o i ncur  unnecessar y expense.   Fr i sch v.  
Henr i chs,  2007 WI  102,  ¶2 n. 1,  304 Wi s.  2d 1,  736 N. W. 2d 85.   
When a f i ndi ng of  over t r i al  i s  made,  a cour t  may or der  t hat  t he 
of f endi ng par t y pay a l ar ger  par t  of  t he at t or ney f ees of  t he 
ot her  par t y.   I d.  at  ¶2.  
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or der  t o show cause r egar di ng r emedi al  cont empt  f or  Mi chael ' s 

f ai l ur e t o make medi cal  and daycar e payment s,  as wel l  as ot her  

var i ous payment s owed t o Suzanne under  t he Jul y 2007 or der .    

¶9 I n Oct ober  2007,  Mi chael  agai n moved t o modi f y hi s 

suppor t  payment s.   As t he par t i es pr epar ed f or  a hear i ng on t he 

mot i on i n December  2007,  he wi t hdr ew t hat  mot i on and t he par t i es 

ent er ed i nt o anot her  compr ehensi ve st i pul at i on,  whi ch ost ensi bl y 

r esol ved al l  out st andi ng i ssues bet ween t hem.   On Januar y 7,  

2008,  t he cour t  ent er ed an or der  based on t hat  s t i pul at i on.   The 

st i pul at i on and or der  i ncl uded a r eaf f i r mat i on of  Mi chael ' s 

obl i gat i on t o pay $1, 203 per  mont h f or  chi l d suppor t ,  whi ch t he 

par t i es agr eed " shal l  be t he mi ni mum amount  due f or  a per i od of  

no l ess t han t hi r t y- t hr ee ( 33)  mont hs f r om December  11,  2007,  

and Mi chael  may not  f i l e f or  a r educt i on i n t hat  amount  f or  t he 

f ul l  33 mont h per i od. "    

¶10 As an appar ent  qui d pr o quo f or  Mi chael  agr eei ng t o 

t he unmodi f i abl e f l oor  on chi l d suppor t  payment s and t o make 

payment s accor di ngl y,  Suzanne agr eed t o assume 100 per cent  of  

chi l d car e cost s as of  December  2007.   Addi t i onal l y,  t he par t i es 

agr eed t hat  Mi chael  coul d t empor ar i l y  make decr eased payment s on 

hi s chi l d suppor t  ar r ear ages because,  as of  t he dat e of  t he 

st i pul at i on and or der ,  he was wor ki ng par t - t i me and ear ni ng 

appr oxi mat el y $11 per  hour .   The speci f i cs of  t he agr eement  wer e 

r ead i nt o t he r ecor d at  t he hear i ng bef or e t he c i r cui t  cour t ,  

and bot h t he par t i es and t hei r  at t or neys acknowl edged t hat  t he 

t er ms st at ed const i t ut ed t he agr eement  of  t he par t i es.    
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¶11 Soon af t er  ent r y of  t he or der ,  Mi chael ' s ( new)  

at t or ney moved t he ci r cui t  cour t  t o gr ant  l eave t o wi t hdr aw as 

Mi chael ' s counsel ,  whi ch t he cour t  gr ant ed.   The r ecor d t hen 

shows mor e t han a year - and- a- hal f  hi at us f r om l i t i gat i on bet ween 

t he par t i es,  unt i l  June 2009.   At  t hat  t i me,  Mi chael  sought  an 

or der  f or  cont empt  agai nst  Suzanne,  on gr ounds t hat  Suzanne had 

f ai l ed t o compl y wi t h t he pr evi ous cour t  or der s r egar di ng shar ed 

pl acement ,  deci s i on- maki ng aut hor i t y,  and pr evi ousl y adj udi cat ed 

chi l dcar e cost s.   At  t he same t i me,  Mi chael  al so sought  a 

r educt i on i n hi s chi l d suppor t  payment s. 3 

¶12 Thi s r ecommencement  of  l i t i gat i on bet ween t he par t i es 

i n June 2009 mar ks t he begi nni ng of  t he event s di r ect l y gi v i ng 

r i se t o t hi s appeal .   I n r esponse t o Mi chael ' s mot i ons,  Suzanne 

count er ed wi t h a f l ur r y of  mot i ons of  her  own,  i ncl udi ng mot i ons 

f or  cont empt ,  t o modi f y t he j udgment  r egar di ng ext r acur r i cul ar  

act i v i t i es,  and t o di smi ss Mi chael ' s mot i on t o r educe chi l d 

suppor t  payment s.   On t he eve of  t he hear i ng on t he var i ous 

mot i ons,  t he par t i es negot i at ed and ul t i mat el y r eschedul ed t he 

hear i ng bef or e Commi ssi oner  Schuet t  f or  Sept ember  1,  2009.   At  

t he Sept ember  1 hear i ng,  Commi ssi oner  Schuet t  deni ed Mi chael ' s 

mot i ons;  Mi chael  sought  de novo r evi ew i n t he c i r cui t  cour t .   

                                                 
3 The r ecor d shows t hat  at  t he t i me of  hi s June 2009 

mot i ons,  Mi chael  had r ecent l y l ost  t he j ob he had hel d s i nce 
appr oxi mat el y May 2008,  as a r esul t  of  hi s posi t i on havi ng been 
" el i mi nat ed. "   The r ecor d al so shows t hat  dur i ng t hat  per i od of  
empl oyment ,  Mi chael  f ai l ed t o i nf or m Suzanne of  hi s i ncr ease i n 
sal ar y,  as r equi r ed by ear l i er  st i pul at i ons and or der s.    
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¶13 On Sept ember  23,  2009,  t he c i r cui t  cour t  deni ed 

Mi chael ' s mot i on t o hol d Suzanne i n cont empt  of  cour t ,  deni ed 

Mi chael ' s mot i on t o modi f y hi s suppor t  obl i gat i ons and hel d 

Mi chael  i n cont empt  f or  hi s f ai l ur e t o compl y wi t h t he cour t ' s  

pr evi ous or der s r egar di ng payment  of  chi l d suppor t ,  heal t hcar e 

cost s and past  due chi l dcar e cost s.   The cour t  al so concl uded 

t hat  Mi chael  was equi t abl y est opped f r om seeki ng a r educt i on i n 

hi s suppor t  payment s because al l owi ng such modi f i cat i on woul d 

" unr avel "  t he par t i es '  st i pul at i on of  December  2007.   Mi chael  

appeal ed and t he cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s 

cour t ,  whi ch cer t i f i cat i on we accept ed.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶14 The quest i ons on r evi ew ar e:   ( 1)  whet her  t he December  

2007 st i pul at i on and or der  est abl i shi ng unmodi f i abl e mi ni mum 

chi l d suppor t  payment s f or  33 mont hs v i ol at e publ i c pol i cy,  and 

( 2)  whet her  t he c i r cui t  cour t  er r ed when i t  est opped Mi chael  

f r om seeki ng modi f i cat i on of  hi s  chi l d suppor t  payment s,  based 

on t he par t i es '  agr eement  t hat  was i ncor por at ed i nt o a cour t  

or der .   I f  a t r i al  cour t ' s  deci s i on t o appl y est oppel  woul d 

v i ol at e publ i c pol i cy,  a r evi ewi ng cour t  must  r ever se t hat  

deci s i on as an er r oneous exer ci se of  di scr et i on.   See Ki ng v.  

Ki ng,  224 Wi s.  2d 235,  248,  590 N. W. 2d 480 ( 1999) .   The 

det er mi nat i on of  whet her  equi t abl e est oppel  may be appl i ed t o an 

uncont est ed set  of  f act s i s a quest i on of  l aw t hat  we r evi ew 
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i ndependent l y of  t he pr evi ous cour t  deci s i on. 4  Randy A. J.  v.  

Nor ma I . J. ,  2004 WI  41,  ¶12,  270 Wi s.  2d 384,  677 N. W. 2d 630.   

Wher e t he ci r cui t  cour t  has exami ned t he r el evant  f act s and 

concl uded t hat  t he el ement s of  est oppel  ar e sat i sf i ed,  t he 

deci s i on t o gr ant  equi t abl e r el i ef  i s  wi t hi n t he cour t ' s  

di scr et i on.   See Af f or dabl e Er ect i ng,  I nc.  v.  Neosho Tr ompl er ,  

I nc. ,  2006 WI  67,  ¶21,  291 Wi s.  2d 259,  715 N. W. 2d 620.    

B.   Chi l d Suppor t  St i pul at i ons Gener al l y 

¶15 The cour t  of  appeal s not ed i n i t s cer t i f i cat i on t hat  

t he case l aw appl i cabl e t o unmodi f i abl e chi l d suppor t  

st i pul at i ons coul d be r ead as conf l i c t i ng.   Accor di ngl y,  t he 

cour t  of  appeal s r equest ed cl ar i f i cat i on t o ensur e pr oper  

appl i cat i on of  publ i c pol i cy when exami ni ng t he enf or ceabi l i t y  

of  chi l d suppor t  st i pul at i ons.   See May v.  May,  No.  2010AP177,  

2011 WL 51579,  at  * 1 ( Wi s.  Ct .  App.  Jan.  6,  2011) .   To cl ar i f y 

t he appl i cabl e publ i c pol i cy concer ns,  we exami ne t he r el evant  

cases f r om bot h t hi s cour t  and t he cour t  of  appeal s.  

¶16 We begi n wi t h an exami nat i on of  t he case t hat  Mi chael  

f ound so t r oubl i ng t hat  he r equest ed i t  be over r ul ed,  Honor e v.  

Honor e,  149 Wi s.  2d 512,  439 N. W. 2d 827 ( Ct .  App.  1989) .   I n 

Honor e,  t he cour t  of  appeal s hel d t hat  a st i pul at i on t hat  one 

par ent  woul d cont i nue t o pay a cer t ai n mi ni mum amount  i n chi l d 

suppor t ,  not wi t hst andi ng any changes i n i ncome or  ot her  

                                                 
4 Al t hough t he par t i es di sput e var i ous f act s r el at i ng t o 

each ot her ' s suppor t  or  car e f or  t he chi l dr en,  t he exi st ence of  
t he December  2007 st i pul at i on and t he f act s t hat  l ed t o t hat  
st i pul at i on ar e not  i n di sput e.  
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f i nances,  was not  cont r ar y t o publ i c pol i cy.   I d.  at  516–18.   

The cour t  of  appeal s r el i ed on t he par t i es '  expl i c i t  agr eement  

t hat  a r educt i on i n t he payor ' s i ncome woul d not  al t er  t he 

payor ' s chi l d suppor t  obl i gat i on.   I d.  at  516–17.   I n so doi ng,  

t he par t i es st i pul at ed t hat  a decl i ne i n t he payor ' s " i ncome or  

ot her  f i nanci al  f act or s"  woul d not  const i t ut e cause t o r educe 

chi l d suppor t ,  even t hough such a change woul d ot her wi se per mi t ,  

but  not  obl i gat e,  a cour t  t o r educe t he suppor t  obl i gat i ons.   

I d.  at  514;  see al so Wi s.  St at .  § 767. 32 ( 1985–86) .  

¶17 Under  Honor e,  t hen,  par t i es ar e gener al l y f r ee t o 

ent er  i nt o st i pul at i ons gover ni ng t he mi ni mum amount  due f or  

chi l d suppor t ,  and a c i r cui t  cour t  t hat  appr oves such 

st i pul at i ons by i ncor por at i ng t hem i nt o i t s or der  wi l l  not  be 

r ever sed t o t he ext ent  t hat  t he or der  compor t s wi t h exi st i ng l aw 

and publ i c pol i cy.   We have r ecent l y r eaf f i r med t hi s pr i nci pl e 

i n Fr i sch v.  Henr i chs,  2007 WI  102,  ¶75,  304 Wi s.  2d 1,  736 

N. W. 2d 85.    

¶18 I n Fr i sch,  we expl ai ned t hat  " we ar e sensi t i ve t o t he 

i mpor t ance and pr eval ence of  s t i pul at i ons i n hel pi ng f ami l i es 

goi ng t hr ough di f f i cul t  and l i t i gi ous di vor ces and cur bi ng 

di sagr eement s [ bet ween]  t he par t i es.   The abi l i t y  t o cont r act  i s 

f undament al  t o our  l egal  syst em and may ai d par t i es i n set t l i ng 

t hei r  di vor ces mor e ami cabl y. "   I d.   We al so st at ed i n Fr i sch 

t hat ,  not wi t hst andi ng t he r i ght s of  par ent s t o st i pul at e f or  

chi l d suppor t ,  " t he chi l d' s best  i nt er est s ar e par amount , "  

suggest i ng t hat  wher e a conf l i c t  bet ween t he t wo val ues exi st s,  

t he chi l d' s best  i nt er est s must  pr evai l .   I d.  
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¶19 Even pr i or  t o t he cour t  of  appeal s '  deci s i on i n 

Honor e,  we have l ong r ecogni zed t hat  t he best  i nt er est s of  t he 

chi l d ar e t he pr i mar y gui depost  f or  cour t s consi der i ng appr oval  

and modi f i cat i on of  or der s f or  chi l d suppor t .   As ear l y as 1970,  

i n Bl i was v.  Bl i was,  47 Wi s.  2d 635,  178 N. W. 2d 35 ( 1970) ,  we 

r ecogni zed t hat  a cour t  i s  empower ed t o make such or der s and 

modi f i cat i ons as t he best  i nt er est s of  t he chi l d may r equi r e.   

I d.  at  639.   We al so r ecogni zed t hat  a cour t  exer ci s i ng i t s 

equi t abl e aut hor i t y coul d i ssue cer t ai n chi l d suppor t  or der s 

based on t he st i pul at i on of  t he par t i es,  even t hough t he 

pr ovi s i ons t o whi ch t he par t i es st i pul at ed coul d not  be i mposed 

absent  t he agr eement .   See i d.  at  638–40.  

¶20 I n Bl i was,  t he payor  f at her  had agr eed t o pay chi l d 

suppor t  f or  one of  t he chi l dr en unt i l  t hat  chi l d r eached age 21 

i n exchange f or  r educed suppor t  payment s dur i ng t he chi l d' s 

mi nor i t y.   See i d.  at  640.   We concl uded t hat  t he st i pul at i on 

di d not  v i ol at e publ i c pol i cy  and t hat  i t  was enf or ceabl e 

bet ween t he par t i es.   I d.  at  638- 41.   Our  concl usi on r est ed not  

sol el y on a t heor y of  pr i vat e cont r act  or  i nher ent  aut hor i t y of  

t he cour t ,  but  on equi t abl e pr i nci pl es t hat  r equi r ed t hat  " ' a 

par t y who pr ocur es or  consent s t o t he ent r y of  [ a]  decr ee i s 

est opped t o quest i on i t s val i di t y,  especi al l y  wher e he has 

obt ai ned a benef i t  f r om i t . ' "   I d.  at  640 ( c i t at i on omi t t ed) .  

¶21 Soon af t er  Bl i was,  we hel d i n Sever son v.  Sever son,  71 

Wi s.  2d 382,  238 N. W. 2d 116 ( 1976) ,  t hat  an aut omat i c r educt i on 

c l ause i n a chi l d suppor t  st i pul at i on ( r educi ng t he f at her ' s 

payment s by 20 per cent  upon each of  f i ve chi l dr en' s r eachi ng t he 
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age of  maj or i t y)  di d not  v i ol at e publ i c pol i cy.   I d.  at  387- 88.   

Ther ei n,  we agai n hel d t hat  wher e t he par t i es r eached an 

agr eement  on a par t i cul ar  pr ovi s i on i n t he chi l d suppor t  

st i pul at i on,  and wher e t hat  pr ovi s i on di d not ,  ei t her  on i t s 

f ace or  i n ef f ect ,  i nt er f er e wi t h t he best  i nt er est s of  t he 

chi l dr en,  t he cour t s woul d not  excuse enf or cement  of  t he 

pr ovi s i on.   See i d.  at  386–88.  

¶22 I n Ri nt el man v.  Ri nt el man,  118 Wi s.  2d 587,  348 N. W. 2d 

498 ( 1984) ,  we uphel d a st i pul at i on t o cont i nue spousal  

mai nt enance payment s af t er  t he payee wi f e' s r emar r i age,  on t he 

gr ound t hat  she had r el i ed on t he agr eement  and,  t her ef or e,  t he 

payor  husband was est opped f r om denyi ng hi s cont i nui ng 

obl i gat i on.   We st at ed i n Ri nt el man t hat  no qui d pr o quo was 

necessar y t o demonst r at e t he appl i cabi l i t y  of  est oppel ;  r at her ,  

i n t he cont ext  of  spousal  mai nt enance and chi l d suppor t :  

[ A] l l  t hat  need be shown t o const i t ut e an est oppel  i s  
t hat  bot h par t i es ent er ed i nt o t he st i pul at i on f r eel y  
and knowi ngl y,  t hat  t he over al l  set t l ement  i s f ai r  and 
equi t abl e and not  i l l egal  or  agai nst  publ i c pol i cy,  
and t hat  one par t y subsequent l y  seeks t o be r el eased 
f r om t he t er ms of  t he cour t  or der  on t he gr ounds t hat  
t he cour t  coul d not  have ent er ed t he or der  i t  di d 
wi t hout  t he par t i es '  agr eement .  

I d.  at  596.  

¶23 Accor di ngl y,  we r ecogni ze t hat  Wi sconsi n cour t s have 

l ong ut i l i zed t hei r  equi t abl e aut hor i t y t o uphol d st i pul at i ons 

gover ni ng chi l d suppor t ,  and t hat  such st i pul at i ons shoul d be 

uphel d unl ess doi ng so woul d t hr eat en t he best  i nt er est s of  t he 

chi l dr en.   The cases i n whi ch bi ndi ng suppor t  agr eement s have 
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been i nval i dat ed t ypi cal l y have i nvol ved f act ual  scenar i os i n 

whi ch enf or cement  of  t he agr eement s woul d have r un af oul  of  t he 

best  i nt er est s of  t he chi l d.   These speci f i c  scenar i os,  however ,  

have not  mat er i al l y  al t er ed t he under l y i ng r ul e of  l aw wher e 

st i pul at i ons ar e r evi ewed t o det er mi ne whet her  t hey ar e i n t he 

best  i nt er est s of  t he chi l d.   Thi s pol i cy cont i nues t o gui de 

Wi sconsi n cour t s i n t hei r  eval uat i ons of  chi l d suppor t  

agr eement s.   See,  e. g. ,  Sever son,  71 Wi s.  2d at  387–88,  Bl i was,  

47 Wi s.  2d at  639–40.  

¶24 The pr ot ot ypi cal  case i n whi ch an unmodi f i abl e 

agr eement  has been i nval i dat ed i nvol ves a st i pul at i on l i mi t i ng 

t he abi l i t y  of  a par ent  r ecei v i ng chi l d suppor t  t o act  i n t he 

best  i nt er est s of  t he chi l dr en.   For  exampl e,  i n Ondr asek v.  

Tenneson,  158 Wi s.  2d 690,  462 N. W. 2d 915 ( Ct .  App.  1990) ,  t he 

cour t  of  appeal s i nval i dat ed a st i pul at i on t hat  pr ovi ded f or  

" per i odi c payment s, "  but  bar r ed any ot her  payment s desi gnat ed as 

" chi l d suppor t . "   I d.  at  693–94.   The cour t  det er mi ned t hat  t he 

st i pul at i on coul d have been r ead ei t her  as a compl et e wai ver  of  

chi l d suppor t  payment s or  as est abl i shi ng an unmodi f i abl e 

cei l i ng on t he payor ' s suppor t  obl i gat i ons.   I d.  at  694.   

¶25 Under  ei t her  i nt er pr et at i on,  t he cour t  concl uded t hat  

t he par t i es '  st i pul at i on i mper mi ssi bl y pr ecl uded r econsi der at i on 

of  suppor t  obl i gat i ons when one chi l d' s pl acement  changed f r om 

pr i mar i l y l i v i ng wi t h t he f at her  t o pr i mar i l y wi t h t he mot her .   

See i d.   Ther ef or e,  t he st i pul at i on t hr eat ened t o l eave 

unaddr essed t he changi ng needs of  t he chi l dr en.   I d.  at  696–97.   

Accor di ngl y,  Ondr asek has been ci t ed f or  t he r ul e t hat  a chi l d 
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suppor t  st i pul at i on t hat  woul d pr event  a payee spouse f r om 

seeki ng an upwar d modi f i cat i on upon t he occur r ence of  a 

subst ant i al  change i n c i r cumst ances i s per  se i nval i d as 

i nt er f er i ng wi t h t he best  i nt er est s of  t he chi l d.   See i d. ;  see 

al so Wood v.  Pr opeck,  2007 WI  App 24,  ¶21,  299 Wi s.  2d 470,  728 

N. W. 2d 757.  

¶26 I n addi t i on t o af f i r mi ng t he payee spouse' s abi l i t y  t o 

seek modi f i cat i ons i n t he best  i nt er est s of  t he chi l d,  we al so 

acknowl edge t he pr i nci pl e t hat  a payor  spouse has a 

r esponsi bi l i t y  t o act  i n t he best  i nt er est s of  t he chi l d.   

Ther ef or e,  wher e a chi l d suppor t  st i pul at i on woul d hi nder  t he 

payor  spouse' s abi l i t y  t o pr ot ect  t he best  i nt er est s of  t he 

chi l d,  such st i pul at i on wi l l  be i nval i dat ed on t he same gr ounds 

as woul d a st i pul at i on t hat  hi nder s t he payee' s abi l i t y  t o 

pr ot ect  t he chi l dr en.   See Kr i eman v.  Gol dber g,  214 Wi s.  2d 163,  

177,  571 N. W. 2d 425 ( Ct .  App.  1997) .    

¶27 I n Kr i eman,  t he cour t  of  appeal s concl uded t hat  a 

chi l d suppor t  st i pul at i on t hat  i mposed an unmodi f i abl e f l oor  on 

t he payor  spouse' s payment  obl i gat i ons wi t hout  any dur at i onal  

l i mi t  woul d not  be uphel d.   See i d.  at  178.   The chi l d suppor t  

st i pul at i on i n Kr i eman pr ovi ded t hat  " nei t her  par t y shal l  under  

any ci r cumst ances have t he r i ght  t o pet i t i on t he cour t  f or  a 

modi f i cat i on of  t he chi l d suppor t  pr ovi ded f or  her ei n. "   I d.  at  

167.   The cour t  of  appeal s i nval i dat ed t he st i pul at i on,  

r easoni ng t hat  t he agr eement ' s l ack of  a dur at i onal  l i mi t  

t hr eat ened t o depr i ve t he payor  of  t he oppor t uni t y t o seek 

modi f i cat i on upon a subst ant i al  change i n c i r cumst ances,  even 
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when such change may have negat i vel y af f ect ed t he best  i nt er est s 

of  hi s chi l dr en.   I d.  at  175- 76.    

¶28 A cent r al  component  i n det er mi ni ng whet her  an 

unmodi f i abl e chi l d suppor t  f l oor  i s enf or ceabl e i s t he dur at i on 

of  t he pr ovi s i on,  as t he cour t  of  appeal s has r ecogni zed.   See 

Wood,  299 Wi s.  2d 470,  ¶20;  Kr i eman,  214 Wi s.  2d at  175- 76;  

Honor e,  149 Wi s.  2d at  513–14.   I n Honor e,  f or  exampl e,  t he 

cour t  of  appeal s concl uded t hat  an appr oxi mat el y t hr ee- year  

unmodi f i abl e f l oor  di d not  v i ol at e publ i c pol i cy,  even wher e t he 

payor  asser t ed a decr ease i n hi s i ncome dur i ng t hat  t i me.   

Honor e,  149 Wi s.  2d at  513–14.   Conver sel y,  i n Kr i eman,  t he 

cour t  concl uded t hat  a st i pul at i on wi t hout  any dur at i onal  l i mi t  

was unenf or ceabl e on publ i c pol i cy gr ounds.   Kr i eman,  214 

Wi s.  2d at  165.   Ther ef or e,  a chi l d suppor t  obl i gat i on t hat  i s 

i ndef i ni t el y unmodi f i abl e wi l l  l i kel y v i ol at e publ i c pol i cy.   

See i d.  at  175–78.  

¶29 However ,  a dur at i onal  l i mi t  wi l l  not  necessar i l y  save 

a chi l d suppor t  st i pul at i on.   I n Wood,  a s t i pul at i on t hat  

pr ohi bi t ed ei t her  par t y f r om seeki ng modi f i cat i on of  chi l d 

suppor t  obl i gat i ons f or  seven year s absent  " cat ast r ophi c 

c i r cumst ances"  was hel d t o v i ol at e publ i c pol i cy.   See Wood,  299 

Wi s.  2d 470,  ¶1.   The cour t  of  appeal s det er mi ned t hat  t he 

st i pul at i on woul d have pr event ed t he payee mot her  f r om obt ai ni ng 

a modi f i cat i on even af t er  t he chi l dr en' s pl acement  changed f r om 

shar ed t o pr i mar i l y wi t h t he mot her .   See i d. ,  ¶11 ( c i t i ng Wi s.  

St at .  § 767. 32( 1) ( a)  ( 2003–04)  ( l at er  r enumber ed t o Wi s.  St at .  

§ 767. 59( 1f )  by 2005 Wi s.  Act  443 §§ 148–59) ) .   The cour t  of  
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appeal s concl uded t hat  even t hough t he par t i es '  st i pul at i on was 

i nt ended t o be f ai r  t o bot h spouses by i mposi ng a bi l at er al  

l i mi t at i on,  t he st i pul at i on woul d have i nt er f er ed wi t h t he 

cour t ' s  abi l i t y  t o make or der s i n t he best  i nt er est s of  t he 

chi l dr en.   I d. ,  ¶¶14,  18.  

¶30 I n Fr i sch,  we concl uded t hat  a f our - year  mor at or i um on 

chi l d suppor t  l i t i gat i on v i ol at ed publ i c pol i cy  because such a 

l i mi t at i on woul d have i mposed an upper  l i mi t  on t he payee' s 

abi l i t y  t o secur e suppor t  f or  t he chi l dr en.   See Fr i sch,  304 

Wi s.  2d 1,  ¶67.   Such a cei l i ng woul d have depr i ved t he payee of  

t he abi l i t y  t o seek a modi f i cat i on even upon a showi ng of  a 

subst ant i al  change i n c i r cumst ances necessi t at i ng an i ncr ease t o 

pr ot ect  t he best  i nt er est s of  t he chi l dr en.   I d. ,  ¶74.   I n 

Fr i sch,  we al so st at ed t hat  al t hough t he f our - year  unmodi f i abl e 

cei l i ng v i ol at ed publ i c pol i cy,  no such pr ohi bi t i on exi st ed f or  

unmodi f i abl e f l oor s when t hey ar e l i mi t ed i n dur at i on.   I d. ,  ¶74 

n. 23.   Speci f i cal l y,  we r easoned t hat  " [ s] t i pul at i ng t o a 

mi ni mum amount  f or  a l i mi t ed per i od of  t i me does not  v i ol at e 

publ i c pol i cy because i t  ensur es t hat  a cer t ai n amount  of  chi l d 

suppor t  i s  r ecei ved,  whi ch i s i n t he best  i nt er est s of  t he 

chi l dr en. "   I d.  

¶31 Soon af t er  our  deci s i on i n Fr i sch,  t he cour t  of  

appeal s deci ded Jal ovec v.  Jal ovec,  2007 WI  App 206,  305 Wi s.  2d 

467,  739 N. W. 2d 834,  whi ch i nvol ved yet  anot her  f our - year  

mor at or i um on chi l d suppor t  l i t i gat i on.   I n Jal ovec,  however ,  

t he chal l enge i mpl i cat ed what  coul d be ar gued t o be an 

unmodi f i abl e f l oor  on chi l d suppor t ,  because t he payor  f at her  
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sought  t o decr ease hi s payment  obl i gat i ons af t er  t aki ng pr i mar y 

pl acement  of  one of  t he chi l dr en.   See i d. ,  ¶¶6,  19.   Rel y i ng on 

our  st at ement  i n Fr i sch t hat  a f our - year  cei l i ng was cont r ar y t o 

publ i c pol i cy,  t he cour t  of  appeal s hel d t hat  t he f our - year  

mor at or i um on r equest i ng a suppor t  r educt i on was al so cont r ar y  

t o publ i c pol i cy.   I d. ,  ¶19.   I t  was t hi s r easoni ng t hat  

pr ompt ed t he cour t  of  appeal s i n t he i nst ant  case t o seek 

cl ar i f i cat i on of  t he quest i on of  when a l i mi t ed dur at i on,  

unmodi f i abl e f l oor  f or  chi l d suppor t  v i ol at es publ i c pol i cy.   

See May,  2011 WL 51579,  at  * 1,  4.  

¶32 I n addi t i on t o t he r el evant  case l aw,  we al so exami ne 

t he st at ut or y bases upon whi ch chi l d suppor t  obl i gat i ons ar e 

f ounded.   Of  i mpor t ance t o t hi s case i s Wi s.  St at .  § 767. 59( 1f ) ,  

whi ch gui des cour t s '  deci s i ons about  whet her  t o modi f y chi l d 

suppor t  or der s i n t wo separ at e ways.   On i t s f ace,  § 767. 59( 1f )  

pr ovi des cour t s wi t h exampl es of  f act ual  scenar i os t hat  may 

const i t ut e " subst ant i al  changes i n c i r cumst ances"  t hat  ar e 

suf f i c i ent  t o modi f y or der s f or  chi l d suppor t .   Some of  t hose 

scenar i os,  l i s t ed i n § 767. 59( 1f ) ( b) ,  gi ve r i se t o a r ebut t abl e 

pr esumpt i on t hat  a subst ant i al  change has occur r ed.   For  

exampl e,  " [ c] ommencement  of  r ecei pt  of  ai d t o f ami l i es wi t h 

dependent  chi l dr en"  set s up a r ebut t abl e pr esumpt i on of  a 

subst ant i al  change under  § 767. 59( 1f ) ( b) 1.   Ot her  c i r cumst ances,  

f or  exampl e t hose l i s t ed i n par agr aph ( c) ,  r el at e possi bl e 

i nst ances i n whi ch a cour t  may f i nd t hat  such a change has 

occur r ed.   Ther ef or e,  t hese pr ovi s i ons s i gnal  t o cour t s and 
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l i t i gant s when modi f i cat i on t o chi l d suppor t  or der s may be 

pr oper .  

¶33 Mor eover ,  Wi s.  St at .  § 767. 59( 1f )  al so pr ovi des some 

pr el i mi nar y gui dance t o par t i es seeki ng t o ent er  i nt o agr eement s 

t o gover n chi l d suppor t .   I n par t i cul ar ,  § 767. 59( 1f ) ( b) 2.  

pr ovi des t hat  af t er  t he passage of  33 mont hs,  a r ebut t abl e 

pr esumpt i on ar i ses t hat  a subst ant i al  change i n c i r cumst ances 

has occur r ed t hat  war r ant s a r evi s i on of  t he pr evi ous chi l d 

suppor t  or der ,  unl ess t he or der  i s expr essed as a per cent age of  

t he payor ' s i ncome.   The l egi s l at ur e' s i ncl usi on of  a per i od of  

t i me gi v i ng r i se t o a r ebut t abl e pr esumpt i on conveys t hat  unt i l  

t he pr ovi ded t i me per i od i s r eached,  t he passage of  t i me,  

wi t hout  mor e,  may not  suppor t  t he concl usi on t hat  a subst ant i al  

change i n c i r cumst ances has occur r ed.   Not abl y,  t hi s l egi s l at i ve 

pol i cy compor t s wi t h deci s i ons of  t hi s cour t  and t he cour t  of  

appeal s exami ni ng dur at i onal  l i mi t s i n chi l d suppor t  

st i pul at i ons.  

¶34 Fr om t he f or egoi ng,  we concl ude t hat  t her e exi st s a 

f r amewor k gover ni ng chi l d suppor t  st i pul at i ons and or der s.   

Fi r st ,  cei l i ngs on chi l d suppor t  payment s ar e pr esumed t o be 

i nval i d.   See Fr i sch,  304 Wi s.  2d 1,  ¶74;  see al so Ondr asek,  158 

Wi s.  2d at  694–97.   The f oundat i on f or  t hi s r ul e i s l ong-

est abl i shed:   t he best  i nt er est s of  t he chi l d r equi r e t hat  a 

payee spouse cannot  be depr i ved of  t he abi l i t y  t o seek a 

modi f i cat i on i n chi l d suppor t .   See Ondr asek,  158 Wi s.  2d at  

694–97.    
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¶35 Second,  an unmodi f i abl e f l oor  on chi l d suppor t  

payment s t hat  i s  not  l i mi t ed i n dur at i on,  e. g. ,  Kr i eman,  214 

Wi s.  2d at  178,  or  t hat  has an excessi vel y l ong dur at i on,  e. g. ,  

Wood,  299 Wi s.  2d 470,  ¶¶12–14,  may vi ol at e publ i c pol i cy.   Just  

as payees have a dut y,  and t her ef or e must  have t he abi l i t y ,  t o 

pr ot ect  t he best  i nt er est s of  t he chi l dr en,  payor s have a dut y,  

and t her ef or e al so must  have t he abi l i t y ,  t o pr ot ect  t he best  

i nt er est s of  t hei r  chi l dr en.   St at ed ot her wi se,  an unmodi f i abl e 

f l oor  of  excessi ve dur at i on has t he pot ent i al  t o i mpose undue 

har dshi p on t he payor  par ent ' s abi l i t y  t o pr ovi de f or  t he best  

i nt er est s of  t he chi l dr en,  t her eby negat i vel y  af f ect i ng t he 

chi l dr en' s r el at i onshi ps wi t h t hat  par ent .   See Kr i eman,  214 

Wi s.  2d at  177–78.   However ,  we decl i ne t o adopt  a r ul e t hat  

unmodi f i abl e f l oor s t hat  ar e l i mi t ed i n dur at i on ar e i nval i d per  

se.   See Fr i sch,  304 Wi s.  2d 1,  ¶74 n. 23.   Agr eement s t hat  

pr ovi de an unmodi f i abl e chi l d suppor t  f l oor  f or  a l i mi t ed per i od 

of  t i me of t en ar e cr eat ed t o l essen l i t i gat i on bet ween t he 

par t i es.   Repet i t i ve l i t i gat i on and t he t ensi on i t  cr eat es ar e 

not  i n t he best  i nt er est s of  chi l dr en.    

¶36 Thi r d,  wher e t he par t i es t o a chi l d suppor t  or der  have 

ent er ed i nt o a st i pul at i on i n r egar d t o chi l d suppor t  f or  a 

l i mi t ed per i od of  t i me t hat  t he cour t  has adopt ed,  cour t s wi l l  

at t empt  t o gi ve ef f ect  t o t he par t i es '  i nt ent i ons wher e t he 

st i pul at i on was ent er ed i nt o f r eel y and knowi ngl y,  was f ai r  and 

equi t abl e when ent er ed i nt o,  and i s not  i l l egal  or  v i ol at i ve of  

publ i c pol i cy.   See i d. ,  ¶68.   I n t hi s cont ext ,  a cour t ' s  r evi ew 

t ypi cal l y wi l l  consi der  t he doct r i ne of  equi t abl e est oppel ,  by 
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whi ch a par t y may be pr ecl uded f r om chal l engi ng an agr eement  

when t he el ement s of  est oppel  set  f or t h i n Ri nt el man ar e 

sat i sf i ed.   See Ri nt el man,  118 Wi s.  2d at  596 ( s t at i ng el ement s 

of  est oppel  as ( 1)  bot h par t i es ent er ed i nt o t he agr eement  

f r eel y and knowi ngl y;  ( 2)  over al l ,  t he set t l ement  i s f ai r  and 

equi t abl e;  and ( 3)  t he agr eement  i s not  i l l egal  or  v i ol at i ve of  

publ i c pol i cy) .   I n t he event  t hat  t he el ement s of  est oppel  ar e 

met ,  cour t s have t he equi t abl e aut hor i t y t o deci de whet her  t o 

hol d t he par t i es t o t hei r  bar gai n or  t o r el ease t hem f r om i t .   

See Jal ovec,  305 Wi s.  2d 467,  ¶11.  

¶37 Fi nal l y,  cour t s r et ai n t he equi t abl e power  t o consi der  

c i r cumst ances i n exi st ence when t he st i pul at i on i s chal l enged 

t hat  wer e unf or eseen by t he par t i es when t hey ent er ed i nt o t he 

st i pul at i on i f  t hose ci r cumst ances adver sel y af f ect  t he best  

i nt er est s of  t he chi l d.   Thi s i s so because t he pr ot ect i on of  

chi l dr en and i nt er veni ng i n t hei r  best  i nt er est s const i t ut e 

l ong- st andi ng gr ounds f or  exer ci s i ng t he equi t y j ur i sdi ct i on of  

t he cour t s.   See Dovi  v.  Dovi ,  245 Wi s.  50,  57,  13 N. W. 2d 585 

( 1944) .  Accor di ngl y,  i f  pr esent ed wi t h t he c i r cumst ances 

descr i bed above when a par t y seeks t o enf or ce such an agr eement  

and t he ot her  par t y seeks t o modi f y t he j udgment  t hat  

i ncor por at es t he agr eement ,  cour t s r et ai n t he equi t abl e 

aut hor i t y and di scr et i on t o r ef use t o uphol d al l  chi l d suppor t  

st i pul at i ons,  even t hose t hat  under  pr i nci pl es of  est oppel  woul d 

ot her wi se be enf or ceabl e.  
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C.   Appl i cat i on 

¶38 The ci r cui t  cour t  concl uded t hat  t he Mays'  st i pul at i on 

and t he f act s of  t hi s case r equi r ed t hat  Mi chael  be hel d t o hi s 

cont r act ual  and j udi c i al  chi l d suppor t  obl i gat i ons.   The cour t  

det er mi ned t hat  t he el ement s of  est oppel  wer e met ,  and t hat  

t her e wer e no ci r cumst ances t hat  woul d war r ant  r el i ef  f r om t he 

par t i es '  agr eement .   As di scussed bel ow,  we r each t he same 

concl usi on.  

¶39 Our  r evi ew i s t wo- f ol d:   we f i r st  exami ne t he f act s as 

f ound by t he c i r cui t  cour t  t o det er mi ne whet her  t he el ement s of  

est oppel  ar e sat i sf i ed as a mat t er  of  l aw;  i f  we concl ude t hat  

t hey ar e,  we exami ne t he ci r cui t  cour t ' s  deci s i on t o appl y 

est oppel  t o det er mi ne whet her  doi ng so was an er r oneous exer ci se 

of  di scr et i on.   We wi l l  af f i r m t he ci r cui t  cour t  i f  i t  exami ned 

t he r el evant  f act s,  appl i ed t he pr oper  l egal  st andar d and,  usi ng 

a demonst r at ed r at i onal  pr ocess,  r eached a r easonabl e 

concl usi on.   See Mi l l er  v.  Hanover  I ns.  Co. ,  2010 WI  75,  ¶29,  

326 Wi s.  2d 640,  785 N. W. 2d 493.   Accor di ngl y,  we begi n by 

exami ni ng t he el ement s of  est oppel  i n l i ght  of  t he f act s of  t hi s  

case.  

¶40 I n t he cont ext  of  chi l d suppor t  st i pul at i ons,  t he 

f i r st  el ement  of  est oppel  asks whet her  Mi chael  and Suzanne 

f r eel y and knowi ngl y ent er ed i nt o t he suppor t  st i pul at i on.   See 

Fr i sch,  304 Wi s.  2d at  1,  ¶68.   Judge Sumi  conduct ed a car ef ul  

exami nat i on t o det er mi ne each par t y ' s under st andi ng and 

accept ance of  t he t er ms of  t he December  2007 st i pul at i on.   Her  

exami nat i on demonst r at es t hat  t he par t i es wer e assi st ed by 
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ski l l ed counsel ;  t hat  t he t er ms of  t he st i pul at i on wer e c l ear l y  

expr essed;  and t hat  bot h par t i es wer e awar e of  and i n agr eement  

on t hose t er ms.   We t her ef or e agr ee wi t h t he c i r cui t  cour t  t hat  

bot h par t i es f r eel y and knowi ngl y ent er ed i nt o t he suppor t  

st i pul at i on.  

¶41 The second el ement  of  est oppel  r equi r es t hat  t he 

st i pul at i on was f ai r  and equi t abl e.   I d.   At  t he out set ,  we not e 

t he appar ent  i ncongr ui t y i n Mi chael ' s st i pul at i on t o pay $1, 200 

per  mont h when hi s mont hl y i ncome f r om par t - t i me empl oyment  at  

t he t i me of  t he st i pul at i on r anged bet ween $1, 600 and $1, 800.   

We al so not e t hat  when Mi chael  became unempl oyed bet ween t he 

t i me of  t he st i pul at i on and t he t i me of  hi s chal l enge t o i t  i n 

mi d- 2009,  hi s i ncome was pr act i cal l y t he same as i t  had been at  

t he t i me of  t he December  2007 st i pul at i on.  

¶42 At  f i r st  bl ush,  Mi chael ' s agr eement  t o pay 

appr oxi mat el y 75 per cent  of  hi s i ncome seems hi gh.   Upon f ur t her  

exami nat i on,  t hough,  we ar e sat i sf i ed t hat  t he st i pul at i on was 

bot h f ai r  and equi t abl e because i t  hel d Mi chael ,  who had 

pr evi ousl y ear ned $72, 000 per  year ,  t o hi s obl i gat i on t o suppor t  

hi s chi l dr en.   The st i pul at i on' s pr ovi s i on t hat  suppor t  coul d 

not  be r educed f or  33 mont hs demonst r at es t hat  t he par t i es wer e 
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awar e of  hi st or i cal  f l uct uat i ons i n Mi chael ' s i ncome, 5 as wel l  as 

hi s hi st or y of  non- payment  and non- compl i ance wi t h pr i or  or der s.   

I n addi t i on,  t he st i pul at i on and or der  exhi bi t  a qui d pr o quo:   

Mi chael  was obl i gat ed t o compl y wi t h t he mi ni mum payment  

schedul e i n exchange f or  modi f i cat i on of  hi s t hen- exi st i ng chi l d 

suppor t  obl i gat i ons,  i ncl udi ng subst ant i al  ar r ear ages.   

Ther ef or e,  we concl ude t hat  t he par t i es '  st i pul at i on was f ai r  

and equi t abl e.  

¶43 The t hi r d el ement  of  est oppel  i s  whet her  t he agr eement  

was i l l egal  or  cont r ar y t o publ i c pol i cy.   I d. ,  ¶68.   The 

par t i es '  st i pul at i on f or  chi l d suppor t  was not  i l l egal ;  such 

agr eement s ar e pr ovi ded f or  by Wi s.  St at .  § 767. 511( 1)  and Wi s.  

St at .  § 767. 59( 2s) .   Rat her ,  t he cr ux of  Mi chael ' s ar gument  i s 

t hat  t he st i pul at i on v i ol at es publ i c pol i cy.   As di scussed i n 

our  exami nat i on of  t he case l aw,  a st i pul at i on t hat  set s an 

unmodi f i abl e f l oor  f or  chi l d suppor t  f or  a l i mi t ed t er m does not  

necessar i l y  r un af oul  of  t he publ i c pol i cy of  pr ot ect i ng t he 

best  i nt er est s of  t he chi l d.   I d.  

                                                 
5 The r ecor d shows t hat  l ess t han si x mont hs af t er  ent er i ng 

t he st i pul at i on,  and near l y one year  bef or e hi s chal l enge,  
Mi chael  once agai n f ound empl oyment  i n hi s  f i el d ear ni ng 
appr oxi mat el y $72, 000 per  year .   The r ecor d al so shows t hat  
Mi chael  f ai l ed t o r epor t  t hi s subst ant i al  change i n hi s i ncome 
t o Suzanne as r equi r ed by t he December  2007 st i pul at i on.   
Al t hough t hese f act s coul d not  r et r oact i vel y suppor t  a f i ndi ng 
t hat  t he st i pul at i on was " f ai r , "  t hi s behavi or  does,  accor di ng 
t o t he r ecor d,  demonst r at e t he cont i nuat i on of  a pat t er n of  
obst r eper ousness t owar d mul t i pl e chi l d suppor t  or der s dur i ng t he 
year s f ol l owi ng t he par t i es '  di vor ce.   Fr om t hat  pat t er n,  t her e 
i s ampl e suppor t  f or  t he concl usi on t hat  t he December  2007 
st i pul at i on was,  over al l ,  f ai r  and equi t abl e.  
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¶44 As an i ni t i al  pol i cy mat t er ,  we r ecogni ze t hat  t hi s 

st i pul at i on does not  i mpl i cat e t he pr ohi bi t i on on unmodi f i abl e 

chi l d suppor t  cei l i ngs.   See i d. ,  ¶74.   I nst ead,  Mi chael  asser t s 

t hat  t he 33- mont h unmodi f i abl e f l oor  on hi s  suppor t  payment s 

suf f er s f r om t he same i nf i r mi t i es as do cei l i ngs.   As suggest ed 

i n our  pr ecedi ng di scussi on,  we have l ocat ed no suppor t  f or  t he 

concl usi on t hat  t he 33- mont h unmodi f i abl e f l oor  i s a per  se 

v i ol at i on of  t he pol i cy of  pr ot ect i ng t he best  i nt er est s of  t he 

chi l d.  

¶45 Cont r ar y t o t he pur pose of  a chi l d suppor t  cei l i ng,  a 

f l oor  set t i ng t he mi ni mum amount  of  chi l d suppor t  payment s does 

not  t hr eat en t o depr i ve a payee par ent  of  t he abi l i t y  t o seek 

mor e suppor t  f or  hi s or  her  chi l d.   Thi s i s i mpor t ant  because 

t he payee i s t he par ent  t hat  a cour t  and t he par t i es have 

det er mi ned t o be mor e i n need of  f i nanci al  suppor t ,  as bet ween 

t he t wo par ent s,  i n or der  t o pr ovi de f or  t he best  i nt er est s of  

t he chi l d.   See,  e. g. ,  Wi s.  St at .  § 767. 511,  Wi s.  Admi n.  Code 

§ DCF ch.  150 ( pr ef at or y not e) .   Ther ef or e,  when a f l oor  f or  

chi l d suppor t  payment s i s i mpl ement ed and enf or ced,  t her e i s no 

f ear  t hat  a payee par ent  wi l l  be hi nder ed i n hi s or  her  abi l i t y  

t o pr ot ect  t he best  i nt er est s of  t he chi l d.   The concer ns 

di scussed i n cases such as Wood,  299 Wi s.  2d 470,  ¶18,  or  

Ondr asek,  158 Wi s.  2d at  696–97,  ar e not  r el evant  her e,  wher e 

Suzanne,  as t he payee,  was f r ee t o seek an upwar d modi f i cat i on 

i f  t he need pr esent ed i t sel f .  

¶46 Next ,  we not e t hat  t her e exi st s some pot ent i al  

conf usi on r egar di ng t he per mi ssi bl e dur at i on of  an unmodi f i abl e 
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chi l d suppor t  f l oor .   Wi t hout  r ej ect i ng Honor e' s det er mi nat i on 

t hat  a t hr ee- year  st i pul at i on was accept abl e,  we r eaf f i r m our  

def er ence t o t he l egi s l at ur e' s pr esumpt i ve dur at i onal  l i mi t  f or  

changed ci r cumst ances,  33 mont hs.   See Wi s.  St at .  

§ 767. 59( 1f ) ( b) 2.   Beyond t he l egi s l at ur e' s r ebut t abl e 

pr esumpt i on of  33 mont hs,  case l aw suggest s t hat  st i pul at i ons 

l ast i ng mor e t han f our  year s coul d be t oo l engt hy.   See Fr i sch,  

304 Wi s.  2d 1,  ¶74.   So,  t oo,  st i pul at i ons t hat  ar e not  r el at ed 

t o a poi nt  i n t i me t hat  r easonabl y woul d suppor t  a r eeval uat i on 

of  t he par t i es '  suppor t  obl i gat i ons and needs may not  meet  wi t h 

t he appr oval  of  t he c i r cui t  cour t .   See Wood,  299 Wi s.  2d 470,  

¶20.   Sect i on 767. 59( 1f ) ( b) 2. ' s r ebut t abl e pr esumpt i on t hat  

ar i ses at  33 mont hs r epr esent s what  t he l egi s l at ur e has 

det er mi ned i s a r easonabl e t i me t o r econsi der  suppor t .  

¶47 Fr om t hese pr i nci pl es,  we concl ude t hat  t he Mays'  33-

mont h st i pul at i on di d not  v i ol at e publ i c pol i cy.   Wher e t he 

par t i es ent er ed i nt o t he st i pul at i on f r eel y and knowi ngl y,  wher e 

t he over al l  agr eement  i s f ai r  and equi t abl e,  and wher e t he 

st i pul at i on i s not  v i ol at i ve of  publ i c pol i cy,  a cour t  shoul d be 

caut i ous when asked t o al l ow one of  t he par t i es t o di savow t he 

agr eement .   Al t hough cour t s r et ai n t hei r  equi t abl e power  t o 

modi f y chi l d suppor t  payment s not wi t hst andi ng t he par t i es '  

agr eement  t o an " unmodi f i abl e"  f l oor ,  due t o t he absence i n t hi s 

case of  unf or eseen ci r cumst ances t hat  negat i vel y  af f ect  t he best  

i nt er est s of  t he chi l dr en,  t he agr eement  and or der  do not  
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v i ol at e publ i c pol i cy. 6  Accor di ngl y,  we agr ee wi t h t he c i r cui t  

cour t  and concl ude t hat  t he f i nal  el ement  of  est oppel  i s  

sat i sf i ed.    

¶48 Our  anal ysi s t ur ns,  t hen,  t o whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  hel d Mi chael  

est opped f r om chal l engi ng t he st i pul at i on wi t hi n t he 33- mont h 

per i od of  i t s  exi st ence.   See Ki ng,  224 Wi s.  2d at  248.   We 

concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on:   t he cour t  exami ned t he r el evant  f act s,  appl i ed 

pr oper  l egal  st andar ds,  and used a demonst r at ed r at i onal  pr ocess 

t o r each a concl usi on t hat  a r easonabl e j udge coul d r each.   

Mi l l er ,  326 Wi s.  2d 640,  ¶29.   Ther ef or e,  we af f i r m t he ci r cui t  

cour t ' s  deci s i on t o appl y equi t abl e est oppel  t o pr ecl ude 

Mi chael ' s chal l enge t o t he Mays'  st i pul at i on by modi f y i ng t he 

or der  t hat  i ncor por at es i t .  

¶49 As a f i nal  mat t er ,  we acknowl edge Mi chael ' s ar gument  

t hat  t he passage of  t i me and t he devel opment  of  mor e hol i st i c 

not i ons of  post - di vor ce f ami l y st r uct ur e war r ant  over r ul i ng t he 

cour t  of  appeal s '  deci s i on i n Honor e.   Mi chael  ar gues t hat  t he 

shi f t  i n pol i cy ,  as expr essed i n t he r el evant  admi ni st r at i ve 

code sect i ons,  see,  e. g. ,  Wi s.  Admi n.  Code § DCF ch.  150,  

suppor t  hi s ar gument  t hat  t he f i nanci al  i nt egr i t y of  t he payor  

par ent  has become a gr eat er  pr i or i t y t han ever  bef or e,  and t hat  

t hat  pol i cy suppor t s hi s at t empt  t o r educe hi s payment s.   

                                                 
6 I ndeed,  Mi chael  has not  poi nt ed t o any changed 

ci r cumst ances si nce t he ent r y of  t he 2007 or der .  
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Al t hough Mi chael  seems t o ar gue t hat  t he pol i c i es of  t he l at e-

1980s ar e of  a bygone er a,  we nonet hel ess cont i nue t o v i ew t he 

Honor e cour t ' s  anal ysi s and concl usi on as per suasi ve.   I n 

Fr i sch,  we r ef er r ed t o Honor e wi t h appr oval ,  and t her ef or e,  even 

i f  t i mes have changed si nce 1989 when Honor e was deci ded,  we do 

not  accept  t he ar gument  t hat  such changes j ust i f y our  r ej ect i on 

of  t he equi t abl e pr i nci pl es enunci at ed i n Honor e.    

I I I .   CONCLUSI ON 

¶50 We concl ude t hat  t he Mays'  s t i pul at i on and or der  f or  

chi l d suppor t  i s  enf or ceabl e.   The par t i es f r eel y and knowi ngl y 

ent er ed i nt o t he st i pul at i on at  i ssue and t he t er ms of  t he 

st i pul at i on wer e f ai r  and equi t abl e.   Fur t her mor e,  t he agr eement  

i s not  cont r ar y t o publ i c pol i cy because t he ci r cui t  cour t  

r et ai ns i t s equi t abl e power  t o consi der  c i r cumst ances i n 

exi st ence when t he st i pul at i on was chal l enged t hat  wer e 

unf or eseen by t he par t i es when t hey ent er ed i nt o t he agr eement  

i f  t hose ci r cumst ances adver sel y af f ect  t he best  i nt er est s of  

t he chi l dr en.   Mi chael  has not  demonst r at ed t he exi st ence of  

such ci r cumst ances.   Accor di ngl y ,  we af f i r m t he deci s i on of  t he 

c i r cui t  cour t .  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶51 ANN WALSH BRADLEY,  J.    (concurring).  Thi s case 

pr esent s an i mpor t ant  i ssue wi t h f ar - r eachi ng consequences.   

Wi sconsi n c i r cui t  cour t s have j ur i sdi ct i on over  t housands of  

di vor ces acr oss t he st at e.   To ease cont ent i ous l i t i gat i on and 

set t l e t hei r  expect at i ons,  par t i es t o a di vor ce of t en ent er  i nt o 

pur por t edl y " unmodi f i abl e"  st i pul at i ons est abl i shi ng a set  l evel  

of  chi l d suppor t .        

¶52 The cour t  of  appeal s cer t i f i ed t hi s case t o t hi s cour t  

so t hat  we coul d c l ar i f y whet her  st i pul at i ons est abl i shi ng 

unmodi f i abl e,  l i mi t ed- dur at i on f l oor s on chi l d suppor t  ar e 

cont r ar y t o publ i c pol i cy.   The r esponsi bi l i t y  of  t hi s cour t  i s  

t o pr ovi de cl ear  gui dance on t hi s i mpor t ant  i ssue t hat  af f ect s 

cour t s and l i t i gant s on a dai l y basi s.   I  do not  j oi n t he 

maj or i t y out  of  concer n t hat  i t s pur por t ed answer  t o t hi s 

quest i on cr eat es conf usi on r at her  t han cl ar i t y.   

I  

¶53 I  agr ee wi t h many of  t he under pi nni ngs of  t he maj or i t y 

opi ni on.   The chi l d' s best  i nt er est s ar e,  and shoul d be,  t he 

gui depost  of  a cour t ' s  det er mi nat i on on whet her  t o modi f y chi l d 

suppor t .   Maj or i t y op. ,  ¶19.   Par t i es may st i pul at e t o a 

l i mi t ed- dur at i on,  unmodi f i abl e chi l d suppor t  f l oor ,  and such 

st i pul at i ons ar e not  cat egor i cal l y cont r ar y t o publ i c pol i cy.  

I d. ,  ¶35.   Such a st i pul at i on can hel p a f ami l y goi ng t hr ough a 

di f f i cul t  di vor ce by cur bi ng di sagr eement s and l i t i gat i on among 

t he spouses.   See i d. ,  ¶¶35- 36.   Never t hel ess,  a cour t  r et ai ns 

t he di scr et i on t o modi f y a l i mi t ed- dur at i on unmodi f i abl e f l oor  
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on chi l d suppor t  when t he f act s of  an i ndi v i dual  case war r ant  a 

modi f i cat i on.   I d. ,  ¶¶15,  24.  

¶54 As I  see i t ,  t he cour t ' s  di scr et i on t o modi f y an 

ot her wi se unmodi f i abl e chi l d suppor t  f l oor  can be expl ai ned as 

f ol l ows:  As a r esul t  of  t he par t y ' s st i pul at i on t o make chi l d 

suppor t  unmodi f i abl e f or  a l i mi t ed dur at i on,  a par t y under  a 

chi l d suppor t  or der  may be est opped f r om l at er  seeki ng i t s 

modi f i cat i on.   However ,  even i f  al l  t he el ement s of  t he 

equi t abl e def ense of  est oppel  ar e met ,  a c i r cui t  cour t  may 

wi t hi n i t s di scr et i on decl i ne t o appl y t he doct r i ne of  est oppel .   

See i d. ,  ¶36 ( c i t i ng Jal ovec v.  Jal ovec,  2007 WI  App 206,  ¶11,  

305 Wi s.  2d 467,  739 N. W. 2d 834) .   Ci r cui t  cour t s shoul d be 

t r ust ed t o wi sel y exer ci se t hei r  di scr et i on under  t he f act s of  a 

par t i cul ar  case.   

¶55 Thi s i s pr eci sel y t he anal ysi s under t aken by t he 

c i r cui t  cour t  i n t hi s case.   The cour t  f ound t hat  t he el ement s 

of  est oppel  wer e met ,  and t hen i t  exer ci sed i t s di scr et i on,  

est oppi ng Mi chael  f r om seeki ng a modi f i cat i on.   I  agr ee wi t h t he 

maj or i t y t hat  t he c i r cui t  cour t  exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and used a demonst r at ed 

r at i onal  pr ocess t o r each a concl usi on t hat  a r easonabl e j udge 

coul d r each.   I d. ,  ¶48.   Accor di ngl y,  t her e was no er r oneous 

exer ci se of  di scr et i on.    

I I  

¶56 The maj or i t y ' s appr oach i s not  so st r ai ght f or war d.   

Rat her ,  as expl ai ned by t he di ssent ,  t he maj or i t y ' s anal ysi s of  
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t hi s r eoccur r i ng s i t uat i on l eaves many unanswer ed quest i ons i n 

i t s wake.   

¶57 Fi r st ,  t he maj or i t y empl oys c i r cul ar  r easoni ng.   I t  

concl udes t hat  unmodi f i abl e st i pul at i ons ar e not  cont r ar y t o 

publ i c pol i cy because,  when t hey ar e cont r ar y t o publ i c pol i cy,  

t hey can be modi f i ed.   See i d. ,  ¶3.    

¶58 Second,  t he maj or i t y ' s di scussi on of  when an 

unmodi f i abl e st i pul at i on shoul d be modi f i ed i s di f f i cul t  t o 

under st and.   The maj or i t y asser t s t hat  a c i r cui t  cour t  may 

" consi der  c i r cumst ances i n exi st ence when t he st i pul at i on i s 

chal l enged t hat  wer e unf or eseen by t he par t i es when t hey ent er ed 

i nt o t he st i pul at i on i f  t hose ci r cumst ances adver sel y af f ect  t he 

best  i nt er est s of  t he chi l d. "   I d. ,  ¶37.     

¶59 Al t hough t he maj or i t y ' s anal ysi s appear s t o r est  upon 

t he above st at ement ,  i t  i s  di f f i cul t  t o eval uat e t hat  

st at ement ' s i mpor t .   I t  may be t hat  t he maj or i t y means not hi ng 

mor e t han what  I  have set  f or t h above.   That  i s,  est oppel  i s  an 

equi t abl e def ense,  and even when al l  of  t he el ement s of  est oppel  

ar e met ,  t he ci r cui t  cour t  must  exer ci se i t s di scr et i on i n 

deci di ng whet her  t o appl y i t .    

¶60 However ,  t he maj or i t y can al so be i nt er pr et ed as 

cr eat i ng a new or  di f f er ent  l egal  st andar d——unf or eseen 

ci r cumst ances.   Accor di ng t o t he maj or i t y,  a par t y must  
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demonst r at e unf or eseen ci r cumst ances bef or e a c i r cui t  cour t  can 

exer ci se i t s aut hor i t y t o modi f y t he par t i es '  st i pul at i on. 1   

¶61 I s t hi s " new"  st andar d r eal l y not hi ng mor e t han t he 

exi st i ng " subst ant i al  change i n c i r cumst ances"  st andar d under  

Wi s.  St at .  § 767. 59( 1f ) ?  See di ssent ,  ¶83.   Does t he maj or i t y 

i nt end t o cr eat e a new st andar d?  What ever  i t  i s  doi ng,  i t  

shoul d be cl ear l y st at ed i n or der  t o pr ovi de cl ear  gui dance t o 

l i t i gant s and cour t s.  

¶62 I n addi t i on t o uncer t ai nt y about  whet her  t he maj or i t y  

has cr eat ed a new st andar d,  f ur t her  quest i ons r emai n.   I f  t he 

maj or i t y does i nt end t o cr eat e a new st andar d,  how does t hi s new 

st andar d,  " unf or eseen ci r cumst ances, "  f i t  wi t h t he " subst ant i al  

change i n c i r cumst ances"  st andar d f or  modi f y i ng or der s i n t he 

absence of  a st i pul at i on?  See Wi s.  St at .  § 767. 59( 1f ) .   I s 

" unf or eseen ci r cumst ances"  a hi gher  or  l ower  hur dl e t han 

" subst ant i al  change i n c i r cumst ances" ?  The maj or i t y does not  

say.      

¶63 I  agr ee t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  deni ed Mi chael ' s mot i on t o 

modi f y chi l d suppor t  on account  of  equi t abl e est oppel .   However ,  

because I  am concer ned t hat  t he maj or i t y conf uses r at her  t han 

cl ar i f i es t he l aw,  I  r espect f ul l y concur .    

                                                 
1 I f  t he maj or i t y has cr eat ed a new st andar d,  I  f ear  t hat  

i t s  ef f ect  wi l l  be t o l i mi t  t he c i r cui t  cour t ' s  aut hor i t y t o 
saf eguar d t he best  i nt er est s of  t he chi l d.   I f  a par t y must  
est abl i sh unf or eseen ci r cumst ances,  t hen t he maj or i t y has 
shi f t ed t he f ocus f r om t he best  i nt er est s of  t he chi l d t o 
whet her  t he l i t i gant s act ual l y f or esaw t he ci r cumst ances when 
t hey ent er ed i nt o t he st i pul at i on.  
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¶64 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting). Thi s case 

pr esent s an of t - r ecur r i ng s i t uat i on.   A c l ear  answer  i s needed,  

one t hat  can r eadi l y be appl i ed i n t he numer ous chi l d suppor t  

cases t hat  pr esent  subst ant i al l y  t he same i ssue.   The maj or i t y 

opi ni on does not ,  i n my opi ni on,  f i t  t he bi l l .   

I  

¶65 The i ssue pr esent ed i s " whet her  .  .  .  a 33- mont h 

unmodi f i abl e f l oor  f or  chi l d suppor t  payment s i s enf or ceabl e. "   

Maj or i t y op. ,  ¶1. 1  The maj or i t y answer s i n t he af f i r mat i ve,  

r el y i ng on t he equi t abl e power  of  c i r cui t  cour t s t o modi f y 

unmodi f i abl e chi l d suppor t  or der s ( not wi t hst andi ng t he par t i es '  

st i pul at i on t hat  i t  i s  " unmodi f i abl e" ) ,  unf or eseen ci r cumst ances 

t hat  adver sel y af f ect  t he best  i nt er est s of  t he chi l d,  t he 

doct r i ne of  equi t abl e est oppel ,  case l aw di scussi ng equi t abl e 

est oppel ,  and t he dur at i on of  an " unmodi f i abl e"  st i pul at i on.   

Maj or i t y op. ,  ¶3 & passi m.   Thus,  accor di ng t o t he maj or i t y 

opi ni on,  t he par t i es cannot  ef f ect i vel y st i pul at e t o 

unmodi f i abl e chi l d suppor t .    

¶66 St r i ppi ng away t he l anguage i n t he maj or i t y opi ni on 

about  t he doct r i ne of  equi t abl e est oppel  and t he appl i cat i on of  

t he doct r i ne,  I  r ead t he essence of  t he maj or i t y opi ni on as 

hol di ng t hat  a st i pul at i on i mposi ng a f l oor  on chi l d suppor t  i s  

                                                 
1 The ci r cui t  cour t ' s  2008 j udgment  i ncor por at ed t he 

par t i es '  st i pul at i on r egar di ng chi l d suppor t .   Bot h par t i es wer e 
r epr esent ed by counsel .   Nei t her  par t y appeal ed t he j udgment .   
Nei t her  par t y c l ai ms i n t he pr esent  pr oceedi ng t hat  he or  she 
di d not  under st and t he st i pul at i on or  t hat  when t he st i pul at i on 
was adopt ed i t  was unf ai r  t o t he par t i es or  was not  i n t he best  
i nt er est s of  t he chi l d.      
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enf or ceabl e agai nst  t he payer  ( her e Mi chael  May)  unl ess t he 

payer  shows t hat  " unf or eseen ci r cumst ances"  exi st  at  t he t i me 

t he payer  seeks t o modi f y chi l d suppor t  and t hat  " t hose 

ci r cumst ances adver sel y af f ect  t he best  i nt er est s of  t he chi l d. "  

¶67 I  agr ee wi t h t he maj or i t y opi ni on t hat  a c i r cui t  cour t  

has t he power  t o modi f y a suppor t  or der ,  r egar dl ess of  whet her  

t he st i pul at i on pur por t s t o be " unmodi f i abl e. "   I  do not  j oi n 

t he maj or i t y opi ni on because t her e i s a s i mpl er ,  mor e st r ai ght -

f or war d appr oach t o t hi s case.        

¶68 Once t he cour t  acknowl edges t hat  t he c i r cui t  cour t  has 

t he power  t o modi f y " unmodi f i abl e"  suppor t  or der s,  whi ch i t  does 

i n t he pr esent  case,  t he cour t  shoul d not ,  i n my opi ni on,  cr eat e 

i t s own r ul es and st andar ds t o gover n when t hi s power  may be 

exer ci sed.   Rat her ,  Wi s.  St at .  §767. 59( 1f ) ,  t he st at ut e 

gover ni ng modi f i cat i on of  suppor t  or der s,  shoul d t ake over .  

Wi sconsi n St at .  § 767. 59( 1f )  demonst r at es t hat  t he l egi s l at ur e 

has car ef ul l y at t empt ed t o shape ci r cui t  cour t s '  and par t i es '  

power  t o modi f y chi l d suppor t .   I n i t s ent i r et y,  Wi s.  St at .  

§ 767. 59( 1f )  pr ovi des:  

SUPPORT:  SUBSTANTI AL CHANGE I N CI RCUMSTANCES.   

( a)  Except  as pr ovi ded i n par .  ( d) ,  a r evi s i on under  
t hi s sect i on of  a j udgment  or  or der  as t o t he amount  
of  chi l d or  f ami l y suppor t  may be made onl y upon a 
f i ndi ng of  a subst ant i al  change i n c i r cumst ances.   

( b)  I n an act i on under  t hi s sect i on t o r evi se a 
j udgment  or  or der  wi t h r espect  t o t he amount  of  chi l d 
suppor t ,  any of  t he f ol l owi ng const i t ut es a r ebut t abl e 
pr esumpt i on of  a subst ant i al  change i n c i r cumst ances 
suf f i c i ent  t o j ust i f y a r evi s i on of  t he j udgment  or  
or der :   
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1.  Commencement  of  r ecei pt  of  ai d t o f ami l i es wi t h 
dependent  chi l dr en under  s.  49. 19 or  par t i c i pat i on i n 
Wi sconsi n wor ks under  ss.  49. 141 t o 49. 161 by ei t her  
par ent  s i nce t he ent r y of  t he l ast  chi l d suppor t  
or der ,  i ncl udi ng a r evi s i on of  a chi l d suppor t  or der  
under  t hi s sect i on.   

2.  Unl ess t he amount  of  chi l d suppor t  i s  expr essed i n 
t he j udgment  or  or der  as a per cent age of  par ent al  
i ncome,  t he expi r at i on of  33 mont hs af t er  t he dat e of  
t he ent r y of  t he l ast  chi l d suppor t  or der ,  i ncl udi ng a 
r evi s i on of  a chi l d suppor t  or der  under  t hi s sect i on.   

3.  Fai l ur e of  t he payer  t o f ur ni sh a t i mel y di scl osur e 
under  s.  767. 54.   

4.  A di f f er ence bet ween t he amount  of  chi l d suppor t  
or der ed by t he cour t  t o be pai d by t he payer  and t he 
amount  t hat  t he payer  woul d have been r equi r ed t o pay 
based on t he per cent age st andar d est abl i shed by t he 
depar t ment  under  s.  49. 22( 9)  i f  t he cour t  di d not  use 
t he per cent age st andar d i n det er mi ni ng t he chi l d 
suppor t  payment s and di d not  pr ovi de t he i nf or mat i on 
r equi r ed under  s.  46. 10( 14) ( d) ,  49. 345( 14) ( d) ,  
301. 12( 14) ( d) ,  or  767. 511( 1n) ,  whi chever  i s 
appr opr i at e.   

( c)  I n an act i on under  t hi s sect i on t o r evi se a 
j udgment  or  or der  wi t h r espect  t o an amount  of  chi l d 
suppor t ,  any of  t he f ol l owi ng may const i t ut e a 
subst ant i al  change of  c i r cumst ances suf f i c i ent  t o 
j ust i f y r evi s i on of  t he j udgment  or  or der :   

1.  Unl ess t he amount  of  chi l d suppor t  i s  expr essed i n 
t he j udgment  or  or der  as a per cent age of  par ent al  
i ncome,  a change i n t he payer ' s  i ncome,  evi denced by 
i nf or mat i on r ecei ved under  s.  49. 22( 2m)  by t he 
depar t ment  or  t he count y chi l d suppor t  agency under  s.  
59. 53( 5)  or  by ot her  i nf or mat i on,  f r om t he payer ' s 
i ncome det er mi ned by t he cour t  i n i t s most  r ecent  
j udgment  or  or der  f or  chi l d suppor t ,  i ncl udi ng a 
r evi s i on of  a chi l d suppor t  or der  under  t hi s sect i on.   

2.  A change i n t he needs of  t he chi l d.   

3.  A change i n t he payer ' s ear ni ng capaci t y.   

4.  Any ot her  f act or  t hat  t he cour t  det er mi nes i s 
r el evant .   
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( d)  I n an act i on under  t hi s sect i on t o r evi se a 
j udgment  or  or der  wi t h r espect  t o chi l d or  f ami l y 
suppor t ,  t he cour t  i s  not  r equi r ed t o make a f i ndi ng 
of  a subst ant i al  change i n c i r cumst ances t o change t o 
a f i xed sum t he manner  i n whi ch t he amount  of  chi l d or  
f ami l y suppor t  i s  expr essed i n t he j udgment  or  or der .  

¶69 I n sum,  my pr ef er r ed hol di ng i n t he pr esent  case i s t o 

appl y Wi s.  St at .  § 767. 59( 1f )  t o gover n t he c i r cui t  cour t ' s  

power  and t he r i ght s and r esponsi bi l i t i es of  payer s and payees 

i n modi f i cat i on of  a chi l d suppor t  or der ,  r egar dl ess of  whet her  

t he st i pul at i on f or  suppor t  ( upon whi ch t he ci r cui t  cour t ' s  

or der  i s based)  i s pur por t edl y " unmodi f i abl e. "    

¶70 My pr ef er r ed hol di ng woul d f or t hr i ght l y accompl i sh 

what  t he maj or i t y opi ni on mi ght  be doi ng i n what  I  consi der  a 

c i r cul ar ,  har d- t o- f ol l ow f ashi on.        

¶71 My pr ef er r ed hol di ng,  j ust  l i ke t he maj or i t y opi ni on,  

maj or i t y op. ,  ¶¶3,  47,  depr i ves par t i es of  t he abi l i t y  t o 

st i pul at e t o a t r ul y unmodi f i abl e chi l d suppor t  f l oor .   Thi s 

r esul t  i s  necessar y because f r eedom of  cont r act  cannot  t ake 

pr ecedence over  t he best  i nt er est s of  t he chi l d. 2  Whi l e i t  i s  

mor e f r equent l y t he case t hat  r ai s i ng t he amount  of  chi l d 

suppor t  woul d be i n t he chi l d' s best  i nt er est s,  s i t uat i ons coul d 

ar i se i n whi ch l ower i ng t he amount  woul d be i n t he chi l d' s best  

i nt er est s because of  f l uct uat i ons i n t he par ent s '  i ncome l evel s.   

See maj or i t y op. ,  ¶35.   

¶72 When an " unmodi f i abl e"  f l oor  or  a cei l i ng on chi l d 

suppor t  i s  at  i ssue,  t he j udi c i al  met hodol ogy,  i n my opi ni on,  

shoul d be t he same as when t he chi l d suppor t  st i pul at i on i s 

                                                 
2 See Fr i sch v.  Henr i chs,  2007 WI  102,  ¶75,  304 Wi s.  2d 1,  

736 N. W. 2d 85.  
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si l ent  about  whet her  i t  i s  modi f i abl e:   Appl y Wi s.  St at .  

§ 767. 59( 1f )  t o det er mi ne whet her  t he par t i es may obt ai n a 

modi f i cat i on of  chi l d suppor t .   

¶73 I  r ecogni ze t hat  " unmodi f i abl e"  st i pul at i ons ar e meant  

t o avoi d t he f r i vol ous,  r epeat ed mot i ons t hat  unf or t unat el y 

somet i mes ar e f i l ed i n t he af t er mat h of  a cont ent i ous di vor ce.   

But  cr uci al l y,  cour t s ar e not  power l ess t o cur b abusi ve 

l i t i gat i on t act i cs.   See maj or i t y op. ,  ¶7 n. 2.   Mor e 

i mpor t ant l y,  t he l egi s l at ur e has at t empt ed t o r educe mot i ons t o 

change chi l d suppor t  by cr eat i ng a hi gh bar  f or  modi f y i ng chi l d 

suppor t  ( i . e. ,  a subst ant i al  change i n c i r cumst ances)  pr eci sel y  

t o put  a br ake on r epet i t i ve,  unnecessar y l i t i gat i on.   I f  t hi s 

l egi s l at i ve br ake i s i nsuf f i c i ent ,  t he l egi s l at ur e shoul d cr eat e 

a st eeper  bur den on t hose seeki ng modi f i cat i on of  chi l d suppor t  

and i mpose st eeper  consequences f or  f r i vol ous or  abusi ve 

at t empt s t o modi f y chi l d suppor t .   Unt i l  t hat  t i me,  I  bel i eve 

cour t s shoul d appl y Wi s.  St at .  § 767. 59( 1f ) .   

I I  

¶74 Beyond my f undament al  di sagr eement  wi t h t he maj or i t y ' s 

appr oach,  I  do not  j oi n t he maj or i t y because i t s r easoni ng 

pr esent s numer ous quandar i es and gl i t ches.  

¶75 Fi r st ,  t he maj or i t y ' s r ul e i s c i r cul ar .   I t  i n ef f ect  

hol ds t hat  unmodi f i abl e f l oor s  on chi l d suppor t ,  f or  l i mi t ed 

dur at i ons,  ar e enf or ceabl e,  but  expl ai ns t hat  t hey ar e 

enf or ceabl e because ci r cui t  cour t s may modi f y t hem.   I n ot her  

wor ds,  a st i pul at i on adopt i ng an unmodi f i abl e f l oor  on chi l d 

suppor t  i s  enf or ceabl e because i t  i s  j udi c i al l y  modi f i abl e!    
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¶76 Thi s c i r cul ar i t y al l ows t he maj or i t y t o conf usi ngl y 

and i ncor r ect l y appl y equi t abl e est oppel  i n t he pr esent  case.   

Maj or i t y op. ,  ¶¶3,  38- 48.   The f i r st  t wo el ement s of  est oppel  

ar e not  i mpl i cat ed by t he pr esent  case.   Fi r st ,  t he par t i es 

f r eel y and knowi ngl y ent er ed i nt o t he st i pul at i on.   Second,  t he 

t er ms wer e f ai r  and equi t abl e t o t he par t i es when made.    

¶77 The conf usi on ar i ses i n t he maj or i t y ' s t r eat ment  of  

t he t hi r d el ement :   Equi t abl e est oppel  i s  not  avai l abl e i f  t he 

st i pul at i on i s cont r ar y t o publ i c pol i cy.      

¶78 The maj or i t y hol ds t hat  t he s t i pul at i on i n t he pr esent  

case i s not  cont r ar y t o publ i c pol i cy because a cour t  may modi f y  

i t .   Maj or i t y op. ,  ¶¶3,  47.   Accor di ngl y,  as a mat t er  of  l aw,  

t he payer  i n t he pr esent  case i s not  equi t abl y est opped f r om 

seeki ng a modi f i cat i on.     

¶79 I  under st and why t he maj or i t y  opi ni on f al l s i nt o t he 

t r ap of  t r y i ng t o appl y equi t abl e est oppel  i n t he pr esent  case.   

Pr i or  cases have anal yzed an unmodi f i abl e f l oor  on suppor t  i n 

t er ms of  t he t hi r d el ement  of  equi t abl e est oppel  ( publ i c  

pol i cy) ,  and t he par t i es '  ar gument s i n t he pr esent  case di scuss 

equi t abl e est oppel  and publ i c  pol i cy. 3  Consequent l y,  t he 

maj or i t y opi ni on f eel s compel l ed t o use t hi s anal ysi s.    

¶80 The maj or i t y er r s,  however ,  because i t  f ai l s  t o 

r ecogni ze t hat  t he t hi r d el ement  of  equi t abl e est oppel  no l onger  

appl i es because t he maj or i t y hol ds,  as a mat t er  of  l aw,  t hat  t he 

" unmodi f i abl e"  f l oor  i s j udi c i al l y  modi f i abl e,  and consequent l y 

                                                 
3 Mi chael  May' s br i ef  addr esses est oppel  but  t akes a br oader  

v i ew of  t he case l aw.   See maj or i t y op. ,  ¶49.  
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t he st i pul at i on i s not  agai nst  publ i c pol i cy.   Maj or i t y op. ,  

¶¶3,  47.   Thus,  as a mat t er  of  l aw,  t he doct r i ne of  equi t abl e 

est oppel  does not  appl y i n t he pr esent  case.   The maj or i t y i s 

obl i v i ous t o t he f act  t hat  as a r esul t  of  i t s  opi ni on,  t he 

equi t abl e est oppel  anal ysi s f al l s  out  of  t he pi ct ur e.     

¶81 Never t hel ess,  t he maj or i t y moves t o t he second 

quest i on appl y i ng t he doct r i ne of  equi t abl e est oppel  accor di ng 

t o our  pr i or  case l aw.   The quest i on t hen becomes,  may t he payer  

( her e Mi chael  May)  get  a modi f i cat i on of  t he suppor t  st i pul at i on 

i nasmuch as he i s not  equi t abl y est opped?  I n ot her  wor ds,  may 

t he ci r cui t  cour t  exer ci se i t s di scr et i on t o modi f y chi l d 

suppor t  r egar dl ess of  equi t abl e est oppel ?  That  depends,  

accor di ng t o t he maj or i t y opi ni on,  on whet her  t he payer  

demonst r at es t hat  unf or eseen ci r cumst ances exi st  t hat  adver sel y 

af f ect  t he best  i nt er est s of  t he chi l d,  whi ch l eads me t o t he 

next  r eser vat i on I  have about  t he maj or i t y opi ni on.   

¶82 Second,  t he maj or i t y opi ni on unnecessar i l y  i nt r oduces 

new,  undef i ned cr i t er i a t o cases i nvol v i ng modi f i cat i on of  a 

st i pul at i on on chi l d suppor t .    

¶83 Ar e " unf or eseen ci r cumst ances, "  maj or i t y op. ,  ¶3,  t he 

same as a " subst ant i al  change i n c i r cumst ances"  under  Wi s.  St at .  

§ 767. 59( 1f ) ,  whi ch gover ns modi f i cat i on of  suppor t  or der s?4   

                                                 
4 Not i ng t hat  no st at ut or y def i ni t i on exi st s f or  what  

const i t ut es a subst ant i al  change i n c i r cumst ances,  t he cour t  of  
appeal s has expl ai ned t hat  " [ o] ne shor t hand def i ni t i on f or  a 
subst ant i al  change i n c i r cumst ances i s t hat  i t  i s  some 
unf or eseen event  whi ch occur s af t er  an agr eement  has been 
execut ed. "   Jal ovec v.  Jal ovec,  2007 WI  App 206,  ¶24,  305 
Wi s.  2d 467,  739 N. W. 2d 834.  
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¶84 I s " adver sel y af f ect  t he best  i nt er est s of  t he chi l d, "  

maj or i t y op. ,  ¶3,  t he same st andar d as " i n t he best  i nt er est s of  

t he chi l d?"     

¶85 I  cannot  t el l  whet her  t he maj or i t y i s cr eat i ng a 

hi gher  bar  f or  a c i r cui t  cour t  t o modi f y chi l d suppor t  when t he 

par t i es '  st i pul at i on i s " unmodi f i abl e"  t han Wi s.  St at .  

§ 767. 59( 1f )  pr ovi des when t he st i pul at i on does not  i ncl ude an 

" unmodi f i abl e"  pr ovi s i on.   Si nce an " unmodi f i abl e"  st i pul at i on 

and a st i pul at i on t hat  does not  i ncl ude an " unmodi f i abl e"  

pr ovi s i on ar e,  as a mat t er  of  l aw,  bot h j udi c i al l y  modi f i abl e,  

why shoul dn' t  a cour t  t r eat  t he t wo st i pul at i ons t he same? 

¶86 Thi r d,  t he maj or i t y opi ni on' s r el i ance on a c i r cui t  

cour t ' s  power  t o modi f y " unmodi f i abl e"  st i pul at i ons i s a br eak 

f r om t he anal yses i n past  case l aw.   Because t he maj or i t y 

never t hel ess r el i es on equi t abl e est oppel  and does not  expl ai n 

pr i or  cases i n t er ms of  t hi s change i n t he anal ysi s,  t he 

maj or i t y cr eat es conf usi on and i ncoher ence i n t he case l aw.   

¶87 I n pr i or  cases,  t he cour t  has assumed t hat  an 

" unmodi f i abl e"  st i pul at i on i s act ual l y unmodi f i abl e and anal yzed 

t he st i pul at i on as such.    

¶88 For  exampl e,  i n Fr i sch v.  Henr i chs,  2007 WI  102,  ¶¶76-

77,  304 Wi s.  2d 1,  736 N. W. 2d 85,  t hi s cour t  hel d t hat  any 

unmodi f i abl e st i pul at i on i mposi ng a cei l i ng on chi l d suppor t  

v i ol at es publ i c pol i cy and i s unenf or ceabl e.   The Fr i sch cour t  

acknowl edged t hat  " [ t ] he abi l i t y  t o cont r act  i s  f undament al  t o 

our  l egal  syst em and may ai d par t i es i n set t l i ng t hei r  di vor ces 

mor e ami cabl y, "  but  r ecogni zed t hat  i n t he chi l d suppor t  
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cont ext ,  " t he chi l d' s best  i nt er est s ar e par amount . "   Fr i sch,  

304 Wi s.  2d 1,  ¶75.   A t r ul y unmodi f i abl e cei l i ng woul d v i ol at e 

publ i c pol i cy because i t  woul d pr event  a modi f i cat i on of  chi l d 

suppor t  even when t her e i s a subst ant i al  change i n c i r cumst ances 

and modi f i cat i on woul d be i n t he chi l d' s best  i nt er est s.  

¶89 Fr i sch seems t o have been wr ongl y deci ded i n l i ght  of  

t he maj or i t y ' s newf ound r el i ance on t he ci r cui t  cour t ' s  

equi t abl e power  t o modi f y " unmodi f i abl e"  st i pul at i ons.   Under  

t he maj or i t y ' s r easoni ng,  unmodi f i abl e st i pul at i ons i mposi ng a 

cei l i ng on chi l d suppor t  shoul d be enf or ceabl e because ci r cui t  

cour t s have t he di scr et i on t o modi f y t hem when necessar y t o 

pr ot ect  t he chi l d' s best  i nt er est s.   Despi t e t he i ncoher ence 

i nj ect ed i nt o t he Fr i sch hol di ng by t he maj or i t y ' s hol di ng i n 

t he pr esent  case,  t he maj or i t y opi ni on,  ¶¶31,  45- 46,  c l ai ms i t  

r eaf f i r ms Fr i sch ( al t hough i t  adds a new t wi st  t hat  i s  not  

pr esent  i n t he Fr i sch opi ni on) . 5 

¶90 Si mi l ar  i ncoher ence ar i ses i n t he maj or i t y ' s t r eat ment  

of  Kr i eman v.  Gol dber g,  214 Wi s.  2d 163,  571 N. W. 2d 425 ( Ct .  

App.  1997) .   I n Kr i eman,  t he cour t  of  appeal s hel d t hat  an 

unmodi f i abl e f l oor  on chi l d suppor t  t hat  was unl i mi t ed i n 

dur at i on v i ol at es publ i c pol i cy  and i s unenf or ceabl e.   The 

Kr i eman cour t  st at ed t hat  " an unr evi ewabl e st i pul at i on f or  chi l d 

                                                 
5 The maj or i t y opi ni on at  ¶34 r eads Fr i sch as hol di ng t hat  

cei l i ngs on chi l d suppor t  payment s ar e " pr esumed"  t o be i nval i d,  
c i t i ng ¶74 of  Fr i sch and Ondr asek v.  Tenneson,  158 Wi s.  2d 690,  
694- 96,  462 N. W. 2d 915 ( Ct .  App.  1990) .   Nei t her  Fr i sch nor  
Ondr asek r ef er s t o a pr esumpt i on.   Bot h cases hel d t hat  t he 
unmodi f i abl e agr eement s pl aci ng a cei l i ng on chi l d suppor t  wer e 
per  se unenf or ceabl e as cont r ar y t o t he publ i c pol i cy of  
pr ot ect i ng t he best  i nt er est  of  t he chi l d.  
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suppor t  coul d j eopar di ze a payer  par ent ' s f i nanci al  

f ut ur e .  .  .  . "   I d.  at  178 ( emphasi s added) .   Such a 

st i pul at i on " may have det r i ment al  ef f ect s on t he par ent / chi l d 

r el at i onshi p and i n t hi s way woul d ul t i mat el y not  ser ve t he best  

i nt er est s of  t he chi l d. "   I d.  

¶91 As Kr i eman demonst r at es,  under  pr i or  case l aw,  t he 

dur at i on of  t he unmodi f i abl e st i pul at i on was of  gr eat  

i mpor t ance.   But  dur at i on was si gni f i cant  because i t  was 

under st ood t hat  " unmodi f i abl e"  i n t he st i pul at i on meant  

unmodi f i abl e.   Dur at i on was a pr oxy f or  det er mi ni ng whet her  t he 

st i pul at i on was i n t he best  i nt er est s of  t he chi l d or  agai nst  

publ i c pol i cy ( t hat  i s ,  not  i n t he best  i nt er est s of  t he chi l d) .   

The l onger  t he dur at i on of  t he st i pul at i on,  t he mor e l i kel y t he 

st i pul at i on woul d pr event  a modi f i cat i on of  chi l d suppor t  

despi t e a subst ant i al  change i n c i r cumst ances t hat  r ender ed t he 

cur r ent  suppor t  not  i n t he best  i nt er est s of  t he chi l d.   

¶92 Under  t he maj or i t y ' s r easoni ng,  dur at i on shoul d be 

i r r el evant .   Yet  t he maj or i t y  t r eat s dur at i on as pot ent i al l y  

di sposi t i ve.   Maj or i t y op. ,  ¶¶36,  44,  47.   Accor di ng t o t he 

maj or i t y opi ni on ( whi ch admi t s t o bei ng i nf l uenced by Wi s.  St at .  

§ 767. 59( 1f ) ) ,  a 33- mont h st i pul at i on i s accept abl e but  a 

st i pul at i on l ast i ng mor e t han f our  year s may be t oo l engt hy.   

Maj or i t y op. ,  ¶46.   I f  c i r cui t  cour t s have t he power  t o modi f y  

unmodi f i abl e st i pul at i ons i mposi ng a f l oor  on chi l d suppor t ,  why 

does t he dur at i on of  t he st i pul at i on mat t er ?  Under  t he l ogi c of  

t he maj or i t y opi ni on,  an unmodi f i abl e st i pul at i on of  unl i mi t ed 

dur at i on i mposi ng a f l oor  on chi l d suppor t  i s  not  per  se 
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cont r ar y t o publ i c pol i cy because t he ci r cui t  cour t  has t he 

power  t o modi f y i t  at  any t i me f or  unf or eseen ci r cumst ances t hat  

adver sel y af f ect  t he best  i nt er est s of  t he chi l d.   

¶93 Fr i sch and Kr i eman ar e not  t he onl y cases t hat  no 

l onger  make sense i n l i ght  of  t he maj or i t y opi ni on.   A dr amat i c 

addi t i onal  exampl e i s Honor e v .  Honor e,  149 Wi s.  2d 512,  439 

N. W. 2d 827 ( Ct .  App.  1989) ,  i n whi ch t he cour t  of  appeal s hel d 

t hat  an unmodi f i abl e f l oor  l ast i ng appr oxi mat el y  t hr ee year s was 

enf or ceabl e and not  cont r ar y t o publ i c pol i cy,  despi t e t he f act  

t hat  t he st i pul at i on pr event ed modi f i cat i on of  chi l d suppor t  

even on " a showi ng of  cause. "   Honor e,  149 Wi s.  2d at  516.    

¶94 The pr esent  case f eat ur es a near l y i dent i cal  f act  

pat t er n as Honor e.   The chi l d suppor t  f l oor  i s unmodi f i abl e her e 

f or  33 mont hs,  compar ed t o appr oxi mat el y 36 mont hs i n Honor e.   

The maj or i t y c l ai ms t hat  i t  i s  not  r ej ect i ng " Honor e' s  

det er mi nat i on t hat  a t hr ee- year  st i pul at i on was accept abl e, "  

maj or i t y op. ,  ¶46,  but  i n f act ,  t he maj or i t y over r ul es Honor e 

sub si l ent i o.    

¶95 The Honor e cour t  expl i c i t l y  hel d t hat  t he st i pul at i on 

coul d not  be modi f i ed even on a showi ng of  cause;  t he f l oor  on 

chi l d suppor t  i n Honor e was t r ul y unmodi f i abl e f or  t hr ee year s 

and was never t hel ess decl ar ed enf or ceabl e.   Under  t he maj or i t y ' s  

r easoni ng i n t he pr esent  case,  Honor e i s no l onger  good l aw.   

Accor di ng t o t he maj or i t y opi ni on,  t he Honor e st i pul at i on coul d 

be j udi c i al l y  modi f i ed f or  cause wi t hi n t he t hr ee- year  per i od,  

t hat  i s ,  t he st i pul at i on woul d be j udi c i al l y  modi f i ed i f  t he 

payer  or  payee demonst r at ed at  any t i me unf or eseen ci r cumst ances 
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t hat  adver sel y af f ect ed t he best  i nt er est s of  t he chi l d.   The 

maj or i t y does not  come t o t er ms wi t h t hi s r eal i t y or  t he 

i ncoher ence i n t he case l aw.  

¶96 The cour t  of  appeal s cer t i f i ed t he i nst ant  case t o 

t hi s cour t  t o c l ar i f y what  t he cour t  of  appeal s saw as conf usi on 

i n t he case l aw.   The cer t i f i cat i on memor andum asks whet her  a 

r ecent  cour t  of  appeal s deci s i on,  Jal ovec v.  Jal ovec,  2007 WI  

App 206,  305 Wi s.  2d 467,  739 N. W. 2d 834,  whi ch hel d t hat  a 

f our - year  unmodi f i abl e f l oor  on chi l d suppor t  was agai nst  publ i c  

pol i cy,  was i nconsi st ent  wi t h t he f ol l owi ng f oot not e i n Fr i sch,  

304 Wi s.  2d 1,  ¶74 n. 23:   " St i pul at i ng t o a mi ni mum amount  f or  a 

l i mi t ed per i od of  t i me does not  v i ol at e publ i c pol i cy because i t  

ensur es t hat  a cer t ai n amount  of  chi l d suppor t  i s  r ecei ved,  

whi ch i s i n t he best  i nt er est s of  t he chi l dr en. "    

¶97 The cer t i f i cat i on al so asked t hi s cour t  t o expl ai n 

whet her  i t  mat t er ed f or  pur poses of  publ i c pol i cy i f  t he 

dur at i on of  an unmodi f i abl e f l oor  on chi l d suppor t  was " t i ed t o"  

a f ut ur e t i me when i t  woul d be l ogi cal  t o r eexami ne suppor t .  

¶98 How does t he maj or i t y opi ni on cl ar i f y t he meani ng and 

cont i nued val i di t y of  t he Fr i sch f oot not e and t he cont i nued 

val i di t y of  Jal ovec and ot her  case l aw devel oped by t he cour t  of  

appeal s?  I t  doesn' t .    

¶99 The maj or i t y does not  answer  t he cour t  of  appeal s '  

quest i on about  a st i pul at i on' s dur at i on bei ng " t i ed t o"  a 

l ogi cal  poi nt  i n t he f ut ur e.   I t  mer el y st at es t hat  st i pul at i ons 

not  r el at ed t o a r easonabl e f ut ur e r eeval uat i on poi nt  " may not  

meet  wi t h t he appr oval  of  t he c i r cui t  cour t . "   Maj or i t y op. ,  
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¶47.   Under  t he st andar d act ual l y adopt ed by t he maj or i t y,  why 

does t he dur at i on of  t he st i pul at i on mat t er ,  i r r espect i ve of  

whet her  i t  i s  " t i ed t o"  a l ogi cal  poi nt  i n t he f ut ur e?  A cour t  

may modi f y t he t er ms of  t he st i pul at i on i f  needed f or  t he best  

i nt er est s of  t he chi l d.   

¶100 The maj or i t y has cr eat ed a new appr oach t o 

unmodi f i abl e st i pul at i ons i mposi ng a f l oor  on chi l d suppor t .   I t  

f ocuses on t he ci r cui t  cour t ' s  equi t abl e power  t o modi f y  

" unmodi f i abl e"  st i pul at i ons under  cer t ai n c i r cumst ances and has 

j ammed t hi s appr oach ont o past  case l aw wi t hout  expl ai ni ng t he 

dr amat i c shi f t  i n t he cour t ' s  anal yt i cal  f r amewor k.   Rat her  t han 

acknowl edgi ng t hat  i t s met hodol ogy cl ashes wi t h pr i or  case l aw 

i nvol v i ng " unmodi f i abl e"  f l oor s on chi l d suppor t ,  t he maj or i t y 

t r i es t o save pr i or  cases i n some f or m and muddi es t he wat er s 

even f ur t her .  

I I I  

¶101 Despi t e t hese concer ns,  I  bel i eve t hat  c i r cui t  cour t s  

wi l l  wi sel y appl y t he maj or i t y ' s opi ni on i n t he same way t hat  

t hey appl y Wi s.  St at .  § 767. 59( 1f )  t o payer s and payees seeki ng 

t o modi f y chi l d suppor t  or der s ( t hat  do not  i ncl ude any 

" unmodi f i abl e"  pr ovi s i on) .   The maj or i t y ' s anal ysi s r el y i ng on 

equi t abl e est oppel  and unf or eseen ci r cumst ances t hat  adver sel y 

af f ect  t he best  i nt er est s of  t he chi l d wi l l  mor ph i nt o t he 

st at ut or y st andar ds of  " subst ant i al  change i n c i r cumst ances"  and 

" t he best  i nt er est s of  t he chi l d. "  

¶102 Never t hel ess,  I  di ssent  r at her  t han concur  because t he 

maj or i t y er r s i n i t s bot t om l i ne i n t he pr esent  case.  
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¶103 The maj or i t y c l ai ms t hat  t he c i r cui t  cour t  appl i ed t he 

maj or i t y opi ni on' s anal ysi s when t he ci r cui t  cour t  appl i ed 

equi t abl e est oppel  and deni ed t he payer ' s at t empt  t o modi f y t he 

st i pul at i on.   Maj or i t y op. ,  ¶48.   Yet  t he c i r cui t  cour t  di d not  

know about  t he maj or i t y opi ni on' s newl y mi nt ed equi t abl e power  

of  t he c i r cui t  cour t  and t her ef or e coul d not  have appl i ed i t  and 

di d not  appl y i t .    

¶104 The ci r cui t  cour t  hear d l egal  ar gument  by counsel  f or  

bot h par t i es about  whet her  t he st i pul at i on v i ol at ed " publ i c 

pol i cy"  ( whi ch was not  def i ned)  and,  r el at edl y,  whet her  

equi t abl e est oppel  coul d appl y.   Nei t her  counsel  nor  t he c i r cui t  

cour t  addr essed t he si gni f i cance of  any " unf or eseen 

ci r cumst ances"  t hat  mi ght  " adver sel y af f ect  t he best  i nt er est s 

of  t he chi l d. "   Al t hough t he ci r cui t  cour t  hear d counsel  br i ef l y 

summar i ze backgr ound f act s t hat  l ed t he payer  t o seek 

modi f i cat i on,  t he c i r cui t  cour t  di d not  hol d a hear i ng t o f i gur e 

out  whet her  t her e wer e unf or eseen ci r cumst ances t hat  adver sel y  

af f ect  t he best  i nt er est s of  t he chi l d.   The ci r cui t  cour t  

f ocused ent i r el y  on t he quest i on whet her  a 33- mont h unmodi f i abl e 

chi l d suppor t  f l oor  was voi d as a mat t er  of  l aw as cont r ar y t o 

publ i c pol i cy,  t he t hi r d el ement  of  equi t abl e est oppel .      

¶105 The ci r cui t  cour t  car ef ul l y appl i ed t he t hen- exi st i ng 

equi t abl e est oppel  f r amewor k.   I t  concl uded t hat  t he 33- mont h 

unmodi f i abl e f l oor  was not  voi d as a mat t er  of  l aw,  whi ch 

sat i sf i ed t he t hi r d l egal  el ement  of  equi t abl e est oppel .   

Ther ef or e,  t he payer  coul d be equi t abl y est opped f r om seeki ng 

modi f i cat i on of  t he " unmodi f i abl e"  st i pul at i on.    
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¶106 The ci r cui t  cour t  t hen announced,  pr oper l y,  t hat  i t  

was exer ci s i ng i t s di scr et i on whet her  t o appl y equi t abl e 

est oppel  i n t he pr esent  case and deci ded t o appl y equi t abl e 

est oppel ,  but  di d not  expl ai n why i t  deci ded t o do so,  beyond 

t he f act  t hat  t he l egal  el ement s of  equi t abl e est oppel  wer e 

sat i sf i ed.   The ci r cui t  cour t  st at ed:   " So al l  t he r equi r ement s 

f or  t he appl i cat i on of  est oppel  have been met .   I  exer ci se my 

di scr et i on,  whi ch i s t he f i nal  s t ep under  [ Jal ovec] ,  I  exer ci se 

my di scr et i on t o appl y t he doct r i ne of  est oppel  .  .  .  . "   

¶107 As t hi s cour t  of t en not es,  a di scr et i onar y deci s i on 

must  be f ounded upon pr oper  l egal  st andar ds. 6  I n t he pr esent  

case,  t he c i r cui t  cour t  s i mpl y concl uded t hat  est oppi ng t he 

payer  spouse di d not  v i ol at e publ i c pol i cy " wher e t he chi l dr en' s 

best  i nt er est  demand t hat  t hey cont i nue t o r ecei ve a cer t ai n 

amount  of  chi l d suppor t  or  at  l east  a mi ni mum l evel . "   Thi s 

l anguage i s r emi ni scent  of  Fr i sch,  i n whi ch t he cour t  expl ai ned 

i n a f oot not e t hat  unmodi f i abl e f l oor s do not  v i ol at e publ i c 

pol i cy because t hey " ensur e[ ]  t hat  a cer t ai n amount  of  chi l d 

suppor t  i s  r ecei ved. " 7  But  t he c i r cui t  cour t ' s  di scr et i onar y 

deci s i on was not  based on t he l egal  st andar d t he maj or i t y 

cr eat es t oday.   The ci r cui t  cour t  made no f i ndi ngs about  

unf or eseen ci r cumst ances t hat  mi ght  adver sel y af f ect  t he best  

i nt er est s of  t he chi l d and t hi s cour t  cannot  make any such 

f i ndi ngs on t he basi s of  t he r ecor d bef or e i t .    

                                                 
6 See,  e. g. ,  McCl ear y v.  St at e,  49 Wi s.  2d 263,  277,  182 

N. W. 2d 512 ( 1971) .  

7 Fr i sch,  304 Wi s.  2d 1,  ¶74 n. 23.    
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¶108 The maj or i t y opi ni on i s cor r ect  t hat  t he payer  has not  

demonst r at ed t he exi st ence of  such ci r cumst ances,  maj or i t y op. ,  

¶3,  but  i t  f ai l s  t o acknowl edge or  r eal i ze t hat  t he payer  was 

never  gi ven t he oppor t uni t y t o make any such demonst r at i on 

because i t  was not  t he f ocus of  t he hear i ng.   Thus,  under  t he 

r easoni ng of  t he maj or i t y opi ni on,  t he mat t er  must  be r emanded 

t o t he c i r cui t  cour t  t o gi ve t he payer  an oppor t uni t y t o 

demonst r at e " unf or eseen ci r cumst ances"  t hat  " adver sel y af f ect  

t he best  i nt er est s of  t he chi l d. "    

¶109 For  t he r easons set  f or t h,  I  di ssent .  

 

 



No.   2010AP177. ssa 

 

 
 

1

 

 
 

 

 
 


	CaseNumber
	AddtlCap

		2014-09-15T18:26:15-0500
	CCAP




