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No. 2010AP177
(L.C. No. 2006FA1556)

STATE OF W SCONSI N ) I N SUPREME COURT

In re the marri age of:

Suzanne R My, Fl| LED
Petitioner-Respondent,
APR 3, 2012
V.
Di ane M Frengen
M chael T. May, Clerk of Supreme Court

Respondent - Appel | ant .

APPEAL from an order of the Circuit Court for Dane County,

Maryann Sum , Judge. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This case is before
the court on certification by the court of appeals, pursuant to
Ws. Stat. § 809.61 (2007-08).1 The certified question is
whether a stipulation and order establishing a 33-nonth
unnodi fiable floor for child support paynents is enforceable.

12 The circuit court for Dane County concluded that the

order was enforceable when Mchael WMy (Mchael), the payor

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 versi on unl ess ot herw se indi cat ed.



No. 2010AP177

spouse, sought to reduce his child support paynents to his
former wife, Suzanne May (Suzanne), a little nore than one year
after entry of the order. On M chael's appeal fromthe circuit
court's order, the court of appeals certified the appeal to us
because existing case law could be read as conflicting and
because the court of appeals concluded that there existed a need
for clarification of the proper legal standard upon which to
eval uate unnodifiable floors for child support paynents.

13 We conclude that the Mys' stipulation and order for
child support is enforceable. The parties freely and know ngly
entered into the stipulation at issue, and the terns of the
stipul ation wer e fair and equi t abl e to t he parties.
Furthernore, the agreenent is not contrary to public policy
because the «circuit <court retains its wequitable power to
consider circunstances in existence when the stipulation was
chal | enged that were unforeseen by the parties when they entered
into the agreenent if those circunstances adversely affect the
best interests of the children. M chael has not denonstrated
t he exi stence of such circunstances. Accordingly, we affirmthe
decision of the circuit court.

| . BACKGROUND

14 M chael and Suzanne May were married on Novenber 9,
1996. During the couple's alnobst nine years of marriage, they
had two children, NNNM in 1998 and J.J.M in 2002. In m d-
2005, Suzanne petitioned for divorce in the circuit court for
WIll County, Illinois, and on Cctober 25, 2005, that court
i ssued a judgnent dissolving the Mays' narriage. The divorce

2
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judgnent incorporated the parties' Marital Settlenent Agreenent
and Joint Parenting Agreenment, in which the couple stipulated to
shared custody of the children, as well as <child support
paynments from M chael to Suzanne.

15 At the time of the stipulation, M chael was
unenpl oyed, having recently lost his job as a packagi ng engi neer
at Molex, Inc. Because M chael was unenployed at that tinme, the
parties agreed that his child support paynments would be $444. 44
per nmonth, in addition to certain past due paynents to be nmade
soon after entry of the judgnent of divorce, as well as costs
for daycare and extracurricular activities for the children. As
part of the stipulation, Mchael was required to inform Suzanne
of any changes in his enploynent, at which point his support
obligations would be recalcul ated. The stipulation also
provided that M chael was responsible for 50 percent of the
children's nedical, dental, and vision insurance prem uns until
he becane reenployed, after which he would be responsible for
100 percent of such prem uns.

16 On Sept enber 25, 2006, Mchael registered the Illinois
court's judgnent in the Dane County circuit court and noved the
Wsconsin court to nodify the judgnment of divorce. M chael
sought nodifications to his obligations for <child support,
i nsurance premuns, and daycare costs, as well as a placenent
change for the children. Additionally, Mchael sought to
pr event Suzanne from wunilaterally altering the placenent

schedul e when conflicts ar ose with t he children's
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extracurricular activities, an issue that would continue to
rai se hackles in the ensuing years.

17 The famly court conmm ssioner, the Honorable Marjorie
Schuett, dismssed Mchael's notion on January 9, 2007, on the
ground that there had been no substantial change in
circunstances since the entry of the earlier <child support
order. M chael sought a de novo hearing before the circuit
court, and Suzanne responded by seeking attorney fees for
M chael's alleged overtrial.? At the hearing, the circuit court
allowed the parties ten days to nodify or wthdraw their
notions, after which a guardian ad |item would be appointed.
M chael withdrew his notion for nodification and, at the sane
time, the court granted Mchael's attorney's request for |eave
to withdraw fromrepresentation.

18 In July 2007, Conmm ssioner Schuett entered another
order based on a new stipulation that established Mchael's
nmonthly child support obligation of $1,203. Even before the
actual entry of that second conprehensive order, M chael sought
a de novo review, and soon thereafter, he again noved to revise
physi cal pl acenment and to nodify his support paynents.

Additionally, in Septenber 2007, Conmm ssioner Schuett issued an

2 Overtrial is a famly law doctrine that courts enpl oy when
one party's approach to litigation is unreasonable and causes
the other party to incur unnecessary expense. Frisch .
Henrichs, 2007 W 102, 92 n.1, 304 Ws. 2d 1, 736 N.W2d 85.
Wen a finding of overtrial is made, a court may order that the
offending party pay a larger part of the attorney fees of the
other party. 1d. at f2.
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order to show cause regarding renedial contenpt for Mchael's
failure to nake nedical and daycare paynents, as well as other
vari ous paynents owed to Suzanne under the July 2007 order

19 In Cctober 2007, Mchael again noved to nodify his
support paynents. As the parties prepared for a hearing on the
nmotion in Decenber 2007, he withdrew that notion and the parties
entered into another conprehensive stipulation, which ostensibly
resolved all outstanding issues between them On January 7,
2008, the court entered an order based on that stipulation. The
stipulation and order included a reaffirmation of Mchael's
obligation to pay $1,203 per nonth for child support, which the
parties agreed "shall be the m nimum anount due for a period of
no less than thirty-three (33) nonths from Decenber 11, 2007,
and M chael may not file for a reduction in that anount for the
full 33 nonth period."”

10 As an apparent quid pro quo for Mchael agreeing to
the unnodifiable floor on child support paynents and to mnake
paynments accordingly, Suzanne agreed to assune 100 percent of
child care costs as of Decenber 2007. Additionally, the parties
agreed that Mchael could tenporarily nake decreased paynents on
his child support arrearages because, as of the date of the
stipulation and order, he was working part-time and earning
approximately $11 per hour. The specifics of the agreenent were
read into the record at the hearing before the circuit court,
and both the parties and their attorneys acknow edged that the

terms stated constituted the agreenent of the parties.



No. 2010AP177

11 Soon after entry of the order, M chael's (new)
attorney noved the circuit court to grant leave to wthdraw as
M chael's counsel, which the court granted. The record then
shows nore than a year-and-a-half hiatus fromlitigation between
the parties, until June 20009. At that tinme, M chael sought an
order for contenpt against Suzanne, on grounds that Suzanne had
failed to conply with the previous court orders regardi ng shared
pl acenment, decision-nmaking authority, and previously adjudicated
childcare costs. At the sanme time, Mchael also sought a
reduction in his child support paynents.?3

12 This reconmencenent of litigation between the parties
in June 2009 marks the beginning of the events directly giving
rise to this appeal. In response to Mchael's notions, Suzanne
countered with a flurry of notions of her own, including notions
for contenpt, to nodify the judgnment regarding extracurricul ar
activities, and to dismss Mchael's notion to reduce child
support paynents. On the eve of the hearing on the various
notions, the parties negotiated and ultimately reschedul ed the
heari ng before Comm ssioner Schuett for Septenber 1, 20009. At
the Septenber 1 hearing, Conm ssioner Schuett denied Mchael's

nmotions; M chael sought de novo review in the circuit court.

® The record shows that at the time of his June 2009
notions, M chael had recently lost the job he had held since
approximately May 2008, as a result of his position having been
"elimnated.” The record also shows that during that period of
enpl oynment, M chael failed to inform Suzanne of his increase in
salary, as required by earlier stipulations and orders.
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113 On Septenmber 23, 2009, the circuit court denied
M chael's notion to hold Suzanne in contenpt of court, denied
Mchael's nmotion to nodify his support obligations and held
M chael in contenpt for his failure to conply with the court's
previ ous orders regarding paynent of child support, healthcare
costs and past due childcare costs. The court also concl uded
that M chael was equitably estopped from seeking a reduction in
his support paynents because allow ng such nodification would
"unravel" the parties' stipulation of Decenber 2007. M chael
appeal ed and the court of appeals certified the appeal to this
court, which certification we accept ed.

1. DI SCUSSI ON
A.  Standard of Review

14 The questions on review are: (1) whether the Decenber
2007 stipulation and order establishing unnodifiable mninmm
child support paynents for 33 nonths violate public policy, and
(2) whether the circuit court erred when it estopped M chael
from seeking nodification of his child support paynents, based
on the parties' agreenent that was incorporated into a court
or der. If a trial court's decision to apply estoppel would
violate public policy, a reviewng court nmnust reverse that

decision as an erroneous exercise of discretion. See King v.

King, 224 Ws. 2d 235, 248, 590 N W2d 480 (1999). The
determ nation of whether equitable estoppel may be applied to an

uncontested set of facts is a question of law that we review



No. 2010AP177

i ndependently of the previous court decision.? Randy A.J. .

Norma 1.J., 2004 W 41, 912, 270 Ws. 2d 384, 677 N W2d 630.

Were the circuit court has examned the relevant facts and
concluded that the elenments of estoppel are satisfied, the
decision to grant wequitable relief is wthin the court's

di scretion. See Affordable Erecting, Inc. v. Neosho Tronpler,

Inc., 2006 W 67, 121, 291 Ws. 2d 259, 715 N. W2d 620.
B. Child Support Stipulations Generally
15 The court of appeals noted in its certification that
the case law applicable to unnodifiable <child support
stipulations could be read as conflicting. Accordingly, the
court of appeals requested clarification to ensure proper
application of public policy when examning the enforceability

of child support stipulations. See May v. My, No. 2010AP177,

2011 W 51579, at *1 (Ws. C. App. Jan. 6, 2011). To clarify
the applicable public policy concerns, we exam ne the relevant
cases fromboth this court and the court of appeals.

116 We begin with an exam nation of the case that M chael
found so troubling that he requested it be overrul ed, Honore v.
Honore, 149 Ws. 2d 512, 439 N.wW2d 827 (C. App. 1989). I n
Honore, the court of appeals held that a stipulation that one
parent would continue to pay a certain mninmm amount in child

support, notwi thstanding any changes in inconme or other

“ Although the parties dispute various facts relating to
each other's support or care for the children, the existence of
the Decenber 2007 stipulation and the facts that led to that
stipulation are not in dispute.
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finances, was not contrary to public policy. Id. at 516-18.
The court of appeals relied on the parties' explicit agreenent
that a reduction in the payor's income wuld not alter the
payor's child support obligation. I1d. at 516-17. In so doing,
the parties stipulated that a decline in the payor's "incone or
ot her financial factors" would not constitute cause to reduce
child support, even though such a change would otherw se permt,
but not obligate, a court to reduce the support obligations.
Id. at 514; see also Ws. Stat. § 767.32 (1985-86).

17 Under Honore, then, parties are generally free to
enter into stipulations governing the mninmm anmunt due for
child support, and a «circuit court that approves such
stipulations by incorporating them into its order wll not be
reversed to the extent that the order conports with existing |aw
and public policy. We have recently reaffirmed this principle

in Frisch v. Henrichs, 2007 W 102, 175, 304 Ws. 2d 1, 736

N. W 2d 85.

18 In Frisch, we explained that "we are sensitive to the
i nportance and prevalence of stipulations in helping famlies
going through difficult and litigious divorces and curbing
di sagreenents [between] the parties. The ability to contract is
fundanmental to our |egal system and may aid parties in settling
their divorces nore amcably." 1d. W also stated in Frisch
that, notwithstanding the rights of parents to stipulate for
child support, "the child's best interests are paranount,"”
suggesting that where a conflict between the two val ues exists,
the child' s best interests nust prevail. I|d.

9
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119 Even prior to the court of appeals' decision in
Honore, we have long recognized that the best interests of the
child are the primary guidepost for courts considering approva
and nodi fication of orders for child support. As early as 1970,

in Bliwas v. Bliwas, 47 Ws. 2d 635, 178 NwW2d 35 (1970), we

recogni zed that a court is enpowered to nmake such orders and
nodi fications as the best interests of the child may require
Id. at 6309. W also recognized that a court exercising its
equitable authority could issue certain child support orders
based on the stipulation of the parties, even though the
provisions to which the parties stipulated could not be inposed
absent the agreenent. See id. at 638-40.

120 In Bliwas, the payor father had agreed to pay child
support for one of the children until that child reached age 21
in exchange for reduced support paynents during the child's
mnority. See id. at 640. W concluded that the stipulation
did not violate public policy and that it was enforceable
between the parties. 1d. at 638-41. Qur conclusion rested not
solely on a theory of private contract or inherent authority of
the court, but on equitable principles that required that "'a
party who procures or consents to the entry of [a] decree is
estopped to question its validity, especially where he has
obtained a benefit fromit.'" |d. at 640 (citation omtted).

21 Soon after Bliwas, we held in Severson v. Severson, 71

Ws. 2d 382, 238 N.W2d 116 (1976), that an automatic reduction
clause in a child support stipulation (reducing the father's
paynments by 20 percent upon each of five children's reaching the

10
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age of mmjority) did not violate public policy. [|d. at 387-88.
Therein, we again held that where the parties reached an
agreenent on a particular provision in the child support
stipulation, and where that provision did not, either on its
face or in effect, interfere with the best interests of the
children, the <courts wuld not excuse enforcenent of the
provision. See id. at 386-88.

22 In Rintelman v. Rintelman, 118 Ws. 2d 587, 348 N W2d

498 (1984), we upheld a stipulation to continue spousal
mai nt enance paynments after the payee wife's remarriage, on the
ground that she had relied on the agreenent and, therefore, the
payor husband was estopped from denying his continuing
obl i gati on. W stated in Rintelman that no quid pro quo was
necessary to denonstrate the applicability of estoppel; rather,

in the context of spousal nmintenance and child support:

[A]lIl that need be shown to constitute an estoppel is
that both parties entered into the stipulation freely
and knowi ngly, that the overall settlenment is fair and
equitable and not illegal or against public policy,
and that one party subsequently seeks to be rel eased
fromthe terns of the court order on the grounds that
the court could not have entered the order it did
wi thout the parties' agreenent.

Id. at 596.

23 Accordingly, we recognize that Wsconsin courts have
long utilized their equitable authority to uphold stipulations
governing child support, and that such stipulations should be
uphel d unless doing so would threaten the best interests of the

chi |l dren. The cases in which binding support agreenents have

11
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been invalidated typically have involved factual scenarios in
whi ch enforcenment of the agreenments would have run afoul of the
best interests of the child. These specific scenarios, however,
have not materially altered the underlying rule of |aw where
stipulations are reviewed to determ ne whether they are in the
best interests of the child. This policy continues to guide
Wsconsin courts in their eval uations of child support

agr eenents. See, e.g., Severson, 71 Ws. 2d at 387-88, Bliwas,

47 Ws. 2d at 639-40.

24 The prototypical case in which an unnodifiable
agreenent has been invalidated involves a stipulation limting
the ability of a parent receiving child support to act in the

best interests of the children. For exanple, in Ondrasek v.

Tenneson, 158 Ws. 2d 690, 462 N.W2d 915 (C. App. 1990), the
court of appeals invalidated a stipulation that provided for
"periodic paynents,"” but barred any other paynents designated as
“child support.” 1d. at 693-94. The court determ ned that the
stipulation could have been read either as a conplete waiver of
child support paynents or as establishing an wunnodifiable
ceiling on the payor's support obligations. 1d. at 694.

25 Under either interpretation, the court concluded that
the parties' stipulation inpermssibly precluded reconsideration
of support obligations when one child' s placenent changed from
primarily living with the father to primarily wth the nother.
See id. Therefore, the stipulation threatened to |eave
unaddressed the changing needs of the children. Id. at 696-97
Accordi ngly, Ondrasek has been cited for the rule that a child

12
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support stipulation that would prevent a payee spouse from
seeking an wupward nodification wupon the occurrence of a
substantial change in «circunstances is per se invalid as

interfering with the best interests of the child. See id.; see

al so Wod v. Propeck, 2007 W App 24, 121, 299 Ws. 2d 470, 728

N. W2d 757.

26 In addition to affirmng the payee spouse's ability to
seek nodifications in the best interests of the child, we also
acknowl edge the principle that a payor spouse has a
responsibility to act in the best interests of the child.
Therefore, where a child support stipulation would hinder the
payor spouse's ability to protect the best interests of the
child, such stipulation will be invalidated on the sane grounds
as would a stipulation that hinders the payee's ability to

protect the children. See Krieman v. Coldberg, 214 Ws. 2d 163,

177, 571 N.W2d 425 (Ct. App. 1997).

27 In Krieman, the court of appeals concluded that a
child support stipulation that inposed an unnodifiable floor on
the payor spouse's paynent obligations w thout any durational
[imt would not be upheld. See id. at 178. The child support
stipulation in Krieman provided that "neither party shall under

any circunmstances have the right to petition the court for a

nodi fication of the child support provided for herein." 1d. at
167. The court of appeals invalidated the stipulation
reasoning that the agreenment's lack of a durational Ilimt

threatened to deprive the payor of the opportunity to seek
nodi fication upon a substantial change in circunstances, even

13
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when such change may have negatively affected the best interests
of his children. 1d. at 175-76.

128 A central conponent in determning whether an
unnodi fiable child support floor is enforceable is the duration
of the provision, as the court of appeals has recognized. See
Wod, 299 Ws. 2d 470, 920, Krieman, 214 Ws. 2d at 175-76;
Honore, 149 Ws. 2d at 513-14. In Honore, for exanple, the
court of appeals concluded that an approximately three-year
unnmodi fiable floor did not violate public policy, even where the

payor asserted a decrease in his inconme during that tine.

Honore, 149 Ws. 2d at 513-14. Conversely, in Krieman, the
court concluded that a stipulation without any durational limt
was unenforceable on public policy grounds. Krieman, 214

Ws. 2d at 165. Therefore, a child support obligation that is
indefinitely unnodifiable wll likely violate public policy.
See id. at 175-78.

129 However, a durational limt wll not necessarily save
a child support stipulation. In Wod, a stipulation that
prohibited either party from seeking nodification of <child
support obligations for seven years absent "cat astrophic
circunstances" was held to violate public policy. See Wod, 299
Ws. 2d 470, ¢91. The court of appeals determned that the
stipulation woul d have prevented the payee nother from obtaining
a nodification even after the children's placenent changed from
shared to primarily with the nother. See id., 911 (citing Ws.
Stat. 8§ 767.32(1)(a) (2003-04) (later renunbered to Ws. Stat.
8§ 767.59(1f) by 2005 Ws. Act 443 88 148-59)). The court of

14
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appeal s concluded that even though the parties' stipulation was
intended to be fair to both spouses by inposing a bilateral
l[imtation, the stipulation would have interfered with the
court's ability to nake orders in the best interests of the
children. 1d., 1114, 18.

130 In Frisch, we concluded that a four-year noratorium on

child support litigation violated public policy because such a
limtation would have inposed an wupper |imt on the payee's
ability to secure support for the children. See Frisch, 304

Ws. 2d 1, Y67. Such a ceiling would have deprived the payee of
the ability to seek a nodification even upon a showing of a
substantial change in circunstances necessitating an increase to
protect the best interests of the children. Id., 974. I n
Frisch, we also stated that although the four-year unnodifiable
ceiling violated public policy, no such prohibition existed for
unnodi fiable floors when they are limted in duration. 1d., 74
n. 23. Specifically, we reasoned that "[s]tipulating to a
m ni mum anmount for a limted period of time does not violate
public policy because it ensures that a certain anmount of child
support is received, which is in the best interests of the
children." 1d.

131 Soon after our decision in Frisch, the court of

appeal s deci ded Jal ovec v. Jal ovec, 2007 W App 206, 305 Ws. 2d

467, 739 N W2d 834, which involved vyet another four-year
nmoratorium on child support litigation. In Jal ovec, however,
the challenge inplicated what could be argued to be an
unnodi fiable floor on child support, because the payor father

15
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sought to decrease his paynent obligations after taking primry
pl acenent of one of the children. See id., 116, 19. Relying on
our statenent in Frisch that a four-year ceiling was contrary to
public policy, the court of appeals held that the four-year
nmoratorium on requesting a support reduction was also contrary
to public policy. Id., 919. It was this reasoning that
pronpted the court of appeals in the instant case to seek
clarification of the question of when a I|imted duration,
unnodi fiable floor for <child support violates public policy.
See May, 2011 W 51579, at *1, 4.

132 In addition to the relevant case |law, we also exam ne
the statutory bases upon which child support obligations are
founded. O inportance to this case is Ws. Stat. 8 767.59(1f),
whi ch guides courts' decisions about whether to nodify child
support orders in two separate ways. On its face, 8§ 767.59(1f)
provides courts with exanples of factual scenarios that my

constitute "substantial changes 1in circunstances" that are

sufficient to nodify orders for child support. Sone of those
scenarios, listed in 8 767.59(1f)(b), give rise to a rebuttable
presunption that a substantial change has occurred. For
exanple, "[c]omencenent of receipt of aid to famlies wth

dependent children" sets up a rebuttable presunption of a
substanti al change under 8§ 767.59(1f) (b)1. O her circunst ances,
for exanple those listed in paragraph (c), relate possible
instances in which a court may find that such a change has

occurr ed. Therefore, these provisions signal to courts and

16
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litigants when nodification to child support orders my be
pr oper.

133 Moreover, Ws. Stat. 8 767.59(1f) also provides sone
prelimnary guidance to parties seeking to enter into agreenents
to govern child support. In particular, § 767.59(1f)(b)2.
provides that after the passage of 33 nonths, a rebuttable
presunption arises that a substantial change in circunstances
has occurred that warrants a revision of the previous child
support order, unless the order is expressed as a percentage of
the payor's incone. The legislature's inclusion of a period of
time giving rise to a rebuttable presunption conveys that unti
the provided tinme period is reached, the passage of tineg,
W thout nore, may not support the conclusion that a substantia
change in circunstances has occurred. Notably, this legislative
policy conports with decisions of this court and the court of
appeal s exam ni ng dur ati onal limts in child support
stipul ations.

134 From the foregoing, we conclude that there exists a
framework governing child support stipulations and orders.
First, ceilings on child support paynents are presuned to be

i nval i d. See Frisch, 304 Ws. 2d 1, 174; see also Ondrasek, 158

Ws. 2d at 694-97. The foundation for this rule is |ong-
est abl i shed: the best interests of the child require that a
payee spouse cannot be deprived of the ability to seek a

nmodi fication in child support. See Ondrasek, 158 Ws. 2d at

694-97.

17
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135 Second, an unnodifiable floor on child support

paynments that is not |limted in duration, e.dg., Krieman, 214

Ws. 2d at 178, or that has an excessively long duration, e.g.
Wod, 299 Ws. 2d 470, 9912-14, may violate public policy. Just
as payees have a duty, and therefore nust have the ability, to
protect the best interests of the children, payors have a duty,
and therefore also nust have the ability, to protect the best
interests of their children. Stated otherw se, an unnodifiable
fl oor of excessive duration has the potential to inpose undue
hardship on the payor parent's ability to provide for the best
interests of the children, thereby negatively affecting the

children's relationships with that parent. See Krieman, 214

Ws. 2d at 177-78. However, we decline to adopt a rule that
unnodi fiable floors that are limted in duration are invalid per

se. See Frisch, 304 Ws. 2d 1, 974 n.23. Agreenents that

provi de an unnodifiable child support floor for a limted period
of tinme often are created to lessen litigation between the
parties. Repetitive litigation and the tension it creates are
not in the best interests of children.

136 Third, where the parties to a child support order have
entered into a stipulation in regard to child support for a
l[imted period of tinme that the court has adopted, courts wll
attenpt to give effect to the parties' intentions where the

stipulation was entered into freely and know ngly, was fair and

equi tabl e when entered into, and is not illegal or violative of
public policy. See id., 168. In this context, a court's review
typically will consider the doctrine of equitable estoppel, by

18
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which a party may be precluded from challenging an agreenent
when the elenents of estoppel set forth in Rintelman are

satisfied. See Rintelman, 118 Ws. 2d at 596 (stating elenents

of estoppel as (1) both parties entered into the agreenent

freely and knowingly; (2) overall, the settlenent is fair and
equitable; and (3) the agreenent is not illegal or violative of
public policy). In the event that the elenents of estoppel are

met, courts have the equitable authority to decide whether to
hold the parties to their bargain or to release them fromit.

See Jal ovec, 305 Ws. 2d 467, 111

137 Finally, courts retain the equitable power to consider
circunstances in existence when the stipulation is challenged
that were unforeseen by the parties when they entered into the
stipulation if those circunstances adversely affect the best
interests of the child. This is so because the protection of
children and intervening in their best interests constitute
| ong-standi ng grounds for exercising the equity jurisdiction of

the courts. See Dovi v. Dovi, 245 Ws. 50, 57, 13 N.wW2d 585

(1944). Accordi ngly, if presented wth the circunstances
descri bed above when a party seeks to enforce such an agreenent
and the other party seeks to nodify the judgnment that
incorporates the agreenent, courts retain the equitable
authority and discretion to refuse to uphold all child support
stipul ations, even those that under principles of estoppel would

ot herw se be enforceabl e.
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C. Application

138 The circuit court concluded that the Mays' stipul ation
and the facts of this case required that Mchael be held to his
contractual and judicial child support obligations. The court
determned that the elenents of estoppel were net, and that
there were no circunstances that would warrant relief from the
parties' agreenent. As discussed below, we reach the sane
concl usi on.

139 Qur reviewis tw-fold: we first examne the facts as
found by the circuit court to determ ne whether the el enents of
estoppel are satisfied as a matter of law, if we conclude that
they are, we examne the circuit court's decision to apply
estoppel to determ ne whether doing so was an erroneous exercise
of discretion. W will affirmthe circuit court if it exam ned
the relevant facts, applied the proper |egal standard and, using
a denonstr at ed rational process, reached a reasonabl e

concl usi on. See MIller v. Hanover Ins. Co., 2010 W 75, 929,

326 Ws. 2d 640, 785 N W2d 493. Accordingly, we begin by
exam ning the elenents of estoppel in light of the facts of this
case.

40 In the context of <child support stipulations, the
first element of estoppel asks whether M chael and Suzanne
freely and knowi ngly entered into the support stipulation. See
Frisch, 304 Ws. 2d at 1, 168. Judge Sum conducted a careful
exam nation to determne each party's understanding and
acceptance of the terns of the Decenber 2007 stipulation. Her
exam nation denonstrates that the parties were assisted by
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skilled counsel; that the terns of the stipulation were clearly
expressed; and that both parties were aware of and in agreenent
on those ternms. W therefore agree wth the circuit court that
both parties freely and knowingly entered into the support
stipul ation.

41 The second elenent of estoppel requires that the
stipulation was fair and equitable. 1d. At the outset, we note
the apparent incongruity in Mchael's stipulation to pay $1, 200
per nonth when his nonthly incone from part-tinme enploynent at
the tine of the stipulation ranged between $1,600 and $1, 800.
W also note that when M chael becane unenployed between the
time of the stipulation and the tine of his challenge to it in
m d- 2009, his inconme was practically the sane as it had been at
the tinme of the Decenber 2007 stipul ation.

142 At first bl ush, M chael ' s agr eenent to pay
approximately 75 percent of his income seens high. Upon further
exam nation, though, we are satisfied that the stipulation was
both fair and equitable because it held Mchael, who had
previ ously earned $72,000 per year, to his obligation to support
his children. The stipulation's provision that support could

not be reduced for 33 nonths denonstrates that the parties were
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aware of historical fluctuations in Mchael's incone,® as well as
his history of non-paynent and non-conpliance with prior orders.
In addition, the stipulation and order exhibit a quid pro quo:
M chael was obligated to conply wth the mninum paynent
schedul e in exchange for nodification of his then-existing child
support obl i gati ons, i ncl udi ng subst anti al arrear ages.
Therefore, we conclude that the parties' stipulation was fair
and equitabl e.

143 The third el enent of estoppel is whether the agreenent
was illegal or contrary to public policy. Id., 9168. The
parties' stipulation for child support was not illegal; such
agreenents are provided for by Ws. Stat. 8§ 767.511(1) and Ws.
Stat. 8 767.59(2s). Rat her, the crux of Mchael's argunment is
that the stipulation violates public policy. As discussed in
our examnation of the case law, a stipulation that sets an
unnodi fiable floor for child support for a [imted term does not
necessarily run afoul of the public policy of protecting the

best interests of the child. | d.

® The record shows that less than six nonths after entering
the stipulation, and nearly one vyear before his challenge,
M chael once again found enployment in his field earning
approxi mately $72,000 per year. The record also shows that
M chael failed to report this substantial change in his incone
to Suzanne as required by the Decenber 2007 stipulation.
Al t hough these facts could not retroactively support a finding
that the stipulation was "fair," this behavior does, according
to the record, denonstrate the continuation of a pattern of
obstreperousness toward nmultiple child support orders during the
years following the parties' divorce. From that pattern, there
is anple support for the conclusion that the Decenber 2007
stipulation was, overall, fair and equitable.
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44 As an initial policy matter, we recognize that this
stipulation does not inplicate the prohibition on unnodifiable
child support ceilings. See id., §74. Instead, Mchael asserts
that the 33-nonth unnodifiable floor on his support paynents
suffers fromthe sane infirmties as do ceilings. As suggest ed
in our preceding discussion, we have |ocated no support for the
conclusion that the 33-nonth unnodifiable floor is a per se
violation of the policy of protecting the best interests of the
chi | d.

45 Contrary to the purpose of a child support ceiling, a
floor setting the mninmm anount of child support paynents does
not threaten to deprive a payee parent of the ability to seek
nmore support for his or her child. This is inportant because
the payee is the parent that a court and the parties have
determned to be nore in need of financial support, as between
the two parents, in order to provide for the best interests of

the child. See, e.g., Ws. Stat. 8§ 767.511, Ws. Admn. Code

8 DCF ch. 150 (prefatory note). Therefore, when a floor for
child support paynents is inplenented and enforced, there is no
fear that a payee parent will be hindered in his or her ability
to protect the best interests of the child. The concerns
di scussed in cases such as Wod, 299 Ws. 2d 470, 918, or
Ondrasek, 158 Ws. 2d at 696-97, are not relevant here, where
Suzanne, as the payee, was free to seek an upward nodification
if the need presented itself.

146 Next, we note that there exists sone potential
confusion regarding the permssible duration of an unnodifiable

23



No. 2010AP177

child support floor. Wthout rejecting Honore's determ nation

that a three-year stipulation was acceptable, we reaffirm our

deference to the legislature's presunptive durational limt for
changed ci rcunst ances, 33 nont hs. See W s. Stat.
8§ 767.59(1f) (b) 2. Beyond t he | egi sl ature's rebuttable

presunption of 33 nonths, case |aw suggests that stipulations

| asting nore than four years could be too |engthy. See Frisch

304 Ws. 2d 1, ¢974. So, too, stipulations that are not related
to a point in time that reasonably would support a reeval uation
of the parties' support obligations and needs may not neet wth
the approval of the circuit court. See Wod, 299 Ws. 2d 470,
120. Section 767.59(1f)(b)2.'s rebuttable presunption that
arises at 33 nonths represents what the legislature has
determned is a reasonable time to reconsi der support.

147 From these principles, we conclude that the Muys' 33-
month stipulation did not violate public policy. Where the
parties entered into the stipulation freely and know ngly, where
the overall agreenent is fair and equitable, and where the
stipulation is not violative of public policy, a court should be
cautious when asked to allow one of the parties to disavow the
agreenent . Al though courts retain their equitable power to
nodi fy child support paynments notwithstanding the parties'
agreenent to an "unnodifiable" floor, due to the absence in this
case of unforeseen circunstances that negatively affect the best

interests of the children, the agreenent and order do not
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violate public policy.® Accordingly, we agree with the circuit
court and conclude that the final elenent of estoppel is
satisfied.

48 Qur analysis turns, then, to whether the circuit court
erroneously exercised its discretion when it held M chael
estopped from challenging the stipulation within the 33-nonth
period of its existence. See King, 224 Ws. 2d at 248. Ve
conclude that the circuit court did not erroneously exercise its
di scretion: the court examned the relevant facts, applied
proper |egal standards, and used a denonstrated rational process
to reach a conclusion that a reasonable judge could reach.
MIller, 326 Ws. 2d 640, 929. Therefore, we affirmthe circuit
court's decision to apply -equitable estoppel to preclude
M chael's challenge to the Muys' stipulation by nodifying the
order that incorporates it.

149 As a final matter, we acknowl edge M chael's argunent
that the passage of tine and the devel opnent of nore holistic
notions of post-divorce famly structure warrant overruling the
court of appeals' decision in Honore. M chael argues that the
shift in policy, as expressed in the relevant admnistrative
code sections, see, e.g., Ws. Admn. Code 8 DCF ch. 150,
support his argunment that the financial integrity of the payor
parent has becone a greater priority than ever before, and that

that policy supports his attenpt to reduce his paynents.

® | ndeed, M chael has not pointed to any changed
ci rcunst ances since the entry of the 2007 order.
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Al though M chael seens to argue that the policies of the |ate-
1980s are of a bygone era, we nonetheless continue to view the
Honore <court's analysis and conclusion as persuasive. In
Frisch, we referred to Honore with approval, and therefore, even
if times have changed since 1989 when Honore was decided, we do
not accept the argunent that such changes justify our rejection
of the equitable principles enunciated in Honore.
1. CONCLUSI ON

150 We conclude that the Mys' stipulation and order for
child support is enforceable. The parties freely and know ngly
entered into the stipulation at issue and the terns of the
stipulation were fair and equitable. Furthernore, the agreenent
is not contrary to public policy because the circuit court
retains its equitable power to consider circunstances in
exi stence when the stipulation was challenged that were
unforeseen by the parties when they entered into the agreenent
if those circunstances adversely affect the best interests of
the children. M chael has not denonstrated the existence of
such circunstances. Accordingly, we affirm the decision of the
circuit court.

By the Court.—JFhe order of the circuit court is affirned.
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151 ANN WALSH BRADLEY, J. (concurring). This case
presents an inportant issue wth far-reaching consequences.
Wsconsin circuit courts have jurisdiction over thousands of
di vorces across the state. To ease contentious litigation and
settle their expectations, parties to a divorce often enter into
purportedly "unnodifiable"” stipulations establishing a set |evel
of child support.

52 The court of appeals certified this case to this court
so that we could clarify whether stipulations establishing
unnodi fiable, limted-duration floors on <child support are
contrary to public policy. The responsibility of this court is
to provide clear guidance on this inportant issue that affects
courts and litigants on a daily basis. | do not join the
majority out of concern that its purported answer to this
guestion creates confusion rather than clarity.

I

153 | agree with many of the underpinnings of the majority
opi ni on. The child s best interests are, and should be, the
gui depost of a court's determ nation on whether to nodify child
support. Majority op., T19. Parties may stipulate to a
l[imted-duration, wunnodifiable child support floor, and such
stipulations are not categorically contrary to public policy.
Id., 135. Such a stipulation can help a famly going through a
difficult divorce by curbing disagreenents and litigation anong
t he spouses. See id., 9Y35-36. Nevertheless, a court retains

the discretion to nodify a limted-duration unnodifiable floor



No. 2010AP177. awb

on child support when the facts of an individual case warrant a
nmodi fication. 1d., 1115, 24.

54 As | see it, the court's discretion to nodify an
ot herwi se unnodifiable child support floor can be explained as
follows: As a result of the party's stipulation to nake child
support wunnodifiable for a limted duration, a party under a
child support order may be estopped from later seeking its
nodi fi cati on. However, even if all the elenents of the
equi table defense of estoppel are nmet, a circuit court may
within its discretion decline to apply the doctrine of estoppel.

See id., 736 (citing Jalovec v. Jalovec, 2007 W App 206, 111,

305 Ws. 2d 467, 739 N W2d 834). Circuit courts should be
trusted to wisely exercise their discretion under the facts of a
particul ar case.

55 This is precisely the analysis undertaken by the
circuit court in this case. The court found that the elenents
of estoppel were net, and then it exercised its discretion,
estopping M chael from seeking a nodification. | agree with the
majority that the circuit court examned the relevant facts,
applied a proper standard of Ilaw, and used a denonstrated
rational process to reach a conclusion that a reasonable judge
coul d reach. Id., 948. Accordingly, there was no erroneous
exerci se of discretion.

|1

156 The majority's approach is not so straightforward.

Rat her, as explained by the dissent, the majority's analysis of
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this reoccurring situation |eaves many unanswered questions in
its wake.

157 First, the majority enploys circular reasoning. It
concludes that wunnodifiable stipulations are not contrary to
public policy because, when they are contrary to public policy,
they can be nodified. See id., 93.

158 Second, the mjority's discussion of when an
unnodi fiable stipulation should be nodified is difficult to
under st and. The majority asserts that a circuit court may
"consider circunstances in existence when the stipulation is
chal l enged that were unforeseen by the parties when they entered
into the stipulation if those circunstances adversely affect the
best interests of the child." 1d., 137.

159 Although the mpjority's analysis appears to rest upon

the above statenment, it is difficult to evaluate that
statenent's inport. It may be that the mgjority neans nothing
nore than what | have set forth above. That is, estoppel is an

equi tabl e defense, and even when all of the elenments of estoppel
are net, the circuit court nust exercise its discretion in
deci di ng whether to apply it.

160 However, the mmjority can also be interpreted as
creating a new or di fferent | egal st andar d—unf or eseen

ci rcunst ances. According to the mjority, a party nust
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denonstrate unforeseen circunstances before a circuit court can
exercise its authority to nodify the parties' stipulation.?

61 Is this "new' standard really nothing nore than the
exi sting "substantial change in circunstances” standard under
Ws. Stat. 8 767.59(1f)? See dissent, 983. Does the mpjority
intend to create a new standard? Whatever it is doing, it
should be clearly stated in order to provide clear guidance to
litigants and courts.

62 In addition to uncertainty about whether the majority
has created a new standard, further questions remain. If the
majority does intend to create a new standard, how does this new
standard, "unforeseen circunstances,” fit with the "substantial
change in circunstances" standard for nodifying orders in the
absence of a stipulation? See Ws. Stat. § 767.59(1f). l's
"unforeseen circunstances” a higher or Jlower hurdle than
"substantial change in circunstances"? The nmjority does not
say.

163 | agree that the circuit court did not erroneously

exercise its discretion when it denied Mchael's notion to

nodi fy child support on account of equitable estoppel. However,
because | am concerned that the nmajority confuses rather than
clarifies the law, | respectfully concur.

Y1f the majority has created a new standard, | fear that
its effect will be to limt the circuit court's authority to
safeguard the best interests of the child. If a party nust

establish unforeseen circunstances, then the mjority has
shifted the focus from the best interests of the child to
whether the litigants actually foresaw the circunstances when
they entered into the stipulation.

4
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164 SHI RLEY S. ABRAHAMSON, C. J. (dissenting). This case
presents an oft-recurring situation. A clear answer is needed
one that can readily be applied in the nunerous child support
cases that present substantially the sanme issue. The mgjority

opi nion does not, in ny opinion, fit the bill.

165 The issue presented is "whether . . . a 33-nonth
unnodi fiable floor for child support paynents is enforceable.”
Majority op., 91.1 The mjority answers in the affirmative,
relying on the equitable power of <circuit courts to nodify
unnodi fiable child support orders (notw thstanding the parties’
stipulation that it is "unnodifiable"), unforeseen circunstances
that adversely affect the best interests of the child, the
doctrine of equitable estoppel, case |law discussing equitable
estoppel, and the duration of an "unnodifiable" stipulation.
Majority op., 13 & passim Thus, according to the majority
opi ni on, t he parties cannot effectively stipul ate to
unnodi fiable child support.

66 Stripping away the language in the mjority opinion
about the doctrine of equitable estoppel and the application of
the doctrine, | read the essence of the majority opinion as

hol ding that a stipulation inposing a floor on child support is

! The ~circuit court's 2008 judgment incorporated the
parties' stipulation regarding child support. Both parties were
represented by counsel. Nei ther party appealed the judgnent.

Neither party clains in the present proceeding that he or she
did not understand the stipulation or that when the stipulation
was adopted it was unfair to the parties or was not in the best
interests of the child.
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enforceabl e against the payer (here Mchael My) unless the
payer shows that "unforeseen circunstances"” exist at the tine
the payer seeks to nodify <child support and that "those
ci rcunst ances adversely affect the best interests of the child."

67 |1 agree with the majority opinion that a circuit court
has the power to nodify a support order, regardless of whether
the stipulation purports to be "unnodifiable." | do not join
the mpjority opinion because there is a sinpler, nore straight-
forward approach to this case.

168 Once the court acknow edges that the circuit court has
the power to nodify "unnodifiable" support orders, which it does
in the present case, the court should not, in my opinion, create
its own rules and standards to govern when this power may be
exer ci sed. Rat her, Ws. St at. 8767.59(1f), the statute
governing nodification of support orders, should take over.
Wsconsin Stat. § 767.59(1f) denonstrates that the |egislature
has carefully attenpted to shape circuit courts' and parties'
power to nodify child support. In its entirety, Ws. Stat.
§ 767.59(1f) provides:

SUPPCORT: SUBSTANTI AL CHANGE | N CI RCUMSTANCES.

(a) Except as provided in par. (d), a revision under
this section of a judgnent or order as to the anount
of child or famly support may be nade only upon a
finding of a substantial change in circunstances.

(b) In an action under this section to revise a
judgnment or order with respect to the amount of child
support, any of the following constitutes a rebuttable
presunption of a substantial change in circunstances
sufficient to justify a revision of the judgnment or
order:
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1. Comrencenent of receipt of aid to famlies wth
dependent children under s. 49.19 or participation in
W sconsin works under ss. 49.141 to 49.161 by either
parent since the entry of the last child support
order, including a revision of a child support order
under this section.

2. Unless the anpbunt of child support is expressed in
the judgnent or order as a percentage of parental
income, the expiration of 33 nonths after the date of
the entry of the last child support order, including a
revision of a child support order under this section.

3. Failure of the payer to furnish a tinely disclosure
under s. 767.54.

4. A difference between the amount of child support
ordered by the court to be paid by the payer and the
anount that the payer would have been required to pay
based on the percentage standard established by the
departnment under s. 49.22(9) if the court did not use
the percentage standard in determning the child
support paynents and did not provide the information
required under S. 46. 10(14) (d), 49. 345(14) (d),
301.12(14)(d), or 767.511(1n), whi chever IS
appropri ate.

(c) In an action under this section to revise a
judgnment or order with respect to an anount of child
support, any of the following my constitute a
substantial change of circunmstances sufficient to
justify revision of the judgnent or order:

1. Unless the amount of child support is expressed in
the judgnent or order as a percentage of parental
incone, a change in the payer's incone, evidenced by
information received under @ s. 49.22(2m by the
departnment or the county child support agency under s.
59.53(5) or by other information, from the payer's
income determined by the court in its nost recent
judgment or order for child support, including a
revision of a child support order under this section.

2. A change in the needs of the child.
3. A change in the payer's earning capacity.

4. Any other factor that the court determnes is
rel evant.
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(d) In an action under this section to revise a
judgnment or order with respect to child or famly
support, the court is not required to nmake a finding
of a substantial change in circunstances to change to
a fixed sumthe manner in which the ampbunt of child or
famly support is expressed in the judgnent or order.

169 In sum ny preferred holding in the present case is to
apply Ws. Stat. § 767.59(1f) to govern the circuit court's
power and the rights and responsibilities of payers and payees
in nodification of a child support order, regardless of whether
the stipulation for support (upon which the circuit court's
order is based) is purportedly "unnodifiable.”

170 My preferred holding would forthrightly acconplish
what the majority opinion mght be doing in what | consider a
circular, hard-to-follow fashion.

171 My preferred holding, just like the nmajority opinion
majority op., 9193, 47, deprives parties of +the ability to
stipulate to a truly unnodifiable child support floor. Thi s
result is necessary because freedom of contract cannot take
precedence over the best interests of the child.? Wile it is
nore frequently the case that raising the amunt of child
support would be in the child' s best interests, situations could
arise in which Iowering the amount would be in the child s best
i nterests because of fluctuations in the parents' inconme |evels.
See mpjority op., 135.

172 When an "unnodifiable" floor or a ceiling on child
support is at issue, the judicial nethodology, in ny opinion,

should be the sane as when the child support stipulation is

2 See Frisch v. Henrichs, 2007 W 102, 975, 304 Ws. 2d 1,
736 N. W 2d 85.
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silent about whether it is nodifiable: Apply Ws. Stat.
§ 767.59(1f) to determne whether the parties may obtain a
nodi fication of child support.

173 1 recognize that "unnodifiable" stipulations are neant
to avoid the frivolous, repeated notions that unfortunately
sonetines are filed in the aftermath of a contentious divorce
But crucially, courts are not powerless to curb abusive
litigation tactics. See mgjority op., 17 n.2. Mor e
inmportantly, the legislature has attenpted to reduce notions to
change child support by creating a high bar for nodifying child
support (i.e., a substantial change in circunstances) precisely
to put a brake on repetitive, unnecessary litigation. If this
| egislative brake is insufficient, the |egislature should create
a steeper burden on those seeking nodification of child support
and inpose steeper consequences for frivolous or abusive
attenpts to nodify child support. Until that time, | believe
courts should apply Ws. Stat. 8§ 767.59(1f).

I

174 Beyond ny fundanental disagreenent with the majority's

approach, | do not join the mmjority because its reasoning

presents nunerous quandaries and glitches.

175 First, the majority's rule is circular. It in effect
holds that wunnodifiable floors on child support, for limted
dur ati ons, are enforceabl e, but explains that they are
enforceabl e because circuit courts nmay nodify them I n ot her

words, a stipulation adopting an unnodifiable floor on child

support is enforceable because it is judicially nodifiable!
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76 This circularity allows the majority to confusingly
and incorrectly apply equitable estoppel in the present case.
Majority op., 113, 38-48. The first two elenents of estoppel
are not inplicated by the present case. First, the parties
freely and knowingly entered into the stipulation. Second, the
terms were fair and equitable to the parties when nade.

177 The confusion arises in the nmpjority's treatnment of
the third el enent: Equi t abl e estoppel is not available if the
stipulation is contrary to public policy.

178 The nmpjority holds that the stipulation in the present
case is not contrary to public policy because a court may nodify
it. Majority op., 913, 47. Accordingly, as a matter of |[|aw,
the payer in the present case is not equitably estopped from
seeking a nodification.

179 | understand why the mpjority opinion falls into the
trap of trying to apply equitable estoppel in the present case.
Prior cases have analyzed an unnodifiable floor on support in
terms of the third elenent of equitable estoppel (public
policy), and the parties' argunments in the present case discuss
equitable estoppel and public policy.? Consequently, the
maj ority opinion feels conpelled to use this anal ysis.

80 The mjority errs, however, because it fails to
recogni ze that the third elenment of equitable estoppel no |onger
appl i es because the nmgjority holds, as a matter of law, that the

"unnodi fiable" floor is judicially nodifiable, and consequently

3 Mchael May's brief addresses estoppel but takes a broader
view of the case law. See majority op., 149.

6
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the stipulation is not against public policy. Majority op.,
193, 47. Thus, as a matter of law, the doctrine of equitable
estoppel does not apply in the present case. The nmgjority is

oblivious to the fact that as a result of its opinion, the
equi tabl e estoppel analysis falls out of the picture.

181 Nevert hel ess, the mjority noves to the second
guestion applying the doctrine of equitable estoppel according
to our prior case law. The question then becones, nmay the payer
(here M chael May) get a nodification of the support stipulation
i nasmuch as he is not equitably estopped? In other words, nay
the circuit court exercise its discretion to nodify child
support regardless of equitable estoppel? That depends,
according to the mpjority opinion, on whether the payer
denonstrates that unforeseen circunstances exist that adversely
affect the best interests of the child, which leads ne to the
next reservation | have about the majority opinion.

82 Second, the nmmjority opinion unnecessarily introduces
new, undefined criteria to cases involving nodification of a
stipulation on child support.

83 Are "unforeseen circunstances,” nmgjority op., 93, the
same as a "substantial change in circunmstances” under Ws. Stat.

§ 767.59(1f), which governs nodification of support orders?*

“ Noting that no statutory definition exists for what
constitutes a substantial change in circunstances, the court of
appeals has explained that "[o]ne shorthand definition for a

substanti al change in circunstances is that it is sone
unforeseen event which occurs after an agreenent has been
execut ed. " Jalovec v. Jalovec, 2007 W App 206, 9124, 305

Ws. 2d 467, 739 N. W 2d 834.
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184 1s "adversely affect the best interests of the child,"
majority op., Y3, the sane standard as "in the best interests of
t he chil d?"

85 1 cannot tell whether the nmgjority is creating a
hi gher bar for a circuit court to nodify child support when the
parties’ stipulation is "unnodifiable" than Ws. St at .
8§ 767.59(1f) provides when the stipulation does not include an
"unnodi fiabl e" provision. Since an "unnodifiable" stipulation
and a stipulation that does not include an "unnodifiable"
provision are, as a matter of law, both judicially nodifiable
why shouldn't a court treat the two stipulations the sane?

86 Third, the majority opinion's reliance on a circuit
court's power to nodify "unnodifiable" stipulations is a break
from the analyses in past case |aw Because the nmmjority
nevertheless relies on equitable estoppel and does not explain
prior cases in terms of this change in the analysis, the
maj ority creates confusion and i ncoherence in the case | aw.

87 1In prior cases, the court has assuned that an
"unnodi fiable" stipulation is actually unnodifiable and anal yzed
the stipulation as such.

188 For exanple, in Frisch v. Henrichs, 2007 W 102, 1Y76-

77, 304 Ws. 2d 1, 736 N.W2d 85, this court held that any
unnodi fiable stipulation inposing a ceiling on child support
violates public policy and is unenforceable. The Frisch court
acknowl edged that "[t]he ability to contract is fundanental to
our |legal system and nay aid parties in settling their divorces

nore amcably,” but recognized that in the «child support
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context, "the child' s best interests are paranmount.” Frisch,
304 Ws. 2d 1, 975. A truly unnodifiable ceiling would violate
public policy because it would prevent a nodification of child
support even when there is a substantial change in circunstances
and nodification would be in the child s best interests.

189 Frisch seens to have been wongly decided in |ight of
the mpjority's newfound reliance on the «circuit ~court's
equitable power to nodify "unnodifiable" stipulations. Under
the mpjority's reasoning, unnodifiable stipulations inposing a
ceiling on child support should be enforceable because circuit
courts have the discretion to nodify them when necessary to
protect the child s best interests. Despite the incoherence
injected into the Frisch holding by the mgjority's holding in
the present case, the mmpjority opinion, 91931, 45-46, clains it
reaffirms Frisch (although it adds a new twist that is not
present in the Frisch opinion).®

90 Simlar incoherence arises in the mgjority's treatnent

of Krieman v. Goldberg, 214 Ws. 2d 163, 571 N W2d 425 (C.

App. 1997). In Krieman, the court of appeals held that an
unnodi fiable floor on child support that was wunlimted in
duration violates public policy and is unenforceable. The

Kri eman court stated that "an unreviewable stipulation for child

® The majority opinion at 734 reads Frisch as holding that
ceilings on child support paynents are "presunmed” to be invalid,
citing 774 of Frisch and Ondrasek v. Tenneson, 158 Ws. 2d 690,
694-96, 462 N.W2d 915 (C. App. 1990). Nei ther Frisch nor
Ondrasek refers to a presunption. Both cases held that the
unnodi fi abl e agreenents placing a ceiling on child support were
per se unenforceable as contrary to the public policy of

protecting the best interest of the child.

9
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support coul d j eopardi ze a payer parent's financi a
future . . . ." Id. at 178 (enphasis added). Such a
stipulation "may have detrinmental effects on the parent/child
relationship and in this way would ultimately not serve the best
interests of the child." 1d.

191 As Krieman denonstrates, under prior case l|law, the
duration of the unnodifiable stipulation was of gr eat
i nport ance. But duration was significant because it was
understood that "unnodi fi abl e" in the stipulation neant
unnodi fi abl e. Duration was a proxy for determ ning whether the
stipulation was in the best interests of the child or against
public policy (that is, not in the best interests of the child).
The | onger the duration of the stipulation, the nore likely the
stipulation would prevent a nodification of child support
despite a substantial change in circunstances that rendered the
current support not in the best interests of the child.

192 Under the mmjority's reasoning, duration should be
irrel evant. Yet the mpjority treats duration as potentially
di spositive. Majority op., 91936, 44, A47. According to the
maj ority opinion (which admts to being influenced by Ws. Stat.
§ 767.59(1f)), a 33-nonth stipulation is acceptable but a
stipulation lasting nore than four years may be too |engthy.
Majority op., 946. If circuit courts have the power to nodify
unnodi fi able stipulations inmposing a floor on child support, why
does the duration of the stipulation nmatter? Under the |ogic of
the majority opinion, an unnodifiable stipulation of unlimted

duration inposing a floor on child support is not per se

10
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contrary to public policy because the circuit court has the
power to nodify it at any time for unforeseen circunstances that
adversely affect the best interests of the child.

193 Frisch and Krienman are not the only cases that no
| onger nmake sense in light of the nmpjority opinion. A dramatic

additional exanple is Honore v. Honore, 149 Ws. 2d 512, 439

N.W2d 827 (Ct. App. 1989), in which the court of appeals held
that an unnodifiable floor lasting approximately three years was

enforceable and not contrary to public policy, despite the fact

that the stipulation prevented nodification of child support

even on "a show ng of cause." Honore, 149 Ws. 2d at 516.

194 The present case features a nearly identical fact
pattern as Honore. The child support floor is unnodifiable here
for 33 nonths, conpared to approximately 36 nonths in Honore.
The mjority clains that it 1is not rejecting "Honore's
determination that a three-year stipulation was acceptable,”
majority op., 9146, but in fact, the mpjority overrules Honore

sub silentio.

195 The Honore court explicitly held that the stipulation

could not be nodified even on a showing of cause; the floor on

child support in Honore was truly unnodifiable for three years
and was neverthel ess declared enforceable. Under the majority's
reasoning in the present case, Honore is no |onger good |aw.
According to the najority opinion, the Honore stipulation could
be judicially nodified for cause within the three-year period

that is, the stipulation would be judicially nodified if the

payer or payee denonstrated at any tine unforeseen circunstances

11
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that adversely affected the best interests of the child. The
majority does not conme to terms wth this reality or the
i ncoherence in the case |aw.

196 The court of appeals certified the instant case to
this court to clarify what the court of appeals saw as confusion
in the case |aw The certification menorandum asks whether a

recent court of appeals decision, Jalovec v. Jalovec, 2007 W

App 206, 305 Ws. 2d 467, 739 N W2d 834, which held that a
four-year unnodifiable floor on child support was against public
policy, was inconsistent with the following footnote in Frisch
304 Ws. 2d 1, 174 n.23: "Stipulating to a m nimum anount for a
l[imted period of tine does not violate public policy because it
ensures that a certain anobunt of child support is received,
which is in the best interests of the children.”

197 The certification also asked this court to explain
whether it mattered for purposes of public policy if the
duration of an unnodifiable floor on child support was "tied to"
a future time when it would be | ogical to reexam ne support.

198 How does the nmpjority opinion clarify the nmeaning and
continued validity of the Frisch footnote and the continued
validity of Jalovec and other case |aw devel oped by the court of
appeal s? It doesn't.

199 The mmjority does not answer the court of appeals’

guestion about a stipulation's duration being "tied to a
| ogical point in the future. It nerely states that stipulations
not related to a reasonable future reevaluation point "may not

nmeet with the approval of the circuit court.” Majority op.,

12
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147. Under the standard actually adopted by the nmgjority, why
does the duration of the stipulation natter, irrespective of
whether it is "tied to" a logical point in the future? A court
may nodify the ternms of the stipulation if needed for the best
interests of the child.

1100 The mmjority has created a new approach to
unnodi fi able stipulations inmposing a floor on child support. It
focuses on the circuit court's equitable power to nodify
"unnodi fiabl e" stipulations under certain circunstances and has
jammed this approach onto past case |law w thout explaining the
dramatic shift in the court's analytical framework. Rather than
acknow edging that its mnethodology clashes with prior case |aw
i nvolving "unnodifiable” floors on child support, the nmgjority
tries to save prior cases in sone form and nuddies the waters
even further.

11

1101 Despite these concerns, | believe that circuit courts
will wisely apply the mpjority's opinion in the sane way that
they apply Ws. Stat. 8§ 767.59(1f) to payers and payees seeking
to nodify child support orders (that do not include any
"“unnodi fiabl e" provision). The majority's analysis relying on
equi tabl e estoppel and unforeseen circunstances that adversely
affect the best interests of the child wll norph into the
statutory standards of "substantial change in circunstances"” and
"the best interests of the child."

1102 Neverthel ess, | dissent rather than concur because the

majority errs inits bottomline in the present case.

13
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1103 The najority clains that the circuit court applied the
majority opinion's analysis when the circuit court applied
equi tabl e estoppel and denied the payer's attenpt to nodify the
stipul ati on. Majority op., 948. Yet the circuit court did not
know about the majority opinion's newy mnted equitable power
of the circuit court and therefore could not have applied it and
did not apply it.

1104 The circuit court heard |egal argunent by counsel for
both parties about whether the stipulation violated "public
policy" (which was not defined) and, relatedly, whether
equi tabl e estoppel could apply. Neither counsel nor the circuit
court addr essed t he significance of any "unf or eseen
ci rcunstances” that mght "adversely affect the best interests
of the child.” Although the circuit court heard counsel briefly
summari ze background facts that |ed the payer to seek
nodi fication, the circuit court did not hold a hearing to figure
out whether there were unforeseen circunstances that adversely
affect the best interests of the child. The circuit court
focused entirely on the question whether a 33-nonth unnodifiable
child support floor was void as a matter of law as contrary to
public policy, the third el enent of equitable estoppel.

1105 The circuit court carefully applied the then-existing
equi tabl e estoppel franework. It concluded that the 33-nonth
unnodi fiable floor was not void as a matter of law, which
satisfied the third legal elenent of equitable estoppel
Therefore, the payer could be equitably estopped from seeking

nodi fication of the "unnodifiable" stipulation.

14



No. 2010AP177.ssa

1106 The circuit court then announced, properly, that it
was exercising its discretion whether to apply equitable
estoppel in the present case and decided to apply equitable
estoppel, but did not explain why it decided to do so, beyond

the fact that the legal elenents of equitable estoppel were

satisfied. The circuit court stated: "So all the requirenents
for the application of estoppel have been net. | exercise ny
di scretion, which is the final step under [Jalovec], | exercise

nmy discretion to apply the doctrine of estoppel

1107 As this court often notes, a discretionary decision
must be founded upon proper legal standards.® In the present
case, the circuit court sinply concluded that estopping the
payer spouse did not violate public policy "where the children's
best interest demand that they continue to receive a certain
anount of <child support or at least a mninum |evel." Thi s
| anguage is rem niscent of Frisch, in which the court explained
in a footnote that wunnodifiable floors do not violate public
policy because they "ensure[] that a certain amunt of child
support is received."’ But the circuit court's discretionary
decision was not based on the legal standard the majority
creates today. The «circuit court nade no findings about
unforeseen circunstances that mght adversely affect the best
interests of the child and this court cannot make any such

findings on the basis of the record before it.

® See, e.g., MCeary v. State, 49 Ws. 2d 263, 277, 182
N.W2d 512 (1971).

" Frisch, 304 Ws. 2d 1, 774 n.23.

15
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1108 The nmjority opinion is correct that the payer has not
denonstrated the existence of such circunstances, nmgjority op.,
13, but it fails to acknowl edge or realize that the payer was
never given the opportunity to make any such denonstration
because it was not the focus of the hearing. Thus, under the
reasoning of the majority opinion, the matter nust be remanded
to the circuit court to give the payer an opportunity to
denonstrate "unforeseen circunstances” that "adversely affect
the best interests of the child."

1109 For the reasons set forth, | dissent.

16
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