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REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. Brenda B. seeks review of an
unpubl i shed decision of the court of appeals that affirned

orders of the circuit court termnating Brenda's parental rights
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to her son, Desnond F.! During the first phase of the
proceedi ngs, Brenda pled no contest to grounds for involuntary
termnation, which resulted in a finding of parental unfitness.
After conducting a dispositional hearing, the circuit court
term nat ed Brenda' s par ent al rights upon finding t hat
termnation was in the best interests of the child. | t
subsequently denied Brenda's notion to withdraw her no contest
pl ea.

12 Brenda asserts that she presented a prinma facie case
that she did not knowi ngly, voluntarily, and intelligently enter
the no contest plea. Specifically, she argues that the circuit
court failed to inform her that by pleading no contest she was
wai ving her constitutional right to parent, and it failed to
inform her of the full range of possible dispositions the court
could enter.

13 Gven that a finding of parental unfitness does not
necessarily result in an involuntary termnation of parental
rights, we determne that the circuit court was not obligated to
inform Brenda that by pleading no contest she was waiving her
constitutional right to parent. We additionally determ ne that
the court need not explain that the right to parent is a

constitutional right. VWhat is inportant is that the parent

! Brown County D.HS. V. Brenda B., No. 2010AP321,
unpubl i shed slip op. (Ws. Q. App., June 2, 2010), affirmng
orders of the circuit court for Brown County, Tinothy A
Hi nkfuss, J., presiding.
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understands the inport of the rights at stake rather than the
sources fromwhich they are derived.

14 We further conclude that the parent nust be inforned
of the two independent dispositions available to the circuit
court. That is, that the court may decide between dism ssing
the petition and term nating parental rights.

15 Finally, we determne that the colloquy in this case
fulfilled the requirenments set forth above and that Brenda has
failed to present a prima facie case that her plea was not
entered know ngly, voluntarily, and intelligently. Accordingly,
we affirmthe court of appeals.

I

16 In Cctober 2008, Desnond was adjudged to be a child in
need of protection or services. He was placed outside the hone,
in the care of foster parents. Ni ne nonths later, the Brown
County Departnment of Human Services (the County) filed a
petition for involuntary termnation of Brenda's parenta
rights.? As grounds, the County alleged that Desnond was in

continuing need of protection or services and also that Brenda

2 The petition also requested termnation of the rights of
Brian K., the presuned father, as well as "Any and Al Known or
Unknown Fat hers."
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failed to assune parental responsibility for Desnond.?3 See Ws.
Stat. 8§ 48.415(2), 48.415(6).%

17 Through her attorney, Brenda opposed the petition,
demanded a jury trial for the fact-finding hearing, and waived
the statutory time limts. Trial was scheduled for Cctober 6,
2009.

18 However, at a hearing that took place one day before
the scheduled trial, Brenda's attorney advised the court that

Brenda intended to plead no contest to the petition's allegation

that there were grounds for termnation. He explained that
Brenda still intended to contest the ultimate di sposition:
My client and I wll talk some nore but she [has]

indicated to nme that she wunderstands the procedure
‘cuz | explained it to her.

| explained to her the purpose of a jury trial and the
rights that go along with it. W' ve talked.

My client indicates to nme that she is going to agree
to waive her right to have a jury trial in this case
and she [has] nade it clear to ne that she w shes to
contest the ultimate disposition in this case where
she would argue to the Court that it's not in the best
interests of the child to termnate her parenta
rights.

She' s—she has clearly advised me that she does not
want to give up her parental rights and she's made it

® The factual details underlying the petition's allegations
are not set forth in this opinion because the nerits of the
all egations are not at issue in this review

“ Al subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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clear to ne after we further discussed this case that
she does not wish to have a trial.

The County agreed that if Brenda did not contest that Desnond
was in continuing need of protection or services, the County
would nove to dismss the remaining alleged ground for
termnation, failure to assune parental responsibility.

9 On the following norning, the circuit court placed
Brenda under oath and engaged her in a colloquy to determ ne
whet her she knowi ngly, voluntarily, and intelligently intended
to plead no contest to grounds for term nation. The court's
col l oquy was | engthy, occupying 20 pages of hearing transcript.
Additionally, both Brenda's counsel and counsel for the County
addressed Brenda and made extensive inquiries relating to her
pl ea.

110 The court began by ascertaining Brenda's age,
educational l|evel, nental state, satisfaction with her attorney,
and ability to read, wite, and understand English. Br enda
acknowl edged that she had reviewed the petition and its
attachment with her attorney, and she stated that she did not
have any questi ons.

11 Brenda inforned the court that she wanted to plead no
contest to grounds for term nation. The court inquired into
whet her Brenda understood the procedural rights she was waiving
by entering the plea, including the right to call w tnesses, the
right to cross-exam ne wtnesses, and the right to remain silent
wi t hout having anyone conmment upon her silence. It inquired

into whether Brenda understood that she was giving up the right
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to make the County prove the elenents of continuing need of
protection or services by clear and convinci ng evi dence.

12 The court explained that the question at the fact-
finding hearing would have been whether there were grounds to

term nate her parental rights:

[What this whole hearing would be about is not
whet her you're term nate—your parental rights should
be term nat ed. That's ultimately my decision in the
di sposition hearing. | can either grant the petition
to termnate your parental rights or dismss the
petition to term nate your parental rights.

VWhat this is—what this trial would be is [to] see if
there are facts to termnate your parental rights on.
It's called a fact-finding hearing. Do you understand
t hat ?

Brenda responded that she understood. The court outlined the
jury instructions and the special verdict questions, and Brenda
attested that she understood the findings a jury would have to
make.

13 Upon the court's questioning, Brenda indicated she
understood that if the court accepted her plea, the court would

be required to nake a finding of parental unfitness. The court

i nqui red:
[I]f you make a no contest plea and | accept vyour
plea. . . 1 have to mke a finding of parenta

unfitness. Do you understand that?
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Brenda i ndi cated that she understood.”®

14 The ~court infornmed Brenda that once grounds for
termnation were found, the next phase would consist of a
di spositional hearing. It explained that at the dispositional
hearing, the court could either grant the petition or dismss
the petition, and that decision would be nmade based on the best

interests of the child:

| can grant the petition at a dispositional hearing or
| can dismiss the petition at a dispositional hearing.

Those are the two alternatives and by case |law | have
to explain to you that those are the alternatives.

The standard that | use at the dispositional hearing
is different than the standard at a fact-finding
heari ng. The standard is the best interest of the
chi |l d.

15 The court outlined the factors that it would consider

at disposition® and explained: "I make ny decisions based on the

®> The court agreed to delay making the unfitness finding
until the beginning of the dispositional hearing "to allow you
different alternatives."” According to Brenda's attorney's
representations, the intention was to allow Brenda tine to
decide whether she wshed to voluntarily <consent to the
termnation of her par ent al rights. Brenda's attorney
explained: "[I]f she decides to voluntarily termnate her
parental rights, then there would be no need for a finding of
unfitness."

® These factors include: the likelihood of the child s
adoption after termnation; the age and health of the child;
whet her the child has a substantial relationship with the parent
or other famly nenbers and whether it would be harnful to the
child to sever those relationships; the wishes of the child; the
duration of the separation of the parent from the child; and
whether the child will enter into a nore stable and pernanent
famly relationship as a result of the termnation taking into
account the condition of the current placenent, the Iikelihood
of future placenents, and the results of prior placenents.
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best interest of the <child." Brenda indicated that she
understood the factors that would be considered by the court
using the best interests of the child standard.

116 After the court finished its collogquy wth Brenda,
counsel for the County questioned Brenda. Anmong ot her
inquiries, he asked whether she understood that by pleading no
contest, she was giving up her right to fight the County's
all egation that Desnond was in continuing need of protection or
services, and that by giving up her right to fight that
all egation, she could |ose her parental rights to Desnond at the
di spositional hearing:

Q You understand that by pleading no contest you give
up your right to fight the County's allegation that
the child is in continuing need of protection or
services?

A: Yes.

Q . . Do you wunderstand that by giving up vyour
right to fight that allegation you could |ose your
parental rights to Desnond [] at the dispositional
heari ng?

A Yes.
17 Counsel for the County also inquired about Brenda's
understanding of the specific rights she would lose if her

parental rights were term nated at the dispositional hearing:

Q Do you wunderstand that at the dispositional
hearing, if the Court term nates your parental rights,

you will lose the right to have visitation with your
chil d?
A Yes.
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Q@ You wll lose the right to know any information
about your child including where the child is going to
school and information about the child' s health?

Al Yes.

Q Are—that you wll lose the right to nake any
deci sions for your child?

Al Yes.

Q That the child will not have the right to inherit
fromyou?

Al Yes.

Q That you will not have the right to inherit from
your child?

A: Yes.

Q That you will no longer have the right to custody
of the child?

A Yes.

18 In response to further questioning by counsel for the
County, Brenda acknow edged that she was aware that the County
had identified Desnond's current foster nother as a proposed
adoptive parent. Li kewi se, she acknowl edged that county
enpl oyees had discussed various alternatives that mght be
avai l able for Desnond's custody, including custody wth the
Department of Human Services, foster hone placenent, residential
care, and institutionalization.

19 In response to questioning from her own attorney,
Brenda professed to understand how termnation of parental
rights proceedi ngs operate. She acknow edged that she was

famliar with the evidence in the case, and she agreed that sone
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of the evidence was positive and sone of the evidence was
negati ve.

120 Before making any findings, the court asked Brenda
whet her she had any questions, and Brenda responded that she had
none. The court then accepted her no contest plea and concl uded

that it was tendered "freely, voluntarily and intelligently":

After a discussion wwth [Brenda] here on the record |
asked her a variety of questions, received a variety

of responses and [the guardian ad Iliteml nmde a
statenent and [Brown County's counsel] nade statenents
and he asked questions as—as well did [Brenda's
counsel ].

I am finding that she freely, voluntarily and
intelligently tendered a plea of no contest to the

petition and the supplenent to. | do find that
there's a factual basis in the petition; in the
suppl ement t hereto for a fact-finding under
48. 415(2) (a) . So I will accept her no contest plea
here today.

The court indicated that Brenda was "very conposed,” that she
"articulated well,"” and that she "appeared to be very confident
of her responses” and "asked appropriate questions.” It
schedul ed the dispositional hearing for the follow ng nonth.

21 At the scheduled dispositional hearing, the court
initially made the finding of unfitness that had been deferred
from the grounds phase of the proceedings. Brenda then
testified, as did the proposed adoptive nother and the county
soci al worker who had initiated the petition.

22 1n a menorandum decision issued several days |ater,
the <circuit ~court termnated Brenda's parental rights to

Desnond. It explained that the "ultinate decision whether to

10
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termnate parental rights is discretionary.” After discussing
the statutory factors, it concluded that termnating Brenda's
parental rights was in Desnond's best interests. It transferred
parental rights to the State Departnent of Children and Famlies
pendi ng adopti on.

23 Brenda filed a notice of appeal. On Brenda's request,
the court of appeals remanded the matter to the circuit court
for further proceedings so that Brenda could file a notion to

wi t hdraw her no contest plea. Brown County D.H S. v. Brenda B.,

No. 2010AP321, wunpublished slip op. (Ws. Q. App., Feb. 18,
2010) .

24 On remand in the circuit court, Brenda argued that the
col loquy preceding her no contest plea’ was deficient in two
respects. She contended that the circuit court should have
inquired into whether she understood that she was waiving her
constitutionally protected right to act as a parent by pleading
no contest. Brenda also argued that the circuit court was

required to ascertain whether she understood all of the

" Throughout the notion, Brenda's counsel asserted that
Brenda was seeking to wthdraw her "adm ssion." The circuit
court construed Brenda's notion as one to withdraw a plea rather
than any "admission.”™ The court explained: "You are asking to
have her plea w thdrawn. I think it's a plea. | note in
reviewing the transcript that she did not admt, that she was a
no contest, there is a difference[.]"

11
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potential dispositions available under Ws. Stat. § 48.427.8
Brenda asserted that she had been unaware of the inplications of
her no contest plea with respect to these two matters.

25 The court concluded that Brenda had not established
any defect in the colloquy. It denied Brenda's notion to
withdraw her no contest plea wthout holding an evidentiary
heari ng. The court of appeals affirmed in an unpublished

opi ni on. Brown County D.HS. v. Brenda B., No. 2010AP321,

unpublished slip op. (Ws. C. App., June 2, 2010).
I

26 This case raises the question of whether Brenda has
presented a prima facie case that her plea was not entered
knowi ngly, voluntarily, and intelligently. To address Brenda's
argunents, we are required to consider the requirenents of due
process and the interpretation of Wsconsin statutes.

27 Whether Brenda has presented a prima facie case is a

question of |aw Oneida County D.S.S. v. Therese S., 2008 W

App. 159, 17, 314 Ws. 2d 493, 762 N W2d 122. Li kewi se, the

8 Wsconsin Stat. § 48.422(3) provides that *"[i]f the
petition is not contested the court shall hear testinmony in
support of the allegations in the petition, including testinony
as required in sub. (7)." Wsconsin Stat. § 48.422(7)(a)
provides that the court nust "[a]ddress the parties present and
determ ne that the admssion is mde voluntarily wth
understanding of the nature of the acts alleged in the petition
and the potential dispositions.™

In this case, Brenda did not contest the allegation in the
petition that grounds for term nation existed. Nevert hel ess,
she did contest the termnation of parental rights petition,
arguing that the termnation would not be in Desnond s best
i nterest.

12
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requi renents of due process and the interpretation of statutes

present questions of |aw State v. MQire, 2010 W 91, 926

328 Ws. 2d 289, 786 N wW2d 227, State v. Carter, 2010 W 132,

1129, _ Ws. 2d _, _ Nw2a2d _ . We review questions of |aw
i ndependently of the determnations rendered by the circuit

court and the court of appeals. State v. Vannanivong, 2003 W

41, 717, 261 Ws. 2d 202, 661 N. W2d 76.
11

28 To provide context to our discussion, we begin by
setting forth the nature of parental rights as well as the
procedures under Wsconsin statutes by which parental rights may
be involuntarily term nated. Then, we turn to address Brenda's
argunents about the requirenents of a plea colloquy. Finally,
we apply the requirenents we set forth to the colloquy given in
this case.

129 "A parent's desire for and right to the conpani onship,
care, custody, and nmanagenent of his or her <children is an
inportant interest that wundeniably warrants deference and,
absent a power f ul countervailing i nterest, protection.”

Sheboygan County D.HHS v. Julie A B, 2002 W 95, {22, 255

Ws. 2d 170, 648 N W2d 402; see also Evelyn CR v. Tykila S ,

2001 w 110, 920, 246 Ws. 2d 1, 629 N W2d 768. The parent-

child relationship is recognized as a fundanental |iberty

13
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interest protected by the Fourteenth Amendnent.® Steven V. v.

Kelley H, 2004 W 47, 922, 271 Ws. 2d 1, 678 N W2d 856
(citing Santosky v. Kraner, 455 U. S. 745, 753 (1982)).

130 Nevertheless, Wsconsin's Children's Code, Ws. Stat.
ch. 48, provides that "under certain circunstances" a court "may
determne that it is in the best interests of the child for the
child to be renoved fromhis or her parents, consistent with any
applicable law relating to the rights of parents.” Ws. Stat
8 48.01(1)(ag). Term nation of parental rights adjudications
are "anong the nost consequential of judicial acts" because they
i nvol ve the power of the State to "permanently extinguish[]" any
| egal recognition of the rights and obligations existing between
parent and child. Steven V., 271 Ws. 2d 1, ¢921. "When the
State noves to destroy weakened famlial bonds, it nust provide
the parents wth fundanentally fair procedures.” Id., 923
(quoting Santosky, 455 U. S. at 753-54).

131 Initially, the parental right is considered paranount
"until there has been an appropriate judicial proceeding
denonstrating that the state's power mnmay be exercised to

termnate that right." MW v. Mnroe County D HS , 116

®In this case, there is no question that Brenda has a
liberty interest in her relationship with Desnond that 1is
protected under the Constitution. We recognize that not al
bi ol ogi cal par ent al rel ati onshi ps war r ant constitutiona
protection. See, e.g., Caban v. Mhamed, 441 U. S. 380, 392
(1979) ("In those cases where the father never has cone forward
to participate in the rearing of his child, nothing in the Equal
Protection Cl ause precludes the State from w thholding from him
the privilege of vetoing the adoption of that child.").

14
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Ws. 2d 432, 436-37, 342 N W2d 410 (1984). A court my not
term nate parental rights without first making an individualized

determ nation that the parent is unfit. Stanley v. Illinois,

405 U. S. 645, 649 (1972). Once an unfitness determnation is
made, however, it is the best interests of the child rather than
the rights of the parent that is considered "paranmount." See
Ws. Stat. 8§ 48.01. To accommpdate the different and sonetines
conflicting interests involved, termnation of parental rights

proceedings are bifurcated into two phases. Julie A B, 255

Ws. 2d 170, 924.

132 The first phase consists of a fact-finding hearing,
where the purpose is to determ ne whether parental unfitness can
be proven. Ws. Stat. § 48.424(1). During this first phase,
the parent receives a full conplenent of procedural rights.

Julie A B., 255 Ws. 2d 170, 124. The burden is on the

petitioner to denonstrate by clear and convincing evidence that
grounds for termnation exist.' 1d.; Ws. Stat. § 48.31(1). If
the petitioner neets that burden, the court nust find the parent

to be unfit. Ws. Stat. § 48.424(4).

19 Wsconsin Stat. § 48.415 establishes 12 different grounds
for termnation. Conti nuing need of protection or services is
one of these grounds. See Ws. Stat. § 48.415(2).

The procedures outlined in Ws. Stat. ch. 48 are neant to
ensure that parental rights wll be termnated only "after a
del i berative, well considered, fact-finding process utilizing
all the protections afforded by the statutes unless there is a
specific, know edgeable, and voluntary waiver." See MW v.
Monroe County D.H S., 116 Ws. 2d 432, 437, 342 N W2d 410
(1984).

15
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133 An unfitness finding does not predetermne the

ultimate outconme of the proceedings. Julie A B., 255

Ws. 2d 170, 128. Rather, a finding of wunfitness permts the
court to nmove on to the second phase of the proceedings, the
di sposi tional phase. During the dispositional phase, the court
determ nes whether the parent's rights will be termnated and if
so, what wll happen to the child. Steven V., 271 Ws. 2d 1,
126. It is the best interests of the child that is the

"polestar” at the dispositional hearing. Julie A B., 255

Ws. 2d 170, 930; Ws. Stat. § 48.426(2).
|V

134 Under the procedures outlined above, it is during the
first phase of an involuntary termnation of parental rights
proceeding that the parent's interest in the parent-child
relationship is nost jealously protected. A parent who chooses
to enter a no contest plea during this phase is giving up
val uabl e protections and nust have know edge of the rights being

wai ved by naking the plea. Kenosha County D.H S. v. Jodie W

2006 W 93, 925, 293 Ws. 2d 530, 716 N.W2d 845 (citing State
v. Bangert, 131 Ws. 2d 246, 265-66, 389 N.W2d 12(1986)).

135 The principles and analysis of Bangert apply.
Waukesha County v. Steven H., 2000 W 28, 142, 233 Ws. 2d 344,

607 N W2d 607; Jodie W, 293 Ws. 2d 530, 1924 n.14. The
circuit court nust engage the parent in a colloquy to ensure
that the plea is knowing, voluntary, and intelligent. Thi s

colloquy is governed by the requirenments of Ws. Stat.

16
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8§ 48.422(7) and notions of due process. Steven H., 233

Ws. 2d 344, 9125, 39.

136 If the parent can later show that the colloquy was
deficient and also alleges that he or she did not know or
understand the information that should have been provided, that
parent has made a prina facie case that the plea was not
knowi ng, voluntary, and intelligent. Id., f42. At that point,
the burden shifts to the petitioner to denonstrate by clear and
convi ncing evidence that the parent know ngly, voluntarily, and
intelligently pled no contest. |d.

137 Here, Brenda alleges two deficiencies. First, she
asserts that the court failed to inform her that she was wai ving
her constitutional right to parent. Second, she asserts that
the <court failed to inform her of the full range of
di spositions. W address these alleged deficiencies in turn.

A

38 According to Brenda's argunent, the court was
obligated to inform her that, upon the finding of unfitness, she
would lose her constitutional right to parent Desnond. She
asserts that informng a parent that the plea wll result in a
finding of unfitness is insufficient because it does not fully
inform the parent of t he nore solem | oss of t he
constitutionally protected right to parent his or her child.

139 Under our statutory schene, it is not accurate to say
that a parent |loses his or her constitutional right to parent if
the court accepts a no contest plea during the grounds phase
Rat her, the imedi ate consequence of the plea is that the parent

17
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will be found to be unfit. Therese S., 314 Ws. 2d 493, 111;

Ws. Stat. 8§ 48.424(4). Even after the parent is found to be
unfit, however, the circuit court may in its discretion opt to
dismss the petition after the dispositional hearing, |eaving
all parental rights intact. Ws. Stat. 8§ 48.427(2).

140 Therefore, the court was not obligated to inform
Brenda that, upon acceptance of her plea, she would |ose her
constitutional right to parent Desnond. As the court of appeals
persuasively explained in a recent unpubl i shed opinion,
"[b] ecause Wsconsin statutory |aw does not permt a court to
termnate parental rights upon a finding of wunfitness wthout
conpleting the dispositional phase, we see no rationale for
requiring a court to informa parent that a finding of unfitness
results in the automatic loss of the constitutional right to

parent." Dane County D.H S. v. Janes M, Nos. 2009AP2038 &

2009AP2039, wunpublished slip op., 924 (Ws. C. App., Mar. 18,
2010).

41 Neverthel ess, whenever a parent wishes to plead no
contest to grounds for involuntary termnation, the parent nust
be provided with sufficient information to evaluate the stakes

i nvol ved. Before a no contest plea can be accepted, a parent

1 An unpublished opinion has no precedential value and is

not binding on any court of this state. W s. St at .
8 809.23(3)(b) (as anmended by Sup. &. Oder No. 08-02, 2009 W
2, 311 Ws. 2d xxv). Nevert hel ess, an unpublished opinion

i ssued on or after July 1, 2009, that is authored by a nenber of
a three-judge panel or by a single judge under Ws. Stat.
§ 752.31(2) may be cited for its persuasive value. |d.

18
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must understand that the power of the State nay be enployed to
permanently extinguish any |egal recognition of the rights and

obligations existing between parent and child. See Steven V.,

271 Ws. 2d 1, f21. The parent nust be given sufficient
information to understand the rights that could be lost if,
during the second phase of the proceedings, the court decides to
term nate parental rights.

142 It is likewise essential for parents to understand
that they are agreeing to waive the protections which safeguard
parental rights from permanent extingui shnment by the State. The
parent nust be inforned that there are a nunber of procedural
trial rights put in place to prevent parental rights from being

term nated without cause, *?

and that these rights are waived with
the court's acceptance of the plea.

143 1t is inportant that the parent understand that by
pl eading no contest to a ground for termnation, the parent is
waiving the right to make the petitioner prove unfitness by
cl ear and convincing evidence, and that acceptance of the plea

will result in a finding that the parent is unfit. Therese S.,

314 Ws. 2d 493, 1110-11; Janes M, wunpublished slip op., 924,
see also Ws. Stat. § 48.424(4).
144 Finally, the parent nust be infornmed that by pleading

no contest to grounds for termnation, the parent has waived a

12 See, e.g., Ws. Stat. § 48.23(2) (providing for the right
to counsel); Ws. Stat. 8§ 48.31(2) (providing for a right to a
jury trial); State v. Shirley E., 2006 W 129, 149, 298
Ws. 2d 1, 724 N.W2d 623.

19
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fact-finding hearing during the phase of the proceedings in
which the parent's rights receive the utnost protection under
the Constitution. Should a parent wish to contest termnation
after he or she is found to be unfit, that parent is left with
the sole issue of whether termnation of parental rights is in
the best interests of the child. Once the parent is found to be
unfit, it is the court's determ nation about what is best for
the child rather than any concern about protecting the parent's

right that drives the outcone. Therese S., 314 Ws. 2d 493,

116; Janes M, unpublished slip op., 924.

145 At oral argunent, Brenda's counsel advanced that it
was necessary for a court to explain that the right to parent
derives from the Constitution. We disagree that the word
"constitutional" has the talismanic significance attributed to
it by counsel. What is essential is that a parent understands
the nature and inport of the rights involved—not necessarily
t he source of those rights.

46 Accordingly, given that a finding of par ent al
unfitness does not necessarily result in an involuntary
termnation of parental rights, we determne that the circuit
court was not obligated to inform Brenda that by pleading no
contest she was waiving her constitutional right to parent. W
additionally determne that the court need not explain that the
right to parent is a constitutional right. \What is inportant is
that the parent understands the inport of the rights at stake
rather than the sources fromwhich they are derived.

B
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147 We nove next to the question of whether the coll oquy
was deficient because the court failed to inform Brenda of the
full range of dispositions it could enter. Bef ore accepting an
adm ssion of the alleged facts in a petition (or in this case, a
no contest plea to grounds for termnation), a court nust
determine that it is made wth understanding of "the potenti al

di spositions.” W s. St at. 8 48.422(7); Therese S., 314

Ws. 2d 493, {14.

148 Wsconsin Stat. 8§ 48.427 is entitled "Di spositions.”
Subsection (1) nmandates that "after receiving any evidence
related to the disposition, the court shall enter one of the
di spositions specified wunder subs. (2) to (4)." Those

subsections provide:

(2) The court may dismss the petition if it finds
that the evidence does not warrant the term nati on of
parental rights.

(3) The court nmay enter an order termnating the
parental rights of one or both parents.

(3m |If the rights of both parents or of the only
living parent are termnated under sub. (3) and if a
guardi an has not been appointed under s. 48.977, the
court shall [transfer guardi anship and custody pending
adoption to any one of a nunber of individuals or
agencies enunerated in the statute, or appoint a
guardi an and transfer guardi anship and custody to that
guar di an] .

(3p) If the rights of both parents or of the only
living parent are termnated under sub. (3) and if a
guardi an has been appointed under s. 48.977, the court
may enter one of the orders specified in sub. (3m(a)
or (b). If the court enters an order wunder this
subsection, the court shall term nate the guardi anship
under s.48.977.
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(4) If the rights of one or both parents are
term nated under sub. (3), the court nmay enter an
order placing the child in sustaining care under s.
48.428. 13

149 Brenda asserts the statute is unanbi guous. She
contends that the colloquy was deficient because the court
di scussed only two of the potential dispositions—d+disn ssing the
petition and term nating parental rights. Brenda argues that
subs. (3m), (3p), and (4) are all "dispositions,” and further,
that the court was required to inform her of those dispositions
prior to accepting her plea.

150 At first glance, Brenda's argunent that the statute is
unanbi guous appears to have nerit. Wsconsin Stat. § 48.427
refers to "one of the dispositions specified under subs. (2) to
(4)," which would appear to indicate that subs. (2), (3), (3m,
(3p), and (4) are all "dispositions."

151 Nevert hel ess, t he pl ain nmeani ng interpretation
advanced by Brenda does not pass a closer exam nation.
Subsection (1) provides that a court nust enter "one of the
di spositions specified under subs. (2) to (4)." Nevert hel ess,

the court cannot sinply enter one of the "dispositions" set

31t is appropriate for the court to order sustaining care

if it finds that the child is unlikely to be adopted or that
adoption is not in the best interest of the child. Ws. Stat.
§ 48.428(1). Wien a child is placed in sustaining care, |ega
custody and guardianship is transferred to a departnent or
agency, and physical placenent is in the honme of the sustaining
par ent . Ws. Stat. § 48.429(2). Subject to the authority of
the guardian and Ilegal custodian, a sustaining parent has
certain rights and responsibilities necessary for the day-to-day
care of the child. Ws. Stat. § 48.428(3).

22



No. 2010AP321

forth in sub. (3m, sub. (3p), or sub. (4). Rat her, it nust
first enter a disposition termnating parental rights under sub.
(3). See Ws. Stat. § 48.427(3m ("If the rights of both

parents or of the only living parent are term nated under sub

(3) . . . .");, id. 8 48.427(3p) ("If the rights of both parents
or of the only |living parent are termnated wunder sub
(3) . . . ."), id. § 48.427(4) ("If the rights of one or both
parents are term nated under sub. (3) . . . .").

52 Based on the statutory |anguage, it is not accurate to
say that there are five independent dispositions, and the court
must choose one of them Rat her, the court nust first choose
between the two independent dispositions set forth in sub. (2)

and sub. (3)—+t nust dismss the petition or term nate parenta

rights. |f the court termnates parental rights, the court may
exerci se sever al al ternatives for desi gnati ng cust ody,
guardi anship, and care of the child. The availability of the

alternatives set forth in sub. (3m, sub. (3p), and sub. (4) are
contingent upon the court's determnation that parental rights
shoul d be term nated under sub. (3).

153 The purpose of the statutory requirenent that the
court inform the parent about the potential dispositions is to
provide the parent with information relevant to the plea. In a
case such as this where the likely guardi anship and custody of
the child is known to all parties, it does not further the
purpose wunderlying the colloguy to inform the parent about

hypot heti cal but i nprobabl e outcones.
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154 The <court of appeals recently addressed a simlar

argunment in Therese S., 314 Ws. 2d 493. In that case, the

not her decided not to contest the county's allegations that
there were grounds to termnate her parental rights. The court

informed the nother that she was "admtting the grounds for

termnation but still leaving open the question as to what's
gonna happen, the disposition.” 1d., 114. The court expl ai ned
the concept of "disposition" as follows: "[I]t hasn't been
deci ded yet what we're going to do. Your termnation is not

actually entered today. W have nore work to do to deci de what
to do." 1d.

155 The Therese S. court concluded that the colloquy was

deficient. "[A]t the very least,” the court of appeals
concluded, "a court nust inform the parent that at the second
step of the process, the court will hear evidence related to the
di sposition and then will either termnate the parent's rights
or dismss the petition if the evidence does not warrant
termnation.” Id., 916. The court of appeals stopped short of
"requiring courts to inform parents in detail of all potential

outcones." 1d., T17.

156 W& agree with the Therese S. court and determ ne that

not only would such a requirenment be "unduly burdensone,” id.,
but nore inportantly, it has the potential to confuse or m sl ead
rather than to inform To render a plea know ng, voluntary, and
intelligent, we conclude that the parent nust be inforned of the

two independent dispositions available to the circuit court.

24



No. 2010AP321

That is, the court may decide between dismssing the petition
and ternminating parental rights.
\Y

157 1In applying the principles discussed above, we do not
provide a specific checklist. The questions to be asked depend
upon the circunstances of the case. Under the facts presented
here, we conclude that the <colloquy provided Brenda wth
sufficient information to understand the inport of the rights at
st ake. Further, we determne that Brenda received sufficient
information to understand the potential dispositions.

58 During the plea, Brenda was inforned that at the
di spositional hearing, the power of the State could be enpl oyed
to permanently extinguish legal recognition of the rights and
obligations existing between her and Desnond. Counsel for the
County asked if Brenda understood that she "could |ose [her]
parental rights to Desnond [] at the dispositional hearing," and
Brenda stated that she understood. Supra, 16.

159 Through questioning by counsel for the County, Brenda
was provided with additional information to wunderstand the
consequences that termnation of parental rights would have on
her relationship with Desnond. Counsel for the County confirned
her understanding that she could |ose custody and the right to

care for Desnond, the right to nake decisions for Desnond, the

Y1t is not inconsistent with this opinion, if the court

deens it relevant in an individual case, to informthe parent of
possi bl e alternatives for designating custody, guardi anship, and
care of the child.
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right to receive informati on about Desnond, the right to inherit
from Desnond, and the right to visit Desnond. 1d., 17.

60 Additionally, Brenda was inforned that she had a
nunber of procedural rights, and that she was waiving those
procedural rights if the court accepted her plea. Specifically,
the court infornmed Brenda that she was waiving the right to cal
W tnesses, the right to cross-examne wtnesses, and the right
to remain silent wthout having anyone comment upon her silence.
1d., 111

61 Brenda al so was advised that her parental rights could
not be termnated without the County proving unfitness, and that
by pleading no contest, she was waiving the right to have the
County prove by clear and convincing evidence that Desnond was
in continuing need of protection or services. 1d., f11. Brenda
professed to understand that she was "giv[ing] up [her] right to
fight the County's allegation” that Desnond was in continuing
need of protection or services, and that acceptance of her plea
would result in a finding of unfitness. [d., Y113, 16.

162 Further, the court advised Brenda that the standard at
the dispositional hearing differed from the standard at the
fact-finding hearing. Id., 914. It explained that at the
di spositional hearing, its decision would be nade based on
Desnond's best interests, and that the court could determ ne
that it would be in Desnond's best interests to termnate her
parental rights. I|d., 914-15.

163 The court i nf or med Br enda t hat during t he
di spositional phase of the proceedings, the court could dismss

26



No. 2010AP321

the petition or termnate Brenda's parental rights. Id., 914
Brenda acknow edged that she was aware of various alternatives
that mght be available for Desnond's custody, and that
Desnmond' s current foster nother was considered by the County as
a proposed adoptive nmother. 1d., 18.

164 Under these circunstances, we conclude that Brenda has
failed to present a prima facie case that her plea was not
entered knowi ngly, voluntarily, and intelligently. For that
reason, the circuit court did not err by denying Brenda's notion
to withdraw her no contest plea.

65 In sum given that a finding of parental unfitness
does not necessarily result in an involuntary termnation of
parental rights, we determne that the circuit court was not
obligated to inform Brenda that by pleading no contest she was
wai ving her constitutional right to parent. We additionally
determine that the court need not explain that the right to
parent is a constitutional right. What is inportant is that the
parent understands the inport of the rights at stake rather than
the sources fromwhich they are derived.

166 We further conclude that the parent nust be inforned
of the independent dispositions available to the circuit court.
That is, that the court may decide between dismssing the
petition and term nating parental rights.

167 Finally, we determne that the colloquy in this case
fulfilled the requirenents set forth above and that Brenda has

failed to present a prima facie case that her plea was not
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entered know ngly, voluntarily, and intelligently. Accordingly,
we affirmthe court of appeals.
By the Court.—Fhe decision of the court of appeals is

af firned.
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