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(L.C. No. 2002CF1138)

STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin,
o FI LED
Plaintiff-Appellant,
v FEB 14, 2012
. Joh Ik
Carl L. Dowdy, Acti'r?g éoePngfe Sﬁ[)reme

Court
Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed decision of the court of appeals, State v. Dowdy, 2010

W App 158, 330 Ws. 2d 444, 792 N.W2d 230, that reversed an
order by the MIlwaukee County GCircuit Court! granting the
defendant's petition to reduce the length of his probation from
ten years to seven years, thereby discharging him from

probat i on. The defendant, Carl L. Dowdy (Dowdy), brought his

! The Honorable M Joseph Donal d presided.
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petition pursuant to Ws. Stat. § 973.09(3)(a) (2009-10).2 Dowdy
argued that 8 973.09(3)(a) authorizes the ~circuit court to
"nmodify the terns" of probation and hence authorizes the circuit
court to reduce the term or length, of probation. The circuit
court agreed and found cause for reducing the length of Dowdy's
pr obati on.

12 The State appeal ed, and the court of appeals reversed,
concluding that the <circuit court had neither statutory nor
i nherent authority to reduce the I ength of Dowdy's probation.

13 W granted Dowdy's petition for review He presents
the follow ng four issues:

(1) Does Ws. Stat. 8§ 973.09(3)(a) grant a circuit court

authority to reduce the length of probation?

(2) If a circuit court does not have statutory authority

to reduce the length of probation, does a circuit

court have inherent authority to do so?

2 Wsconsin Stat. § 973.09(3)(a) (2009-10) states that
“[p]rior to the expiration of any probation period, the court,
for cause and by order, may extend probation for a stated period
or nodify the terms and conditions thereof."

Al l subsequent references to the Wsconsin Statutes are to
the 2009-10 version unl ess otherw se indicated.

On July 19, 2011, the Ilegislature anended Ws. Stat.
§ 973.09(3) by recreating subsection (3)(d). See 2011 Ws. Act
38, 88 93b, 93c. The new subsection (3)(d), which went into
effect on August 3, 2011, expressly grants a circuit court
authority to discharge a probationer before the expiration of
his or her probation period, subject to six requirenents. See
id.; infra note 8.
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(3) If a circuit court has inherent authority to reduce
the length of probation, what standard applies when
exercising that authority: the "for cause" standard
under Ws. Stat. 8§ 973.09(3)(a) or the standard that
applies to sentence nodification?®

(4 In this case, did the circuit court appropriately
exercise its discretion to reduce the |length of
Dowdy' s probation fromten years to seven years?

14 We conclude that Ws. Stat. § 973.09(3)(a) does not
grant a «circuit ~court authority to reduce the Ilength of
pr obati on. Rat her, the plain |anguage of § 973.09(3)(a) grants
a circuit court authority only to "extend probation for a stated
period* or to "nodify the terns and conditions" of probation.
When subsection (3)(a) is read in context, it is clear that the
authority to "nodify the terns and conditions"” of probation does
not include the authority to reduce the length of probation.
Accordingly, in this case, the circuit court erred as a matter
of law when it relied upon 8 973.09(3)(a) to reduce the length
of Dowdy's probation. On that basis, we affirm the decision of
the court of appeals.

15 We decline to decide today whether a circuit court has
i nherent authority to reduce the length of probation, and if so,

what standard applies. Nei t her Dowdy's petition to the circuit

3 The standard that applies to sentence nodification was
nost recently articulated in State v. Harbor, 2011 W 28, {135-
52, 333 Ws. 2d 53, 797 N W2d 828. See also State v. N nham
2011 W 33, 1988-90, 333 Ws. 2d 335, 797 N. W 2d 451.
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court nor the circuit court's order was grounded in the court's

all eged inherent authority. As a general rule, 1issues not
raised in the circuit court will not be considered for the first
time on appeal. Wrth v. Ehly, 93 Ws. 2d 433, 443, 287

N. W2d 140 (1980).
| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

16 On February 27, 2002, the State charged Dowdy with one
count of second degree sexual assault by use or threat of force
or violence in violation of Ws. Stat. 8§ 940.225(2)(a) (2001-
02).% The conplaint alleged that on February 22, 2002, Dowdy
forcibly engaged an acquai ntance, Lawanda M, in nonconsensual
peni s-to-vagi na sexual intercourse by holding her arnms over her
head and forcing her |egs apart.

17 Dowdy pled not guilty, and the case proceeded to a
two-day jury trial. On June 18, 2002, the jury found Dowdy
guilty of the charged of fense.

18 On July 23, 2002, the circuit court sentenced Dowdy to
15 vyears inprisonnent, conprised of seven years of initial
confinement and eight years on extended supervision. The court
then stayed the sentence in favor of a ten-year period of
probation, identifying as "an overwhelmng factor" Dowdy's
i kel i hood of rehabilitation. As conditions of probation, the

court inposed one year of confinenent with work and treatnent

* Wsconsin Stat. § 940.225(2)(a) (2001-02) provides that
whoever "[h]as sexual contact or sexual intercourse wth another
person w thout consent of that person by use or threat of force
or violence" is guilty of a Cass BC fel ony.

4
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release privileges and ordered Dowdy to: pay all costs,
surcharges, and special assessnents; undergo alcohol and other
drug abuse (AODA) assessnent; have no contact with the victim
seek and maintain full-time enploynent; participate in sex
of fender evaluation and treatnent; and conply wth any other
condi tions inposed by the Departnent of Corrections (DOC).

19 On COctober 19, 2007, five years into his probation,
Dowdy filed a pro se notion to nodify his sentence. The circuit
court summarily deni ed Dowdy's notion.

10 Two years later, on July 15, 2009, Dowdy, through
counsel, petitioned the circuit court to reduce the |ength of
his probation from ten years to seven years. The petition was
brought pursuant to Ws. Stat. 8§ 973.09(3)(a), which, according
to Dowdy, "allows the court to nodify the term of probation for
cause." As grounds for his petition, Dowdy maintained that he
had conplied wth the conditions of his probation and did not
pose a threat to the community. Specifically, Dowdy alleged
that he had no contact with the victim had conpleted anger
managenent counseling at the request of his probation agent; had
been alternately enployed full-tinme, enployed part-tine, or
seeking enploynent; had participated in sex offender treatnent
since 2003 and was twice termnated from treatnent only because
he continued to deny his offense; had voluntarily attended a
weekly men's group through church; and |acked AODA or nental
heal t h needs.

111 On Septenber 29, 2009, the circuit court conducted an
evidentiary hearing on Dowdy's petition, at which the victins

5
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advocate and Dowdy's three probation agents testified. Al four
opposed Dowdy's petition. The victims advocate testified that
the victim was "very opposed” to a reduction in the length of
Dowdy's probation, in light of her belief that Dowdy's sentence
was too lenient fromthe start.

112 Christy Mieller (Mieller), Dowdy's first probation
agent, testified that Dowdy often lied about his whereabouts,
was uncooperative wth sex offender treatnent, and was
argunent ati ve. She offered, and Dowdy accepted, an alternative
to revocation (ATR) for violations of probation that included
"possession of cell phone, having contact with mnors, failing
to conply with his electronic nonitoring, and failing to pay his
fees for supervision.” Dowdy asked to be transferred from
Muel l er's supervision in Novenber 2003. In her opinion, they
did not get along because Dowdy "was constantly fighting [her]
agai nst the rules.”

13 Janelle Petryniec (Petryniec), Dowly's probation agent
from Decenber 2003 through January 2008, testified that Dowdy
was nostly conpliant wth probation but had two violations, the
first for "fighting" and the second for "his sexual
relationships.” Wil e acknow edging that Dowdy attended sex
of fender treatnent, Petryniec described how Dowdy msled a
doctor into excusing him from a nonth of treatnent. Still,
Petryniec noted, Dowdy never tested positive for drugs or
al cohol, was sel f-enpl oyed, and had no contact with the victim

114 Finally, Shannon Kloss (Kloss), Dowdy's probation
agent at the tinme, testified that Dowdy was non-conpliant wth

6
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probation and specifically wth curfew and sex offender
treat ment. Reviewing a report on Dowdy's sex offender
treatnment, Kl oss explained that Dowdy exhibited "high" treatnent
needs in regard to crimnal thinking and deceptiveness and had a
progress score of "zero out of four"” in both areas. At the sane
time, Kloss, like Petryniec, testified that Dowdy never tested
positive for drugs or alcohol, never contacted the victim and
never refused sex offender treatnent.

15 At the close of the hearing, the circuit court felt
that it needed a better sense of Dowdy's risk and so ordered the
DOC to conduct a sex offender risk assessnent of Dowdy and
provide a report to the court.

116 Two days after the hearing, on COctober 1, 2009, the
State nmoved the circuit court to deny Dowdy's petition on the
grounds that the court |lacked the statutory authority to reduce
the length of Dowdy's probation. The State explained that Ws.
Stat. 8§ 973.09(3)(a) authorizes the <court only to "extend
probation for a stated period or nodify the terns and conditions
thereof " and does not nention reducing the |l ength of probation.

117 In his response, Dowdy argued that since Ws. Stat.
8§ 973.09(3)(a) authorizes a circuit court to "nodify the terns”
of probation, it necessarily authorizes a circuit court to
reduce the term or length, of probation.

18 On January 20, 2010, the DOC filed with the circuit
court its report assessing Dowdy's risk of sex offender
recidivism The report, prepared by |licensed psychol ogist
Christopher T. Tyre (Tyre), a supervisor in the DOC s Chapter

7
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980 Forensic Evaluation Unit,?®

concluded that Dowdy is a "'low
risk' sexual offender.™ Tyre diagnosed Dowdy as having an
antisocial personality disorder but noted that he has "nmade
significant changes in his |ife,” and as a result, the
"mani festations of this diagnosis appear to be in rem ssion or
wani ng." Tyre noted that while Dowdy was initially in denial of
his culpability in the sexual assaul t, he now "clearly
understands that at the tinme he was only focused on hinself,"
and "despite [the victims] protestations, he forced her to
engage in an act of penis-to-vagina intercourse.”

119 On February 15, 2010, Dowdy filed with the circuit
court a report prepared by Mchael S. Kotkin (Kotkin), a
I icensed psychol ogi st retained by Dowdy. Different from Tyre,
Kotkin reported that Dowdy still believes that the victim did
not tell the truth. According to Kotkin, Dowdy "indicate[d],
"My sexual offense occurred because | thought the victim in ny
case, needed sex.'" Nevert hel ess, Kotkin concluded that Dowdy
presents a "low to |ow noderate" risk of recidivism and that
"there is sonme basis" for the notion that an additional three
years of probation wuld serve neither Dowdy's nor the
comunity's best interests.

20 The <circuit court conducted a second hearing and
granted Dowdy's petition to reduce the length of his probation

from ten years to seven years. The circuit court determ ned

® Wsconsin Stat. ch. 980 governs "Sexually Violent Person
Conmi tments. "
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that it had clear authority under Ws. Stat. § 973.09(3)(a)® to
"extend, or shorten, or I|engthen probation depending on the
defendant and the issues that are presented.” In Dowdy's case,
the court found good cause to reduce the length of probation,
reasoning that Dowdy had "managed to neet just about every
condition [of probation] except the conpletion of sex offender
treatnment.” In regard to sex offender treatnent, the court
found Dowdy's "biggest probleni to be his denial, nanely, his
refusal to believe that the victimdid not consent. However, as
the court explained, as long as Dowdy remains in denial, he wll
never conplete treatnent; he wll progress only to a certain
poi nt and then have to start over.

121 On February 17, 2010, the circuit court entered its
order reducing the length of Dowdy's probation to seven years.
By that tinme, Dowdy had been on probation for nearly seven-and-
a-half years, and consequently, the order resulted in Dowdy's
di scharge from probati on.

122 The State appeal ed, and the court of appeals reversed.
Dowdy, 330 Ws. 2d 444. The court of appeals concluded that the
circuit court "had neither statutory nor inherent authority to
order the reduction" of Dowdy's probation. 1d., T1. In regard
to statutory authority, the court of appeals determ ned that

"the plain |language of Ws. Stat. 8§ 973.09(3)(a) does not grant

® Wiile the circuit court cited Ws. Stat. § 973.09(2), we,
like the court of appeals, assune that the circuit court neant
to reference § 973.09(3)(a). See State v. Dowdy, 2010 W App
158, 17 & n.2, 330 Ws. 2d 444, 792 N.W2d 230.
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a circuit court the authority to reduce a probation period."
Id., f16. | nst ead, the court of appeal s concl uded,
8 973.09(3)(a) authorizes a circuit court "to 'extend probation
for a stated period,' and, as a separate grant of authority, to
"nodify' an identified set of ternms or conditions of the
probation.” Id., 918. The court of appeals rejected Dowdy's
argunent that the authority to "nodify the terns" of probation
entails authority to nodify, by extending or reducing, the term
of probation, explaining that such an interpretation would
render the statute's use of the word "extend" surplusage. 1d.,
117. In addition, examning 8 973.09 as a whole, the court of
appeals noted that the legislature did not use the plural word
“ternms" to denote length or duration. 1d., 719.

23 The court of appeals declined to decide whether a
circuit court has inherent authority to reduce the Ilength of
probati on. Id., 91122, 31. However, even assum ng that such
i nherent authority existed, the court of appeals concluded that
it must be subject to the sane paraneters as the circuit court's

wel | -established inherent authority to nodify sentences. 1 d.,

1928, 31 (citing State v. Cochiere, 2004 W 78, 912, 273

Ws. 2d 57, 681 N W2d 524). In Dowdy's case, the relevant
paranmeter would be the circuit court's inherent authority to
nodi fy a sentence based upon the showi ng of a "new factor." See
id., 135. However, the court of appeals determ ned that because
post - sentence conduct does not qualify as a "new factor" for
purposes of sentence nodification, id., 935 (citing State V.

Kaster, 148 Ws. 2d 789, 804, 436 N.W2d 891 (Ct. App. 1989)),

10
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Dowdy's clainmed rehabilitation would not qualify as a "new
factor” for pur poses of pr obati on nodi fi cation, id.
Accordingly, the court of appeals concluded that even assum ng
the circuit court had inherent authority to reduce the Iength of
Dowdy' s probation, such authority could not have been invoked in
response to Dowdy's clained rehabilitation. 1d., 122.

124 Dowdy petitioned this court for review, which we
granted on March 16, 2011.

1. STANDARD COF REVI EW

125 In this case, we must i nterpret W s. St at .
8§ 973.09(3)(a) to determne whether it grants a circuit court
authority to reduce the Ilength of probation. Statutory
interpretation presents a question of law that we review de novo
while benefiting from the anal yses of the court of appeals and

circuit court. Heritage Farns, Inc. v. Markel Ins. Co., 2009 W

27, 15, 316 Ws. 2d 47, 762 N. W 2d 652.

26 Assuming Ws. St at . 8 973.09(3)(a) does grant a
circuit court authority to reduce the |length of probation, then
a court may exercise that authority only "for cause."” \Wether
cause exists wunder 8§ 973.09(3)(a) is subject to the circuit

court's discretion. State v. Jackson, 128 Ws. 2d 356, 365, 382

N.W2d 429 (1986). W wil uphold the ~circuit court's
discretionary determnation so long as the court reasonably
applied the facts of record to the appropriate |egal standard.

See State v. Ringer, 2010 W 69, 924, 326 Ws. 2d 351, 785

N. W 2d 448.
I11. ANALYSI S
11
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27 To determine a circuit court's authority with respect

to probation, we nust |look to the statutes. See G obarchik v.

State, 102 Ws. 2d 461, 467, 307 N.W2d 170 (1981). Under the
doctrine of separation of powers, it is for the legislature to
prescribe the penalty for a particular crime and the manner of
its enforcenent, and it is the duty of the court to inpose that

penal ty. State v. Horn, 226 Ws. 2d 637, 646, 594 N wW2d 772

(1999); Gobarchik, 102 Ws. 2d at 467. Accordingly, "[i]f the

authority to fashion a particular crimnal disposition exists,

it nmust derive from the statutes." G obarchi k, 102 Ws. 2d at

467; see also State v. Sepulveda, 119 Ws. 2d 546, 553, 350

N.W2d 96 (1984). Probation is one such disposition.
28 Pursuant to Ws. Stat. 8 973.09(1)(a), the l|egislature
has granted a circuit court authority to inpose probation.

Horn, 226 Ws. 2d at 648. Section 973.09(1)(a) provides, in

rel evant part, that if a person is convicted of a crinme, a court
may, by order, inpose and stay a sentence and "place the person
on probation to the [DOC] for a stated period, stating in the
order the reasons therefor.” In addition, "[t]he court nmay
inpose any conditions which appear to be reasonable and
appropriate.” 8 973.09(1)(a).

129 Included within a circuit court's statutory authority
to inpose probation is the authority under Ws. St at .
8 973.09(3)(a) to "extend probation for a stated period or
nmodify the terns and conditions thereof."” Section 973.09(3)(a)

is the focus of the case before us today. We nust interpret

12
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8§ 973.09(3)(a) to determne whether it grants a circuit court
authority to reduce the length of probation.

130 "[T]he purpose of statutory interpretation is to
determ ne what the statute neans so that it may be given its

full, proper, and intended effect." State ex rel. Kalal .

Crcuit Court for Dane Cnty., 2004 W 58, 144, 271 Ws. 2d 633,

681 N W2d 110. To that end, statutory interpretation begins
with the |anguage of the statute. 1d., 945. If the neaning is
plain, our inquiry ends. 1d.

131 W give statutory |language "its conmmon, ordinary, and
accepted neaning, except that technical or specially-defined
words or phrases are given their technical or speci al
definitional meaning." 1d. In addition, statutory |anguage is
not interpreted in isolation but rather in context, that is, in
relation to the Ilanguage of surrounding or closely-related
statutes. Id., 946. CQur interpretation should give reasonable
effect to every word, so as to avoid surplusage or absurd
results. Id. If this analysis yields a plain statutory
meani ng, then the | anguage is unanbi guous, and there is no need
to consult extrinsic sources of legislative intent. Id.
| ndeed, we nust "'presune that a legislature says in a statute
what it nmeans and neans in a statute what it says .

Id., 939 (quoting Conn. Nat'l Bank v. Germamin, 503 U S. 249

253-54 (1992)).

132 If, however, a statute is "capable of being understood
by reasonably well-infornmed persons in two or nore senses,” then
the statute is anbiguous. Id., 147. Cenerally, only if a

13
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statute is anbiguous wll we aid our interpretation wth
extrinsic sources. Id., 150. This general rule "prevents the
use of extrinsic sources of interpretation to vary or contradict
the plain nmeaning of a statute . . . ." 1d., 51

133 Applying the foregoing principles to Ws. St at .
8 973.09(3)(a), we conclude that the statute does not grant a
circuit court authority to reduce the length of probation. Qur
conclusion is based upon the statute's plain | anguage.

134 The plain |language of Ws. Stat. 8§ 973.09(3)(a) grants
a circuit court authority only to "extend probation for a stated
period" or to "nodify the ternms and conditions" of probation.
Section 973.09(3)(a) clearly authorizes a circuit court to
extend the length of probation. Noti ceably absent from the
statute, however, is any authority to "reduce" probation for a
stated peri od.

135 Still, Dowdy argues that a circuit court's authority
to "nmodify the ternms and conditions" of probation enconpasses
the authority to reduce the |ength of probation. Dowdy reasons
that the word "nodify" comonly neans to reduce or lessen in
severity. By authorizing the circuit court to "nodify the
terms" of probation, Dowdy argues, Ws. Stat. 8§ 973.09(3)(a)
necessarily authorizes the circuit court to reduce the term or
| ength, of probation. W disagree.

136 It is true that the word "nodify" can nean to reduce
or make |l ess severe, but it is also true that "nodify" comonly

denotes change or alteration generally. The Anerican Heritage

Dictionary of the English Language 1161 (3d ed. 1992); see also

14
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State v. Fisher, 2005 W App 175, 9110, 285 Ws. 2d 433, 702

N. W 2d 56. In other words, while the word "nodify" could nean
to change by reducing or lessening, it could also nean to change
by extending or increasing. | f, as Dowdy suggests, the phrase
"nmodify the terns" in Ws. Stat. 8 973.09(3)(a) authorizes a
circuit court to change, by reducing or extending, the length of
probation, then the statute's specific grant of authority to
"extend probation for a stated period" is superfluous. e
cannot interpret 8 973.09(3)(a) in a manner that renders an

entire phrase of +the statute needl ess. See Kalal, 271

Ws. 2d 633, 946.

137 Furthernore, Dowdy's interpretation of the phrase
"nodify the ternms" rests on the faulty prem se that the plural
word "terns" is the sane as the singular word "term™ which is
synonynous with | ength. Dowdy is correct that ordinarily, when
construing statutes, we follow the rule that "the plura
includes the singular.” See Ws. Stat. § 990.001(1). However
that general rule nust yield to the "manifest intent of the
| egi slature.™ 8 990. 001. The plain |anguage of Ws. Stat.
8§ 973.09(3)(a), which authorizes a circuit court to "extend
probation for a stated period,"” evinces the legislature' s intent
for the word "period" to nean the duration or length of
probati on. To construe the word "ternms" as "ternl and hence
synonymous with length would be to deprive the word "period" of
i ndependent  neani ng. Again, our principles of statutory

interpretation preclude such a result. See Kalal, 271

Ws. 2d 633, 146; Graziano V. Town  of Long Lake, 191

15
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Ws. 2d 812, 822, 530 N.W2d 55 (Ct. App. 1995) ("[Where the
| egislature wuses simlar but different terns in a statute,
particularly within the sane section, we nmay presune it intended
the ternms to have different neanings."). | nstead, we nust
strive to give the plural word "terns" independent, reasonable
effect. See Kalal, 271 Ws. 2d 633, f46.

138 The plural word "ternms" has a special definitional

meaning in the |aw Black's Law Dictionary defines the plura

word "ternms" as "[p]rovisions that define an agreenent's scope;

conditions or stipulations.” Black's Law Dictionary 1482 (7th

ed. 1999). As that definition nmakes apparent, the word "terns"
is synonymous with the word "conditions." See id. at 290
(defining "condition"). In fact, in the law, the words are used
i nterchangeably and often appear together as "terns and

conditions." See, e.g., Town Bank v. Cty Real Estate Dev.,

LLC, 2010 W 134, 98, 330 Ws. 2d 340, 793 N.W2d 476; Ehlinger
v. Hauser, 2010 W 54, 910 n.7, 325 Ws. 2d 287, 785 N W2d 328;
Johnson Controls, Inc. v. London Mt., 2010 W 52, 1132, 44, 325

Ws. 2d 176, 784 N W2d 579; Ash Park, LLC v. Al exander &

Bi shop, Ltd., 2010 W 44, 910, 324 Ws. 2d 703, 783 N W2d 294.

Wsconsin Stat. § 973.09(3)(a) is no exception. By providing
that a circuit court may "nodify the ternms and conditions" of
probation, the legislature authorized a circuit court to change
the ~conditions inposed upon a probationer, namel y, t he
obligations upon which his or her probation depends. See

Edwards v. State, 74 Ws. 2d 79, 83-84, 246 N W2d 109 (1976)

(making <clear that the «circuit court had authority under

16
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8 973.09(3)(a) to nodify for cause the probationer's condition
that she refrain from consorting with her co-defendants); State
v. Schell, 2003 W App 78, 113, 261 Ws. 2d 841, 661 N W2d 503
(discussing 8§ 973.09 and wusing the ©plural word "terns"
i nterchangeably wth the "conditions" of probation). By
interpreting 8 973.09(3)(a) in this manner, we give independent,
reasonable effect to both the phrase "nodify the ternms and
condi tions" of probation and the phrase "extend probation for a
stated period."

39 The statutory context of Ws. Stat. 8§ 973.09(3)(a)
confirnms our interpretation. Section 973.09(1)(a), the statute
from which a circuit <court's authority to inpose probation
derives, provides that a court nmay place a person on probation
"for a stated period" and also nmay "inpose any conditions" of
probation. Subsection (1)(a) thus confirnms that the |egislature
drew a distinction between the "period" or length of probation
and any inposed "conditions" of probation. Interpreting
subsection (3)(a) in light of subsection (1)(a), it is even nore
clear that a circuit court's authority to "nodify the ternms and
conditions" of probation does not include the authority to
reduce the length of probation.

140 As Dowdy poi nts out, however, W s. St at .
8 973.09(1)(a) wuses the singular word "term"” in addition to
"period," to mean a length of tine. Simlarly, § 973.09(2)
outlines the mninmm and maxi mum "original term of probation”
that may be inposed for different quantities and classes of
m sdenmeanor and felony offenses. There is no doubt that in the

17
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context of 8§ 973.09(2), "ternf neans a length of tine. Still,
the legislature's use of the singular word "ternmt in 8§ 973.09(2)
does not change our interpretation of the plural word "ternms" in
8§ 973.09(3)(a). As evident by the succeeding subsections of
Ws. Stat. 8§ 973.09, the Ilegislature consistently wused the
pl ur al word "ternms" in relation to the "conditions" of
probation. See, e.g., 88 973.09(3)(a) ("terns and conditions");
973.09(3) (bm 2. ("termns and condi tions"); 973.09(3) (bm 3.
("terns and conditions").

41 Finally, the succeeding subsections of Ws. Stat.
8 973.09(3) confirm that a circuit <court's authority under
subsection (3)(a) with respect to the length of probation is
limted to extension. First, subsections (3)(b) and (3)(bm,
which concern a circuit court's duty to conduct a probation
review hearing upon notice of a probationer's failure to pay
restitution or supervision fees, speak only to a circuit court's
authority to extend probation or to nodify its conditions. See
88 973.09(3)(b) ("If paynment as ordered has not been made, the
court shall hold a probation review hearing prior to the
expiration date, unless the hearing is voluntarily waived by the
probationer with the know edge that waiver may result in an

extension of the probation period or in a revocation of

probation. If the court does not extend probation, it shall

issue a judgnent for the wunpaid restitution . . . ." (Enphasis
added.)); 973.09(3)(bm2. ("A waiver of a probation review
heari ng under this subdivision shall include an acknow edgenent

by the probationer that waiver may result in an extension of the

18
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probation period, a nodification of the terns and conditions of

probation or a revocation of probation.” (Enphasis added.));
973.09(3)(bm3. ("If the [DOC] proves by a preponderance of the
evi dence that the probationer owes unpaid fees under s. 304.074,

the court may, by order, extend the period of probation for a

stated period or nodify the ternms and conditions of probation."

(Enphasis added.)).’ Second, subsection (3)(c) lists three

"In their amicus curiae brief, the Wsconsin State Public
Def ender and the Wsconsin Association of Crimnal Defense
Lawers rely on Ws. Stat. 8 973.09(3)(bm4. to argue that the
plural word "terns" nust nean the length of probation. Section
973.09(3)(bm4. states, in relevant part, that "[i]f the court
does not extend or nodify the terns of probation under subd. 3.,

it shall issue a judgnent for the unpaid fees . . . ." (Enphasis
added.) The am cus curiae maintain that 8 973.09(3)(bm4. can
be read only to nean that a circuit court may "extend . . . the

terms of probation,” and consequently, the plural word "terns"
must refer to a length of time. W mght agree wth the am cus
curiae, were it not for the statute's qualifying |anguage of
"under subd. 3." Section 973.09(3)(bm 3., to which subsection
(3)(bm4. refers, nakes clear that the word "extend" nodifies
only "the period of probation,”™ not "the terns and conditions of
probation.”

The amcus curiae nake the same argument by relying on
| anguage in State v. Sepulveda, 119 Ws. 2d 546, 350 N.W2d 96
(1984). The Sepulveda court stated: "This court recognized in
Huggett that inherent wthin the probation statute is the
court's continued power to effectuate the dual purposes of
probation, nanely rehabilitating the defendant and protecting
society, through the court's authority to nodify or extend

probationary terns." Id. at 554 (enphasis added); see also
State v. Schell, 2003 W App 78, 9113, 261 Ws. 2d 841, 661
N. W 2d 503. Agai n, however, we point out the significance of
the qualifying |anguage. The Sepulveda court was nerely

par aphrasing our discussion of Ws. Stat. 8 973.09(3)(a) in
Huggett v. State, 83 Ws. 2d 790, 266 N . W2d 403 (1978).
Huggett nmakes nore than clear that a circuit court's authority
to extend probation relates to the "period" of probation. See
id. at 794, 795, 799, 801, 803.
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circunstances that "may constitute cause for the extension of

probation” but is silent as to any circunstances that my
constitute cause for the reduction of probation. 8§ 973.09(3)(c)
(enmphasi s added). In fact, in all of 8 973.09(3), the only
mention of a probation reduction in any form is in subsection
(3)(d), which authorizes the DOC to discharge a probationer "if
the person has conpleted 50 percent of his or her period of
probation."” 8 973.09(3)(d). Not abl 'y, subsection (3)(d) grants
only the DOC, not a circuit court, the authority to discharge a
probationer before the expiration of his or her probation
period.® Had the legislature intended for a circuit court to

have such statutory authority, it sinply could have said so.

8 Notable still, when the legislature created Ws. Stat.
8 973.09(3)(d), it proposed |anguage that would have expressly
granted a circuit court authority to discharge a probationer
before the expiration of his or her probation period. See 2009
Ws. Act 28, 8§ 3392d (proposing that 8§ 973.09(3)(d) include
| anguage permtting "[t]he court [to] nodify the person's period
of probation and order the person discharged from probation if
the person has conplied with the conditions of his or her
probation, has paid restitution ordered under s. 973.20, and has

paid all ordered court costs, fines or forfeitures, and
supervi sion fees"). However, the Governor successfully vetoed
t hat | anguage. See id.; State ex rel. Kalal v. Grcuit Court

for Dane Cnty., 2004 W 58, {51, 271 Ws. 2d 633, 681 N.W2d 110
(providing that legislative history nay be consulted "to confirm
or verify a plain-meaning interpretation”).

20
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| V. CONCLUSI ON

142 Wt conclude that Ws. Stat. 8§ 973.09(3)(a) does not
grant a circuit court authority to reduce the Ilength of
pr obati on. Rat her, the plain |anguage of 8§ 973.09(3)(a) grants
a circuit court authority only to "extend probation for a stated
period* or to "nodify the terns and conditions" of probation.
When subsection (3)(a) is read in context, it is clear that the
authority to "nodify the terns and conditions"” of probation does
not include the authority to reduce the length of probation.
Accordingly, in this case, the circuit court erred as a matter
of law when it relied upon 8 973.09(3)(a) to reduce the length
of Dowdy's probation. On that basis, we affirm the decision of
the court of appeals.

143 W decline to decide today whether a circuit court has
i nherent authority to reduce the length of probation, and if so,
what standard applies. Nei t her Dowdy's petition to the circuit

court nor the circuit court's order was grounded in the court's

In fact, on July 19, 2011, after we received the parties'
briefs in the instant case, the legislature recreated Ws. Stat.
§ 973.09(3)(d) and this time successfully added |anguage
expressly granting a circuit court authority to discharge a
probati oner before the expiration of his or her probation
peri od. See 2011 Ws. Act 38, 88 93b, 93c. The new statute

went into effect on August 3, 2011, id., and lists siXx
requi renents that nust be net in order for a circuit court to
di scharge a probationer, see id., 8§ 93c. Significant for our

purposes today, these six requirenents, which function as
conditions precedent to a probationer's discharge, would be
meani ngless if a circuit court had broad discretionary authority
under 8§ 973.09(3)(a) to reduce the Ilength of probation for
cause.
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all eged inherent authority. As a general rule, 1issues not
raised in the circuit court will not be considered for the first
time on appeal. Wrth, 93 Ws. 2d at 443.

By the Court.—Fhe decision of the court of appeals is
af firmed.

144 DAVID T. PROSSER, J., did not participate.
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145 SH RLEY S. ABRAHAMSON, C. J. (di ssenting). | wite
to make four points.

146 1. The majority opinion errs in declaring that the
defendant, Carl L. Dowdy, forfeited the right to obtain review
in this court of the question whether a circuit court has
i nherent authority to reduce the length of probation. Under the
wel | understood rule of forfeiture, the case l|law applying the
rule, and rules of appellate practice, it is clear that the

defendant did not forfeit the right to have this court decide

the inherent authority issue. Nei ther party argued or briefed
the forfeiture issue. The court has taken its own detour and
its conclusion is contrary to accepted practice. Thus, this

court should address whether «circuit courts have inherent
authority to reduce the length of probation.

147 11. 1 would hold that circuit courts possess inherent
authority to reduce the length of probation.

148 111. This court should also delineate the scope of a
circuit court's inherent authority to reduce the Ilength of
probati on. | would hold that a circuit court may exercise its

i nherent authority to reduce the length of probation only "for
cause. "?! The "for cause" standard neans that a circuit court

will exercise its inherent authority when doing so advances the

! "For cause" is the standard set forth in Ws. Stat.
8§ 973.09(3)(a), which is applicable to a circuit court's
di scretionary authority to extend the period of probation and
nodi fy the terns and conditions of probation.

1
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dual purposes of probation: "to rehabilitate the defendant and
to protect society without placing the defendant in prison.”

149 Because the purposes of probation and sentencing are
not the sanme, | conclude that the scope of a circuit court's
i nherent authority to reduce the length of probation is not the
sanme as the scope of a circuit court's inherent authority to
nodi fy a sentence.

50 Had this <court addressed the issue of inherent
authority and its scope, it wuld have been appropriate to
remand the nmatter to the court of appeals to determ ne whether
the circuit court's order is consistent with the circuit court's
i nherent authority, as defined by this court.

151 1V Because this court has not decided whether
circuit courts possess the inherent authority to reduce the
| ength of probation and a probationer is not limted to bringing
only one nmotion to reduce the length of probation,? the defendant
is free to petition the circuit court again to reduce the length
of his probation and argue that it has inherent, but not
statutory, authority to do so.

I

152 The nmajority refuses to address the issue of a circuit
court's inherent authority to reduce the length of probation.
The mjority opinion avoids deciding the issue by mstakenly

relying on the well-recognized rule that "issues not raised in

2 See State v. Gay, 225 Ws. 2d 39, 69, 590 N Ww2d 918
(1999) (holding that Ws. Stat. 8§ 973.09(3)(a) allows circuit
courts to nodify conditions of probation and extend probation at
any time before the period of probation expires).

2
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the circuit court will not be considered for the first time on
appeal . "3

153 Neither party argued (orally or in witing) that
either party forfeited the right to have this court decide the
issue of a circuit court's inherent authority in the present
case. Once again, the court is on a detour of its own, wthout
briefs or argunent. Although the majority does not use the word
"forfeiture,” it clearly invokes a forfeiture rule.

154 "[F]lorfeiture is the failure to nmke the tinely

"4 and it applies to a losing party at trial

assertion of a right
who wishes to raise an issue in an appellate court that he or
she failed to raise in the circuit court. In the present case
however, the majority opinion applies the forfeiture rule to the
party who won in the circuit court (the defendant) and is
furnishing this court with a new argunent supporting the circuit

court's order.

55 This court explained forfeiture in State v. Ndina,

2009 W 21, 315 Ws. 2d 653, 761 N.W2d 612, as follows:

[SJone rights are forfeited when they are not clained
at trial; a nere failure to object constitutes a
forfeiture of the right on appellate review The
purpose of the "forfeiture” rule is to enable the
circuit court to avoid or <correct any error wth

3 Majority op., 75 (citing Wrth v. Ehly, 93 Ws. 2d 433
443, 287 N.W2d 140 (1980)).

“ State v. Ndina, 2009 W 21, 929, 315 Ws. 2d 653, 761
N. W2d 612. Ndi na di stingui shed between forfeiture and wai ver
The latter applies to certain "fundanental™ or "inportant”
rights that are not lost sinply by the party's failure to
object; they nust be "know ngly" and "expressly" relinquished.
Ndi na, 315 Ws. 2d 653, {31.
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m ni mal di sruption of t he j udi ci al process,
elimnating the need for appeal. The forfeiture rule
al so gives both parties and the circuit court notice
of the issue and a fair opportunity to address the
obj ection; encourages attorneys to diligently prepare
for and conduct trials; and prevents attorneys from
"sandbaggi ng" opposing counsel by failing to object to
an error for strategic reasons and later claimng that
the error is grounds for reversal.?®

156 The defendant in the instant case proceeded correctly
and nevertheless has a forfeiture called on him Several rules
governing forfeiture conme into play in the instant case, al
favorable to the defendant so that forfeiture should not be
decl ar ed.

57 First, a victorious party in the circuit court, here
the defendant, need not raise alternative argunents in the
circuit court to fortify the circuit court's ruling to preserve
these argunents for review in this court. (See second rule
below.) Furthernore, a circuit court need not give alternative
grounds for a ruling.

158 Second, the general rule is that a respondent in the
court of appeals (here, the defendant) nay advance, and the
court of appeals can consider, a ground for sustaining the
circuit court's order or judgnent, even if it was not raised in

the circuit court. See, e.g., Gendenning' s Linestone & Ready-

Mx Co. v. Reiner, 2006 W App 161, 914, 295 Ws. 2d 556, 721

N.W2d 704; Doe v. Gen. Mdtors Acceptance Corp., 2001 W App

199, 17, 247 Ws. 2d 564, 635 N.W2d 7.
159 In the present case, the State lost in the circuit

court and appealed to the court of appeals. The State argued in

® Ndina, 315 Ws. 2d 653, 730 (citations onitted).

4
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the court of appeals that the circuit court |acked statutory
power. The State further argued, for the first tinme, that even
though the circuit court probably had inherent authority to
reduce the length of probation, the circuit court did not
exerci se that authority properly.

60 In response to the State, the defendant argued in the
court of appeals that the circuit court reached the correct
result not only on its stated ground of statutory power, but
also on the basis of a ground upon which the circuit court did
not rely, nanmely its inherent authority to reduce the length of
probati on. The defendant lost in the court of appeals on both
argunents and sought review in this court on the issue of the
power of a circuit court to reduce the |l ength of probation.

161 Third, on review in this court, this court will affirm
a circuit court's judgnent or order on a new ground, even if the
circuit court reached its result for the wong reason, as |ong
as the record is adequate and the parties have had an

opportunity to brief the issue here. Kol pin v. Pioneer Power &

Light Co., 162 Ws. 2d 1, 30, 469 N W2d 595 (1991); State v.
Alles, 106 Ws. 2d 368, 391-92, 316 N.W2d 378 (1982).

62 Fourth, in his petition for review in this court the
defendant <correctly preserved the issue of a circuit court's
i nherent authority, stating the issue presented to this court as
follows: "If the circuit court did not have statutory authority
to reduce the length of Dowdy's probation, did the court have

i nherent authority to do so?" This statenment in the petition
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for review protected the defendant's right to argue the issue of
i nherent authority before this court.®

163 The State's response to the defendant's petition for
review did not assert that the defendant had forfeited his right
to review of the issue of a circuit court's inherent authority.’
Both parties thoroughly briefed the issue of a circuit court's
i nherent authority in this court.

64 Thus, on the basis of these four rules of appellate
practice, the rule of forfeiture does not apply here. The issue
of a circuit court's inherent authority to reduce the |ength of
probation is properly before this court, and this court should
address it.

165 Finally, even if the rule of forfeiture does apply
(and it does not), this case clearly falls into the class of
cases in which this court ignores the rule of forfeiture and
exercises its discretion to address an issue.® Forfeiture "is

n9

not absolute and exceptions are nade. The rule of forfeiture

® Ws. Stat. § (Rule) 809.62(6).

" A response to the petition may contain "any perceived
defects that may prevent ruling on the nerits of any issue in
the petition." Ws. Stat. (Rule) § 809.62(3)(c).

8 Wrth, 93 Ws. 2d at 444. For cases in which an appellate
court exercised its discretion to address an argunent or issue
and ignore the forfeiture rule, see, e.g., Apex Electronics
Corp. v. Cee, 217 Ws. 2d 378, 577 N.W2d 23 (1998); Binder v.
Madi son, 72 Ws. 2d 613, 241 N. W2d 613 (1976); Dalka v. Am
Famly Miut. Ins. Co., 2011 W App 90, 1Y5-6, 334 Ws. 2d 686
799 N. W2d 923.

S Wrth, 93 Ws. 2d at 443.
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is "one of adm nistration and does not involve the Court's power
to address the issues raised."?°
66 In nunerous cases, the court has declared that it is

appropriate to address an issue when "all new issues raised are

| egal questions, the parties have thoroughly briefed the issues
and there are no disputed issues of fact."

67 The present case is one in which the rule of
forfeiture could appropriately be overlooked by this court. The
issue of the circuit court's inherent authority to reduce the
l ength of probation is a question of law, and no disputed facts
exi st. The circuit court's inherent authority in this realm
"'is one of sufficient public interest to merit decision.'"?

168 The issue arises frequently, and deciding the issue
will assist the State, future defendants and probationers, and
circuit courts. Several circuit court <cases in which the
circuit courts operated with the understanding that they had
authority to reduce the length of probation consistent wth
probation's purpose of rehabilitating the defendant and
protecting the public are set forth in the Nonparty Brief and
Appendix of the Wsconsin State Public Defender and the
W sconsin Association of Crimnal Defense Lawyers. An i nformal
survey of nenbers of the Wsconsin Association of Crimnal

Def ense Lawyers reported that circuit courts in counties across

the state have reduced the | ength of probation.

10 1d. at 444.

11

ld.
2 1d. (quoting Binder, 72 Ws. 2d at 618).

7
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169 By casting doubt on the general understanding of
circuit courts about their inherent authority to reduce the
| ength of probation, the court of appeals decision elimnates a
critical tool <currently used by circuit courts that provides
flexibility to ensure the terns and conditions of probation are
effective.

70 Deciding the issue in the present case will not work
an injustice on either the State or the defendant, both of whom
briefed the issue at |ength.

171 For these reasons, | conclude that the court has erred
in relying on a forfeiture and that the court should decide
whether a circuit court has inherent authority to reduce a
defendant's | ength of probation.

|1

72 1 turn now to the question whether a circuit court has
i nherent authority to reduce the | ength of probation.

173 Neither party disputes that «circuit courts have

i nherent authority to reduce the Ilength of a defendant's

probation. | agree with the parties on this issue.
74 Circuit courts have "inherent, inplied and incidenta
powers."'® These terns are used together, separately, and also

i nterchangeably in the case law* "'to describe those powers

13 State ex rel. Friedrich v. Grcuit Court for Dane County,
192 Ws. 2d 1, 16, 531 N.wW2d 32 (1995), quoted with approval in
State v. Henl ey, 2010 w 97, 173, 328 Ws. 2d 544, 787
N. W 2d 350.

4 See, e.g., In re Kading, 70 Ws. 2d 508, 517-18, 238
N.W2d 63 (1976); State v. Cannon, 199 Ws. 401, 402, 226 N W
385 (1929).
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whi ch nust necessarily be wused to enable the judiciary to

acconplish its constitutionally and legislatively nmandated

functions. " Rather than wuse these three terns—inherent,
inmplied, and incidental —to describe a circuit court's powers in
the present case, | use the term "inherent authority,” as do the
parties and the court of appeals.

175 Case law teaches that "an inherent power is one

wi t hout which a court cannot properly function."?!®

The question
then is whether a circuit court needs authority to reduce the
length of probation to acconplish its constitutionally or
| egislatively mandated functions, that is, whether a circuit
court needs this authority for its orderly functioning as a
court in inposing probation and governing the ternms and

conditions of probation as the |egislature has provided.

176 1t is well established that the |egislative branch
mandates crimnal penalties. Di scussing judicial powers, the
court has treated probation |like sentencing as follows: "[L]ike

sent enci ng, the legislature has specifically granted the

judiciary the authority to inpose probation as an alternative to

15 Friedrich, 192 Ws. 2d at 16 (quoting State v. Hol nes,
106 Ws. 2d 31, 44, 315 N.W2d 703 (1982)) (enphasis added).

"Wsconsin courts have generally exercised inherent
authority in three areas: (1) to guard against actions that
would inpair the powers or efficacy of the courts or judicia
system (2) to regulate the bench and bar; and (3) to ensure the
efficient and effective functioning of the court, and to fairly
adm ni ster justice." Henl ey, 328 Ws. 2d 544, 973 (citation
omtted).

6 state v. Braunsdorf, 98 Ws. 2d 569, 580, 297 N.W2d 808
(1980) .
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sent enci ng. Ws. Stat. 8§ 973.09(1)(a). W thout such statutory
authority, a court could not place a defendant on probation."?’

177 1n discussing the constitutional separation of powers
doctrine with regard to sentencing—that is, the respective
powers of the |egislative, executive, and judicial branches over
sentenci ng—the court has treated probation |ike sentencing as
fol |l ows: "Li ke sentencing, the legislature has constitutional
authority to offer probation as an alternative to sentencing,
the judiciary has authority to inpose probation, and the
executive branch has the authority to admnister probation."?®
The court has explicitly declared that "probation and probation
revocation are wthin shared powers” of the |egislative,
executive and judicial branches of governnent.?!®

178 Wth regard to a circuit court's authority to nodify a
sentence, the court has declared: "The power to nodify a

sentence is one of the judiciary's inherent powers."?°

7 gtate v. Horn, 226 Ws. 2d 637, 648, 594 N WwW2d 772
(1999).

Al though the simlarities between probation and sentencing
noted by the Horn court influence ny conclusion that circuit
courts have inherent authority to reduce the Ilength of
probation, the Horn court noted that probation and sentencing
are not one and the sane. Probation itself is not generally a
sentence. Probation is an alternative to sentencing. See 52,
i nfra.

' Horn, 226 Ws. 2d at 648.

20 State v. Crochiere, 2004 W 78, 11, 273 Ws. 2d 57, 681
N.W2d 524 (citing with approval Hayes v. State, 46 Ws. 2d 93,
101, 175 N.W2d 625 (1970)).

10
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179 Wth regard to a circuit court's authority over

probation, the court has declared that i nherent within the
probation statute is the court's continued power to effectuate
the dual purposes of probation, nanely, rehabilitating the
defendant and protecting society, through the court's authority
to nodify or extend probationary terms."'"?!

80 The <court has not explicitly stated that «circuit
courts possess inherent authority to reduce the length of
probation, although existing case law leads to the conclusion
that reduction of the length of probation falls within a circuit
court's inherent authority over probation, just as nodification
of a sentence falls within a circuit court's inherent authority
over sentencing.

81 The State, the defendant,?®> the Department of

4

Corrections,?® the American Bar Association,? and circuit courts

2l Gray, 225 Ws. 2d at 68 (quoting State v. Sepul veda, 119
Ws. 2d 546, 554, 350 N.W2d 96 (1984)). For discussions of the
goals of probation being rehabilitation and protection of
society and nodification of the terns and condition of probation
to pronote these goals, see Huggett v. State, 83 Ws. 2d 790,
798, 803, 266 N W2d 403; Edwards v. State, 74 Ws. 2d 79, 83
246 N.W2d 109 (1976); Prue v. State, 63 Ws. 2d 109, 114, 215
N.W2d 43 (1974).

22 See Brief of Petitioner at 42-46; Brief of Respondent at
27-29.

23 A Department of Corrections (DOC) regul ati on acknow edges
the circuit court's inherent power to reduce the |ength of

pr obati on: "A [probationer] shall be discharged upon the
i ssuance of a discharge certificate by the secretary at the
expiration of the term noted on the court order . . . unless:
(a) The court has subsequently nodified the term and extended or
reduced it . . . ." Ws. Admn. Code § DOC 328.17(2) (Dec.

2006) (enphasis added).

11
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across the state? assume or affirmatively adopt the principle
that a circuit court has authority to reduce the length of
probati on. These sources view this authority as essential to
the judicial function of inposing probation. Unless circuit
courts have inherent authority to reduce the length of probation
when necessary to effectuate the dual purposes of probation, a
circuit court's ability to inpose and govern probation fairly
and effectively will be undern ned.

82 That a circuit court has inherent authority to reduce
the Il ength of probation does not conflict with fornmer Ws. Stat.
§ 973.09(3)(d) (2009-10), which allowed the Departnent of
Corrections to "nodify a person's period of probation and
di scharge the person from probation if the person has conpleted

50% of his or her period of probation,”™ or the recently nodified

The Note to this DOC regulation nakes the point even
cl earer: "[ Probationers] are discharged at the expiration of
the term noted on the court's order . . . unless the term has
been extended by subsequent court action or unless a discharge
at an earlier tine is nerited because of an action by a court,
t he governor, or departnent.” Ws. Admn. Code § DOC 328.17,
Appendi x, Note: DOC 328.17 (Dec. 2006) (enphasis added). The
DOC regulation reflects the settled notion that circuit courts
have the inherent authority to reduce a defendant's |ength of
pr obati on.

24 ABA, Standards Relating to Probation § 4.2 (1970) ("The
sentencing court should have authority to term nate probation at
any tinme. Such authority should be exercised prior to the term
fixed in the original sentence if it appears that the offender
has nade a good adjustnent and that further supervision or
enforced conpliance wth other conditions 1is no |onger
necessary.").

2> See Nonparty Brief and Appendix of the Wsconsin State
Public Defender and the Wsconsin Association of Crimnal
Def ense Lawyers at 7.

12
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§ 973.09(3)(d), which allows a circuit court to discharge a
probati oner when specific statutory conditions are net,
including a petition by the Departnent of Corrections to a
circuit court to reduce the Iength of probation.?®

183 Because probation is a power that the judicial branch
shares with the l|egislative and executive branches, a circuit
court may not unduly burden or substantially interfere with the
power of the other branches with regard to probation, and the
| egi slative and executive branches may not unduly burden or
substantially interfere wth the judiciary's function wth
regard to probation.? | conclude that a circuit court's
authority to reduce the length of probation does not unduly
interfere with the powers of the legislative or executive
branches regardi ng probation.

184 Although the | egislature has granted the Departnent of

Corrections (an executive branch agency) powers relating to the

6 The conditions are: "(1) The [D]epart ment [ of
Corrections] petitions the court to discharge the person from
probation. (2) The probationer has conpleted 50 percent of his
or her period of probation. (3) The probationer has satisfied
all conditions of probation that were set by the sentencing
court. (4) The probationer has satisfied all rules and
conditions of probation that were set by the [DOC]. (5) The
probationer has fulfilled all financial obligations . . (6)
The probationer is not required to register [as a sex
offender]." See 2011 Ws. Act 38.

2l "The focus of this evaluation [of the powers of the
|l egislative and judicial branches] is whether one branch's
exerci se of power has i nperm ssi bly i ntruded on t he
constitutional power of the other branch.” Friedrich, 192
Ws. 2d at 15. See also Horn, 226 Ws. 2d at 648-50; State v.
Hol nes, 106 Ws. 2d 31, 38, 68-69, 315 N.W2d 703 (1982); State
v. Fearing, 2000 W App 229, 9120-21, 239 Ws. 2d 105, 619
N. W2d 115.

13
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reduction of the Ilength of probation, a <circuit court's
exercising judicial power to reduce the length of probation does
not unduly interfere with the powers the |egislature has granted
t he executive branch.

185 The Departnment of Corrections and the circuit courts
are separate entities in separate, coordinate branches of the
gover nment . The Departnent of Corrections and the circuit
courts are charged with different responsibilities regarding
probati on. Wsconsin Stat. 8§ 973.09(3)(d), as revised, allows
the Departnment of Corrections to exercise its legislatively
mandat ed powers and petition circuit courts to reduce the length
of probation for stated reasons in certain situations. It does
not follow that <circuit courts are powerless to reduce the
| ength of probation when the Departnent of Corrections does not
file a petition.?® The Departnment of Corrections' powers to
reduce the length of probation or to petition courts to reduce
the length of probation are reasonable regul ations of probation

that do not conflict with a circuit court's inherent authority

28 See  Horn, 226 Ws. 2d at 651-2 ("[B]y vesting the
adm ni stration of probation, including probation revocation, in
the executive branch, the legislature has not wthdrawn the
judiciary's power . . . .").

Cr. State v. St enkl yft, 2005 W 71, 1997- 105, 281
Ws. 2d 484, 697 N W2d 769 (Abrahanmson, C. J., concurring in
part and dissenting in part in an opinion that, along with an
opinion by Crooks, J., represents the mgjority of the court)
(holding that although sentencing is an area of shared
constitutional powers, it violates separation of powers for the
| egislature to renpbve a circuit court's inherent authority to
nodi fy a sentence by granting the power to decide when to nodify
a sentence to an executive actor).

14
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to reduce the length of probation in exercising its discretion
regardi ng probation.

186 On the basis of the constitution, statutes, and
precedent, | would recognize the existence of a circuit court's
authority to reduce the length of probation.

11

187 A crucial guestion remains about the inherent
authority of circuit courts to reduce the length of probation:
"What limtation should be placed upon such power in the
interest of pronmoting justice in the admnistration of crimna
| awf 7] " 2° A circuit court's inherent authority is a
di scretionary power that nust be exercised wthin defined
par amet er s. 3°

188 The parties dispute the scope of a circuit court's
authority to reduce the length of probation.

189 The State wurges that the circuit court's inherent
authority should be exercised in the same narrow circunstances
in which a circuit court my nodify a sentence: (1) to correct

formal or <clerical errors or an illegal or void term of

2 Hayes v. State, 46 Ws. 2d 93, 101, 175 N.W2d 625 (1970)
(relating to a circuit court's inherent authority to nodify a
sent ence) . Hayes was overruled in part by State v. Taylor, 60
Ws. 2d 506, 210 N W2d 873 (1973), regarding an issue not
relevant to a circuit court's inherent authority to nodify
sent ences.

30 Crochiere, 273 Ws. 2d 57, 912 (relating to nodifying
sent ences).

15
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probation; (2) if a "new factor" is presented;3 or (3) if the
probation is unduly harsh or unconscionabl e. 32
190 The defendant argues that circuit courts may exercise

their inherent authority to reduce the length of probation "for

cause. " "For cause" is the standard set forth in Ws. Stat.
§ 973.09(3)(a), gover ni ng when a court " may ext end
probation . . . or nodify the terms and conditions” of
probati on.

191 The court of appeals held that if circuit courts
possessed this inherent authority, its exercise should be
governed by the standards applied to nodification of sentences.?*
The court of appeals determned that the "preference for
finality logically applies to sentencing in the general sense
including its probationary conponent."3

192 | conclude that a circuit court has inherent authority
to reduce the length of probation "for cause.” A circuit court
should apply the same standard for deciding a notion to reduce
the length of probation as it applies to a notion to nodify the

terns and conditions of probation.®® In other words, a circuit

31 See id., qY13-25 (discussing what constitutes a "new

factor” for purposes of sentence nodification).

%2 gee id., f12.

3% State v. Dowdy, 2010 W App 158, 931, 330 Ws.2d 444, 792
N. W2d 230. The court of appeals concluded that none of those

narrow standards were net by the defendant in the present case
Dowdy, 330 Ws. 2d 444, 1934- 36.

3 1d., 132
% Ws. Stat. § 973.09(3)(a).
16
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court may exercise its inherent authority to reduce the length
of probation when doing so advances the dual purposes of
probation: "to rehabilitate the defendant and to protect society
wi t hout placing the defendant in prison."3®

193 The court of appeals' adoption of the "nodification of
sentence" standard is erroneous for several reasons.

194 As a result of the court of appeals' decision, which
applies a different standard to a notion to nodify the terns and
conditions of probation notion than is applied to a notion to
reduce the length of probation, a circuit court may renove every
term and condition of probation but be unable to reduce the
| ength of probation. Thus, the probationer will be on probation
in name only because the duration of probation is not
technically over. This is an absurd result.

95 In addition to avoiding this absurd result, the "for
cause" standard is appropriate because it does not equate
probation with sentencing, as the court of appeals did.

196 | recognize that probation is <closely related to
sentencing; it is one possible disposition upon conviction.

Nonet hel ess, probation is not generally considered a sentence.?’

% See Edwards v. State, 74 Ws. 2d 79, 83, 246 N.W2d 109
(1976) (probation "is granted with the goals of rehabilitation
and protection of society in mnd."). See also Gay, 225
Ws. 2d at 68; Sepul veda, 119 Ws. 2d at 554; State v. Hays, 173
Ws. 2d 439, 445, 496 N.W2d 645 (Ct. App. 1992).

3" Horn, 226 Ws. 2d at 647 (citing Prue v. State, 63
Ws. 2d 109, 114, 216 N.W2d 43 (1974)); Hays, 173 Ws. 2d at
444; State v. Meddaugh, 148 Ws. 2d 204, 211, 435 N W2d 269
(Ct. App. 1988). See also Fearing, 239 Ws. 2d 105, 6.

17
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Probation is a legal term with a neaning different from
sent encing; 3 probation is an alternative to sentencing. 3

197 Crucially, probation has different purposes than
sent enci ng. It is comonly understood that there are four main
pur poses of sentencing: (1) deterrence; (2) rehabilitation; (3)
retribution; and (4) segregation.* Probation, on the other
hand, has two primary purposes: (1) rehabilitation; and (2)
protecting society w thout inprisoning the defendant.

198 The narrow constraints on circuit courts' inherent
authority to nodify sentences are notivated by the inportance of
finality in sentencing. Finality is crucial to achieve
effective deterrence and to send a clear retributive nmessage.

199 Wthout a strong enphasis on finality in sentencing
defendants and potential offenders would come to believe that
sentences are freely nodifiable and that offenders need not
serve their full sentences. For this reason, the deterrent
effect of crimnal sentences would be reduced.

100 Retribution would be simlarly underm ned. From a
retributive perspective, sentencing courts attenpt to give

defendants their "just deserts" based on the severity of the

% prue v. State, 63 Ws. 2d 109, 116, 216 N.W2d 43 (1974).

% state v. Horn, 226 Ws. 2d 637, 647, 594 N w2d 772
(1999) (citing Garski V. St at e, 75 Ws. 2d 62, 69, 248
N.W2d 425 (1977)). See also State v. Cereaux, 114 Ws. 2d 110,
113, 338 NNW2d 118 (Ct. App. 1983).

0 gee State v. Szulczewski, 216 Ws. 2d 495, 504, 574
N. W2d 660 (1998).

4l See Crochiere, 273 Ws. 2d 57, T12.
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offense and the harm to society. Retribution is a backward-
| ooki ng exerci se—exam ning the harm done and determ ning what
sentence is required for the defendant to repay a debt to
soci ety. Future devel opnents should not change this backward-
| ooki ng anal ysi s. If there were less finality in sentencing,
the nessage that the sentence chosen coincides with the debt a
def endant owes to soci ety woul d be underm ned. *2

1101 Thus, finality is crucial to ensure that two nain

pur poses of sent enci ng—+det errence and retributi on—are
ful filled.
1102 As noted above, probation, in contrast, has two

primary purposes: (1) rehabilitation, and (2) protecting society
wi t hout inprisoning the defendant. Finality is not necessary to

achi eve either purpose.

1103 Rehabilitation is forward-Iooking. Sonme defendants
may progress nore quickly than others. Predicting how long it
will take before probation is no |onger necessary for an
i ndi vi dual defendant is difficult. Requiring continuing

probation for a defendant who no |onger needs probation is
m sguided; it is not necessary for public safety and is wastefu

of the state's limted resources. Conti nued probation is not
justified by an interest in finality. "For cause" in this
cont ext allows a court to consider the progress and

rehabilitation of the probationer.

42 See Crochiere, 273 Ws. 2d 57, 723 ("Crochiere's early
rel ease woul d undercut the seriousness of the offense . ").
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1104 Accordingly, the 1limts on sentence nodification
should not be transplanted onto a circuit court's inherent
authority to reduce the length of probation. Rat her, circuit
courts should be able to reduce the length of probation under
the same standard as they can nodify the terns and conditions or
extend the length of probation—that is, when doing so is
necessary to achi eve probation's dual goals.

105 To be effective, probation nmust be flexible. * A
circuit court nust be cognizant of changing circunstances and
the changing needs of the individual probationer to determ ne
when nodification of the ternms and conditions and the |ength of
probation is warranted to achi eve probation's dual goals.*

1106 Even in the sentencing realm where finality is of
great value, this court has noted that "[i]t is nore inportant
to be able to settle a matter right with a little uncertainty

" 45 In the context of

than to settle it wong irrevocably.
probation, where flexibility rather than finality seens crucial,

courts should be anenable to reductions in the length of

“3 Prue, 63 Ws. 2d at 114 ("The trial court should have
|l eeway if probation is to be an effective tool of
rehabilitation.").

4 Under Crochiere, successful rehabilitation explicitly

does not constitute a "new factor”™ warranting sentence
nodi fi cati on. See Crochiere, 273 Ws. 2d 57, f9117-23. In the
probation context, it wuld seem that conplete, successful

rehabilitation should warrant a reduction of the Ilength of
probation or discharge from probation, particularly when there
is a risk that the conditions of continuing probation could
underm ne the probationer's progress.

“° Hayes v. State, 46 Ws. 2d 93, 105, 175 N W2d 625
(1970) .

20
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probation, rather than setting the length of probation wong
i rrevocably.
IV

1107 Finally, because this court has not decided whether
circuit courts possess the inherent authority to reduce the
| ength of probation and a probationer is not limted to bringing
only one notion to reduce the length of probation, the defendant
is free to petition the circuit court again to reduce the length
of his probation and argue that it has inherent, but not
statutory, authority to do so.

1108 For the reasons set forth, | dissent. The def endant
did not forfeit the right to have this court decide the inherent
authority issue. | conclude that a circuit court has inherent
authority to reduce the length of probation "for cause,” that
is, a circuit court may exercise its inherent authority to
reduce the length of probation when doing so advances the dual
pur poses of probation: "to rehabilitate the defendant and to

protect society w thout placing the defendant in prison.”

21
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1109 ANN WALSH BRADLEY, J. (di ssenting). | agree wth
the majority's conclusion that Ws. Stat. 8 973.09(3)(a) does
not provide statutory authority for a circuit court to reduce
the length of probation. | wite separately, however, to
address the issue of inherent authority because | conclude that
Dowdy did not forfeit his right to have this court address that
i ssue.

110 No party disputed that a <circuit court has the
i nherent authority to reduce the length of probation. The issue
is not whether the court has such authority. It does. Rat her ,
the issue is what are the paraneters of that authority.

111 A circuit court mnust exercise its inherent authority

within "defined paraneters.” State v. Crochiere, 2004 W 78,

112, 273 Ws. 2d 57, 681 N.W2d 524. Although the parties agree
that the court has inherent authority, they disagree about the
proper standard for the circuit court's inherent authority to
reduce the length of probation. Dowdy advocates for the "cause"
st andar d. By contrast, the State asserts that the circuit
court's inherent authority to reduce the length of probation
should be limted in the same way that a circuit court's

i nherent authority to reduce a sentence is |limted—n this
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case, based on the presence of a "new factor."!? Upon cl ose
exam nation, both of these standards are probl ematic.

112 I am not persuaded that Dowdy's proposed standard,

"cause," sufficiently circunscribes the court's exercise of
i nherent authority. Rat her, the "cause" standard begs the
guestion. If a circuit court can reduce the length of probation

for cause, what constitutes cause to reduce the Ilength of
probati on?

113 According to the court of appeals, "the |aw places no
l[imtation on what the trial court nmay consider as cause"” when
extending probation under Ws. Stat. 8 973.09(3)(a). State v.
Edwar ds, 2003 W App 221, 914, 267 Ws. 2d 491, 671 N.wW2d 371
I fear that such an anorphous standard would provide
i nsufficient guidance to circuit courts.

1114 Likewise, | am not persuaded that the State's "new
factor” standard, which is transposed wholesale from the
standards for sentence nodification, is workable in the context
of probation nodification. The purposes of sentencing and
probation are distinct, and the distinction nmakes a difference.
1115 There are several purposes of inposing a crimnal
sentence, only one of which is the defendant's rehabilitation.

See C.J. Abrahanson's dissent, 197. By contrast, the dua

pur poses of inposing probation are "to protect the public from

1'In addition to its inherent authority to nodify a sentence
when a "new factor"” is presented, a circuit court may exercise
its inherent authority to nodify a sentence to correct formal or
clerical errors, to correct an illegal or void sentence, or to
nodi fy an unduly harsh or wunconscionable sentence. State .
Crochiere, 2004 W 78, 112, 273 Ws. 2d 57, 681 N W2d 524.
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crimnal conduct and to help the probationer become a useful

menber of society."” Wagner v. State, 89 Ws. 2d 70, 77, 277

N. W2d 849 (1979). Bot h purposes of probation have been served
when a probationer has been rehabilitated. When a probationer
becomes a useful nenber of society, he or she has been
rehabilitated, and the public 1is protected from crimna
conduct .

1116 Because rehabilitation is so essential to the court's
purpose for inposing probation in the first instance, a circuit
court should be able to consider whether a defendant has been
rehabilitated when deciding a notion to reduce the length of
probati on. Accordingly, we have stated that "[p]robation
nodi fication provides the <circuit court wth a neans of
rewardi ng post-sentencing rehabilitation . . . ." State .
Kluck, 210 Ws. 2d 1, 9, 563 N. W2d 468 (1997).

1117 However, our case |law makes clear that, for purposes

of sent ence nodi fi cati on, a defendant's post - sent enci ng
rehabilitation cannot be considered a new factor. Id. at 7-8.
Thus, if we were to accept the State's proposed standard and

adopt the sentence nodification paraneters wholesale, we would
significantly undermine the circuit court's inherent authority
by preventing the circuit court from considering rehabilitation,
t he underlying purpose of probation.

1118 Accordingly, | conclude that neither of the standards
offered by the parties is suited to define the paraneters of the
circuit court's exercise of inherent authority. One standard is

too broad, providing virtually no definition to guide the court,
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and the other is too narrow, appearing to render the court's
i nherent authority illusory. The parties' proposed standards
provi de no m ddl e ground.

1119 I conclude that a third alternative is necessary.
This is an inportant issue that affects the lives of a nultitude
of people and the administration of justice. This court should
craft a standard that 1is sufficiently defined to provide
parameters for the circuit court's inherent authority, but that
would allow the «circuit court to take into account the
defendant's rehabilitative progress in sone fashion when
det erm ni ng whet her probation reduction is warranted.

1120 For the reasons fully set forth by the Chief Justice,
| conclude that Dowdy did not forfeit the inherent authority
issue. See C. J. Abrahamson's dissent, Y52-71. Because | think
it would be unwise for this court to craft, sua sponte, a new
standard without further input fromthe parties, | would request
suppl emental briefing about the proper standard for the circuit
court's exercise of inherent authority. Accordi ngly, I

respectfully dissent.
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