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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The genesi s of  t hi s case 

i s t he r evocat i on of  Angel i a Jamer son' s chi l d car e l i cense by 

t he Depar t ment  of  Chi l dr en and Fami l i es ( t he Depar t ment ) .   The 

Depar t ment  based i t s act i on on Wi s.  St at .  § 48. 685( 5) ( br ) 5.  

( 2009- 10) . 1  Thi s st at ut e per manent l y bar s t hose who have ever  

been convi ct ed of  speci f i ed pr edi cat e cr i mes f r om hol di ng a 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on,  except  r ef er ences t o Wi s.  St at .  §§ 49. 12 
and 49. 127 ar e t o t he 1989- 90 ver si on.  
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chi l d car e l i cense.   Sect i on 48. 685( 5) ( br )  was cr eat ed by 2009 

Wi s.  Act  76 wi t h an ef f ect i ve dat e of  Febr uar y 1,  2010. 2  We 

r ef er  t o § 48. 685( 5) ( br )  her ei n ei t her  by t he s t at ut or y number  

or  descr i pt i vel y as t he new car egi ver  l aw.   

¶2 The new car egi ver  l aw i mposes a l i f et i me ban on 

l i censur e,  a har sh penal t y on a l i cense hol der  who had been 

convi ct ed of  a pr edi cat e of f ense many year s bef or e t he new 

car egi ver  l aw went  i nt o ef f ect .   I n t he pr esent  case,  Ms.  

Jamer son had her  l i cense r evoked on Januar y 20,  2010,  and her  

appeal  of  t he r evocat i on was di smi ssed wi t hout  a hear i ng based 

on her  convi ct i on on a gui l t y pl ea of  v i ol at i ng Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  near l y 20 year s bef or e. 3 

                                                 
2 The l i cense r evocat i on i n t he pr esent  case pr eceded t he 

ef f ect i ve dat e of  t he new car egi ver  l aw,  whi ch was enact ed on 
November  13,  2009,  but  di d not  go i nt o ef f ect  unt i l  Febr uar y 1,  
2010.   Li ke t he par t i es,  t he Admi ni st r at i ve Law Judge,  t he 
c i r cui t  cour t ,  and t he cour t  of  appeal s,  we never t hel ess t r eat  
t he r evocat i on under  t he new car egi ver  l aw.  

The l egi s l at ur e l at er  made a t echni cal  r evi s i on i n 2009 Act  
185,  changi ng t he wor ds " day car e"  t o " chi l d car e, "  t he phr ase 
used t o descr i be car e and super vi s i on f or  chi l dr en f or  l ess t han 
24 hour s a day.  

3 The cour t  of  appeal s f ound t he pr ocedur es i n t he pr esent  
case t r oubl i ng,  as do we.   " I ndeed,  t he f act  t hat  [ Ms. ]  
Jamer son' s convi ct i ons f or med t he ent i r e basi s of  t he 
Depar t ment ' s deci s i on was,  i n t hi s case,  t r oubl i ng——especi al l y 
gi ven t he har sh penal t y demanded by t he new car egi ver  l aw. "   
Jamer son v.  Dep' t  of  Chi l dr en & Fami l i es,  2012 WI  App 32,  ¶24,  
340 Wi s.  2d 215,  813 N. W. 2d 221.   

I ndeed,  Ms.  Jamer son has not  had a l i cense si nce December  
11,  2009,  when t he l i cense was suspended because of  cr i mi nal  
char ges f i l ed agai nst  an empl oyee.  
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¶3 Thi s mat t er  i s a r evi ew of  a publ i shed deci s i on of  t he 

cour t  of  appeal s r ever si ng or der s of  t he Ci r cui t  Cour t  f or  

Mi l waukee Count y,  Denni s P.  Mor oney,  Judge. 4   

¶4 The ci r cui t  cour t  af f i r med t he Depar t ment ' s deci s i on5 

t o di smi ss Ms.  Jamer son' s appeal  wi t hout  a hear i ng,  concl udi ng 

t hat  Ms.  Jamer son' s f ood st amp of f ense under  Wi s.  St at .  

§ 49. 127( 2m)  const i t ut ed a convi ct i on of  " [ a] n of f ense i nvol v i ng 

f r audul ent  act i v i t y as a par t i c i pant  of  t he f ood st amp pr ogr am. " 6  

The ci r cui t  cour t  concl uded t hat  i t  was uncl ear  whet her  Ms.  

                                                                                                                                                             
Ms.  Jamer son' s cont est ed case hear i ng on t he r evocat i on was 

schedul ed f or  June 8,  2010,  whi ch was 134 days af t er  t he 
Depar t ment  r ecei ved her  appeal .   The st at ut e pr ovi des f or  a 
hear i ng wi t hi n 30 days.   Wi s.  St at .  § 48. 72.   Revoki ng Ms.  
Jamer son' s l i cense,  whi ch i nhi bi t s her  abi l i t y  t o make a l i v i ng,  
i s  a ser i ous act i on,  and her  oppor t uni t y t o have her  case hear d 
qui ckl y and f ai r l y i s i mper at i ve.  

4 Jamer son v.  Dep' t  of  Chi l dr en & Fami l i es,  2012 WI  App 32,  
340 Wi s.  2d 215,  813 N. W. 2d 221.  

5 We i nt er changeabl y r ef er  t o r evi ewi ng t he Depar t ment ' s 
deci s i on and t he Admi ni st r at i ve Law Judge' s deci s i on of  May 27,  
2010.   The Depar t ment  adopt ed t he Admi ni st r at i ve Law Judge' s 
deci s i on as t he Depar t ment ' s f i nal  or der .  

6 Despi t e t he concl usi on of  t he Admi ni st r at i ve Law Judge 
t hat  t he Depar t ment ' s mot i on t o di smi ss was not  pr emi sed upon 
t he convi ct i on under  Wi s.  St at .  § 49. 127( 2m)  but  was pr emi sed on 
t he convi ct i on under  § 49. 12( 1)  and ( 6) ,  t he c i r cui t  cour t  
concl uded ot her wi se.   The ci r cui t  cour t  expl ai ned t hat  " i t  i s 
not  c l ear  t hat  Jamer son' s v i ol at i on of  Wi s.  St at .  § 49. 12( 6)  
i nvol ved f r audul ent  act i v i t y,  even t hough i t  was ' consi der ed a 
f r aud'  by st at ut e,  because i t  woul d be possi bl e f or  an 
i ndi v i dual  t o v i ol at e t he st at ue [ s i c]  wi t hout  knowl edge,  as i t  
was a st r i ct  l i abi l i t y  st at ut e. "   The ci r cui t  cour t  concl uded,  
however ,  t hat  Ms.  Jamer son was i nel i gi bl e f or  l i censur e because 
of  her  convi ct i on under  Wi s.  St at .  § 49. 127( 2m) .  
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Jamer son' s v i ol at i on of  § 49. 12( 1)  and ( 6)  const i t ut ed 

f r audul ent  act i v i t y.      

¶5 The cour t  of  appeal s r ever sed t he or der s of  t he 

c i r cui t  cour t  af f i r mi ng t he Depar t ment ' s deci s i on.   The cour t  of  

appeal s concl uded t hat  a r emand f or  an admi ni st r at i ve hear i ng 

was r equi r ed t o det er mi ne whet her  t he f act s  under l y i ng t he 

convi ct i on est abl i shed i t  as a convi ct i on bar r ed under  t he new 

car egi ver  l aw.   The cour t  of  appeal s expl ai ned t hat  Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  i s not  an of f ense speci f i cal l y enumer at ed i n 

t he new car egi ver  l aw as a pr edi cat e of f ense,  and not hi ng i n t he 

r ecor d demonst r at es t hat  Ms.  Jamer son' s conduct  was a f r audul ent  

act i v i t y i nvol v i ng a f ood st amp of f ense. 7  The cour t  of  appeal s 

r easoned t hat  Ms.  Jamer son' s convi ct i on under  § 49. 12( 1)  and 

( 6) ,  wi t hout  f ur t her  f act ual  devel opment ,  does not  pl ace her  

under  t he new car egi ver  l aw' s per manent  bar .      

¶6 We af f i r m t he deci s i on of  t he cour t  of  appeal s,  whi ch 

r emanded t he mat t er  t o t he Di v i s i on of  Hear i ngs and Appeal s f or  

a hear i ng t o det er mi ne whet her  Ms.  Jamer son' s 1991 convi ct i on 

under  Wi s.  St at .  § 49. 12( 1)  and ( 6)  f ul f i l l s  t he r equi r ement s of  

Wi s.  St at .  48. 685( 5) ( br ) 5.    

                                                 
7 The cour t  of  appeal s al so concl uded t hat  a convi ct i on 

under  Wi s.  St at .  § 49. 127( 2m)  " does not ,  as a mat t er  of  l aw,  
show t hat  an of f ender  has par t aken i n a ' f r audul ent  act i v i t y '  
r egar di ng f ood st amps"  f or  pur poses of  per manent  pr ohi bi t i on 
under  Wi s.  St at .  § 48. 685( 5) ( br ) 5.   Jamer son,  340 Wi s.  2d 215,  
¶20.   We do not  addr ess t hi s of f ense;  i t  i s  not  bef or e t he 
cour t .   The Depar t ment  di d not  r el y on i t  i n t he mot i on t o 
di smi ss and t he Admi ni st r at i ve Law Judge di d not  r el y on i t .   
The Depar t ment  adopt ed t he Admi ni st r at i ve Law Judge' s deci s i on 
as t he f i nal  or der  of  t he Depar t ment .  
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¶7 We addr ess t hr ee i ssues pr esent ed t o t hi s cour t .   The 

concur r ence addr esses i ssues not  br i ef ed or  ar gued.  

¶8 Fi r st ,  we addr ess t he l evel  of  def er ence t o be 

accor ded t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he 

new car egi ver  l aw i n t he pr esent  case.   Mor e speci f i cal l y,  we 

addr ess t he def er ence t o be accor ded t he Depar t ment ' s 

det er mi nat i on t hat  Ms.  Jamer son' s convi ct i on under  Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  const i t ut es,  as a mat t er  of  l aw,  an of f ense 

i nvol v i ng f r audul ent  act i v i t y as a par t i c i pant  i n cer t ai n publ i c  

benef i t  pr ogr ams f or  t he pur poses of  t he new car egi ver  l aw.    

¶9 We concl ude t hat  due wei ght  def er ence shoul d be 

accor ded t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he 

new car egi ver  l aw i n t he pr esent  case.      

¶10 Second,  we addr ess t he pr ocedur e t he Admi ni st r at i ve 

Law Judge i s t o use i n Ms.  Jamer son' s appeal  of  t he Depar t ment ' s  

deci s i on t o r evoke her  l i cense.   Mor e speci f i cal l y,  we addr ess 

whet her  t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he 

r el evant  st at ut es t o deny Ms.  Jamer son a cont est ed case hear i ng 

i s cont r ar y t o t he c l ear  meani ng of  t he st at ut es or  no mor e 

r easonabl e i nt er pr et at i on of  t he st at ut es exi st s.   

¶11 We concl ude t hat  Wi s.  St at .  §§ 48. 72 and 227. 44 gover n 

t hi s i ssue.   Sect i on 48. 72 expl i c i t l y  st at es t hat  " any per son 

aggr i eved by t he depar t ment ' s r ef usal  or  f ai l ur e 

t o .  .  .  cont i nue a l i cense .  .  .  has t he r i ght  t o an 

admi ni st r at i ve hear i ng pr ovi ded f or  cont est ed cases i n ch.  

227.  .  .  . "   I t  f ur t her  pr ovi des t hat  t he admi ni st r at i ve hear i ng 
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be hel d " under  s.  227. 44 wi t hi n 30 days af t er  r ecei pt  of  t he 

r equest  f or  an admi ni st r at i ve hear i ng .  .  .  . "  

¶12 Adher i ng t o t he t ext  of  Wi s.  St at .  §§ 48. 72 and 

227. 44,  we concl ude t hat  t he c l ear  meani ng of  t he r el evant  

st at ut es and t he mor e r easonabl e i nt er pr et at i on of  t he st at ut es 

i s t hat  Ms.  Jamer son has t he r i ght  t o a hear i ng pr ovi ded f or  a 

cont est ed case under  § 227. 44.   Li ke t he cour t  of  appeal s,  we do 

not  addr ess t he aut hor i t y of  an admi ni st r at i ve l aw j udge t o 

gr ant  a mot i on t o di smi ss wi t hout  conveni ng a hear i ng.  

¶13 Thi r d,  we addr ess whet her  t he Depar t ment ' s 

i nt er pr et at i on and appl i cat i on of  t he r el evant  st at ut es t o 

per mi t  t he Admi ni st r at i ve Law Judge,  as a mat t er  of  l aw,  t o 

gr ant  t he Depar t ment ' s mot i on t o di smi ss Ms.  Jamer son' s appeal  

i s  cont r ar y t o t he c l ear  meani ng of  t he r el evant  st at ut es or  no 

mor e r easonabl e i nt er pr et at i on of  t he st at ut e exi st s.   To answer  

t hi s quest i on,  we must  c l ar i f y sever al  f act ual  and pr ocedur al  

mat t er s.    

¶14 On t hi s r evi ew,  t he onl y basi s  f or  t he r evocat i on,  

t hat  i s ,  t he onl y pr edi cat e cr i me under  t he new car egi ver  l aw 

j ust i f y i ng r evocat i on,  i s  Ms.  Jamer son' s convi c t i on i n 1991 on 

her  gui l t y pl ea f or  v i ol at i ng Wi s.  St at .  § 49. 12( 1)  and ( 6) .   

Any ot her  bases f or  t he Depar t ment ' s r evoki ng Ms.  Jamer son' s 

l i cense ar e no l onger  at  i ssue.  

¶15 Wi t h r egar d t o t he adequacy of  t he r ecor d t o pr ove t he 

onl y al l eged pr edi cat e of f ense f or  r evocat i on,  namel y t he 1991 

convi ct i on f or  v i ol at i ng Wi s.  St at .  § 49. 12( 1)  and ( 6) ,  t he 
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Depar t ment  has changed i t s posi t i on s i nce br i ef i ng and or al  

ar gument  i n t hi s cour t .    

¶16 I n i t s br i ef s t o t he cour t  of  appeal s and t hi s cour t ,  

t he Depar t ment  asser t ed t hat  i t  may be f act ual l y i nf er r ed f r om 

Ms.  Jamer son' s f ood st amp convi ct i on ( under  § 49. 127( 2m) )  t hat  

f ood st amps wer e t he publ i c benef i t  upon whi ch t he § 49. 12( 1)  

and ( 6)  convi ct i on was based. 8 

¶17 The Depar t ment  now " wi t hdr aws"  t hi s ar gument  and asks 

t hi s Cour t  t o deci de t he ot her  i ssues pr esent ed but  t o r emand 

t he nar r ow f act ual  i ssue of  t he publ i c benef i t  i nvol ved i n Ms.  

Jamer son' s § 49. 12( 1)  and ( 6)  convi ct i on f or  f ur t her  

admi ni st r at i ve pr oceedi ngs pur suant  t o Wi s.  St at .  § 227. 57( 7) . 9 

¶18 We concl ude,  as di d t he cour t  of  appeal s ( and as t he 

Depar t ment  now concl udes) ,  t hat  on t he pr esent  r ecor d,  t he 

Depar t ment  and t he Admi ni st r at i ve Law Judge coul d not  have 

                                                 
8 The cour t  of  appeal s was unwi l l i ng t o i nf er  t hat  

Jamer son' s 1991 convi ct i on under  Wi s.  St at .  § 49. 12( 1)  and ( 6)  
ar ose out  of  t he same f ood st amp act i v i t y t hat  was t he basi s of  
her  convi ct i on under  § 49. 127( 2m) .   Wi t hout  t hat  i nf er ence,  t he 
cour t  of  appeal s coul d f i nd no l i nk bet ween a f ood st amp 
vi ol at i on under  § 49. 127( 2m)  and t he publ i c assi st ance f r aud 
convi ct i on under  § 49. 12( 1)  and ( 6) .   The cour t  of  appeal s not ed 
t hat  t he di f f er ent  t i me per i ods l i s t ed on t he j udgment  of  
convi ct i on r el at i ng t o t he t wo of f enses suggest ed t hat  t he same 
cour se of  behavi or  may not  have been t he basi s f or  each 
convi ct i on.  

9 Wi sconsi n St at .  227. 57( 7)  pr ovi des as f ol l ows:   " I f  t he 
agency' s act i on depends on f act s  det er mi ned wi t hout  a hear i ng,  
t he cour t  shal l  set  asi de,  modi f y or  or der  agency act i on i f  t he 
f act s compel  a par t i cul ar  act i on as a mat t er  of  l aw,  or  i t  may 
r emand t he case t o t he agency f or  f ur t her  exami nat i on and act i on 
wi t hi n t he agency' s r esponsi bi l i t y . "  
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det er mi ned,  as a mat t er  of  l aw wi t hout  f ur t her  f act ual  

devel opment ,  whet her  Ms.  Jamer son' s convi ct i on was f or  a 

pr edi cat e of f ense under  t he new car egi ver  l aw.    

¶19 A genui ne i ssue of  mat er i al  f act  exi st s r egar di ng Ms.  

Jamer son' s convi ct i on under  Wi s.  St at .  § 49. 12( 1)  and ( 6) .  

Ther ef or e,  t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  

t he r el evant  st at ut es per mi t t i ng t he Depar t ment  t o di smi ss Ms.  

Jamer son' s appeal  was cont r ar y t o t he c l ear  meani ng of  t he 

r el evant  st at ut es and a mor e r easonabl e i nt er pr et at i on exi st s.   

Ms.  Jamer son i s ent i t l ed t o a hear i ng.   

¶20 I n sum,  we concl ude t hat  due def er ence shoul d be 

accor ded t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he 

new car egi ver  l aw i n t he pr esent  case;  t hat  Wi s.  St at .  §§ 48. 72 

and 227. 44 accor d Ms.  Jamer son t he r i ght  t o a hear i ng,  whi ch 

shal l  be t r eat ed as a cont est ed case under  § 227. 44;  and t hat  

because genui ne i ssues of  mat er i al  f act  exi st ,  t he 

Admi ni st r at i ve Law Judge er r ed as a mat t er  of  l aw i n di smi ssi ng 

Ms.  Jamer son' s appeal  wi t hout  a hear i ng f or  f act ual  devel opment .     

¶21 Accor di ngl y,  we r emand Ms.  Jamer son' s appeal  t o t he 

Di v i s i on of  Hear i ngs and Appeal s f or  a hear i ng consi st ent  wi t h 

t hi s opi ni on.      

I  

¶22 The hi st or i cal  and pr ocedur al  f act s r el evant  t o t hi s 

r evi ew ar e essent i al l y  undi sput ed.   Angel i a Jamer son owned and 

oper at ed a chi l d car e f aci l i t y ,  Chi l dr en' s Fant asy Chi l d Car e 

and Pr eschool ,  i n Mi l waukee,  Wi sconsi n.    
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¶23 On Januar y 20,  2010,  t he Depar t ment  not i f i ed Ms.  

Jamer son t hat  her  chi l d car e l i cense was r evoked.   The not i ce of  

r evocat i on pr ovi ded t wo bases f or  t he Depar t ment ' s act i on of  

r evocat i on:  ( 1)  cr i mi nal  char ges agai nst  an empl oyee f or  sal e of  

mar i j uana dur i ng wor ki ng hour s;  and ( 2)  t he new car egi ver  l aw 

pr ohi bi t i ng Ms.  Jamer son f r om hol di ng a l i cense because she had 

been convi ct ed of  t wo of f enses r el at i ng t o t he r ecei pt  of  publ i c 

assi st ance benef i t s.   I n 1991,  Ms.  Jamer son was convi ct ed of  t wo 

cr i mi nal  of f enses on a pl ea of  gui l t y:  v i ol at i on of  Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  and vi ol at i on of  § 49. 127( 2m) .    

¶24 Al t hough t he Depar t ment ' s not i ce of  r evocat i on r el i ed 

on t he mar i j uana char ge agai nst  t he empl oyee and t he t wo 1991 

convi ct i ons,  t he Depar t ment ' s mot i on t o di smi ss Ms.  Jamer son' s 

r equest  f or  a hear i ng r el i ed onl y on her  v i ol at i on of  § 49. 12( 1)  

and ( 6)  as a pr edi cat e of f ense under  t he new car egi ver  l aw.   The 

deci s i on of  t he Admi ni st r at i ve Law Judge ( whi ch t he Depar t ment  

adopt ed as i t s f i nal  or der )  al so r el i ed onl y on Ms.  Jamer son' s 

v i ol at i on of  § 49. 12( 1)  and ( 6) .  

Sect i on 49. 12( 1)  and ( 6)  pr ovi de as f ol l ows:  

( 1)  Any per son who,  wi t h i nt ent  t o secur e publ i c 
assi st ance under  t hi s chapt er ,  whet her  f or  hi msel f  or  
her sel f  or  f or  some ot her  per son,  wi l f ul l y  makes any 
f al se r epr esent at i ons may .  .  .  i f  t he val ue of  such 
assi st ance exceeds $2, 500,  be puni shed as pr escr i bed 
under  s.  943. 20( 3) ( c) .  

  .  .  .  .  

( 6)  Wher e a per son i s or i gi nal l y el i gi bl e f or  
assi st ance and r ecei ves any i ncome or  asset s  or  bot h 
t her eaf t er  and f ai l s t o not i f y  t he of f i cer  or  agency 
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gr ant i ng such assi st ance of  t he r ecei pt  of  such asset s 
wi t hi n 10 days af t er  such r ecei pt  and cont i nues t o 
r ecei ve ai d,  such f ai l ur e t o so not i f y t he pr oper  
of f i cer  or  agency of  r ecei pt  of  such asset s or  i ncome 
or  bot h shal l  be consi der ed a f r aud and t he penal t i es 
i n sub.  ( 1)  shal l  appl y.    

¶25 Wi sconsi n St at .  § 49. 12( 1)  and ( 6)  r el at e t o publ i c 

assi st ance.   These pr ovi s i ons ar e not ,  however ,  l i s t ed as 

pr edi cat e of f enses under  t he new car egi ver  l aw.  

¶26 Wi sconsi n St at .  § 48. 685( 5) ( br ) ,  t he new car egi ver  

l aw,  i dent i f i es cer t ai n cr i mes t he convi ct i on of  whi ch f or ever  

bar s t he convi ct ed per son f r om a l i cense.   The pr ovi s i on 

appl i cabl e t o t he pr esent  case i s § 48. 685( 5) ( br ) 5. ,  whi ch r eads 

i n r el evant  par t  as f ol l ows:  

( 5) ( br )  For  pur poses of  l i censi ng a per son t o oper at e 
a day [ chi l d]  car e cent er  .  .  .  no per son who has been 
convi ct ed .  .  .  of  any of  t he f ol l owi ng of f enses on or  
af t er  hi s or  her  12t h bi r t hday may be per mi t t ed t o 
demonst r at e t hat  he or  she has been r ehabi l i t at ed:  

  .  .  .  .  

5.  An of f ense i nvol v i ng f r audul ent  act i v i t y as a 
par t i c i pant  i n t he Wi sconsi n Wor ks pr ogr am under  ss.  
49. 141 t o 49. 161,  i ncl udi ng as a r eci pi ent  of  a chi l d 
car e subsi dy under  s.  49. 155,  or  as a r eci pi ent  of  ai d 
t o f ami l i es wi t h dependent  chi l dr en under  s.  49. 19,  
medi cal  assi st ance under  subch.  I V of  ch.  49,  f ood 
st amps benef i t s under  t he f ood st amp pr ogr am under  7 
USC 2011 t o 2036,  suppl ement al  secur i t y i ncome 
payment s under  s .  49. 77,  payment s f or  t he suppor t  of  
chi l dr en of  suppl ement al  secur i t y i ncome r eci pi ent s 
under  s.  49. 775,  or  heal t h car e benef i t s under  t he 
Badger  Car e heal t h car e pr ogr am under  s.  49. 665.   
( Emphasi s added. )  

¶27 Food st amps ar e a f or m of  publ i c assi st ance,  and a 

v i ol at i on of  § 49. 12( 1)  and ( 6)  may i nvol ve a v i ol at i on of  l aws 
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r el at i ng t o f ood st amps.   Ms.  Jamer son' s convi ct i on t her ef or e 

may come wi t hi n t he new car egi ver  l aw.    

¶28 Ms.  Jamer son t i mel y f i l ed a r equest  f or  a hear i ng on 

Januar y 25,  2010,  pur suant  t o Wi s.  St at .  § 48. 72.    

¶29 On Apr i l  22,  2010,  an Admi ni st r at i ve Law Judge of  t he 

Di v i s i on of  Hear i ngs and Appeal s not i f i ed t he par t i es of  a 

hear i ng schedul ed f or  June 8,  2010,  t o r evi ew t he Depar t ment ' s 

deci s i on t o r evoke Ms.  Jamer son' s l i cense.   

¶30 On May 18,  2010,  t hr ee weeks bef or e t he schedul ed 

hear i ng,  t he Depar t ment  f i l ed a mot i on t o di smi ss Ms.  Jamer son' s 

appeal .   The Depar t ment  r el i ed sol el y on Ms.  Jamer son' s 

convi ct i on under  § 49. 12( 1)  and ( 6) ,  expl ai ni ng t hat  " [ t ] he 

f act ual  c i r cumst ances sur r oundi ng Ms.  Jamer son' s ar r est  and 

convi ct i on ar e i r r el evant  i n t hi s mat t er  .  .  .  [ because she]  was 

f ound gui l t y of  a st at ut e t hat  expl i c i t l y  st at es such a 

convi ct i on shal l  be consi der ed f r aud.   [ The Depar t ment ]  has 

absol ut el y no choi ce but  t o r evoke Ms.  Jamer son' s l i cense. "  

¶31 I n suppor t  of  i t s  ar gument  t hat  Ms.  Jamer son' s  

convi ct i on under  Wi s.  St at .  § 49. 12( 1)  and ( 6)  sat i sf i ed t he new 

car egi ver  l aw,  t he Depar t ment  at t ached t hr ee document s t o i t s 

mot i on t o di smi ss:   ( 1)  Ms.  Jamer son' s Not i ce of  Revocat i on 

( l abel ed Exhi bi t  A) ,  ( 2)  Ms.  Jamer son' s Cr i me I nf or mat i on Bur eau 

Repor t  ( l abel ed Exhi bi t  B) ,  and ( 3)  Ms.  Jamer son' s Backgr ound 

I nf or mat i on Di scl osur e ( l abel ed Exhi bi t  C) .   No ot her  document s 

ar e i n t he r ecor d.   The Depar t ment  di d not  at t ach t he compl ai nt  

agai nst  Ms.  Jamer son,  any pl ea quest i onnai r e,  or  t he 1991 

Judgment  of  Convi ct i on ( except  as set  f or t h bel ow) .    
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¶32 On May 20,  2010,  t he Depar t ment  submi t t ed t he 1991 

Judgment  of  Convi ct i on t o t he Admi ni st r at i ve Law Judge ( al ong 

wi t h a l i s t  of  ot her  exhi bi t s and wi t nesses not  r el evant  her e)  

f or  pur poses of  t he schedul ed June hear i ng.    

¶33 The Judgment  of  Convi ct i on,  ent er ed on August  12,  

1991,  expl ai ns t hat  Ms.  Jamer son was convi ct ed of  t wo of f enses:  

( 1)  Fai l ur e t o Repor t  Recei pt  of  I ncome,  i n v i ol at i on of  Wi s.  

St at .  § 49. 12( 6)  and ( 1)  and § 943. 20( 3) ( c) ,  whi ch occur r ed on 

or  bet ween November  3,  1988 and Febr uar y 28,  1991;  and ( 2)  Food 

St amp Fr aud,  i n v i ol at i on of  Wi s.  St at .  § 49. 127( 2m) ,  ( 8) ( a) ( 2) ,  

and ( 8) ( b) ( d) ,  whi ch occur r ed on or  bet ween Januar y 1,  1989 and 

Febr uar y 28,  1990.    

¶34 None of  t he document s i n t he r ecor d bef or e t he 

Admi ni st r at i ve Law Judge or  t hi s cour t  st at es whet her  Ms.  

Jamer son' s convi ct i on under  Wi s.  St at .  § 49. 12( 1)  and ( 6)  st ems 

f r om conduct  i nvol v i ng f ood st amps.    

¶35 Ms.  Jamer son f i l ed a document  ent i t l ed Opposi t i on t o 

Mot i on t o Di smi ss ar gui ng t hat  she had a st at ut or y and 

const i t ut i onal  r i ght  t o a hear i ng r egar di ng t he per manent  l oss 

of  her  l i cense,  t hat  t he under l y i ng convi ct i on di d not  r equi r e a 
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showi ng of  f r aud,  and t hat  a f act ual  det er mi nat i on i s r equi r ed 

on t he i ssue of  f r aud. 10 

¶36 On May 27,  2010,  t he Admi ni st r at i ve Law Judge i ssued a 

deci s i on gr ant i ng t he Depar t ment ' s mot i on t o di smi ss Ms.  

Jamer son' s appeal .   The deci s i on concl uded,  as a mat t er  of  l aw,  

t hat  Ms.  Jamer son' s convi ct i on f or  a v i ol at i on of  Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  const i t ut ed " ' f r audul ent  act i v i t y as a 

par t i c i pant '  and r eci pi ent  of  Food St amps benef i t s .  .  .  . "   The 

deci s i on went  on t o concl ude t he Ms.  Jamer son' s convi ct i on i s 

exact l y t he t ype of  cr i me f or  whi ch t he l egi s l at ur e under  t he 

new car egi ver  l aw i nt ended t o bar  a l i censee f r om hol di ng a 

chi l d car e l i cense.   The Admi ni st r at i ve Law Judge' s deci s i on 

al so concl uded t hat  a hear i ng on Ms.  Jamer son' s appeal  of  t he 

l i cense r evocat i on was moot  as a mat t er  of  f act  and l aw.   

¶37 On June 23,  2010,  t he Depar t ment  adopt ed t he 

Admi ni st r at i ve Law Judge' s May 27,  2010,  deci s i on as t he f i nal  

or der  of  t he Depar t ment .  

I I  

¶38 The par t i es di sput e t he l evel  of  def er ence due t o t he 

Depar t ment ' s deci s i on.   When t hi s cour t  r evi ews a deci s i on of  an 

                                                 
10 Al t er nat i vel y,  Ms.  Jamer son ar gued t hat  t he Depar t ment  

l acked st andi ng t o seek t o di smi ss her  appeal  wi t hout  a hear i ng 
because none of  t he condi t i ons i n Wi s.  Adm.  Code § DCF 
250. 11( 11) ( b)  had been met .   Ms.  Jamer son ar gued t hat  she di d 
not  ( 1)  consent  t o an ext ensi on of  t he t i me bef or e t he hear i ng;  
( 2)  wi t hdr aw her  r equest  f or  a hear i ng i n wr i t i ng;  ( 3)  agr ee i n 
wr i t i ng t o accept  an i nf or mal  r esol ut i on of  her  appeal ;  or  ( 4)  
abandon t he hear i ng r equest .  
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admi ni st r at i ve agency,  i t  r evi ews t he agency deci s i on,  not  t he 

deci s i on of  t he cour t  of  appeal s or  t he c i r cui t  cour t . 11   

¶39 I nt er pr et at i on and appl i cat i on of  st at ut es ar e 

or di nar i l y  quest i ons of  l aw t o be deci ded by a cour t ,  and a 

cour t  i s  not  bound by an agency' s i nt er pr et at i on of  a st at ut e. 12  

Never t hel ess,  a cour t  wi l l ,  under  cer t ai n c i r cumst ances,  gi ve 

def er ence t o an agency' s st at ut or y i nt er pr et at i on. 13   

¶40 The cour t  has set  f or t h t hr ee l evel s of  def er ence t hat  

may be accor ded t o an agency' s i nt er pr et at i on and appl i cat i on of  

a st at ut e:  gr eat  wei ght  def er ence,  due wei ght  def er ence,  and no 

def er ence ( de novo) . 14  These t hr ee l evel s of  def er ence t ake i nt o 

account  t he compar at i ve i nst i t ut i onal  qual i f i cat i ons and 

capabi l i t i es of  t he cour t  and t he admi ni st r at i ve agency. 15  

¶41 Gr eat  wei ght  def er ence i s accor ded t o agency act i on 

when f our  r equi r ement s ar e met :   ( 1)  t he agency i s char ged by 

t he l egi s l at ur e wi t h t he dut y of  admi ni st er i ng t he st at ut e;  ( 2)  

t he agency' s i nt er pr et at i on i s one of  l ong s t andi ng;  ( 3)  t he 

agency empl oyed i t s exper t i se or  speci al i zed knowl edge i n 

                                                 
11 West  Bend Co.  v.  LI RC,  149 Wi s.  2d 110,  117,  438 

N. W. 2d 823 ( 1989) .  

12 Raci ne Har l ey- Davi dson,  I nc.  v.  St at e Di v.  of  Hear i ngs & 
Appeal s,  2006 WI  86,  ¶14,  292 Wi s.  2d 549,  717 N. W. 2d 184;  West  
Bend Educ.  Ass' n v.  WERC,  121 Wi s.  2d 1,  11- 12,  357 N. W. 2d 534 
( 1984) .  

13 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶11.  

14 I d. ,  ¶¶12- 20.  

15 I d. ,  ¶¶13- 14.  
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f or mi ng i t s i nt er pr et at i on;  and ( 4)  t he agency' s i nt er pr et at i on 

wi l l  pr ovi de uni f or mi t y and consi st ency i n t he appl i cat i on of  

t he st at ut e. 16 

¶42 The Depar t ment  ar gues f or  gr eat  wei ght  def er ence,  

asser t i ng t hat  ( 1)  i t  has pr ev i ousl y admi ni st er ed chi l d car e 

l i censi ng and r evocat i on;  ( 2)  i t  i s  now char ged wi t h 

admi ni st er i ng t he new car egi ver  l aw;  and ( 3)  appl y i ng i t s 

i nt er pr et at i on of  t he new car egi ver  l aw wi l l  pr ovi de uni f or mi t y 

and consi st ency i n t he l aw' s appl i cat i on.  

¶43 Al t er nat i vel y,  t he Depar t ment  ar gues t hat  not hi ng l ess 

t han due wei ght  def er ence shoul d be appl i ed t o i t s  

i nt er pr et at i on.   Due wei ght  def er ence appl i es when t he agency 

has some exper i ence i n an ar ea but  has not  devel oped t he 

exper t i se t hat  pl aces i t  i n a bet t er  posi t i on t han t he cour t  t o 

make j udgment s r egar di ng t he i nt er pr et at i on of  t he st at ut e. 17 

¶44 Ms.  Jamer son ar gues t hat  t he cour t  of  appeal s was 

cor r ect  i n accor di ng t he Depar t ment ' s st at ut or y i nt er pr et at i on 

no def er ence i n t he pr esent  case and i nt er pr et i ng and appl y i ng 

                                                 
16 I d. ,  ¶16.  

17 Mer cycar e I ns.  Co.  v.  Wi s.  Comm' r  of  I ns. ,  2010 WI  87,  
¶10,  328 Wi s.  2d 110,  786 N. W. 2d 785.  
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t he st at ut e i ndependent l y of  t he agency. 18  Ms.  Jamer son ar gues 

t hat  no def er ence,  t hat  i s ,  a cour t ' s  de novo i nt er pr et at i on and 

appl i cat i on of  a st at ut e,  i s  appr opr i at e her e,  because t he case 

i s one of  f i r st  i mpr essi on and t he Depar t ment  l acks exper i ence 

or  exper t i se i n deci di ng t he l egal  i ssue pr esent ed. 19    

¶45 Al t hough t he Depar t ment  has had exper i ence i ssui ng and 

r evoki ng chi l dcar e l i censes,  i t  has had no pr i or  exper i ence 

i nt er pr et i ng t he new car egi ver  l aw.   Thus,  we wi l l  not  accor d 

t he Depar t ment  t he gr eat  wei ght  def er ence i t  r equest s. 20   

¶46 The quest i on t hen becomes whet her  t he Depar t ment  i s t o 

be af f or ded due wei ght  def er ence,  or  no def er ence.   We make t hi s  

det er mi nat i on even t hough t he cour t  has acknowl edged t hat  " i n 

most  s i t uat i ons,  appl y i ng due wei ght  def er ence wi l l  l ead t o t he 

same r esul t  as woul d appl y i ng no def er ence at  al l . " 21  Due wei ght  

                                                 
18 Af t er  t he cour t  of  appeal s r ul ed i n t he i nst ant  case,  i t  

was f aced wi t h a s i mi l ar  case i n Br own v.  Dep' t  of  Chi l dr en and 
Fami l i es,  2012 WI  App 61,  341 Wi s.  2d 449,  819 N. W. 2d 827.   
Ther e,  t he cour t  of  appeal s gave t he Depar t ment ' s concl usi ons of  
l aw due wei ght  def er ence because t he cour t  of  appeal s concl uded 
t hat  af t er  t he agency' s i nt er pr et at i on i n t he pr esent  case,  i t s  
i nt er pr et at i on i n Br own was no l onger  one of  f i r st  i mpr essi on 
and t he agency no l onger  l acked exper i ence i n det er mi ni ng t he 
quest i ons pr esent ed.   Br own,  341 Wi s.  2d 449,  ¶23.  

19 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶19.   See al so 
Jamer son,  340 Wi s.  2d 215,  ¶11 ( c i t i ng Ki t t en v.  DWD,  2001 WI  
App 218,  ¶22,  247 Wi s.  2d 661,  634 N. W. 2d 583) .  

20 Mer cycar e,  328 Wi s.  2d 110,  ¶35.  

21 Mer cycar e,  328 Wi s.  2d 110,  ¶37 ( quot i ng Raci ne Har l ey-
Davi dson,  292 Wi s.  2d 549,  ¶20:   " Under  bot h due wei ght  
def er ence and no def er ence,  t he r evi ewi ng cour t  may adopt ,  
wi t hout  r egar d f or  t he agency' s i nt er pr et at i on,  what  i t  v i ews as 
t he most  r easonabl e i nt er pr et at i on of  t he st at ut e. "    
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def er ence may be war r ant ed when t he agency has speci al i zed 

exper i ence wi t h t he i ssues r egul at ed by t he st at ut e,  but  has not  

yet  i nt er pr et ed t he speci f i c  st at ut or y l anguage at  i ssue. 22   

¶47 Thi s case pr esent s an i ssue of  f i r st  i mpr essi on,  but  

i nvol ves a st at ut e t hat  t he Depar t ment  i s  char ged wi t h 

enf or ci ng,  and t he Depar t ment  has had exper i ence i n i ssui ng and 

r evoki ng l i censes.   Thus,  we concl ude t hat  t he Depar t ment ' s 

i nt er pr et at i on and appl i cat i on of  t he new car egi ver  l aw i n t he 

pr esent  case shoul d be af f or ded due wei ght  def er ence.   

¶48 When a r evi ewi ng cour t  appl i es due wei ght  def er ence,  

i t  sust ai ns an agency' s st at ut or y i nt er pr et at i on i f  i t  i s  not  

cont r ar y t o t he c l ear  meani ng of  t he st at ut e,  unl ess t he 

r evi ewi ng cour t  det er mi nes a mor e r easonabl e i nt er pr et at i on. 23  

Under  due wei ght  def er ence,  t he r evi ewi ng cour t  may adopt ,  

wi t hout  r egar d f or  t he agency' s  i nt er pr et at i on,  what  t he cour t  

v i ews as t he most  r easonabl e i nt er pr et at i on of  t he st at ut e. 24 

I I I  

¶49 We now addr ess t he pr ocedur e t he Admi ni st r at i ve Law 

Judge i s t o use i n Ms.  Jamer son' s appeal  of  t he Depar t ment ' s 

deci s i on t o r evoke her  l i cense.   Mor e speci f i cal l y,  we addr ess 

whet her  t he Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he 

r el evant  st at ut es t o deny Ms.  Jamer son a cont est ed case hear i ng 

                                                 
22 Mer cycar e,  328 Wi s.  2d 110,  ¶37 ( c i t i ng DOR v.  Menasha 

Cor p. ,  2008 WI  88,  ¶51,  311 Wi s.  2d 579,  754 N. W. 2d 95) .  

23 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶18.  

24 I d. ,  ¶20.  
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i s cont r ar y t o t he c l ear  meani ng of  t he st at ut es or  no mor e 

r easonabl e i nt er pr et at i on of  t he st at ut es exi st s.   

¶50 The Depar t ment ' s Januar y 20,  2010,  Not i ce of  

Revocat i on t o Ms.  Jamer son expl ai ns t hat  i t s " act i on i s t aken 

pur suant  t o s.  48. 715( 4) ( b) "  and t hat  she may appeal  and seek an 

admi ni st r at i ve hear i ng under  Wi s.  St at .  § 227. 44.   Ms.  Jamer son 

f i l ed a t i mel y appeal  of  t he Depar t ment ' s deci s i on of  

r evocat i on.   

¶51 Because t he Depar t ment ' s act i on was t aken pur suant  t o 

Wi s.  St at .  § 48. 715,  § 48. 72 appl i es.   Sect i on 48. 72 pr ovi des 

t hat  any per son aggr i eved by t he depar t ment ' s f ai l ur e t o 

cont i nue a l i cense or  any act i on t aken by t he depar t ment  under  

Wi s.  St at .  § 48. 715 has t he r i ght  t o an admi ni st r at i ve hear i ng 

pr ovi ded f or  a cont est ed case under  § 227. 44.   Wi sconsi n St at .  

§ 48. 72 pr ovi des as f ol l ows:   

[ A] ny per son aggr i eved by t he depar t ment ' s r ef usal  or  
f ai l ur e t o i ssue,  r enew,  or  cont i nue a l i cense or  by 
any act i on t aken by t he depar t ment  under  s.  48. 715 has 
t he r i ght  t o an admi ni st r at i ve hear i ng pr ovi ded f or  
cont est ed cases i n ch.  227.   To r ecei ve an 
admi ni st r at i ve hear i ng under  ch.  227,  t he aggr i eved 
per son shal l  send t o t he depar t ment  a wr i t t en r equest  
f or  a hear i ng under  s.  227. 44 wi t hi n 10 days af t er  t he 
dat e of  t he depar t ment ' s r ef usal  or  f ai l ur e t o i ssue,  
r enew,  or  cont i nue a l i cense or  t he depar t ment ' s 
act i on t aken under  s.  48. 715.   The depar t ment  shal l  
hol d an admi ni st r at i ve hear i ng under  s.  227. 44 wi t hi n 
30 days af t er  r ecei pt  of  t he r equest  f or  t he 
admi ni st r at i ve hear i ng unl ess t he aggr i eved per son 
consent s t o an ext ensi on of  t hat  t i me per i od.   
Judi c i al  r evi ew of  t he depar t ment ' s deci s i on may be 
had by any par t y i n t he cont est ed case as pr ovi ded i n 
ch.  227 ( emphasi s added) .   
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¶52 Ms.  Jamer son i s  a per son aggr i eved by t he Depar t ment ' s 

act i ons under  Wi s.  St at .  § 48. 715.   She appeal ed t he 

Depar t ment ' s deci s i on t i mel y.   Wi sconsi n St at .  § 48. 72 

expl i c i t l y  gr ant s Ms.  Jamer son t he st at ut or y r i ght  t o a 

cont est ed case hear i ng pur suant  t o Wi s.  St at .  § 227. 44.    

¶53 Fur t her mor e,  t he Depar t ment  has appar ent l y i nt er pr et ed 

Wi s.  St at .  § 48. 72 i n t he same way.   The Depar t ment ' s Not i ce of  

Revocat i on t o Ms.  Jamer son expl i c i t l y  i nst r uct ed her  of  her  

" r i ght  t o an admi ni st r at i ve hear i ng under  s.  227. 44. "  

¶54 The Depar t ment  now ar gues t hat  Ms.  Jamer son has onl y a 

" qual i f i ed r i ght "  t o a hear i ng and t hat  she must  meet  t he 

st at ut or y r equi r ement s under  Wi s.  St at .  § 227. 42( 1)  t o get  a 

cont est ed case hear i ng. 25  The cour t  has not  accept ed t hi s  

                                                 
25 Wi sconsi n St at .  § 227. 42( 1)  pr ovi des as f ol l ows:  

227. 42.  Ri ght  t o hear i ng.  ( 1)  I n addi t i on t o any ot her  
r i ght  pr ovi ded by l aw,  any per son f i l i ng a wr i t t en 
r equest  wi t h an agency f or  hear i ng shal l  have t he 
r i ght  t o a hear i ng whi ch shal l  be t r eat ed as a 
cont est ed case i f :  

 ( a)  A subst ant i al  i nt er est  of  t he per son i s  i nj ur ed 
i n f act  or  t hr eat ened wi t h i nj ur y by agency act i on or  
i nact i on;  

 ( b)  Ther e i s  no evi dence of  l egi s l at i ve i nt ent  t hat  
t he i nt er est  i s  not  t o be pr ot ect ed;  

 ( c)  The i nj ur y t o t he per son r equest i ng a hear i ng i s 
di f f er ent  i n k i nd or  degr ee f r om i nj ur y t o t he gener al  
publ i c caused by t he agency act i on or  i nact i on;  and 

 ( d)  Ther e i s a di sput e of  mat er i al  f act .  
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i nt er pr et at i on of  § 227. 42( 1) .   I n Mi l waukee Met r opol i t an 

Sewer age Di st r i c t  v.  DNR,  126 Wi s.  2d 63,  73,  375 N. W. 2d 648 

( 1985) ,  t he cour t  decl ar ed t hat  Wi s.  St at .  § 227. 42 " cr eat es a 

r esi dual  hear i ng r i ght .   I t  ser ves as a saf et y net ,  af f or di ng a 

hear i ng r i ght  t o t hose who ar e not  gr ant ed a speci f i c  r i ght  t o a 

hear i ng by ot her  st at ut or y pr ovi s i ons or  admi ni st r at i ve r ul es. " 26   

¶55 Her e,  Wi s.  St at .  § 48. 72 gr ant s Ms.  Jamer son a 

speci f i c  r i ght  t o a hear i ng under  § 227. 44,  and t hus,  she need 

not  r el y on t he r esi dual  saf et y net  of  § 227. 42.   Wi sconsi n 

St at .  §§ 48. 72 and 227. 44 gover n Ms.  Jamer son' s appeal  and gr ant  

her  t he r i ght  t o a cont est ed case hear i ng on appeal  of  t he 

r evocat i on of  her  l i cense.   Even i f  we accept ed t he Depar t ment ' s 

v i ew of  § 227. 42( 1) ,  whi ch we do not ,  Ms.  Jamer son f i t s wi t hi n 

§ 227. 42( 1) ( d) .  

¶56 Adher i ng t o t he t ext  of  Wi s.  St at .  §§ 48. 72 and 

227. 44,  we concl ude t hat  t he c l ear  meani ng of  t he r el evant  

st at ut es and t he mor e r easonabl e i nt er pr et at i on of  t he st at ut es 

                                                                                                                                                             
I n cont r ast  wi t h Wi s.  St at .  § 48. 72 and t he Depar t ment ' s 

Not i ce of  Revocat i on,  bot h of  whi ch r ef er  t o an admi ni st r at i ve 
hear i ng under  Wi s.  St at .  § 227. 44,  Wi s.  Adm.  Code § DCF 
251. 11( 10) ( a)  and ( b)  speak of  an appeal  hear i ng under  Wi s.  
St at .  § 227. 42.  

26 Thi s case di scussed Wi s.  St at .  § 227. 064( 1)  ( 1983- 84) ,  
whi ch was r enumber ed § 227. 42( 1)  ef f ect i ve Apr i l  22,  1986.  

See al so Mi l waukee Br ewer s Basebal l  Cl ub v.  DHSS,  130 
Wi s.  2d 79,  93,  387 N. W. 2d 254 ( 1986)  ( c i t i ng Mi l waukee Met r o.  
Sewer age Di st .  v.  DNR,  126 Wi s.  2d 63,  375 N. W. 2d 648 ( 1985) ,  
f or  hol di ng t hat  t he pr ecur sor  of  Wi s.  St at .  § 227. 42( 1)  i s 
c l ear  and unambi guous i n cr eat i ng a r esi dual  hear i ng r i ght  as a 
saf et y net ) .      
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i s t hat  Ms.  Jamer son has t he r i ght  t o a hear i ng pr ovi ded f or  a 

cont est ed case under  § 227. 44.    

¶57 Li ke t he cour t  of  appeal s,  we need not  and do not  

addr ess t he aut hor i t y of  an admi ni st r at i ve l aw j udge t o gr ant  

t he Depar t ment ' s mot i on t o di smi ss an appeal  wi t hout  conveni ng a 

hear i ng. 27  Resol ut i on of  t hi s quest i on i s unnecessar y i n t he 

pr esent  case.   As we expl ai n bel ow,  t he Admi ni st r at i ve Law Judge 

er r ed as a mat t er  of  l aw i n gr ant i ng t he Depar t ment ' s mot i on t o 

di smi ss i n t he pr esent  case,  and t he mat t er  wi l l  t her ef or e be 

r emanded f or  a cont est ed case hear i ng. 28   

                                                 
27 Al t hough not  di r ect l y on poi nt ,  an At t or ney Gener al  

Opi ni on r el at i ng t o r eal  est at e l i censi ng adv i sed t hat  " no 
cont est ed mot i on t o di smi ss shoul d be gr ant ed unt i l  an act ual  
hear i ng i s convened on not i ce. "   The opi ni on cont i nued,  " Wher e 
t he pr oceedi ngs i nvol ve r evocat i on or  deni al  of  a l i cense,  f or  
r easons ot her  t han f ai l ur e t o pass a wr i t t en exami nat i on,  i t  
woul d be a r ar e case wher e ci r cumst ances woul d per mi t  di smi ssal  
of  t he pr oceedi ngs pr i or  t o t he concl usi on of  a meani ngf ul  
evi dent i ar y hear i ng on ot her  t han j ur i sdi ct i onal  gr ounds or  
f ai l ur e of  t he compl ai nt  t o st at e a cause of  act i on. "   68 Op.  
At t ' y  Gen.  31 ( 1979)  ( OAG 12- 79) .  

I n Br own v.  Dep' t  of  Chi l dr en and Fami l i es,  2012 WI  App 61,  
341 Wi s.  2d 449,  819 N. W. 2d 827,  t he Admi ni st r at i ve Law Judge 
deci ded t he mat t er  on br i ef s.   Bot h par t i es agr eed t o pr esent  
t hei r  r espect i ve cases on br i ef s i n l i eu of  an admi ni st r at i ve 
hear i ng.   Br i ef  and Appendi x of  Respondent s- Respondent s ( t he 
Depar t ment )  t o Cour t  of  Appeal s at  3,  avai l abl e at  2011 WL 
5006372.  

28 The par t i es have expr essed di sagr eement  about  and have 
not  f ul l y  br i ef ed and ar gued t he i ssue of  bur den of  pr oof  i n t he 
cont est ed case hear i ng.   We t her ef or e do not  dec i de t he i ssue at  
t hi s t i me.    
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I V 

¶58 We now addr ess t he l ast  i ssue bef or e us:  whet her  t he 

Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he r el evant  

st at ut es t o per mi t  t he Admi ni st r at i ve Law Judge,  as a mat t er  of  

l aw,  t o gr ant  t he Depar t ment ' s mot i on t o di smi ss Ms.  Jamer son' s 

appeal  wi t hout  a hear i ng i s cont r ar y t o t he c l ear  meani ng of  t he 

r el evant  st at ut es or  no mor e r easonabl e i nt er pr et at i on of  t he 

st at ut es exi st s.   The Depar t ment  concl uded t hat  Ms.  Jamer son' s  

appeal  coul d be di smi ssed wi t hout  a hear i ng because t he ver y 

convi ct i on f or  a v i ol at i on of  Wi s.  St at .  § 49. 12( 1)  and ( 6)  

bar r ed Ms.  Jamer son,  as a mat t er  of  l aw,  f r om cont i nui ng t o hol d 

a chi l d car e l i cense under  Wi s.  St at .  § 48. 685( 5) ( br ) 5.    

¶59 We l ook t o Wi s.  St at .  § 227. 44 f or  gui dance on t he 

pr ocedur e i n cont est ed case hear i ngs i ncl udi ng t he use of  a 

mot i on t o di smi ss.   Wi sconsi n St at .  § 227. 44( 1)  expl ai ns t hat  

" [ i ] n a cont est ed case,  al l  par t i es shal l  be af f or ded an 

oppor t uni t y f or  hear i ng af t er  r easonabl e not i ce. "   Wi sconsi n 

St at .  § 227. 44( 3)  expl ai ns t hat  an " [ o] ppor t uni t y shal l  be 

                                                                                                                                                             
We mer el y not e t hat  t he par t y movi ng f or  summar y j udgment  

or di nar i l y  has t he bur den of  pr oof .   Peni nsul ar  Car pet s I nc.  v.  
Br adl ey Homes,  I nc. ,  58 Wi s.  2d 405,  410,  206 N. W. 2d 408 ( 1973)  
( c i t i ng Kubi ak v.  Gen.  Acci dent  Fi r e & Li f e Assur ance Cor p. ,  15 
Wi s.  2d 344,  349,  113 N. W. 2d 46 ( 1962) ) .   

We al so not e t hat  Wi s.  Admi n.  Code § HA 1. 12( 3) ( a)  ( Dec.  
2002)  comment s on t he bur den of  pr oof  as f ol l ows:   

I n pr oceedi ngs wher e an agency has i ssued an or der  or  
pr oposed or der  and t he or der  r eci pi ent  r equest s a 
hear i ng on t he mat t er ,  t he agency shal l  pr oceed f i r st  
wi t h t he pr esent at i on of  evi dence and shal l  bear  t he 
bur den of  pr oof .  
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af f or ded al l  par t i es t o pr esent  evi dence and t o r ebut  or  of f er  

count er vai l i ng evi dence. "  

¶60 Wi sconsi n St at .  § 227. 44( 5)  aut hor i zes i nf or mal  

di sposi t i on of  a cont est ed case " by st i pul at i on,  agr eed 

set t l ement ,  consent  or der  or  def aul t "  unl ess pr ecl uded by l aw.   

Thi s subsect i on was not  sat i sf i ed i n t he pr esent  case.    

¶61 Wi sconsi n St at .  § 227. 43( 1) ( d)  di r ect s t he 

admi ni st r at or  of  t he Di v i s i on of  Hear i ngs and Appeal s t o 

" [ p] r omul gat e r ul es r el at i ng t o t he exer ci se of  t he 

admi ni st r at or ' s and t he di v i s i on' s power s and dut i es under  

[ Sect i on 227] . "   The Di vi s i on of  Hear i ngs and Appeal s has 

pr omul gat ed r ul es t o whi ch we now r ef er .   

¶62 Wi sconsi n Admi n.  Code § HA 1. 01( 2)  ( Dec.  2002)  

expl ai ns t hat  " [ t ] hi s chapt er  shal l  appl y i n al l  cont est ed case 

pr oceedi ngs and hear i ngs bef or e t he di v i s i on of  hear i ngs and 

appeal s under  ch.  227,  St at s. ,  except  as speci f i cal l y pr ovi ded 

ot her wi se. "    

¶63 Wi sconsi n Admi n.  Code § HA 1. 10( 2)  ( Dec.  2002)  

expl ai ns t hat  t he summar y j udgment  pr ocedur e pr ovi ded i n Wi s.  

St at .  § 802. 08 shal l  be avai l abl e t o par t i es i n a cont est ed case 

upon t he appr oval  of  t he Di v i s i on of  Hear i ngs and Appeal s or  t he 

Admi ni st r at i ve Law Judge.   Whi l e per mi t t i ng summar y j udgment ,  

nei t her  § HA 1. 10( 2)  nor  any ot her  pr ovi s i on i n Chapt er  HA 1 

makes any ment i on of  mot i ons t o di smi ss i n a cont est ed case 

hear i ng.  

¶64 Al t hough t he Depar t ment  l abel ed i t s mot i on a mot i on t o 

di smi ss and t he Admi ni st r at i ve Law Judge char act er i zed t he 
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mot i on as a mot i on t o di smi ss,  t he mot i on had exhi bi t s at t ached29 

and such a mot i on mi ght  be t r eat ed i n a c i v i l  case as a mot i on 

f or  summar y j udgment . 30   

¶65 Because t he admi ni st r at i ve r ul es do not  pr ovi de f or  a 

mot i on t o di smi ss but  do pr ovi de f or  summar y j udgment ,  we shal l  

t r eat  t he mot i on t o di smi ss as a mot i on f or  summar y j udgment  f or  

pur poses of  t hi s r evi ew t o det er mi ne whet her  t he Admi ni st r at i ve 

Law Judge coul d deci de t he mot i on as a mat t er  of  l aw,  or  was 

r equi r ed t o hol d a cont est ed case hear i ng f or  f ur t her  

devel opment  of  t he f act s.    

¶66 Summar y j udgment  i s appr opr i at e when t her e ar e no 

genui ne i ssues of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed 

t o j udgment  as a mat t er  of  l aw. 31   

¶67 We concl ude t hat  i n t he pr esent  case,  a mor e 

r easonabl e i nt er pr et at i on of  t he st at ut es gover ni ng summar y 

                                                 
29 At t ached t o t he Mot i on t o Di smi ss wer e a copy of  Ms.  

Jamer son' s Not i ce of  Revocat i on ( l abel ed Exhi bi t  A) ,  Ms.  
Jamer son' s Cr i me I nf or mat i on Bur eau Repor t  ( l abel ed Exhi bi t  B) ,  
and Ms.  Jamer son' s Backgr ound I nf or mat i on Di scl osur e ( l abel ed 
Exhi bi t  C) .  

30 Cf .  Wi s.  St at .  § 802. 06( 3)  and Bammer t  v.  Don' s Super  
Val u,  I nc. ,  2002 WI  85,  ¶7 n. 2,  254 Wi s.  2d 347,  646 N. W. 2d 365 
( t r eat i ng a mot i on t o di smi ss as a mot i on f or  summar y j udgment  
pur suant  t o Wi s.  St at .  §§ 802. 06( 2) ( b)  and 802. 08) .   

See CTI  of  N. E.  Wi s. ,  LLC v.  Her r el l ,  2003 WI  App 19,  ¶¶9-
11,  259 Wi s.  2d 756,  656 N. W. 2d 794 ( Ct .  App.  2002)  ( di scussi ng 
t he pr oper  pr ocedur e t o conver t  a mot i on t o di smi ss t o a mot i on 
f or  summar y j udgment ) .   

31 Wi s.  St at .  § 802. 08( 2) ;  Mar yl and Ar ms Lt d.  P' shi p v.  
Connel l ,  2010 WI  64,  ¶20,  326 Wi s.  2d 300,  786 N. W. 2d 15.  
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j udgment  and t he new car egi ver  l aw exi st s t han t he one adopt ed 

by t he Depar t ment .   Ther e ar e genui ne i ssues of  mat er i al  f act  

and t he Depar t ment ,  t he movi ng par t y,  i s  not  ent i t l ed t o 

j udgment  as a mat t er  of  l aw on i t s mot i on.   The document s i n 

t hi s r ecor d,  wi t hout  any addi t i onal  evi dent i ar y suppor t ,  ar e 

i nsuf f i c i ent  t o sat i sf y t he r equi r ement s est abl i shed by t he 

l egi s l at ur e f or  summar y j udgment  and f or  t he new car egi ver  l aw.   

We t her ef or e do not  def er  t o t he Depar t ment ' s i nt er pr et at i on and 

appl i cat i on of  t he st at ut es.   

¶68 We agr ee wi t h t he cour t  of  appeal s t hat  any convi ct i on 

or  gr oup of  convi ct i ons used t o sat i sf y § 48. 685( 5) ( br ) 5.  must  

sat i sf y t wo el ement s.   Fi r st ,  t he of f ense must  i nvol ve 

" f r audul ent  act i v i t y. "   Second,  t he convi ct ed per son must  have 

under t aken t hat  f r audul ent  act i v i t y " as a par t i c i pant  i n"  a 

publ i c assi st ance pr ogr am speci f i cal l y enumer at ed i n 

§ 48. 685( 5) ( br ) 5.    

¶69 Wi t h r egar d t o " f r audul ent  act i v i t y"  we not e,  as di d 

t he cour t  of  appeal s,  t hat  Wi s.  St at .  § 49. 12( 6)  st at es t hat  an 

of f ense i nvol v i ng t he f ai l ur e t o not i f y t he pr oper  agency about  

r ecei ved asset s or  i ncome " shal l  be consi der ed f r aud"  and t hat  

t he " v i ol at i ons descr i bed i n Wi s.  St at .  § 49. 12( 1)  and ( 6)  have 

an essent i al  el ement  of  f r aud .  .  .  . " 32  The Depar t ment  ar gues 

t hat  at  al l  t i mes r el evant  t o t he pr esent  case,  § 49. 12( 1)  and 

( 6)  i ncl uded t he el ement s of  f r aud.    

                                                 
32 Jamer son,  340 Wi s.  2d 215,  ¶22.  
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¶70 The Depar t ment  ar gues t hat  t he St at e had t o pr ove t he 

f ol l owi ng el ement s f or  a convi ct i on under  § 49. 12( 1)  and t hat  

t hese el ement s const i t ut e f r aud:  one makes a f al se 

r epr esent at i on t o a publ i c assi st ance agency,  knowi ng t he 

r epr esent at i on was f al se,  wi t h t he i nt ent  t o secur e publ i c 

assi st ance f or  hi msel f  or  anot her  and secur es t he publ i c 

assi st ance.   The Depar t ment  ar gues t hat  t he St at e had t o pr ove 

t he f ol l owi ng el ement s under  Wi s.  St at .  § 49. 12( 6)  t hat  

const i t ut e f r aud:  one who r ecei ves publ i c assi st ance 

i nt ent i onal l y f ai l ed t o not i f y t he agency wi t hi n t en days of  t he 

r ecei pt  of  ot her  i ncome or  asset s whi ch made hi m i nel i gi bl e t o 

r ecei ve al l  or  par t  of  t he publ i c assi st ance he had been 

gr ant ed,  and he cont i nued t o r ecei ve t he publ i c assi st ance af t er  

he f ai l ed t o r epor t  t he new i ncome or  asset s wi t hi n t he t en- day 

per i od.  

 ¶71 I n cont r ast ,  Ms.  Jamer son ar gues t hat  pr oof  of  f r aud 

was not  al ways r equi r ed or  c l ear l y accept ed as an el ement  of  

Wi s.  St at .  § 49. 12( 1)  and ( 6)  i n t he 1980s and 1990s,  and t hat  

her  convi ct i on was not  based on f r audul ent  act i v i t y.  

¶72 The r ecor d i n t he pr esent  case does not  cont ai n t he 

compl ai nt  or  any ot her  document  f r om whi ch i t  can be cl ear l y 

det er mi ned t hat  Ms.  Jamer son engaged i n f r audul ent  act i v i t y.   

When t he Depar t ment  has t he aut hor i t y t o i mpose t he har sh 

penal t y of  a l i f et i me bar  on l i censur e f or  decades- ol d 

convi ct i ons,  t he convi ct i on under  Wi s.  St at .  § 49. 12 ( 1)  and ( 6)  

must  i ndeed be based on " f r audul ent  act i v i t y. "    
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¶73 On t he basi s of  t hi s r ecor d,  t hi s i s not  t he case f or  

t he cour t  t o def i ne " f r audul ent  act i v i t y"  i n Wi s.  St at .  

§ 48. 685( 5) ( br ) 5.  and " f r aud"  i n Wi s.  St at .  § 49. 12( 6) ,  and t he 

r el at i onshi p bet ween t hese t wo phr ases.   I nst ead,   we l ook t o 

Br own v.  Dep' t  of  Chi l dr en and Fami l i es,  2012 WI  App 61,  ¶18,  

341 Wi s.  2d 449,  819 N. W. 2d 827,  f or  gui dance.   I n Br own,  t he 

cour t  of  appeal s exami ned t he compl ai nt  t o whi ch Ms.  Br own had 

pl ed gui l t y,  t o det er mi ne whet her  t he compl ai nt  shows t hat  she 

had made f al se r epr esent at i ons i n secur i ng f ood st amps cont r ar y 

t o Wi s.  St at .  § 49. 12( 1)  and ( 6) .    

¶74 Wi t h r egar d t o t he el ement  t hat  t he convi ct ed per son 

have engaged i n f r aud " as a par t i c i pant  i n"  a publ i c assi st ance 

pr ogr am speci f i cal l y enumer at ed i n Wi s.  St at .  § 48. 685( 5) ( br ) 5. ,  

we concl ude,  as di d t he cour t  of  appeal s,  t hat  t he r ecor d does 

not  suppor t  an i nf er ence t hat  t he convi ct i on was based on a 

v i ol at i on of  a f ood st amp l aw or  any ot her  publ i c assi st ance 

pr ogr am speci f i cal l y enumer at ed i n Wi s.  St at .  § 48. 685( 5) ( br ) 5. 33  

¶75 As we not ed pr evi ousl y,  t he Depar t ment ' s br i ef  ar gues 

t hat  an i nf er ence can be made t hat  t he convi ct i on under  Wi s.  

St at .  § 49. 12( 1)  and ( 6)  was based on t he i l l egal  f ood st amp 

conduct  t hat  i s  t he basi s f or  Ms.  Jamer son' s  1991 convi ct i on 

under  § 49. 127( 2m) .   Accor di ng t o t he j udgment  of  convi ct i on,  

t he t wo convi ct i ons ar e not  based on conduct  dur i ng pr eci sel y 

t he same per i od.   As we have expl ai ned pr evi ousl y,  t he 

Depar t ment  has r ecent l y wi t hdr awn t hi s ar gument  and now agr ees 

                                                 
33 I d. ,  ¶¶18,  22,  23.  
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t hat  t her e i s no evi dence i n t he r ecor d suppor t i ng t he i nf er ence 

t hat  t he t wo convi ct i ons st em f r om t he same conduct .      

¶76 Under  t he most  r easonabl e i nt er pr et at i on of  t he new 

car egi ver  l aw,  t he j udgment  of  convi ct i on and t he document s 

f i l ed i n t he pr esent  case,  st andi ng on t hei r  own and wi t hout  any  

addi t i onal  f act ual  suppor t ,  do not  sat i sf y t he t wo f act or s 

r equi r ed i n § 48. 685( 5) ( br ) 5.  

¶77 Genui ne i ssues of  mat er i al  f act  exi st  her e.   The 

mat t er  must  be r emanded t o t he Di v i s i on of  Hear i ngs and Appeal s 

t o det er mi ne whet her  Ms.  Jamer son' s convi ct i on under  Wi s.  St at .  

§ 49. 12( 1)  and ( 6)  i nvol ved " f r audul ent  act i v i t y as a 

par t i c i pant "  i n t he speci f i c  publ i c benef i t s pr ogr ams enumer at ed 

i n Wi s.  St at .  § 48. 685( 5) ( br ) 5.   

*  *  *  *  

¶78 We concl ude t hat  due def er ence shoul d be accor ded t he 

Depar t ment ' s i nt er pr et at i on and appl i cat i on of  t he new car egi ver  

l aw i n t he pr esent  case;  t hat  Wi s.  St at .  §§ 48. 72 and 227. 44 

accor d Ms.  Jamer son t he r i ght  t o a hear i ng,  whi ch shal l  be 

t r eat ed as a cont est ed case under  § 227. 44;  and t hat  because 

genui ne i ssues of  mat er i al  f act  exi st ,  t he Admi ni st r at i ve Law 

Judge er r ed as a mat t er  of  l aw i n di smi ssi ng Ms.  Jamer son' s 

appeal  wi t hout  a hear i ng f or  f act ual  devel opment .     

¶79 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

r emandi ng t he mat t er  t o t he Di v i s i on of  Hear i ngs and Appeal s f or  

a hear i ng t o det er mi ne whet her  Ms.  Jamer son' s 1991 convi ct i on 

under  Wi s.  St at .  § 49. 12( 1)  and ( 6)  i nvol ved " f r audul ent  
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act i v i t y as a par t i c i pant "  i n t he speci f i c  publ i c benef i t s 

pr ogr ams enumer at ed i n Wi s.  St at .  § 48. 685( 5) ( br ) 5.  

¶80 By the Court. ——The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.
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¶81 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  do not  

j oi n t he maj or i t y opi ni on.   Rat her ,  I  wr i t e i n concur r ence 

because subsequent  t o or al  ar gument ,  t he St at e conceded t hat  

t her e i s a di sput e of  mat er i al  f act  i n r egar d t o " t he nar r ow 

f act ual  i ssue of  t he [ speci f i c ]  publ i c [ ]  benef i t s i nvol ved i n 

Ms.  Jamer son' s Wi s.  St at .  § 49. 12( 6)  and ( 1)  convi ct i on[ s] . "   

The St at e now agr ees wi t h Jamer son t o seek r emand t o t he 

Depar t ment  of  Chi l dr en and Fami l i es pur suant  t o Wi s.  St at .  

§ 227. 57( 7)  t o conduct  f act  f i ndi ng t o det er mi ne whet her  

Jamer son' s f ood st amp convi ct i on was a publ i c  benef i t  Jamer son 

r ecei ved when she f ai l ed t o r epor t  r ecei pt  of  i ncome i n 

Mi l waukee Count y Case No.  1991CF911244. 1   

¶82 On r emand,  t he Depar t ment  may t ake j udi c i al  not i ce of  

t he Compl ai nt  and t he Gui l t y Pl ea Quest i onnai r e and Wai ver  of  

Ri ght s For m ( her ei naf t er ,  Gui l t y Pl ea Quest i onnai r e)  t hat  

under l i e Jamer son' s 1991 convi ct i ons,  or  t he St at e may pr ovi de 

copi es of  t he Compl ai nt  and Gui l t y Pl ea Quest i onnai r e i n 

1991CF911244.   See Wi s.  St at .  § 902. 01( 2) ( b)  ( pr ovi di ng t hat  a 

j udi c i al l y  not i ced f act  i s  one t hat  i s " capabl e of  accur at e and 

r eady det er mi nat i on by r esor t  t o sour ces whose accur acy cannot  

r easonabl y be quest i oned" ) ;  Est at e of  Kr i ef al l  v.  Si zzl er  USA 

Fr anchi se,  I nc. ,  2011 WI  App 101,  ¶60,  335 Wi s.  2d 151,  801 

N. W. 2d 781 ( concl udi ng t hat  a j udge or  a cour t  may t ake j udi c i al  

                                                 
1 At  t he t i me of  her  1991 convi ct i on,  Angel i a Jamer son 

appear s t o have been known as Angel i a Leanet t a Zol l i cof f er ,  
accor di ng t o t he j udgment  of  convi ct i on t hat  i s par t  of  t he 
r ecor d bef or e us.    
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not i ce of  cer t ai n t ypes of  f act s  whet her  r equest ed t o do so or  

not ) .   

¶83 However ,  on r emand t o t he Depar t ment ,  t he f act s 

al l eged i n t he Compl ai nt  or  st at ed by Jamer son i n t he Gui l t y 

Pl ea Quest i onnai r e cannot  be chal l enged because t her e has been 

no appeal  of  t he j udgment  t hat  was based on t hese document s.    

To chal l enge t he f act s upon whi ch Jamer son' s convi ct i on i s based 

woul d i nvol ve a col l at er al  at t ack on t he j udgment  of  convi ct i on.   

See Onei da Cnt y.  Dep' t  of  Soc.  Ser vs.  v.  Ni col e W. ,  2007 WI  30,  

¶27,  299 Wi s.  2d 637,  728 N. W. 2d 652 ( expl ai ni ng t hat  per mi t t i ng 

evi dence t o under mi ne a j udgment  i s a col l at er al  at t ack on and 

an at t empt  t o evade t he j udgment ) ;  see al so Zr i msek v.  Am.  Aut o.  

I ns.  Co. ,  8 Wi s.  2d 1,  3,  98 N. W. 2d 383 ( 1959)  ( expl ai ni ng t hat  

at  t i mes a def ense act ual l y const i t ut es a col l at er al  at t ack on a 

j udgment ) .    

¶84 The power s of  t he Depar t ment  ar e gover ned by st at ut e. 2  

See Wi s.  St at .  § 227. 46( 1)  ( def i ni ng l i mi t ed power s of  hear i ng 

exami ner s) ;  see al so St er n v.  WERC,  2006 WI  App 193,  ¶24,  296 

Wi s.  2d 306,  722 N. W. 2d 594 ( expl ai ni ng t hat  t he subj ect  mat t er  

j ur i sdi ct i on of  admi ni st r at i ve agenci es i s l i mi t ed t o what  has 

been conf er r ed by st at ut e) .   Ther e exi st s no st at ut or y aut hor i t y 

f or  t he Depar t ment  t o hear  a col l at er al  at t ack on t he 1991 

ci r cui t  cour t  j udgment  convi ct i ng Jamer son of  v i ol at i ng Wi s.  

St at .  § 49. 12( 6)  and ( 1) .   Accor di ngl y,  t he Depar t ment  does not  

                                                 
2 See Wi s.  St at .  § 48. 72 ( est abl i shi ng appeal  pr ocedur e f or  

per sons aggr i eved by Depar t ment ' s r ef usal  t o i ssue,  r enew,  or  
cont i nue chi l d car e l i censur e,  and di r ect i ng t hat  such appeal s  
ar e gover ned by Wi s.  St at .  § 227. 44) .  
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have j ur i sdi ct i on t o hear  a col l at er al  at t ack on t hat  j udgment .   

See Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves v .  DNR,  2004 WI  

40,  ¶14,  270 Wi s.  2d 318,  677 N. W. 2d 612 ( r eaf f i r mi ng t hat  an 

admi ni st r at i ve agency has " onl y t hose power s whi ch ar e expr essl y  

conf er r ed or  whi ch ar e necessar i l y  i mpl i ed by t he st at ut es under  

whi ch i t  oper at es"  ( i nt er nal  quot at i on mar ks omi t t ed) ) .   

Ther ef or e,  i f  i t  i s  Jamer son' s i nt ent  t o at t ack t he f act s t hat  

f or m t he basi s f or  t he Compl ai nt  or  t he Gui l t y Pl ea 

Quest i onnai r e i n 1991CF911244,  such a col l at er al  at t ack cannot  

pr oceed as a par t  of  t he Depar t ment ' s hear i ng on r emand.   See 

i d.  

¶85 I n addi t i on,  i n or der  t o have a cont est ed case hear i ng 

i n t hi s pr oceedi ng,  t he r equi r ement s of  Wi s.  St at .  § 227. 42( 1)  

must  be f ul f i l l ed.   Sect i on 227. 42( 1)  r equi r es:  

I n addi t i on t o any ot her  r i ght  pr ovi ded by l aw,  any 
per son f i l i ng a wr i t t en r equest  wi t h an agency f or  
hear i ng shal l  have t he r i ght  t o a hear i ng whi ch shal l  
be t r eat ed as a cont est ed case i f :  

( a)  A subst ant i al  i nt er est  of  t he per son i s 
i nj ur ed i n f act  or  t hr eat ened wi t h i nj ur y by agency 
act i on or  i nact i on;  

( b)  Ther e i s no evi dence of  l egi s l at i ve i nt ent  
t hat  t he i nt er est  i s  not  t o be pr ot ect ed;  

( c)  The i nj ur y  t o t he per son r equest i ng a hear i ng 
i s di f f er ent  i n k i nd or  degr ee f r om i nj ur y t o t he 
gener al  publ i c caused by t he agency act i on or  
i nact i on;  and  

( d)  Ther e i s a di sput e of  mat er i al  f act .  

¶86 Ther ef or e,  on r emand,  when t he Compl ai nt  and t he 

Gui l t y Pl ea Quest i onnai r e i n t he 1991 case ar e pr ovi ded,  i t  i s  

possi bl e t hat  t her e wi l l  be no di sput e of  mat er i al  f act ,  such 
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t hat  t he hear i ng wi l l  be i n t he nat ur e of  r ecor d suppl ement at i on 

t o af f or d t he Depar t ment  t he oppor t uni t y t o addr ess t he nar r ow 

f act ual  f i ndi ng of  t he speci f i c  publ i c benef i t s i nvol ved i n 

Jamer son' s Wi s.  St at .  § 49. 12( 6)  and ( 1)  convi ct i ons.   Wher e t he 

f act s f ound ar e based on undi sput ed evi dence,  a quest i on of  l aw 

i s pr esent ed.   See St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 

587,  609,  516 N. W. 2d 362 ( 1994)  ( concl udi ng t hat  t he f i ndi ngs of  

t he f act f i nder  based on undi sput ed evi dence pr esent  a quest i on 

of  l aw) .    

¶87  Accor di ngl y,  t o enabl e t he par t i es t o addr ess t he 

nar r ow f act ual  i ssue of  t he speci f i c  publ i c benef i t s t hat  wer e 

i nvol ved i n Jamer son' s Wi s.  St at .  § 49. 12( 6)  and ( 1)  convi ct i ons 

i n Mi l waukee Count y Case No.  1991CF911244,  I  r espect f ul l y wr i t e 

i n concur r ence wi t h t he maj or i t y opi ni on t o t he ext ent  t hat  t he 

opi ni on r emands t he mat t er  t o t he Depar t ment  f or  f ur t her  

pr oceedi ngs.  

¶88 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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