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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Modified and 

affirmed and, as modified, cause remanded to the arbitration 

panel with instructions.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng t he Br own Count y 

Ci r cui t  Cour t ' s  decl ar at or y j udgment 2 l i mi t i ng di scover y i n an 

ar bi t r at i on pr oceedi ng t o t hat  al l owed by Wi s.  St at .  § 788. 07 

                                                 
1 Mar l owe v.  I DS Pr oper t y Cas.  I ns.  Co. ,  2012 WI  App 51,  340 

Wi s.  2d 594,  811 N. W. 2d 894.    

2 The Honor abl e Donal d R.  Zui dmul der  pr esi di ng.  



No.  2011AP2067   

 

2 
 

( 2009- 10) . 3  Mar y E.  Mar l owe and Lesl i e R.  Mar l owe ( t he Mar l owes)  

f i l ed a c l ai m wi t h t hei r  i nsur er ,  I DS Pr oper t y Casual t y 

I nsur ance Company ( I DS) ,  f or  under i nsur ed mot or i st  benef i t s 

af t er  a car  acci dent .   The par t i es wer e unabl e t o agr ee on a 

set t l ement  and,  pur suant  t o a pr ovi s i on of  t he i nsur ance pol i cy,  

submi t t ed t he di sput e t o an ar bi t r at i on panel .   Pr i or  t o t he 

ant i c i pat ed ar bi t r at i on hear i ng a conf l i c t  over  di scover y ar ose, 4 

i n whi ch I DS sought  br oad di scover y under  Wi s.  St at .  ch.  804,  

t he gener al  c i v i l  pr ocedur e chapt er ,  whi l e t he Mar l owes r ef used 

t o compl y wi t h such di scover y on t he gr ounds t hat  § 788. 07,  t he 

di scover y pr ovi s i on desi gned speci f i cal l y f or  ar bi t r at i on,  

cont r ol l ed,  and per mi t t ed onl y t he t aki ng of  cer t ai n 

deposi t i ons. 5  I nt er pr et i ng t he pol i cy ' s ar bi t r at i on pr ovi s i on i n 

l i ght  of  our  deci s i on i n Bor st  v.  Al l st at e I ns.  Co. ,  2006 WI  70,  

291 Wi s.  2d 361,  717 N. W. 2d 42,  t he ar bi t r at i on panel  deci ded 

                                                 
3 Al l  subsequent  r ef er ences t o st at e and f eder al  st at ut es 

ar e t o t he ver si ons i n ef f ect  i n 2010,  when t he di sput e gi v i ng 
r i se t o t hi s case began,  unl ess ot her wi se i ndi cat ed.  

4 Due t o t he conf l i c t  and t he subsequent  appeal s,  t he 
hear i ng never  t ook pl ace.  

5 The di f f er ences bet ween Wi s.  St at .  § 788. 07 and Wi s.  St at .  
ch.  804 ar e s i gni f i cant .   Sect i on 788. 07,  whi ch per t ai ns onl y t o 
ar bi t r at i on,  l i mi t s di scover y i n ar bi t r at i on t o " t he t aki ng of  
deposi t i ons t o be used as evi dence bef or e t he ar bi t r at or s,  i n 
t he same manner  and f or  t he same r easons as pr ovi ded by l aw f or  
t he t aki ng of  deposi t i ons i n sui t s or  pr oceedi ngs pendi ng i n t he 
cour t s of  r ecor d i n t hi s st at e. "   By cont r ast ,  ch.  804,  whi ch 
appl i es t o c i v i l  l i t i gat i on i n t he c i r cui t  cour t s,  al l ows f or  a 
wi de r ange of  di scover y t ool s,  i ncl udi ng i nt er r ogat or i es,  
pr oduct i on of  document s,  physi cal  and ment al  exami nat i ons of  
par t i es,  i nspect i on of  medi cal  document s,  and r equest s f or  
admi ssi ons.   See gener al l y ch.  804.      
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t hat  I DS was ent i t l ed t o ch.  804 di scover y.   Unsat i sf i ed,  t he 

Mar l owes successf ul l y f i l ed f or  decl ar at or y j udgment  i n t he 

c i r cui t  cour t ,  obt ai ni ng an or der  r ever si ng t he ar bi t r at i on 

panel ' s det er mi nat i on and di r ect i ng t hat  ar bi t r at i on di scover y 

woul d pr oceed wi t hi n t he nar r ow par amet er s set  by § 788. 07.   The 

cour t  of  appeal s r ever sed,  concl udi ng t hat  t he Mar l owes wer e not  

per mi t t ed t o pur sue r el i ef  f r om t he ci r cui t  cour t  bef or e t he 

panel  r ender ed a f i nal  deci s i on on t he awar d,  and t hat  f ul l  ch.  

804 di scover y was avai l abl e t o I DS.            

¶2 We consi der  t wo i ssues:  1)  whet her  t he Mar l owes wer e 

per mi t t ed t o seek a decl ar at or y j udgment  concer ni ng t he 

di scover y di sput e bef or e t he ar bi t r at i on panel  r ul ed on whet her  

an awar d was appr opr i at e and,  i f  so,  i t s  amount ;  and 2)  whet her  

t he panel  pr oper l y est abl i shed di scover y pr ocedur es out si de 

t hose out l i ned i n Wi s.  St at .  § 788. 07.   Because no unusual  

c i r cumst ances j ust i f i ed an i nt er l ocut or y appeal ,  we hol d t hat  

t he Mar l owes'  act i on i n c i r cui t  cour t  was pr emat ur e.   As t o t he 

second quest i on,  t he l egi s l at ur e has set  f or t h,  i n t he f or m of  

§ 788. 07,  a nar r ow scope of  di scover y f or  ar bi t r at i on 

pr oceedi ngs i n t he absence of  an expl i c i t ,  speci f i c ,  and cl ear l y 

dr af t ed ar bi t r at i on c l ause t o t he cont r ar y.   I DS f ai l ed t o 

i ncl ude any such l anguage i n i t s pol i cy and we t her ef or e 

i nst r uct  t he panel  t o l i mi t  di scover y t o t hat  pr ovi ded f or  i n 

§ 788. 07.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s i nsof ar  

as i t  decl i ned t o al l ow t he Mar l owes an i nt er l ocut or y appeal .   

However ,  i nsof ar  as t he cour t  of  appeal s gr ant ed I DS t he benef i t  

of  f ul l  Wi s.  St at .  ch.  804 di scover y,  we modi f y i t s deci s i on and 
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i nst ead di r ect  t he panel  t o cabi n di scover y t o t he deposi t i ons 

cont empl at ed i n § 788. 07,  i . e. ,  " deposi t i ons t o be used as 

evi dence bef or e t he ar bi t r at or s. "   Thus,  t he deci s i on of  t he 

cour t  of  appeal s i s modi f i ed,  and as modi f i ed,  af f i r med,  and t he 

cause i s r emanded t o t he ar bi t r at i on panel  wi t h i nst r uct i ons.    

I .  BACKGROUND 

¶3 The r el evant  f act s ar e f ew and st r ai ght f or war d.   I n 

2007,  Mar y Mar l owe was i nvol ved i n a car  acci dent  wi t h an 

under i nsur ed dr i ver .   At  t he t i me of  t he acci dent ,  she was 

i nsur ed by I DS,  under  a pol i cy t hat  cont ai ned a sect i on 

pr ovi di ng under i nsur ed mot or i st  cover age.   Wi t hi n t hat  sect i on,  

under  t he headi ng,  " Ar bi t r at i on, "  t he pol i cy pr ovi ded t hat  

" [ u] nl ess bot h par t i es agr ee ot her wi se,  ar bi t r at i on wi l l  t ake 

pl ace i n t he count y i n whi ch t he insured l i ves.   Local  r ul es of  

l aw as t o pr ocedur e and evi dence wi l l  appl y. "   ( Bol d i n 

or i gi nal . )   The Mar l owes submi t t ed a c l ai m t o I DS and,  af t er  

f r ui t l ess set t l ement  di scussi ons,  t he par t i es agr eed,  i n 

accor dance wi t h t he pol i cy,  t hat  an ar bi t r at i on panel  woul d 

det er mi ne whet her  an awar d was appr opr i at e and,  i f  so,  i t s 

amount .    

¶4 To pr epar e f or  t he ar bi t r at i on hear i ng,  I DS r equest ed 

var i ous t ypes of  di scover y mat er i al s,  i ncl udi ng i nt er r ogat or i es,  

t he pr oduct i on of  document s,  t he pr ocur ement  of  medi cal ,  

empl oyment ,  and i ncome t ax r ecor ds,  sever al  deposi t i ons,  and an 

i ndependent  medi cal  exami nat i on.   As I DS r ead t he pol i cy,  i t  was 

ent i t l ed t o such mat er i al s because t he " l ocal  r ul es"  r ef er r ed t o 

i n t he ar bi t r at i on pr ovi s i on wer e l ocat ed i n Wi s.  St at .  ch.  804,  
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whi ch aut hor i zes each of  t he af or ement i oned di scover y t ool s.   

The Mar l owes r ef used t o compl y wi t h t he r equest ,  expl ai ni ng t hat  

t hey bel i eved t he " l ocal  r ul es"  pr ovi s i on was ambi guous,  and 

consequent l y under st ood Bor st  t o l i mi t  di scover y t o t he f ar  

nar r ower  boundar i es dr awn i n Wi s.  St at .  § 788. 07,  a pr ovi s i on 

al l owi ng onl y f or  " t he t aki ng of  deposi t i ons t o be used as 

evi dence bef or e t he ar bi t r at or s. " 6   

¶5 Af t er  consi der i ng t he par t i es '  ar gument s on t he i ssue,  

t he ar bi t r at i on panel  r ul ed i n I DS' s f avor ,  gi v i ng i t  t he 

benef i t  of  t he br oad ar senal  of  di scover y devi ces descr i bed i n 

Wi s.  St at .  ch.  804.   I n t he unani mous vi ew of  t he t hr ee 

ar bi t r at or s,  " [ t ] he t er m ' l ocal  r ul es of  pr ocedur e[ , ' ]  as t he 

pol i cy empl oys i t ,  i s  bot h c l ear  and i nf or mat i ve.   I t  denot es 

t he c i v i l  r ul es of  pr ocedur e t hat  gover n cour t  pr oceedi ngs dai l y 

i n l ocal  cour t r ooms. "   Af t er  t he panel  deni ed a mot i on t o 

r econsi der ,  t he Mar l owes f i l ed an act i on i n c i r cui t  cour t  

seeki ng a decl ar at i on under  Wi sconsi n' s Uni f or m Decl ar at or y 

Judgment  Act ,  Wi s.  St at .  § 806. 04,  t hat  t hey had a l egal  r i ght  

not  t o be subj ect ed t o t he expansi ve di scover y of  ch.  804.   The 

ci r cui t  cour t  agr eed and i ssued t he r equest ed or der .   At  t he 

                                                 
6 At  one poi nt  dur i ng t he cl ash over  t he pr oper  scope of  

di scover y,  t he Mar l owes of f er ed,  " i n t he spi r i t  of  at t empt i ng t o 
r each an ami cabl e r esol ut i on, "  t o pr ovi de,  i n addi t i on t o t he 
deposi t i ons ment i oned i n Wi s.  St at .  § 788. 07,  aut hor i zat i ons f or  
al l  of  Mar y Mar l owe' s medi cal  r ecor ds dat i ng back t en year s f r om 
t he acci dent ,  and t o make her  avai l abl e f or  a t wo hour  
deposi t i on.   That  concessi on has no bear i ng on our  r esol ut i on of  
t he case,  whi ch hi nges onl y on t he t ype of  di scover y t he l aw 
r equi r es,  not  t hat  whi ch i t  may al l ow par t i es t o of f er  t o avoi d 
unnecessar y di scor d and del ay.    
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hear i ng wher e i t  r eached i t s det er mi nat i on,  t he c i r cui t  cour t  

expl ai ned t hat  I DS shoul d have i ncl uded a mor e speci f i c  

r ef er ence t o t he di scover y i t  desi r ed i n i t s pol i cy i f  i t  want ed 

t o l at er  t ake advant age of  t he br eadt h of  ch.  804.      

¶6 When t he case r eached t he cour t  of  appeal s,  t he t i de 

r et ur ned t o I DS' s f avor .   I n i t s deci s i on,  t he cour t  of  appeal s 

pr ohi bi t ed t he Mar l owes f r om t ur ni ng t o t he cour t s bef or e t he 

ar bi t r at i on pr oceedi ngs wer e compl et e.    Mar l owe v.  I DS Pr oper t y 

Cas.  I ns.  Co. ,  2012 WI  App 51,  ¶¶8- 18,  340 Wi s.  2d 594,  811 

N. W. 2d 894.  Despi t e t hat  pr ohi bi t i on,  however ,  t he cour t  of  

appeal s deci ded t o r each t he mer i t s of  t he di scover y di sput e and 

af f i r med bot h t he panel ' s r eadi ng of  t he pol i cy  as wel l  as i t s  

under st andi ng of  t he panel ' s aut hor i t y t o shape t he scope of  

di scover y as i t  saw f i t .   I d. ,  ¶¶19- 27.   On t he f i r st  poi nt ——

t hat  of  t he i nt er l ocut or y appeal ——t he cour t  of  appeal s l ooked 

f or  gui dance t o f eder al  cases addr essi ng si mi l ar  i ssues.   I d. ,  

¶¶10- 17.   The cour t  of  appeal s di scer ned i n t hose cases a r ul e 

t hat  " i nt er l ocut or y r evi ew of  ar bi t r at i on panel s '  i nt er medi at e 

deci s i ons"  i s avai l abl e onl y " under  l i mi t ed and unusual  

c i r cumst ances. "   I d. ,  ¶14.   Seei ng no such ci r cumst ances i n t he 

Mar l owes'  case,  t he cour t  hel d t hat  t he c i r cui t  cour t  shoul d 

have wai t ed unt i l  t he panel  r ender ed i t s f i nal  deci s i on bef or e 

wei ghi ng i n on t he di scover y di sput e.   I d. ,  ¶18.    

¶7 The cour t  of  appeal s f r amed t he second i ssue as t he 

scope of  t he ar bi t r at i on panel ' s aut hor i t y.   Accor di ng t o t he 

cour t ,  t he panel  had t he " excl us i ve aut hor i t y"  t o i nt er pr et  t he 

" l ocal  r ul es"  pr ovi s i on because i t  " ar guabl y r ef er [ r ed]  t o t he 



No.  2011AP2067   

 

7 
 

scope of  di scover y, "  a pr ocedur al  mat t er  wi t hi n t he sol e 

pr ovi nce of  t he panel  under  our  opi ni on i n Bor st  and t hat  of  t he 

cour t  of  appeal s i n Empl oyer s I ns.  of  Wausau v.  Cer t ai n 

Under wr i t er s at  Ll oyd' s London,  202 Wi s.  2d 673,  552 N. W. 2d 420 

( Ct .  App.  1996) .   I d. ,  ¶27.      

 ¶8 The Mar l owes pet i t i oned t hi s cour t  f or  r evi ew.   I n 

or der  t o c l ar i f y  sever al  i mpor t ant  f eat ur es of  t he ar bi t r at i on 

syst em and i t s r el at i onshi p t o t he cour t s,  we gr ant ed t hat  

pet i t i on.  

I I .  STANDARD OF REVI EW 

¶9 The f i r st  i ssue bef or e us i s whet her  t he Mar l owes'  

act i on f or  a decl ar at or y j udgment  const i t ut ed an i nt er l ocut or y 

appeal  and,  i f  so,  whet her  i t  was per mi ssi bl e.   Such an i ssue 

pr esent s a pur el y l egal  quest i on,  and we t hus consi der  i t  

i ndependent l y of  t he opi ni ons by t he c i r cui t  cour t  and cour t  of  

appeal s,  t hough benef i t t i ng f r om t hei r  anal yses.   See gener al l y 

St at e ex r el .  Hass v.  Wi s.  Cour t  of  Appeal s,  2001 WI  128,  248 

Wi s.  2d 634,  636 N. W. 2d 707.  

¶10 Wi t h r espect  t o t he second i ssue——whet her  t he 

ar bi t r at i on panel  was ent i t l ed t o est abl i sh di scover y pr ocedur es 

out si de t hose out l i ned i n Wi s.  St at .  § 788. 07——" [ t ] he scope of  

j udi c i al  r evi ew of  an ar bi t r at i on deci s i on i s, "  gener al l y 

speaki ng,  " ver y l i mi t ed. "   Or l owski  v.  St at e Far m Mut .  Aut o.  

I ns.  Co. ,  2012 WI  21,  ¶13,  339 Wi s.  2d 1,  810 N. W. 2d 775 

( c i t at i on omi t t ed) .   As such,  " [ t ] her e i s a st r ong pr esumpt i on 

of  ar bi t r abi l i t y  wher e t he cont r act  i n quest i on cont ai ns an 

ar bi t r at i on c l ause, "  and " [ a] ny doubt s concer ni ng t he scope of  
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ar bi t r abl e i ssues shoul d be r esol ved i n f avor  of  ar bi t r at i on. "   

Ci r i l l i  v .  Count r y I ns.  & Fi n.  Ser vs. ,  2009 WI  App 167,  ¶14,  322 

Wi s.  2d 238,  776 N. W. 2d 272 ( c i t at i on omi t t ed) .   Pur suant  t o t he 

same def er ent i al  st andar ds,  an ar bi t r at or ' s deci s i on concer ni ng 

an awar d wi l l  not  be over t ur ned unl ess " per ver se mi sconst r uct i on 

or  posi t i ve mi sconduct  i s pl ai nl y est abl i shed,  or  i f  t her e i s a 

mani f est  di sr egar d of  t he l aw,  or  i f  t he awar d i t sel f  i s  i l l egal  

or  v i ol at es st r ong publ i c pol i cy. "   Ci t y of  Madi son v.  Madi son 

Pr of ' l  Pol i ce Of f i cer s Ass' n,  144 Wi s.  2d 576,  586,  425 N. W. 2d 8 

( 1988)  ( i nt er nal  quot at i on mar ks,  br acket s,  and ci t at i on 

omi t t ed) .   But  wher e,  as her e,  a di sput e i mpl i cat es t he scope of  

an ar bi t r at i on panel ' s aut hor i t y concer ni ng di scover y,  an i ssue 

t he l egi s l at ur e has spoken on,  t he st andar d of  r evi ew i s l ess 

def er ent i al .   As we expl ai n i n det ai l  bel ow,  an ar bi t r at i on 

panel ' s deci s i on wi l l  be r ever sed when i t  al l ows f or  di scover y 

di f f er ent  f r om t hat  gr ant ed i n § 788. 07 unl ess t he agr eement  

bet ween t he par t i es cont ai ns an expl i c i t ,  speci f i c ,  and cl ear l y 

dr af t ed c l ause adopt i ng or  spel l i ng out  a di f f er ent  set  of  

di scover y gui del i nes.   See gener al l y Bor st ,  291 Wi s.  2d 361.    

I I I .  DI SCUSSI ON 

¶11 We hol d as f ol l ows.   As no unusual  c i r cumst ances wer e 

pr esent  t o j ust i f y an i nt er l ocut or y appeal ,  t he c i r cui t  cour t  

er r ed i n decl ar i ng t he Mar l owes'  r i ght s on a pr ocedur al  mat t er  

bef or e t he ar bi t r at i on panel  sat i sf i ed i t s r esponsi bi l i t i es and 

set t l ed t he quest i on of  compensat i on.   However ,  gi ven t hat  t her e 

was no expl i c i t ,  speci f i c ,  and c l ear l y dr af t ed agr eement  i n t he 

pol i cy det ai l i ng t he di scover y pr ocedur es t o f ol l ow,  t he panel  
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shoul d not  have gr ant ed I DS t he use of  Wi s.  St at .  ch.  804' s f ul l  

r ange of  di scover y mechani sms.   Consequent l y,  we r et ur n t he 

act i on t o t he panel  wi t h i nst r uct i ons t o l i mi t  di scover y t o t he 

sect i on enact ed by t he l egi s l at ur e f or  pr eci sel y t hese 

si t uat i ons:  Wi s.  St at .  § 788. 07.  

A.  The I nt er l ocut or y Appeal  

¶12 We consi der  f i r st  whet her  t he Mar l owes i mpr oper l y 

sought  i nt er l ocut or y r el i ef .   The Mar l owes cont end t hat  t hey di d 

not  seek such r el i ef  and,  i f  t hey di d,  t hat  i t  was per mi t t ed.   

Consi st ent  wi t h wel l - r easoned pr ecedent  f r om ot her  j ur i sdi ct i ons 

and wi t h t he f undament al  and cr uci al  pur poses of  ar bi t r at i on,  we 

f i nd t hat  t hey di d seek i nt er l ocut or y r el i ef ,  and t hat  i t  was 

bar r ed.  

1.  The Mar l owes Sought  I nt er l ocut or y Rel i ef  

¶13 To ascer t ai n whet her  t he Mar l owes i mpr oper l y pur sued 

i nt er l ocut or y r el i ef ,  we must ,  as a t hr eshol d mat t er ,  det er mi ne 

whet her  t hey pur sued i nt er l ocut or y r el i ef  at  al l .   Appl y i ng 

basi c pr i nci pl es of  appel l at e pr ocedur e,  we have no di f f i cul t y  

i n answer i ng t hat  t hey di d.  

¶14 The Mar l owes'  ar gument  f or  why t hei r  f i l i ng i n c i r cui t  

cour t  di d not  r epr esent  an i nt er l ocut or y appeal  hi nges on t hei r  

bel i ef  t hat  t he ar bi t r at i on panel  was not  empower ed t o or der  

Wi s.  St at .  ch.  804 di scover y.   As t he Mar l owes see i t ,  s i nce t he 

panel  had no aut hor i t y t o i ssue t hat  or der ,  i t s  or der  was nul l  

and voi d ab i ni t i o,  t hat  i s ,  f r om t he begi nni ng,  and t he ci r cui t  

cour t  was not  r evi ewi ng t he or der  at  al l ,  l et  al one on an 

i nt er l ocut or y basi s.   The Mar l owes'  posi t i on i s f ounded on 
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sever al  f undament al  mi sunder st andi ngs of  t he l aw,  and we cannot  

accept  i t .    

¶15 Fi r st ,  t he Mar l owes'  pr emi se f l ows f r om an unt enabl y 

t heor et i cal  and i mpr act i cal  char act er i zat i on of  j udi c i al  

mechani cs.   Even i f  we suspend di sbel i ef  and assume wi t h t he 

Mar l owes t hat  an or der  exceedi ng an ar bi t r at i on panel ' s power  

vani shes when t he or der  i s quest i oned i n cour t ,  t hat  does not  

change t he f act  t hat  t he f i l i ng i n c i r cui t  cour t  i nt er r upt s an 

ongoi ng pr oceedi ng bef or e t he panel .   That  i s,  r egar dl ess of  

whet her  t he panel ' s di scover y or der  was nul l  or  not ,  t her e was 

never t hel ess an ar bi t r at i on i n pr ogr ess at  t he t i me i t  was 

i ssued.   I t  i s  t hi s f act ——not  t he cor r ect ness or  val i di t y of  t he 

or der ——t hat  r ender s t he act i on i nt er l ocut or y.   See,  e. g. ,  Br own 

v.  Ar gosy Gami ng Co. ,  L. P. ,  360 F. 3d 703,  706 ( 7t h Ci r .  2004)  

( def i ni ng an i nt er l ocut or y act i on as " one t hat  mer el y gi ves 

pause t o t he ongoi ng pr oceedi ngs t o r esol ve one i ssue i n a 

l ar ger ,  ongoi ng di sput e .  .  .  . " )  ( Emphasi s added. )    

 ¶16 I n any event ,  t he ar bi t r at i on panel  i ndi sput abl y had 

t he aut hor i t y t o i ssue an or der  r el at i ng t o di scover y,  t he onl y 

compl ai nt  t he Mar l owes r ai se i s whet her  i t  i ssued t he cor r ect  

di scover y or der .   Thr oughout  t he cour se of  t hi s cont r over sy,  i t  

has never  been suggest ed by any par t y or  deci s i on- maker  t hat  t he 

ar bi t r at i on panel  was f or bi dden f r om det er mi ni ng t he boundar i es 

of  di scover y.   Rat her ,  t he Mar l owes si mpl y asser t  t hat  t he panel  

er r oneousl y set  t hose boundar i es i n accor dance wi t h one chapt er  

of  t he st at ut es i nst ead of  anot her .   I t  f ol l ows,  t hen,  as ami cus  

Wi sconsi n I nsur ance Al l i ance hel pf ul l y poi nt s out ,  t hat  f r om t he 
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Mar l owes'  per spect i ve,  t he panel  woul d have act ed wi t hi n i t s 

j ur i sdi ct i on i f  i t  had or der ed di scover y i n l i ne wi t h Wi s.  St at .  

§ 788. 07 but  exceeded i t s j ur i sdi ct i on by or der i ng di scover y i n 

l i ne wi t h Wi s.  St at .  ch.  804.   I f  t hat  wer e t r ue,  a panel  woul d 

have j ur i sdi ct i on onl y i f  t he out come happened t o t ur n out  t o be 

r i ght  i n t he j udgment  of  t he cour t s.   That  i s not  how 

j ur i sdi ct i on wor ks.   See,  e. g. ,  Gen.  Comm.  of  Adj ust ment  v.  Mo. -

Kan. - Tex.  R. R Co. ,  320 U. S.  323,  337 ( 1943)  ( " When a cour t  has 

j ur i sdi ct i on i t  has of  cour se aut hor i t y t o deci de t he case 

ei t her  way. " )  ( emphasi s added)  ( c i t at i on and i nt er nal  quot at i on 

mar ks omi t t ed) .   For  t he f or egoi ng r easons,  t her e can be no 

doubt  t hat  t he c i r cui t  cour t ' s  decl ar at i on of  t he Mar l owes'  

r i ght s gr ant ed t hem i nt er l ocut or y r el i ef .  

2.  I nt er l ocut or y Rel i ef  Was Not  Avai l abl e t o t he Mar l owes 

¶17 Havi ng shown why t he Mar l owes'  act i on i n c i r cui t  cour t  

was i nt er l ocut or y,  we must  now conf r ont  t he quest i on of  whet her  

t hey wer e per mi t t ed t o seek such r el i ef .   I n v i ew of  t he 

i mpor t ant  and wel l - est abl i shed pur poses of  ar bi t r at i on,  t hey 

wer e not  so per mi t t ed.    

¶18 We st ar t ,  as t he cour t  of  appeal s bef or e us di d,  wi t h 

t he r ecogni t i on t hat  t hi s i ssue i s one of  f i r st  i mpr essi on i n 

Wi sconsi n.   For t unat el y,  t hough,  i t  i s  f ar  f r om t hat  el sewher e.   

I n t he absence of  bi ndi ng aut hor i t y const r ui ng t he Wi sconsi n 

Ar bi t r at i on Act ,  we l ook f or  gui dance t o deci s i ons f r om ot her  

j ur i sdi ct i ons i nt er pr et i ng s i mi l ar  pr ovi s i ons of  t hei r  own 

ar bi t r at i on act s.   Bor st ,  291 Wi s.  2d 361,  ¶30.   Wi sconsi n St at .  

§§ 788. 10 and 788. 11 set  f or t h t he c i r cumst ances i n whi ch a 
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cour t  can t ake act i on on an ar bi t r at or ' s deci s i on,  and t hus f or m 

t he bases f or  our  i nqui r y i nt o t he avai l abi l i t y  of  i nt er l ocut or y 

r el i ef  on an ar bi t r at i on r ul i ng.   The same r ol e i s per f or med i n 

t he Feder al  Ar bi t r at i on Act  by 9 U. S. C.  §§ 10 and 11,  whi ch 

cont ai n near l y i dent i cal  l anguage t o t he cor r espondi ng Wi sconsi n 

pr ovi s i ons.   We t her ef or e consul t  t he non- bi ndi ng cases 

addr essi ng t he i ssue as per suasi ve aut hor i t y,  and i n t hi s 

i nst ance we f i nd t hem especi al l y per suasi ve.    

¶19 A number  of  ot her  j ur i sdi ct i ons have hel d t hat  

i nt er medi at e r el i ef  f r om ar bi t r at or s '  deci s i ons i s not  t ypi cal l y  

avai l abl e.   See Kr i st en M.  Bl ankl ey,  Di d t he Ar bi t r at or  

" Sneeze" ?- - Do Feder al  Cour t s have Jur i sdi ct i on over  

" I nt er l ocut or y"  Awar ds i n Cl ass Act i on Ar bi t r at i ons?,  34 Vt .  L.  

Rev.  493,  506 ( 2010)  ( " The cour t s,  when usual l y conf r ont ed wi t h 

non- f i nal  awar ds,  c l ai m t hat  t hey shoul d gener al l y r ef r ai n f r om 

i nt er vent i on and al l ow ar bi t r at i on t o r un i t s cour se. " ) .   These 

deci s i ons ar e based on t he sound t heor y t hat  t he cour t s must  

f aci l i t at e as much as possi bl e t he pr i mar y ai ms of  ar bi t r at i on:  

pr ovi di ng a f or um t o r esol ve di sput es mor e qui ck l y,  ef f i c i ent l y,  

and cheapl y t han cour t s can.   See Compani a Panemena Mar i t i ma San 

Ger assi mo,  S. A.  v.  J. E.  Hur l ey Lumber  Co. ,  244 F. 2d 286,  289 ( 2d 

Ci r .  1957) ( not i ng t hat  chal l enges t o i nt er medi at e ar bi t r at i on 

deci s i ons " r esul t  onl y i n a wast e of  t i me,  t he i nt er r upt i on of  

t he ar bi t r at i on pr oceedi ng,  and encour age del ayi ng t act i cs i n a 

pr oceedi ng t hat  i s supposed t o pr oduce a speedy deci s i on. " ) ;  

Tr avel er s I ns.  Co.  v.  Davi s,  490 F. 2d 536,  544 ( 3d Ci r .  1974)  

( decl i ni ng t o al l ow an i nt er l ocut or y appeal  of  an i nt er i m 
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ar bi t r at i on deci s i on because " [ p] i ecemeal  l i t i gat i on woul d 

r esul t " ) .   I n Wi sconsi n,  as much as i n t he f eder al  syst em,  

ar bi t r at i on i s desi gned t o f ac i l i t at e t he speedy,  ef f i c i ent  

r esol ut i on of  di sput es wi t hout  encumber i ng par t i es wi t h al l  of  

t he expenses and f or mal i t i es associ at ed wi t h c i v i l  l i t i gat i on i n 

t he cour t s.   See,  e. g. ,  Fr anke v.  Fr anke,  2004 WI  8,  ¶24,  268 

Wi s.  2d 360,  674 N. W. 2d 832 ( " [ P] ubl i c pol i cy f avor s ar bi t r at i on 

as pr omot i ng t he ef f i c i ent  r esol ut i on of  di sput es,  and as gi v i ng 

t he par t i es what  t hey bar gai ned f or ,  t hat  i s ,  an ar bi t r at or ' s,  

not  a cour t ' s  deci s i on. " ) .   Those advant ages accr ue not  onl y t o 

par t i es but  t o t he c i r cui t  cour t s,  whi ch exper i ence a l i ght eni ng 

of  t hei r  subst ant i al  docket s,  savi ng t he t axpayer s money and 

l i t i gant s bot h money and t i me.   See,  e. g. ,  Bal t .  & Ohi o Chi .  

Ter mi nal  R. R.  Co.  v.  Wi s.  Cent .  Lt d. ,  154 F. 3d 404,  409 ( 7t h 

Ci r .  1998)  ( Posner ,  J. )  ( r emar ki ng t hat  one pur pose of  

ar bi t r at i on " i s t o l i ght en t he pr essur e on t he cour t s" )  

( c i t at i on omi t t ed) .   I t  i s  sel f - evi dent  t hat  any r ul e 

encour agi ng par t i es t o shut t l e t hei r  cases t o and f r om cour t  i n 

t he mi dst  of  an ar bi t r at i on pr oceedi ng woul d subst ant i al l y  s l ow 

down t he ar bi t r at i on pr ocess and i mpose si gni f i cant  cost s on t he 

par t i es,  t her eby def eat i ng t he most  cent r al  obj ect i ves of  

ar bi t r at i on.   We t her ef or e adopt  t he sensi bl e r ul e f ol l owed by 

t he aut hor i t i es c i t ed above,  and hol d t hat  i n Wi sconsi n a par t y 

i nvol ved i n an ar bi t r at i on pr oceedi ng must  or di nar i l y  wai t  unt i l  

t he ar bi t r at or s have r eached a f i nal  deci s i on on t he awar d t o be 

gi ven,  i f  any,  bef or e t ur ni ng t o t he c i r cui t  cour t s.   
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 ¶20 Those cour t s t hat  have per mi t t ed i nt er l ocut or y r evi ew 

dur i ng an ar bi t r at i on pr oceedi ng have done so onl y i n r ar e 

c i r cumst ances t hat  pr esent  a compel l i ng r eason t o depar t  f r om 

t he nor mal  pr act i ce.   For  i nst ance,  i nt er l ocut or y appeal s have 

been ent er t ai ned when t he i nt er medi at e r ul i ng coul d subj ect  t he 

aggr i eved par t y t o i r r epar abl e har m,  Aer oj et - Gener al  Cor p.  v .  

Am.  Ar bi t r at i on Ass' n,  478 F. 2d 248,  251 ( 9t h Ci r .  1973)  

( r egar di ng t he f i x i ng of  venue) ,  or  when such r evi ew i s 

necessar y t o pr eser ve asset s pendi ng a f i nal  r ul i ng f r om t he 

ar bi t r at or  on t he awar d.   Yasuda Fi r e & Mar i ne I ns.  Co.  v.  

Cont ' l  Cas.  Co. ,  37 F. 3d 345,  347- 48 ( 7t h Ci r .  1994) .   Agai n,  we 

embr ace t he unassai l abl e l ogi c under l y i ng t hese cases,  as t hey 

pr oper l y bal ance t he need f or  ef f i c i ent  and or der l y ar bi t r at i on 

pr oceedi ngs wi t h t he need f or  an occasi onal  except i on t o 

accommodat e especi al l y ur gent  or  pot ent i al l y  i r r epar abl y 

pr ej udi c i al  mat t er s t hat  demand t he i mmedi at e at t ent i on of  t he 

cour t s.    

 ¶21 The Mar l owes do not  suggest  t hat  t he di scover y di sput e 

at  ar bi t r at i on was unusual  i n such a way as t o j ust i f y 

i nt er medi at e i nt er vent i on by t he c i r cui t  cour t ,  and we see no 

evi dence t o t hat  ef f ect .   On t he cont r ar y,  t her e has been no 

showi ng t hat  t he r equest  f or  l i mi t ed di scover y was ei t her  

especi al l y ur gent  or  t hat  i t  posed t he t hr eat  of  i r r epar abl e 

i nj ur y.   Tel l i ngl y,  i n t he onl y Wi sconsi n case i nvol v i ng a 

s i mi l ar  di scover y di sput e,  we r emanded t he cause back t o t he 

ar bi t r at i on panel  af t er  i t  had al l owed over br oad di scover y and 

i ssued an awar d,  Bor st ,  291 Wi s.  2d 361,  ¶4,  t hus i ndi cat i ng 
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t hat  such di sput es can be ef f ect i vel y r esol ved wi t hi n t he cour se 

of  t he or di nar y appel l at e pr ocess,  wi t hout  r esor t i ng t o 

i nef f i c i ent ,  t i me- consumi ng pr act i ces whi ch def eat  t he ver y 

pur pose of  ar bi t r at i on.   Whi l e cer t ai nl y not  di sposi t i ve of  t he 

mat t er ,  t hi s pr ecedent  under scor es why t he ar bi t r at i on panel  

her e was ent i t l ed t o f ul l y  di schar ge i t s dut i es bef or e bei ng 

second- guessed on an i nt er medi at e mat t er  by t he c i r cui t  cour t . 7  

As a r esul t ,  we af f i r m t he cour t  of  appeal s deci s i on i nsof ar  as 

i t  cor r ect l y hel d t hat  t he Mar l owes'  act i on f or  decl ar at or y 

r el i ef  const i t ut ed an i mpr oper  i nt er l ocut or y appeal .  

B.  The Di scover y Di sput e 

¶22 Al t hough i t  seems at  f i r st  bl ush i ncongr uous f or  us t o 

f i r st  hol d t hat  t he Mar l owes wer e not  per mi t t ed t o seek 

i nt er l ocut or y r el i ef  and t hen gr ant  such r el i ef ,  we do so 

because t he cour t  of  appeal s unnecessar i l y  and i ncor r ect l y 

addr essed t he mer i t s of  t he di scover y di sput e bef or e us.   The 

cour t  of  appeal s  el ect ed t o addr ess t he di scover y di sput e whi l e 

r ecogni z i ng t hat  i t  di d not  need t o r each t he quest i on af t er  

hol di ng t hat  an i nt er medi at e appeal  was bar r ed.   Mar l owe,  340 

                                                 
7 As i t  i s  unnecessar y t o t he r esol ut i on of  t hi s case,  we do 

not  demar cat e t oday t he f ul l  r ange of  s i t uat i ons i n whi ch 
i nt er medi at e r el i ef  may be avai l abl e t o a par t y chal l engi ng an 
adver se deci s i on made at  ar bi t r at i on.   See St at e v.  Smi t h,  2012 
WI  91,  ¶62 n. 19,  342 Wi s.  2d 710,  817 N. W. 2d 410 ( r emi ndi ng 
" t hat  t he cour t  r esol ves t he f act s bef or e i t ,  and does not  i ssue 
advi sor y opi ni ons or  addr ess hypot het i cal  f act s" )  ( c i t at i on 
omi t t ed) ,  cer t .  deni ed,  568 U. S.  __,  133 S.  Ct .  635 ( 2012) .   We 
caut i on t hat  ot her  c i r cumst ances may ar i se i n whi ch such appeal s 
may be appr opr i at e,  and t hey shoul d be consi der ed on t hei r  own 
f act s,  under  t he same br oad pr i nci pl es we enunci at e her e.    
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Wi s.  2d 594,  ¶19 n. 8.   As we wi l l  show,  t he cour t  of  appeal s  

er r ed i n concl udi ng t hat  t he ar bi t r at i on panel  had t he excl usi ve 

aut hor i t y t o di ct at e t he di scover y pr ocedur es t o f ol l ow,  and t he 

ar bi t r at i on panel  er r ed i n or der i ng f ul l  Wi s.  St at .  ch.  804 

di scover y.   Ther ef or e,  i f  we wer e t o l i mi t  our  r evi ew t o t he 

i ssue of  i nt er l ocut or y r el i ef ,  we woul d al l ow an er r oneous r ul e 

t o r et ai n t he f or ce of  l aw,  not  onl y i n t hi s  case,  but  i n al l  

ot her s.   Mor eover ,  f ur t her  del ay of  t he i ssue' s ul t i mat e 

r esol ut i on woul d i mpede even f ur t her  t he ef f i c i ent  di sposi t i on 

t he par t i es bar gai ned f or  by agr eei ng t o ar bi t r at i on.   Last l y,  

we wi l l  be r equi r ed t o answer  t he i mpor t ant  quest i on pr esent ed 

by t he di scover y di sput e sooner  or  l at er .   I t  woul d onl y 

f r ust r at e j udi c i al  economy wer e we t o unnecessar i l y  put  t he 

quest i on of f  f or  anot her  day,  par t i cul ar l y when we woul d t her eby 

cause ar bi t r at i on i n t hi s case t o pr oceed under  t he wr ong 

st at ut e i n v i ol at i on of  a c l ear  l egi s l at i ve di ct at e.   Wi t h t hat  

i n mi nd,  we choose t o t ake up t he quest i on sooner  r at her  t han 

l at er . 8   

                                                 
8 As t he concur r ence sees i t ,  our  r easoni ng on t hi s poi nt  

" j ust i f [ i es]  j udi c i al  i nt er vent i on by t he c i r cui t  cour t  .  .  .  . "   
Concur r ence,  ¶67 ( emphasi s added) .   Phr ased di f f er ent l y,  t he 
concur r ence bel i eves t hat  t he unusual  c i r cumst ances pr esent  her e 
war r ant ed i nt er l ocut or y r el i ef  at  ever y l evel  of  t he cour t  
syst em.   As shoul d be cl ear  f r om our  anal ysi s,  t hough,  t he 
r easons r equi r i ng us t o r each t he di scover y di sput e——t he f act  
t hat  t he cour t  of  appeal s er r oneousl y r eached and deci ded t he 
quest i on,  t he gr oss and per ver se i nef f i c i ency of  f ur t her  del ay,  
and t he i nevi t abi l i t y  of  our  ul t i mat e consi der at i on of  t he 
i ssue——ar e r easons t hat  appl y wi t h speci al  f or ce her e,  and have 
l i t t l e t o no r el evance t o t he c i r cui t  cour t .   That  cour t ,  unl i ke 
our  own,  was not  r equi r ed t o cor r ect  an er r oneous,  publ i shed 
appel l at e opi ni on,  because t he case had not  yet  ar r i ved at  t he 
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¶23 As we demonst r at e bel ow,  a f ai r  r eadi ng of  t he pol i cy,  

under  our  bi ndi ng and wel l - r easoned case l aw,  pr ohi bi t ed t he 

ar bi t r at i on panel  f r om or der i ng f ul l  Wi s.  St at .  ch.  804 

di scover y.   That  same case l aw al l ows f or  j udi c i al  cor r ect i on of  

t he panel ' s er r or .   Accor di ngl y,  we i nst r uct  t he ar bi t r at i on 

panel  t o l i mi t  di scover y t o t hat  pr ovi ded f or  i n Wi s.  St at .  

§ 788. 07.  

1.  Di scover y Shoul d Have Been Li mi t ed t o Wi s.  St at .  § 788. 07 

¶24 Fr om t he onset  of  t hi s di sput e,  t he cent r al  i mpor t ance 

of  one deci s i on has been acknowl edged by al l  i nvol ved:  our  

opi ni on i n Bor st .   Upon r evi ew of  t hat  case,  we f i nd i t s  

                                                                                                                                                             
appel l at e l evel  and because i t  woul d not  have been empower ed t o 
do so.   I n addi t i on,  t her e was f ar  l ess of  a demand f or  
expedi t i ousness i n t he c i r cui t  cour t ' s  di sposi t i on t han our s,  as 
t he case had been pendi ng f or  a s i gni f i cant l y shor t er  per i od at  
t hat  t i me and was under goi ng i t s f i r st  st age of  j udi c i al  r evi ew,  
not  i t s t hi r d.   Fi nal l y,  i t  was not  so ur gent  as a st at e- wi de 
mat t er  f or  t he c i r cui t  cour t  t o r esol ve t he quest i on,  as i t s 
opi ni on bound onl y t he par t i es and not ,  l i ke our  own,  al l  
Wi sconsi n cont r act - dr af t er s,  cont r act - s i gner s,  and cour t s.   See 
Raasch v.  Ci t y of  Mi l waukee,  2008 WI  App 54,  ¶8,  310 
Wi s.  2d 230,  750 N. W. 2d 492 ( Ct .  App.  2008)  ( " [ A] l t hough 
ci r cui t - cour t  opi ni ons may be per suasi ve because of  t hei r  
r easoni ng,  t hey ar e never  ' pr ecedent i al . ' " )  ( emphasi s i n 
or i gi nal )  ( c i t at i on omi t t ed) .   To t he ext ent  t he concur r ence 
bel i eves t hat  some uni que ci r cumst ance j ust i f i ed t he c i r cui t  
cour t ' s  i nt er l ocut or y i nt er vent i on,  we see no per suasi ve 
r easoni ng t o t hat  ef f ect  i n t he concur r ence i t sel f ,  and no 
r easoni ng t o j ust i f y t hat  r esul t  at  al l  i n our  own di scussi on,  
i n t he br i ef s,  or  i n any aut hor i t y t hat  has been br ought  t o our  
at t ent i on.   The concur r ence obser ves t hat  i t  i s  i ncongr uous not  
j ust  at  f i r st  bl ush,  but  at  " second[ ]  or  t hi r d bl ush"  t o f i nd 
j udi c i al  r el i ef  f r om t he ci r cui t  cour t  pr emat ur e whi l e gr ant i ng 
i t  her e.   Concur r ence,  ¶67.   That  may be,  but  t he concur r ence 
cannot  r esol ve t he i ncongr ui t y ei t her ,  no mat t er  how much 
bl ushi ng i t  does.       
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appl i cat i on her e c l ear .   I f  I DS desi r ed t o ut i l i ze Wi s.  St at .  

ch.  804 di scover y,  i t  was r equi r ed t o expr essl y,  c l ear l y,  and 

speci f i cal l y say so i n i t s pol i cy.   Because i t  di d not ,  t he 

panel  er r ed i n or der i ng such di scover y and Bor st  compel s us t o 

cor r ect  t he er r or .  

a)  Bor st  I s Cl ar i f i ed and Reaf f i r med 

¶25 Al t hough we do not  shar e I DS' s v i ew t hat  t he f act s of  

Bor st  ar e par t i cul ar l y hel pf ul  t o our  deci s i on her e,  i n l i ght  of  

i t s  unequi vocal  hol di ng,  we br i ef l y r eci t e t he r el evant  det ai l s 

t o pr ovi de cont ext  and t o addr ess I DS' s ar gument .   I n Bor st ,  t he 

pl ai nt i f f  was i nj ur ed i n a car  acci dent  wi t h an uni nsur ed 

mot or i st  and f i l ed a c l ai m f or  compensat i on wi t h hi s i nsur er ,  

Al l st at e I nsur ance Company ( Al l st at e) .   291 Wi s.  2d 361,  ¶5.   

Af t er  set t l ement  negot i at i ons f ai l ed,  t he c l ai m was submi t t ed t o 

ar bi t r at i on pur suant  t o a pr ovi s i on i n t he pol i cy t hat  was 

si l ent  on t he quest i on of  t he scope of  di scover y.   I d. ,  ¶8.   I n 

ant i c i pat i on of  t he ar bi t r at i on hear i ng,  Al l s t at e asked Bor st  

f or  answer s t o wr i t t en i nt er r ogat or i es,  document  pr oduct i on,  and 

medi cal  aut hor i zat i ons.   I d. ,  ¶10.   Bor st  r ef used t o compl y,  

i nst ead f i l i ng a mot i on t o quash t he di scover y.   I d.   

Event ual l y,  Bor st  sued Al l st at e i n c i r cui t  cour t  on c l ai ms of  

br each of  cont r act ,  bad f ai t h,  and f r aud and mi sr epr esent at i on.   

I d. ,  ¶12.   Bor st  al so sought  a per manent  i nj unct i on enj oi ni ng 

f ur t her  ar bi t r at i on.   I d.   Af t er  t he c i r cui t  cour t  r emanded t he 

mat t er  back t o t he ar bi t r at or s,  t he panel  al l owed Al l st at e' s 

r equest ed br oad di scover y and deci ded t he awar d,  t he c i r cui t  
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cour t  conf i r med t hat  awar d,  and t he cour t  of  appeal s t hen 

cer t i f i ed t he case t o t hi s cour t .    

¶26 As f or  t he most  i mpor t ant  aspect  of  Bor st ——i t s  

hol di ng——t hi s cour t  unani mousl y r ul ed i n t hat  case t hat  t he 

panel  er r ed i n per mi t t i ng ext ens i ve di scover y and shoul d i nst ead 

have conf i ned i t  t o t he deposi t i ons af f or ded i n Wi s.  St at .  

§ 788. 07.   We began our  consi der at i on of  t he i ssue wi t h a 

summar y,  i n a par agr aph wor t h quot i ng i n f ul l  f or  r easons t hat  

wi l l  soon be appar ent ,  t husl y:  

We concl ude t hat  ar bi t r at or s have no i nher ent  
aut hor i t y t o di ct at e t he scope of  di scover y,  and 
absent  an expr ess agr eement  t o t he cont r ar y,  t he 
par t i es ar e l i mi t ed t o deposi t i ons as spel l ed out  i n 
Chapt er  788.   We agr ee wi t h t he St at e Bar  t hat  par t i es 
woul d be wel l - ser ved t o ei t her :  ( 1)  expl i c i t l y  addr ess 
t he scope of  di scover y and t he pr ocedur es t o r esol ve 
di sput es r egar di ng di scover y;  or  ( 2)  r ef er ence a set  
of  est abl i shed [ Al t er nat i ve Di sput e Resol ut i on]  
pr ovi der  r ul es t hat  speci f y how di scover y shoul d be 
handl ed.  

I d. ,  ¶56.  

¶27   To r each t hat  r esul t ,  t he Bor st  cour t  f i r st  exami ned 

t he t ext  of  Wi s.  St at .  § 788. 07 and t he Wi sconsi n Ar bi t r at i on 

Act  as a whol e,  concl udi ng t hat  nei t her  ment i oned any t ype of  

di scover y ot her  t han " deposi t i ons t o be used as evi dence bef or e 

t he ar bi t r at or s. "   I d. ,  ¶58 ( quot i ng § 788. 07) .   " To al l ow f or  

t he amount  of  di scover y Al l st at e seeks, "  t he cour t  went  on,  " we 

woul d have t o r ead mor e i nt o § 788. 07 t han i s  pr esent  i n t he 

st at ut or y l anguage, "  an appr oach t hat  woul d t r ansgr ess 

est abl i shed r ul es of  st at ut or y  const r uct i on.   I d.  ( c i t at i on 

omi t t ed) .    
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¶28 Cont i nui ng i t s anal ysi s,  Bor st  obser ved t hat  because 

ar bi t r at i on i s a mat t er  of  cont r act ,  t he " par t i es can cont r act  

t o al l ow ar bi t r at or s a wi de amount  of  l at i t ude i n managi ng t he 

ar bi t r at i on,  subj ect  t o t he const r ai nt s of  t he l aw. "   I d. ,  ¶59 

( c i t i ng Empl oyer s,  202 Wi s.  2d 673) .   Just i ce Wi l cox,  speaki ng 

f or  t he cour t ,  t her ef or e det er mi ned t hat  " absent  a cont r act ual  

pr ovi s i on speci f y i ng how di scover y wi l l  be handl ed,  t he par t i es 

ar e l i mi t ed t o t he di scover y pr ocedur es pr ovi ded i n"  Wi s.  St at .  

§ 788. 07.   I d.   I n suppor t  of  t hat  concl usi on,  t he cour t  

r easoned t hat  a gr ant  of  i nher ent  aut hor i t y t o ar bi t r at or s t o 

or der  br oader  di scover y wher e t he pol i cy i s s i l ent  on t he scope 

of  di scover y " woul d gi ve us pause as we do not  want  t o t ur n t he 

ar bi t r at i on pr ocess i nt o anot her  t r i al  syst em, "  wi t h al l  of  i t s  

at t endant  f or mal i t i es and expenses.   I d. ,  ¶¶60,  61.   St at ed 

di f f er ent l y,  " [ a] r bi t r at or s have no i nher ent  aut hor i t y t o 

di ct at e t he scope of  di scover y and absent  an expr ess agr eement ,  

t he par t i es ar e l i mi t ed t o t he pr ocedur e f or  deposi t i ons,  as 

descr i bed i n Wi s.  St at .  § 788. 07. "   I d. ,  ¶63.   " [ T] he bet t er  

appr oach, "  we t her ef or e concl uded,  " i s t o l eave i t  t o t he 

par t i es,  i n t he f ut ur e,  t o ensur e ar bi t r at i on agr eement s ar e 

c l ear l y dr af t ed,  and det ai l  t he necessar y component s and 

pr ocedur es of  t he desi r ed ar bi t r at i on. "   I d. ,  ¶60.   Tur ni ng t o 

t he f act s at  hand,  we expl ai ned t hat  " t her e wer e no set  

pr ovi s i ons i n t he i nsur ance cont r act  t hat  det ai l ed t he t er ms of  

t he di scover y i n t he ar bi t r at i on.   Ther ef or e,  i f  t he par t i es 

deci de t o conduct  anot her  ar bi t r at i on,  di scover y wi l l  be l i mi t ed 
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t o deposi t i ons as det ai l ed i n Wi s.  St at .  § 788. 07. "   I d. ,  ¶62 

( f oot not e omi t t ed) .    

¶29 Gi ven t he over whel mi ng si gni f i cance of  Bor st  t o t he 

case at  bar ,  we pause t o c l ar i f y i t s hol di ng and r eaf f i r m i t s 

soundness.   Bor st  was not  as pr eci se as i t  mi ght  have been on 

what  i s r equi r ed of  an ar bi t r at i on c l ause i n or der  f or  t he 

par t i es t o have access t o di scover y br oader  t han t hat  

cont empl at ed i n Wi s.  St at .  § 788. 07.   To be sur e,  t he opi ni on 

di d use a number  of  t er ms wi t h r oughl y s i mi l ar ,  i f  not  

i dent i cal ,  meani ngs:  " expr ess, "  " expl i c i t l y , "  " speci f y, "  

" c l ear l y dr af t ed, "  " det ai l , "  and so on.   Yet  as I DS f ai r l y 

obser ves,  most  of  t hese t er ms ar e not  pr esent ed as f or mul at i ons 

of  t he hol di ng,  and some ar e not  even f or mul at ed as 

r equi r ement s.   For  exampl e,  t he Bor st  cour t  i ndi cat ed " t hat  

par t i es woul d be wel l - ser ved t o .  .  .  expl i c i t l y  addr ess t he 

scope of  di scover y, "  i d. ,  ¶56 ( emphasi s added) ,  not  t hat  t hey 

had t o.   Li kewi se,  t he cour t  advi sed t hat  " t he bet t er  appr oach 

i s t o l eave i t  t o t he par t i es,  i n t he f ut ur e,  t o ensur e 

ar bi t r at i on agr eement s ar e c l ear l y dr af t ed, "  i d. ,  ¶60 ( emphasi s  

added) ,  but  st opped shor t  of  announci ng t hat  i nf er i or  appr oaches 

woul d necessar i l y  depr i ve par t i es of  Wi s.  St at .  ch.  804' s 

di scover y t ool s.    

¶30 We need not  be det ai ned by such ambi gui t y l ong,  f or  we 

concl ude t hat  Bor st ' s sever al  f or mul at i ons of  t he st andar d 

coher e t o f or m a s i ngl e hol di ng:  f or  a par t y i n ar bi t r at i on t o 

enj oy di scover y out si de of  Wi s.  St at .  § 788. 07,  t he i nsur ance 

pol i cy must  pr ovi de f or  i t  expr essl y,  expl i c i t l y ,  speci f i cal l y,  
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and i n a c l ear l y dr af t ed c l ause.   To begi n,  t he var i ous 

i t er at i ons of  t he st andar d set  f or t h i n Bor st  ar e pl ai nl y not  i n 

conf l i c t  wi t h one anot her .   That  i s t o say,  a pr ovi s i on may 

pl ai nl y be expr ess,  expl i c i t ,  speci f i c ,  and cl ear l y dr af t ed al l  

at  t he same t i me.   Mor e i mpor t ant l y,  i f  an ar bi t r at i on panel  has  

no i nher ent  aut hor i t y t o or der  Wi s.  St at .  ch.  804 di scover y i n 

t he absence of  a pol i cy pr ovi s i on t o t he cont r ar y,  and i f  t hat  

i s  i n par t  because t he l egi s l at ur e has enact ed a st at ut e t o 

addr ess t hi s nar r ow ar ea of  l aw,  i t  nat ur al l y f ol l ows t hat  t he 

di scover y pr ovi s i on must  be " expr ess, "  " expl i c i t , "  " speci f i c , "  

and " c l ear l y dr af t ed. " 9  Wi t hout  t hat  r equi r ement ,  as we expl ai n 

shor t l y,  § 788. 07 woul d l ose al l  f or ce,  and we cannot  t r eat  

l egi s l at i ve commands so caval i er l y.   For  pur poses of  summar y and 

cl ar i f i cat i on,  ever yt hi ng we sai d i n Bor st  about  how a pol i cy 

can aut hor i ze di scover y br oader  t han t hat  envi s i oned by 

§ 788. 07,  whet her  hor t at or y or  mandat or y,  i s  t he l aw:  t o per mi t  

such di scover y,  t he pol i cy must  pr ovi de f or  i t  expl i c i t l y ,  

speci f i cal l y,  and i n a c l ear l y dr af t ed c l ause. 10                    

                                                 
9 Because t he wor ds " expr ess"  and " expl i c i t "  have si mi l ar  

meani ngs,  and because we bel i eve " expl i c i t "  cover s t he same 
gr ound as " expr ess"  and mor e,  i n t he i nt er est  of  s i mpl i c i t y we 
hencef or t h omi t  t he wor d " expr ess"  f r om t he st andar d.   See The 
Amer i can Her i t age Di ct i onar y 626 ( 5t h ed.  2011)  ( i ndi cat i ng t hat  
" expr ess"  i s synonymous wi t h " expl i c i t " ) .     

10 The concur r ence/ di ssent  char act er i zes t hese r equi r ement s 
as " t ough new condi t i ons"  set  by t oday' s opi ni on.   Di ssent ,  
¶114.   They may be t ough,  but  t hey ar e cer t ai nl y not  new,  as 
each wor d appear s i n Bor st  v.  Al l st at e I ns.  Co. ,  2006 WI  70,  291 
Wi s.  2d 361,  717 N. W. 2d 42.   For  ease of  r ef er ence,  we wi l l  
hencef or t h r ef er  t o t he concur r ence/ di ssent  as s i mpl y " t he 
di ssent . "  
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¶31 Under st ood i n t hese t er ms,  t he hol di ng of  Bor st  i s  as 

v i t al  t oday as i t  was at  t he t i me t he case was deci ded.   I n 

shor t ,  ar bi t r at i on must  r emai n a speedy,  cost - ef f i c i ent  

al t er nat i ve t o convent i onal  l i t i gat i on,  not  an equal l y s l ow,  

cumber some pr ocess t hat  s i mpl y happens t o t ake pl ace i n f r ont  of  

an ar bi t r at i on panel  r at her  t han a c i r cui t  cour t  j udge.   I d. ,  

¶60 ( " [ W] e do not  want  t o t ur n t he ar bi t r at i on pr ocess i nt o 

anot her  t r i al  syst em. " ) ;  cf .  Fr anke,  268 Wi s.  2d 360,  ¶24 

( " [ P] ubl i c pol i cy f avor s ar bi t r at i on as pr omot i ng t he ef f i c i ent  

r esol ut i on of  di sput es,  and as gi v i ng t he par t i es what  t hey 

bar gai ned f or ,  t hat  i s ,  an ar bi t r at or ' s,  not  a cour t ' s  

deci s i on. " ) .   Wi t h Wi s.  St at .  ch.  804 di scover y,  ar bi t r at i on 

pr oceedi ngs become,  qui t e l i t er al l y,  t he mi r r or  i mage of  c i v i l  

l i t i gat i on,  at  l east  as r espect s di scover y.   As Bor st  

r ecogni zed,  ar bi t r at i on i s a cr eat ur e of  cont r act ,  and i f  

par t i es desi r e t o engage i n t he same t i me- consumi ng and 

bur densome di scover y t act i cs t hat  l engt hen del ays and i ncr ease 

cost s i n t he c i r cui t  cour t s,  t hat  i s  t hei r  pr er ogat i ve.   291 

Wi s.  2d 361,  ¶59 ( " [ P] ar t i es can cont r act  t o al l ow ar bi t r at or s a 

wi de amount  of  l at i t ude i n managi ng t he ar bi t r at i on .  .  .  . " )  

( Emphasi s added. )   But  t hat  i s  a f ar  cr y f r om an ever - pr esent  

l egal  ent i t l ement  t o such t act i cs i n a pr oceedi ng desi gned t o do 

wi t hout  t hem. 11   

                                                 
11 I n i t s r ul i ng on t he di scover y di sput e,  t he ar bi t r at i on 

panel  i nsi st ed t hat ,  " [ i f ]  t he pur pose of  ar bi t r at i on i s t o 
achi eve an expedi t ed,  ef f i c i ent  deci s i on t hat  ul t i mat el y 
det er mi nes t he t r ut h,  mor e,  not  l ess,  pr epar at i on f or  hear i ng i s 
t he most  sensi bl e way t o achi eve t hat  .  .  .  . "   We do not  gr asp 
t he panel ' s r easoni ng.   Cer t ai nl y an ar gument  coul d be made t hat  
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¶32 The second,  and r el at ed,  st r ai n of  r easoni ng 

under pi nni ng Bor st  i s  equal l y per suasi ve t o us now:  t he 

l egi s l at ur e has pr ovi ded a boundar y f or  t he scope of  di scover y 

i n ar bi t r at i on t o ser ve as t he def aul t ,  and,  i n t he absence of  

any cont r act ual  agr eement  t o t he cont r ar y,  t hat  boundar y shoul d 

be gi ven ef f ect .   We f ul l y agr ee wi t h Bor st  t hat  we woul d 

i nsuf f i c i ent l y r espect  our  co- equal  br anch wer e we t o al l ow 

ar bi t r at or s t o i gnor e a l egi s l at i ve di ct at e at  wi l l .   291 Wi s. 2d 

361,  ¶58 ( " To al l ow f or  t he amount  of  di scover y Al l st at e seeks,  

we woul d have t o r ead mor e i nt o § 788. 07 t han i s pr esent  i n t he 

st at ut or y l anguage. " ) .   I f  ar bi t r at or s coul d or der  di scover y 

out si de t he conf i nes of  § 788. 07 whenever  t hey chose,  r egar dl ess 

of  what  t he pol i cy pr ovi ded,  t he st at ut e woul d l ose al l  f or ce,  

an out come we ar e l oat h t o sanct i on.   See St at e ex r el .  Kal al  v.  

Ci r .  Ct .  f or  Dane Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( " I t  i s ,  of  cour se,  a sol emn obl i gat i on of  t he 

j udi c i ar y t o f ai t hf ul l y gi ve ef f ect  t o t he l aws enact ed by t he 

l egi s l at ur e .  .  .  . " ) .   And,  as shoul d be evi dent  al r eady,  we 

bel i eve t he l egi s l at ur e' s appr oach t o di scover y i n ar bi t r at i on 

was emi nent l y r easonabl e,  as i t  i s  ent i r el y i n keepi ng wi t h t he 

                                                                                                                                                             
mor e expansi ve di scover y bet t er  f aci l i t at es a sear ch f or  t he 
" t r ut h, "  but  we f ai l  t o under st and how br oader  di scover y coul d 
possi bl y be r egar ded as mor e " expedi t ed"  or  " ef f i c i ent . "   
Si mi l ar l y,  t he panel  t ook pai ns t o not e t hat  Wi s.  St at .  ch.  804 
does " not  cont empl at e unf et t er ed di scover y, "  but  r at her  
di scover y " t hat  i s  qui ck and ef f i c i ent ,  [ and]  cost  ef f ect i ve. "   
That  may be,  but  i t  sur el y does cont empl at e di scover y t hat  i s  
l ess f et t er ed t han t hat  aut hor i zed by Wi s.  St at .  § 788. 07,  as 
wel l  as l ess qui ck,  l ess ef f i c i ent ,  and l ess cost  ef f ect i ve,  
whi ch i s exact l y t he poi nt .  
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f undament al  goal s of  t he syst em:  ef f i c i ent ,  i nexpensi ve 

r esol ut i on of  di sput es.    

¶33 Ther e i s one ot her  aspect  of  Bor st  t hat  r equi r es 

c l ar i f i cat i on.   To r epeat  l anguage we have al r eady quot ed,  t he 

Bor st  cour t  r emar ked t hat  " par t i es woul d be wel l - ser ved t o 

ei t her :  ( 1)  expl i c i t l y  addr ess t he scope of  di scover y and t he 

pr ocedur es t o r esol ve di sput es r egar di ng di scover y;  or  ( 2)  

r ef er ence a set  of  est abl i shed [ Al t er nat i ve Di sput e Resol ut i on]  

pr ovi der  r ul es t hat  speci f y how di scover y shoul d be handl ed. "   

291 Wi s.  2d 361,  ¶56 ( emphasi s added) .   As suggest ed by our  

emphasi s,  i t  i s  i mpor t ant  t hat  Bor st  phr ased t hi s as an 

ei t her / or  pr oposi t i on.   That  i s,  par t i es can make avai l abl e 

di scover y t hat  di f f er s f r om t he deposi t i ons cont empl at ed by Wi s.  

St at .  § 788. 07 wi t hout  necessar i l y  r ef er r i ng t o a set  of  

di scover y gui del i nes est abl i shed el sewher e,  so l ong as t he 

par t i es spel l  out  t he di scover y gui del i nes t hemsel ves i n t he 

ar bi t r at i on agr eement .   I n ot her  wor ds,  r at her  t han pr ovi di ng,  

say,  t hat  " Wi s.  St at .  § 788. 07 wi l l  gover n al l  di scover y i n 

pr epar at i on f or  t he ar bi t r at i on hear i ng, "  a pol i cy coul d i nst ead 

enumer at e t he t ypes of  di scover y t he par t i es woul d have access 

t o i n ar bi t r at i on,  such as i nt er r ogat or i es,  medi cal  

exami nat i ons,  and so on.   However ,  i f  a pol i cy t akes t hat  

appr oach,  i t  must  meet  t he same st andar d t hat  appl i es when an 

ar bi t r at i on c l ause adopt s a set  of  gui del i nes ar t i cul at ed 
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el sewher e:  i t  must  expr ess t he t ypes of  di scover y expl i c i t l y ,  

speci f i cal l y,  and i n a c l ear l y dr af t ed c l ause. 12          

¶34 Bef or e t ur ni ng t o t he appl i cat i on of  Bor st  her e,  one 

f i nal  poi nt  must  be made.   Wi sconsi n St at .  § 788. 06( 2)  

aut hor i zes ar bi t r at or s and par t i es '  r epr esent at i ves t o i ssue 

subpoenas under  Wi s.  St at .  § 805. 07,  t he gener al  subpoena 

st at ut e i n t he code of  c i v i l  pr ocedur e.   I n cont r adi st i nct i on t o 

t he di ssent ,  we do not  under st and § 788. 06( 2)  t o expand t he 

scope of  ar bi t r at i on di scover y because t he pr ovi s i on r el at es t o 

t he ar bi t r at i on hear i ng i t sel f ,  not  t he di scover y t hat  may 

pr ecede i t .   The headi ng of  t he st at ut e conf i r ms our  

i nt er pr et at i on,  as i t  r eads,  " Hear i ngs bef or e ar bi t r at or s;  

                                                 
12 The di ssent  r ej ect s t hi s r ul e,  but  i t  i s  not  c l ear  

exact l y why or  i n f avor  of  what .   I n pl aces,  t he di ssent  
suggest s t hat  Bor st  was wr ongl y deci ded.   Di ssent ,  ¶111 
( " Bor st ' s i nt er pr et at i on of  Wi s.  St at .  § 788. 07 cr eat ed a 
r est r i ct i ve r ul e,  but  t hat  r ul e di sr egar ded t he adj acent  
st at ut e .  .  .  . " ) .   El sewher e,  t he di ssent  i nst ead pi ns t he 
bl ame on t oday' s maj or i t y,  accusi ng i t  of  i nj ect i ng a novel  
mi sunder st andi ng i nt o t he l aw.   See,  e. g. ,  i d. ,  ¶114 ( descr i bi ng 
t he " expl i c i t ,  speci f i c ,  and cl ear l y dr af t ed"  t est  as i mposi ng 
" t ough new condi t i ons .  .  .  . " )  ( emphasi s added) ;  ¶88 ( " [ T] he 
maj or i t y opi ni on under cut s t he cont r act ual  aut hor i t y of  
ar bi t r at or s and cr eat es a ser i ous di s i ncent i ve f or  par t i es t o 
agr ee t o ar bi t r at i on. " )  ( Emphasi s added. )   Bot h cannot  be t r ue.   
Al t hough t he di ssent  somewhat  ambi guousl y pr oposes t hat  t he 
" cour t  shoul d pur sue"  t he " opt i ons"  of  " c l ar i f y[ i ng] ,  
modi f [ y i ng] ,  or  di st i ngui sh[ i ng] "  Bor st  " on t he f act s, "  di ssent ,  
¶100,  t he di ssent ' s bot t om- l i ne,  t hat  t he " expl i c i t ,  speci f i c ,  
and cl ear l y dr af t ed"  t est  be di scar ded,  i s f undament al l y  
i ncompat i bl e wi t h Bor st ' s unequi vocal  hol di ng and i t s under l y i ng 
r easoni ng.   We see no way i n whi ch t hose wor ds and t he r at i onal e 
behi nd t hem can be " c l ar i f i ed,  modi f i ed,  or  di st i ngui shed"  out  
of  t he opi ni on.   However  i t  chooses t o couch t he i ssue,  t he 
di ssent  woul d essent i al l y  have us over r ul e Bor st ,  and f or  t he 
r easons st at ed,  we decl i ne t o do so.                    
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pr ocedur e. " 13  ( Emphasi s added. )   See Pur e Mi l k Pr ods.  Coop.  v.  

Nat ' l  Far mer s Or g. ,  64 Wi s.  2d 241,  253,  219 N. W. 2d 564 ( 1974)  

( " Al t hough t he t i t l e i s not  par t  of  t he st at ut e i t  may be 

per suasi ve of  t he i nt er pr et at i on t o be gi ven t he st at ut e. " ) .   

Pr esumabl y,  t he par t i es,  t he ar bi t r at i on panel ,  and t he cour t  of  

appeal s al l  acknowl edged t hi s f act ,  as none ment i oned 

                                                 
13 I n a passi ng f oot not e,  t he di ssent  i nt i mat es t hat  t he 

appear ance of  t he wor d " Hear i ngs"  i n t he headi ng i s 
i nconsequent i al  on account  of  t he semi col on and t ext  t hat  
f ol l ow:  " Hear i ngs bef or e ar bi t r at or s;  pr ocedur e. "   Di ssent ,  ¶106 
n. 7.   Accor di ng t o t he di ssent ,  t he " Hear i ngs"  goes wi t h Wi s.  
St at .  § 788. 06( 1) ,  wher eas t he " pr ocedur e"  goes wi t h ( 2) .   I d.   
I n l i ne wi t h t hat  r eadi ng,  t he di ssent  f l at l y asser t s t hat  
" [ t ] he pr ocedur e appl i es t o mor e t han hear i ngs because of  t he 
r ef er ences t o Wi s.  St at .  § 805. 07. "   I d.   But  t he f ol l owi ng 
sect i ons ar e as much about  ar bi t r at i on pr ocedur e as ar e t he 
subpoena pr ovi s i ons.   See Wi s.  St at .  § 788. 07 ( deal i ng wi t h 
deposi t i ons i n ar bi t r at i on) ;  Wi s.  St at .  § 788. 08 ( r equi r i ng t hat  
awar ds be i n wr i t i ng and si gned by a maj or i t y of  t he ar bi t r at i on 
panel ) ;  Wi s.  St at .  § 788. 09 ( set t i ng f or t h t he pr ocedur e f or  
conf i r mi ng ar bi t r at i on awar ds i n cour t ) ;  Wi s.  St at .  § 788. 10 
( est abl i shi ng t he mechani sms f or  vacat i ng awar ds and obt ai ni ng a 
r ehear i ng by t he ar bi t r at or s) .   And as t he di ssent  i mpl i es,  at  
l east  some of  § 788. 06( 2)  i s unquest i onabl y about  hear i ngs,  
namel y i t s r ef er ences t o " t he c i r cui t  cour t  f or  t he count y i n 
whi ch t he hear i ng i s hel d"  and t o " [ w] i t nesses and i nt er pr et er s 
at t endi ng bef or e an ar bi t r at i on. "  ( Emphasi s added. )   I f  t he 
l egi s l at ur e i nt ended t o enact  t wo unr el at ed pr ovi s i ons,  one 
about  hear i ngs and one cover i ng subpoenas wi t h no connect i on t o 
hear i ngs,  i t  pr esumabl y woul d have made § 788. 06( 1)  i t s own 
sect i on,  and ent i t l ed i t  " Hear i ngs bef or e ar bi t r at or s, "  and 
gi ven § 788. 06( 2)  i t s own sect i on and ent i t l ed i t  " Subpoenas, "  
much as i t  di d wi t h t he ver y next  sect i on,  whi ch i s ent i t l ed 
" Deposi t i ons"  and di scusses,  unsur pr i s i ngl y,  deposi t i ons.   We 
pr ef er  t o begi n wi t h t he assumpt i on t hat  t he l egi s l at ur e' s 
or gani zat i onal  scheme and choi ce of  headi ngs mat t er s,  r at her  
t han di scount i ng i t  out  of  hand.   See,  e. g. ,  St at e v.  Lei t ner ,  
2002 WI  77,  ¶33,  253 Wi s.  2d 449,  646 N. W. 2d 341 ( r ei t er at i ng 
t hat  t he cour t  pr esumes t hat  t he l egi s l at ur e act ed car ef ul l y i n 
dr af t i ng l aws) .      
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§ 788. 06( 2)  or  t he subpoena power  at  any st age of  t he 

pr oceedi ngs. 14  Bor st  di d not  consi der  § 788. 06( 2)  ei t her ,  we 

assume f or  t he same good r easons,  namel y,  t hat  ever yone i nvol ved 

i n t he case t ac i t l y  r ecogni zed t hat  t he pr ovi s i on deal t  wi t h 

hear i ngs,  not  di scover y. 15   

¶35 The st at ut or y hi st or y of  Wi s.  St at .  § 788. 06( 2)  

conf i r ms our  i nt er pr et at i on of  i t s  s i gni f i cance.   See St at e v.  

Gi l ber t ,  2012 WI  72,  ¶16,  342 Wi s.  2d 82,  816 N. W. 2d 215 ( " [ A]  

r evi ew of  st at ut or y hi st or y i s par t  of  a pl ai n meani ng 

anal ysi s. " )  ( c i t at i on and i nt er nal  quot at i on mar ks omi t t ed) ,  

cer t .  deni ed,  568 U. S.  __,  133 S.  Ct .  560 ( 2012) .   The f i r st  

ver si on of  t he s t at ut e appear ed i n 1931.   Compar e Wi s.  St at .  ch.  

298 ( 1929)  wi t h Wi s.  St at .  ch.  298 ( 1931) .   At  t hat  t i me,  onl y 

t he ar bi t r at or s,  not  t he par t i es,  wer e empower ed t o i ssue 

subpoenas.   See Wi s.  St at .  § 298. 06 ( 1931) .   Mor eover ,  t he 

st at ut e cont ai ned sever al  i ndi cat i ons t hat  t he subpoena power  

r el at ed onl y t o t he hear i ng,  not  t o pr e- hear i ng di scover y.   For  

exampl e,  § 298. 06 aut hor i zed t he ar bi t r at or s t o " summon i n 

wr i t i ng any per son t o at t end bef or e t hem or  any of  t hem as a 

                                                 
14 The ci r cui t  cour t  di d r ef er  t o Wi s.  St at .  ch.  788' s  

subpoena power s at  sever al  t i mes dur i ng t he hear i ng,  but  chi ef l y 
t o make t he poi nt  t hat  I DS never  appl i ed t o t he panel  t o use 
such power s.  

15 I n i t s br i ef s her e and i n t he cour t  of  appeal s i n Bor st ,  
Al l st at e ment i oned Wi s.  St at .  § 788. 06( 2)  i n passi ng,  pur el y so 
as t o di st i ngui sh t he di sput e f r om a f eder al  case addr essi ng t he 
quest i on of  whet her  ar bi t r at i on panel s ar e empower ed t o subpoena 
t hi r d par t i es.   Al l st at e,  l i ke I DS,  never  asked us t o const r ue 
§ 788. 06( 2)  as expandi ng t he scope of  di scover y at  ar bi t r at i on.  
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wi t ness .  .  .  . "   I d.  ( Emphasi s added. )   The st at ut e al so 

i nst r uct ed t hat  subpoenas i n ar bi t r at i on woul d " be ser ved i n t he 

same manner  as subpoenas t o appear  and t est i f y bef or e t he 

cour t . "   ( Emphasi s added. )   Such l anguage st r ongl y r ei nf or ces 

t he vi ew t hat  t he subpoena power  r el at ed t o hear i ngs,  not  t o 

di scover y.    

¶36 I n 1985,  t he ar bi t r at i on subpoena st at ut e,  by t hen 

r enumber ed Wi s.  St at .  § 788. 06,  t ook on i t s cur r ent  f or m.   See 

1985 Wi s.  Act  168,  § 1.   The pr i nci pal  subst ant i ve change i n t he 

st at ut e was t he ext ensi on of  t he subpoena power  f r om sol el y t he 

ar bi t r at or s t o t he ar bi t r at or s and t he par t i es ( t hr ough t hei r  

r epr esent at i ves) .   See Wi s.  St at .  § 788. 06( 2)  ( 1985) .   

Pr esumabl y as par t  of  t he ef f or t  t o moder ni ze,  condense,  and 

cl ar i f y t he st at ut e,  however ,  t he l anguage quot ed above 

r ef er r i ng t o hear i ngs was r emoved.   However ,  t wo si gni f i cant  

addi t i ons wer e made t hat  demonst r at e t he subpoena power  

cont i nued t o r el at e onl y t o hear i ngs.   Fi r st ,  t he st at ut e was 

now ent i t l ed,  " Hear i ngs bef or e ar bi t r at or s;  pr ocedur e. "   I d.  

( Emphasi s added. )   Equal l y  i mpor t ant l y,  t he l egi s l at ur e i nser t ed 

t he f ol l owi ng sent ence i nt o § 788. 06( 2) :  " I f  any per son so 

ser ved negl ect s or  r ef uses t o obey t he subpoena,  t he i ssui ng 

par t y may pet i t i on t he c i r cui t  cour t  f or  t he count y i n whi ch t he 

hear i ng i s hel d t o i mpose a r emedi al  sanct i on .  .  .  i n t he same 

manner  pr ovi ded f or  wi t nesses i n c i r cui t  cour t . "   I d.  ( Emphasi s 

added. )   I t  woul d be pecul i ar ,  t o say t he l east ,  f or  a di scover y 

st at ut e t o r ef er  t o a hear i ng t hat  mi ght  never  occur  as t hough 

i t  wer e i nevi t abl e.   See,  e. g. ,  Bel l  At l ant i c Cor p.  v.  Twombl y,  
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550 U. S.  544,  559 ( 2007)  ( not i ng t hat  " t he t hr eat  of  di scover y 

expense wi l l  push cost - consci ous def endant s t o set t l e even 

anemi c cases bef or e r eachi ng t hose pr oceedi ngs. " ) . 16          

                                                 
16 Because Wi s.  St at .  § 788. 06 i s unambi guous,  we need not  

consul t  any ext r i nsi c sour ces t o ascer t ai n t he i nt ent  behi nd i t ,  
such as l egi s l at i ve hi st or y.   See,  e. g. ,  St at e v .  Lamar ,  2011 WI  
50,  ¶23,  334 Wi s.  2d 536,  799 N. W. 2d 758 ( " I f  t he l anguage [ of  a 
st at ut e]  i s  ambi guous,  however ,  we l ook beyond t he l anguage and 
exami ne ext r i nsi c sour ces of  st at ut or y i nt er pr et at i on,  such as 
t he l egi s l at i ve hi st or y of  t he st at ut e. " )  ( c i t at i on omi t t ed) .   
Even i f  i t  wer e accept ed,  ar guendo,  t hat  t he st at ut e was 
ambi guous,  however ,  t he l egi s l at i ve hi st or y woul d r eaf f i r m our  
r eadi ng.   Concededl y,  t he l anguage f r om t he 1931 st at ut e mor e 
di r ect l y conveyed t he f act  t hat  i t  was l i mi t ed t o hear i ngs t han 
does t he cur r ent  st at ut e,  gi ven t hat  i t  expl i c i t l y  cabi ned t he 
subpoenas t o summons t o " any per son t o at t end bef or e [ t he 
ar bi t r at or s]  .  .  .  as a wi t ness .  .  .  . "   Wi s.  St at .  § 298. 06 
( 1931)  ( emphasi s  added) .   By cont r ast ,  t he cur r ent  i ncar nat i on 
of  t he st at ut e does not  so pr eci sel y def i ne t he pr oceedi ngs t o 
whi ch t he subpoenas appl y.   See § 788. 06.   Never t hel ess,  t he 
onl y not es i n t he spar se l egi s l at i ve mat er i al s f or  1985 Wi s.  Act  
168,  § 1 t hat  shed any l i ght  on t he pur pose of  t he al t er at i ons 
f ocus excl usi vel y on t he expansi on of  t he subpoena power  t o 
par t i es '  r epr esent at i ves;  t hey say not hi ng about  an expansi on of  
t he st at ut e f r om hear i ngs t o di scover y.   See Dr af t i ng Fi l e,  1985 
Wi s.  Act  168,  Judi c i al  Counci l  Not e on A. B.  498,  Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi s.  ( " The r evi sed sect i on per mi t s 
ar bi t r at i on subpoenas t o be i ssued by any ar bi t r at or  or  by an 
at t or ney f or  a par t y who has been del i ver ed bl ank subpoenas by 
an ar bi t r at or .   I t  conf or ms ar bi t r at i on subpoena pr act i ce t o 
t hat  f ol l owed i n c i r cui t  cour t . " )  ( emphasi s added) ;  Dr af t i ng 
Fi l e,  1985 Wi s.  Act  168,  Fi scal  Est i mat e by t he Di r ect or  of  
St at e Cour t s on A. B.  498,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi s.  ( " Thi s bi l l  woul d al l ow ar bi t r at i on subpoenas t o be i ssued 
by any ar bi t r at or  or  by an at t or ney f or  a par t y who has been 
del i ver ed bl ank subpoenas by an ar bi t r at or .   Pr esent l y,  a 
maj or i t y of  t he ar bi t r at or s s i t t i ng at  t he hear i ng must  s i gn t he 
summons. " )  ( Emphasi s added. )   I t  can onl y be i nf er r ed f r om t hi s 
s i ngl e- mi nded f ocus t hat  t he l egi s l at ur e had no desi r e t o expand 
subpoenas f r om t he hear i ng cont ext  t o t hat  of  di scover y.                
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¶37 Ther e i s no cause t o appl y Wi s.  St at .  § 788. 06( 2)  

her e,  and t her e was no cause t o do so i n Bor st . 17          

¶38 For  t he st at ed r easons,  Bor st  was r i ght l y deci ded and 

i t  r emai ns good l aw.   We now appl y i t  t o t he pr esent  case.    

b)  The Pol i cy Di d Not  Sat i sf y Bor st ' s Requi r ement s 

¶39 Revi ewi ng t he pol i cy under  t he wel l - r easoned Bor st  

deci s i on,  we hol d t hat  t he ar bi t r at i on panel  er r ed i n or der i ng 

br oad di scover y when t he pol i cy cont ai ned no expl i c i t ,  speci f i c ,  

and cl ear l y dr af t ed c l ause maki ng such di scover y avai l abl e.  

¶40 Ther e ar e t wo per t i nent  passages f r om t he pol i cy .   As 

not ed,  t he one t hat  has been at  t he cr ux of  t hi s di sput e,  and 

t her ef or e t he one on whi ch most  of  our  anal ysi s wi l l  f ocus,  

pr ovi des t hat  " [ l ] ocal  r ul es of  l aw as t o pr ocedur e and evi dence 

wi l l  appl y"  at  ar bi t r at i on.   Bef or e we get  t o t hat  c l ause,  

however ,  t her e i s anot her  pr ovi si on t hat  war r ant s exami nat i on.   

That  pr ovi s i on i ndi cat es t hat  " [ a]  per son seeki ng any cover age 

must :  .  .  .  [ c] ooper at e wi t h [ I DS]  i n t he i nvest i gat i on,  

set t l ement  or  def ense of  any c l ai m or  sui t "  and " [ s] ubmi t ,  as 

of t en as [ I DS]  r easonabl y r equi r e[ s]  .  .  .  [ t ] o physi cal  exams. "   

I DS does not  cont end i n i t s br i ef  her e t hat  t hi s pr ovi s i on 

                                                 
17 The di ssent  compl ai ns t hat  i t  " makes l i t t l e sense"  t hat  

Wi s.  St at .  § 788. 06 i s conf i ned t o hear i ngs.   Di ssent ,  ¶106.   
Maybe so,  but  i t  was t he l egi s l at ur e' s deci s i on,  not  our s,  and 
we do not  s i t  i n j udgment  of  i t s  wi sdom.   See,  e. g. ,  Pr ogr essi ve 
Nor t her n I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶60,  281 
Wi s.  2d 300,  697 N. W. 2d 417 ( " When act i ng wi t hi n const i t ut i onal  
l i mi t at i ons,  t he l egi s l at ur e set t l es and decl ar es t he publ i c 
pol i cy of  a st at e,  and not  t he cour t . " )  ( i nt er nal  quot at i on 
mar ks and ci t at i on omi t t ed) .  
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i mposes a f r eest andi ng r equi r ement  i ndependent  of  t he 

ar bi t r at i on c l ause t hat  t he Mar l owes vi ol at ed by r ef usi ng t o 

engage i n f ul l  Wi s.  St at .  ch.  804 di scover y.   Asked at  or al  

ar gument  whet her  t hat  was hi s posi t i on,  counsel  f or  I DS 

r esponded t hat  such an ar gument  had been made t o t he ar bi t r at i on 

panel ,  and t hat  i f  I DS had sought  a medi cal  exami nat i on pur suant  

t o t he pr ovi s i on t hat  t he Mar l owes " woul d have"  r ef used.   We 

decl i ne t o ent er t ai n an ar gument  t hat  has not  been pr oper l y 

submi t t ed t o our  consi der at i on,  and we decl i ne t o base our  

r ul i ng on a hypot het i cal  ser i es of  event s.   St at e v.  Smi t h,  2012 

WI  91,  ¶62 n. 19,  342 Wi s.  2d 710,  817 N. W. 2d 410 ( r emi ndi ng 

" t hat  t he cour t  r esol ves t he f act s bef or e i t ,  and does not  i ssue 

advi sor y opi ni ons or  addr ess hypot het i cal  f act s" )  ( c i t at i on 

omi t t ed) ,  cer t .  deni ed,  568 U. S.  __,  133 S.  Ct .  635 ( 2012) .    

¶41 Never t hel ess,  f or  pur poses of  i l l umi nat i ng and 

cl ar i f y i ng t he r ul e est abl i shed by Bor st ,  we not e t hat  such a 

pr ovi s i on woul d not ,  even i f  pr oper l y pr eser ved and ar gued,  

al l ow f or  f ul l  Wi s.  St at .  ch.  804 di scover y.   Most  

s i gni f i cant l y,  t he l anguage gi ves no i ndi cat i on,  ei t her  by 

cont ent  or  cont ext ,  t hat  i t  speaks t o di scover y,  l et  al one t o 

di scover y pr ecedi ng ar bi t r at i on.   Such an omi ssi on i s even mor e 

f at al  j uxt aposed wi t h t he f act  t hat  t he pol i cy does cont ai n a 

pr ovi s i on under  t he expl i c i t  headi ng of  " Ar bi t r at i on, "  a 

pr ovi s i on t hat  says not hi ng about  physi cal  exami nat i ons or  

anyt hi ng of  t he sor t .   For  a pol i cy t o adequat el y descr i be t he 

di scover y mechani sms t o be used at  ar bi t r at i on i t  must ,  at  t he 

ver y l east ,  i ndi cat e i n t he pol i cy t hat  t he mechani sms ar e i n 
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f act  di scover y mechani sms,  and t hat  t hey ar e meant  t o be 

avai l abl e at  ar bi t r at i on.   Anyt hi ng shor t  of  t hat  pl ai nl y does 

not  qual i f y as expl i c i t ,  speci f i c ,  or  c l ear l y dr af t ed,  and t hus 

does not  sat i sf y t he Bor st  st andar d. 18             

¶42 Movi ng t o t he hear t  of  t he di sput e,  we next  r evi ew t he 

ar bi t r at i on c l ause i t sel f ,  whi ch pr ovi des t hat  " [ l ] ocal  r ul es of  

l aw as t o pr ocedur e and evi dence wi l l  appl y. "   The ar bi t r at i on 

panel  t hought  t hi s cur sor y c l ause " c l ear  and i nf or mat i ve. "   I t  

i s  nei t her ,  and i t  consequent l y does not  come r emot el y c l ose t o 

sat i sf y i ng t he bar  est abl i shed by Bor st .    

¶43 Begi nni ng wi t h t he most  obvi ous poi nt ,  t he sent ence 

says not hi ng about  di scover y what soever ,  l et  al one whi ch 

di scover y r ul es t he dr af t er  had i n mi nd;  i t  ment i ons onl y  

" pr ocedur e and evi dence. "   Such br oad and amor phous t er ms coul d 

connot e any number  of  t hi ngs.   Per haps most  pr obl emat i cal l y,  

                                                 
18 " [ I ] t  i s  i mper at i ve"  t o t he di ssent  " f or  t he maj or i t y t o 

expl ai n why t he di scover y sought  by I DS was not  expl i c i t l y  
aut hor i zed"  by t hi s l anguage i n t he pol i cy.   Di ssent ,  ¶123.   I t  
i s  i mper at i ve t o us as wel l ,  and t hat  i s why we have expl ai ned 
i t  i n det ai l :  because I DS i s not  r el y i ng on t he l anguage 
( somet hi ng t he di ssent  negl ect s t o ment i on)  and because t he 
l anguage says not hi ng about  di scover y i n a pol i cy t hat  
speci f i cal l y addr esses t he i ssue.   The l anguage may r epr esent  
" expl i c i t ,  speci f i c ,  and cl ear "  gui del i nes,  i d. ,  ¶43,  but  t hey 
ar e f ar  f r om " expl i c i t ,  speci f i c ,  and cl ear "  gui del i nes 
gover ni ng di scover y,  and t hat  i s pr eci sel y what  t he l aw 
r equi r es.   See Bor st ,  291 Wi s.  2d 361,  ¶62 ( " [ T] her e wer e no set  
pr ovi s i ons i n t he i nsur ance cont r act  t hat  det ai l ed t he t er ms of  
t he di scover y i n t he ar bi t r at i on.   Ther ef or e,  i f  t he par t i es 
deci de t o conduct  anot her  ar bi t r at i on,  di scover y wi l l  be l i mi t ed 
t o deposi t i ons as det ai l ed i n Wi s.  St at .  § 788. 07. " )  ( emphasi s  
added) ;  ¶63 ( " Ar bi t r at or s have no i nher ent  aut hor i t y t o di ct at e 
t he scope of  di scover y and absent  an expr ess agr eement ,  t he 
par t i es ar e l i mi t ed t o"  § 788. 07)  ( emphasi s added) .           
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t hey coul d easi l y be under st ood t o r el at e onl y t o t he hear i ng 

i t sel f ,  not  t o anyt hi ng t hat  pr eceded i t .   We begi n,  t her ef or e,  

wi t h t he uncont est ed pr emi se19 t hat  t he l anguage i n quest i on i s 

ambi guous.   See Fol kman v.  Quamme,  2003 WI  116,  ¶13,  264 

Wi s.  2d 617,  665 N. W. 2d 857 ( " I nsur ance pol i cy l anguage i s 

ambi guous i f  i t  i s  suscept i bl e t o mor e t han one r easonabl e 

i nt er pr et at i on. " )  ( c i t at i on and i nt er nal  quot at i on mar ks 

omi t t ed) .          

¶44 The ambi gui t y i s  deepened by t he f act  t hat  t he phr ase 

" l ocal  r ul es of  l aw as t o pr ocedur e and evi dence"  does not ,  

cont r ar y t o t he assumpt i on shar ed by bot h I DS and t he 

ar bi t r at i on panel ,  gi ve any i ndi cat i on t hat  t hose r ul es ar e t o 

be f ound i n one par t i cul ar  chapt er  of  t he st at ut es r at her  t han 

anot her .   I n f act ,  t he phr ase gi ves no i ndi cat i on t hat  t he r ul es  

ar e t o be f ound i n t he st at ut es at  al l .   Qui t e t o t he cont r ar y,  

" l ocal  r ul es"  mi ght  easi l y and pl ausi bl y be r ead as a r ef er ence 

t o t he r ul es of  t he c i r cui t  cour t  of  t he count y i n whi ch t he 

cl ai m i s br ought ,  or  t he l ocal  f eder al  di st r i ct  cour t ,  bot h of  

                                                 
19 I n i t s br i ef ,  I DS r epeat edl y not es t hat  t he Mar l owes have 

" conceded"  t hat  t he ar bi t r at i on c l ause i s ambi guous,  and I DS 
nowher e asser t s t hat  t he phr ase " l ocal  r ul es"  i s unambi guous.   
Ami cus Wi sconsi n I nsur ance Al l i ance l i kewi se suggest ed at  or al  
ar gument  t hat  i t  bel i eves t he cl ause t o be ambi guous.   We 
t her ef or e assume t hat  i t  i s  now undi sput ed t hat  t he c l ause i s 
ambi guous.       
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whi ch may pr omul gat e such r ul es. 20  See,  e. g. ,  Dr ow v.  Schwar z,  

225 Wi s.  2d 362,  ¶16,  592 N. W. 2d 623 ( 1999)  ( r ef er r i ng t o 

c i r cui t  cour t  r ul es as " l ocal  r ul es" ) ;  St at e ex r el .  Mi t subi shi  

Heavy I ndus.  Am. ,  I nc.  v.  Ci r .  Ct .  f or  Mi l waukee Cnt y. ,  2000 WI  

16,  ¶37,  233 Wi s.  2d 1,  605 N. W. 2d 868 ( Abr ahamson,  C. J. ,  

concur r i ng)  ( r ef er r i ng t o f eder al  di st r i ct  cour t  r ul es as " l ocal  

r ul es" ) .   Thi s possi bi l i t y  i s  especi al l y l i kel y gi ven t hat  we 

r ead t he di sput ed ambi guous pr ovi s i on,  as al ways,  wi t hi n t he 

cont ext  of  t he pol i cy as a whol e.   See,  e. g. ,  Wadzi nski  v.  Aut o-

Owner s I ns.  Co. ,  2012 WI  75,  ¶16,  342 Wi s.  2d 311,  818 

N. W. 2d 819.   Out si de t he di sput ed ar bi t r at i on c l ause,  t he pol i cy  

t wi ce r ef er s t o Wi s.  St at .  ch.  34421 wi t h speci f i c ,  f or mal  l egal  

c i t at i ons. 22  I f  t he dr af t er s i nt ended t o r ef er  t o ch.  804,  t hey 

                                                 
20 I n i t s opi ni on denyi ng t he Mar l owes'  mot i on f or  

r econsi der at i on,  t he panel  di smi ssed t hi s possi bi l i t y  because 
ci r cui t  cour t  r ul es ar e meant  onl y t o suppl ement  t he st at ut es 
and because t he Br own Count y Ci r cui t  Cour t  happened not  t o have 
pr omul gat ed any r ul es r egar di ng evi dence.   Nei t her  expl anat i on 
i s per suasi ve.   A par t y may wel l  want  t he benef i t  of  t he mor e 
compr ehensi ve set  of  pr ocedur es t hat  cour t  r ul es,  i n conj unct i on 
wi t h t he st at ut es t hey suppl ement ,  pr ovi de.   Mor eover ,  pol i c i es 
ar e pr esumabl y dr af t ed t o cover  a wi de r ange of  c i r cumst ances,  
and t he f act  t hat  t hi s par t i cul ar  di sput e wound up i n a c i r cui t  
cour t  wi t h no l ocal  r ul es concer ni ng evi dence i s nei t her  her e 
nor  t her e when i t  comes t o t he pr ovi s i on' s s i gni f i cance.    

21 Wi sconsi n St at .  ch.  344 i s a chapt er  of  Wi sconsi n' s 
Fi nanci al  Responsi bi l i t y  l aw concer ni ng vehi c l es.  

22 I t  may be i nst r uct i ve t o not e t hat  t he pol i cy ' s  r ef er ence 
t o Wi s.  St at .  ch.  344 i s a good exampl e of  an expl i c i t ,  
speci f i c ,  and c l ear l y dr af t ed ar bi t r at i on c l ause wi t hi n t he 
meani ng of  Bor st .   Had t he pol i cy r ef er r ed t o ch.  804 i n a 
s i mi l ar  f ashi on,  t her e woul d be no quest i on t hat  I DS was 
ent i t l ed t o empl oy t he di scover y devi ces descr i bed i n t he 
chapt er .  
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obvi ousl y knew how t o use si mi l ar l y c l ear  and compr ehensi bl e 

l anguage,  r at her  t han t he opaque phr ase,  " l ocal  r ul es. " 23     

¶45 Even i f  we t ake t he consi der abl e l eap I DS asks of  us 

and accept ,  f or  t he sake of  ar gument ,  t hat  " l ocal  r ul es"  r ef er s 

t o t he Wi sconsi n st at ut es,  we ar e st i l l  l ef t  wi t h an even mor e 

di f f i cul t  and even mor e i mpor t ant  quest i on,  t he quest i on t hat  

l i es at  t he r oot  of  t hi s ent i r e case:  whi ch st at ut e?  Ther e i s 

                                                 
23 Wi t hout  c i t at i on or  expl anat i on,  t he di ssent  posi t s t hat  

" i t  i s  not  pl ausi bl e t hat  t he"  par t i es " i nt ended t o mean t hat  
ar bi t r at or s ar e bound by r ul es of  pr ocedur e and evi dence 
est abl i shed by t he c i r cui t  cour t s——count y by count y——but  need 
not  f ol l ow t he pr ocedur al  and evi dent i ar y r ul es embodi ed i n 
st at e l aw. "   Di ssent ,  ¶130.   Ther e ar e t wo pr obl ems wi t h t hi s 
ar gument .   Fi r st ,  i t  pr oposes a choi ce t hat  does not  exi st .   
Ci r cui t  cour t  r ul es cannot  conf l i c t  wi t h st at e l aw,  see,  e. g. ,  
Hef t y v.  St r i ckhouser ,  2008 WI  96,  ¶46,  312 Wi s.  2d 530,  752 
N. W. 2d 820,  and t her e i s no cont ent i on her e t hat  anyone i s f r ee 
t o di sr egar d t he Wi sconsi n st at ut es.   Second,  we do not  f i nd i t  
so i mpl ausi bl e t hat  a pol i cy mi ght  adopt  l ocal  cour t  r ul es 
concer ni ng ar bi t r at i on di scover y.   I mpl ausi bi l i t y  may be par t l y  
i n t he eye of  t he behol der ,  but  i f  such a t ack i s i mpl ausi bl e,  
t her e ar e at  l east  a f ew par t i es ar ound t he count r y behavi ng 
i mpl ausi bl y.   See,  e. g. ,  Dan Ryan Bui l der s,  I nc.  v.  Nel son,  737 
S. E. 2d 550,  553 n. 1 ( W.  Va.  2012)  ( quot i ng an ar bi t r at i on c l ause 
t hat  i ncl uded t he pr ovi s i on t hat  " [ e] ach par t y shal l  be ent i t l ed 
t o f ul l  di scover y i n accor dance wi t h t he l ocal  r ul es of  cour t  i n 
t he event  t hat  ar bi t r at i on i s i nvoked .  .  .  . " )  ( emphasi s 
added) ;  Shai ni n I I ,  LLC v.  Al l en,  No.  C06- 420P,  unpubl i shed sl i p 
op. ,  2006 WL 2473495,  at  * 8 ( W. D.  Wash.  Aug.  28,  2006)  ( maki ng 
r ef er ence t o ar bi t r at i on agr eement s t hat  " pr ovi de f or  di scover y 
' as pr ovi ded by t he Uni t ed St at es Feder al  Rul es of  Ci v i l  
Pr ocedur e as modi f i ed by t he Local  Rul es f or  t he West er n 
Di st r i ct  of  Washi ngt on. ' " )  ( quot i ng t he agr eement s) ;  Spr i nt  
Commc' ns Co.  L. P.  v.  Mushahada I nt ' l  USA,  I nc. ,  No.  Ci v. A.  05-
2168- KHV,  unpubl i shed sl i p op. ,  2005 WL 1842845,  at  * 1 ( D.  Kan.  
Jul y 29,  2005)  ( par aphr asi ng an agr eement  whi ch pr ovi ded " t hat  
i n t he event  a di sput e under  t he agr eement  i s submi t t ed t o 
ar bi t r at i on .  .  .  ,  any di scover y woul d be gover ned by t he l ocal  
r ul es of  t he Di st r i ct  of  Kansas. " ) .    
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not hi ng i n t he c l ause at  i ssue even i nt i mat i ng t hat  " l ocal  

r ul es"  means Wi s.  St at .  ch.  804 and not  Wi s.  St at .  § 788. 07.   I t  

i s  axi omat i c t hat  wher e a mor e speci f i c  l aw on a gi ven subj ect  

i s  pot ent i al l y  i n conf l i c t  wi t h a mor e gener al  one on t he same 

subj ect ,  t he f or mer  cont r ol s.   See,  e. g. ,  Pr ui t t  v.  St at e,  16 

Wi s.  2d 169,  173,  114 N. W. 2d 148 ( 1962) .   Al t hough t hi s case 

pr esent s a somewhat  at ypi cal  exampl e of  t hat  r ul e ( because we do 

not  have a st at ut or y conf l i c t  so much as uncer t ai nt y as t o whi ch 

of  t wo consi st ent  st at ut es appl y) ,  we bel i eve t he canon st i l l  

cut s agai nst  I DS' s i nt er pr et at i on.   Chapt er  804 appl i es t o al l  

c i v i l  l i t i gat i on i n t he Wi sconsi n cour t s.   By cont r ast ,  ch.  788 

appl i es t o ar bi t r at i on onl y.   I n t he l i t er al  sense,  t hen,  

§ 788. 07 i s t he l ocal  r ul e as r espect s di scover y i n ar bi t r at i on 

pr oceedi ngs,  i f  t he " l ocal i t y"  i s  consi der ed t he ent i r e st at e,  

as I DS i t sel f  cont ends. 24  

¶46 Resi st i ng t hat  concl usi on,  t he ar bi t r at i on panel  

wr ot e,  i n i t s r ul i ng on t he mot i on f or  r econsi der at i on,  t hat  

" [ t ] he f ew cour t s whi ch have i nt er pr et ed t he phr ase [ i . e. ,  

" l ocal  r ul es of  l aw as t o pr ocedur e and evi dence, " ]  have 

                                                 
24 I n i t s deni al  of  t he Mar l owes'  mot i on t o r econsi der ,  t he 

ar bi t r at i on panel  di scount ed t he suggest i on t hat  " l ocal  r ul es"  
coul d s i gni f y Wi s.  St at .  § 788. 07 because t hat  st at ut e " i s  
cer t ai nl y no mor e a ' l ocal  r ul e'  t han [ Wi s.  St at .  ch. ]  804 i s. "   
We coul d not  agr ee mor e wi t h t he pr emi se,  but  we do not  see how 
t he panel  used i t  t o dr aw i t s concl usi on.   I f  Bor st  means 
anyt hi ng,  i t  means t hat  t her e i s a pr esumpt i on i n f avor  of  
§ 788. 07.   For  r easons i t  di d not  ar t i cul at e,  t he ar bi t r at i on 
panel  appear ed t o appl y t he opposi t e pr esumpt i on.   The quest i on 
i s whet her  Wi s.  St at .  ch.  804 i s " any mor e a ' l ocal  r ul e' "  t han 
§ 788. 07,  not  v i ce ver sa,  and t he answer  i s i ndi sput abl y no.             
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suggest ed,  as t hi s panel  has,  t hat  i t  means t he r ul es of  c i v i l  

pr ocedur e as appl i ed i n st at e cour t s. "   I n suppor t ,  t he panel  

c i t ed f i ve cases,  none of  whi ch ar e apposi t e.   Begi nni ng wi t h 

t he c i t at i on l east  hel pf ul  t o t he panel ' s posi t i on,  Wor kman v.  

Super i or  Cour t  r eaches t he opposi t e concl usi on f r om t he 

ar bi t r at or s her e,  hol di ng t hat  an ar bi t r at i on cl ause pr ovi di ng 

t hat  " l ocal  r ul es of  l aw as t o pr ocedur e and evi dence"  woul d 

appl y di d not  r equi r e compl i ance wi t h t he st at e' s code of  c i v i l  

pr ocedur e.   176 Cal .  App.  3d 493,  501 n. 3 ( Ct .  App.  1986) .   

Thr ee of  t he r emai ni ng cases r el i ed upon by t he panel  t o 

i nt er pr et  t he phr ase " l ocal  r ul es"  ar e di st i ngui shabl e f r om t he 

pr esent  mat t er ,  as t hose cases exami ned onl y t he phr ase so as t o 

r esol ve di sput es concer ni ng choi ce of  l aw or  f or um.   They di d 

not  even pur por t  t o det er mi ne whet her  a cour t  st at ut e pr evai l ed 

over  an ar bi t r at i on st at ut e.   See Mi l l er  v.  Al l st at e I ns.  Co. ,  

763 A. 2d 401,  403 ( Pa.  Super .  Ct .  2000) ;  Cost el l o v.  Li ber t y 

Mut .  Fi r e I ns.  Co. ,  876 N. E. 2d 115,  120- 21 ( I l l .  App.  2007) ;  

Br own v.  Gr eat  N.  I ns.  Co. ,  No.  Ci v. A.  3: 05- CV- 1791,  2006 WL 

538186,  unpubl i shed sl i p op.  at  * 1- 2 ( M. D.  Pa.  Mar .  2,  2006) . 25   

¶47 The onl y Wi sconsi n pr ecedent  c i t ed by t he ar bi t r at i on 

panel  i s  j ust  as easi l y di st i ngui shabl e.   As t he ar bi t r at or s saw 

i t ,  Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  515 N. W. 2d 883 ( 1994)  

                                                 
25 Br own does make a passi ng r ef er ence t o " st at e pr ocedur al  

r ul es"  i n t wo cur sor y sent ences t hat  i ncl ude no anal ysi s or  
c i t at i ons,  and does not ,  at  any r at e,  say anyt hi ng about  
f avor i ng t r i al  pr ocedur e over  ar bi t r at i on pr ocedur e.   Br own v.  
Gr eat  N.  I ns.  Co. ,  No.  Ci v. A.  3: 05- CV- 1791,  2006 WL 538186,  
unpubl i shed sl i p op.  at  * 1- 2 ( M. D.  Pa.  Mar .  2,  2006) .   
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conf i r med t hat  " Wi sconsi n pr ocedur al  r ul es"  shoul d be appl i ed i n 

c i r cumst ances l i ke t hese.   At  t he r i sk of  r epeat i ng our sel ves,  

Wi s.  St at .  § 788. 07 i s a Wi sconsi n pr ocedur al  r ul e,  as evi denced 

by t he f act  t hat  i t  i s  f ound i n t he same code as Wi s.  St at .  ch.  

804.   Addi t i onal l y,  Lukowski  made onl y one st at ement  r egar di ng 

" l ocal  r ul es of  l aw, "  namel y,  t hat  i t  cr eat ed " a l egi t i mat e 

expect at i on t hat  t he gover ni ng l aw woul d be f ol l owed and appl i ed 

pr oper l y. "   I d.  at  152 ( f oot not e omi t t ed) .   I n f i ndi ng t hat  t he 

panel  act ed wi t hi n i t s di scr et i on,  t he Lukowski  cour t  di d not  

suggest  t hat  t her e was any di sput e bet ween t he par t i es as t o 

what  t he gover ni ng l aw was,  t he i ssue at  t he hear t  of  t he 

pr esent  mat t er .   We have no quar r el  wi t h t hi s uncont r over si al  

st at ement  by Lukowski  but  i t  i s ,  l i ke al l  of  t he cases ci t ed by 

t he panel ,  of f - poi nt . 26  To summar i ze,  none of  t he deci s i ons 

r el i ed upon by t he panel  i nvol ved a st at ut e desi gned t o 

                                                 
26 We ar e uncer t ai n as t o what  s i gni f i cance t he di ssent  

ascr i bes t o Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  515 N. W. 2d 883 
( 1994) .   I t  i ncl udes a f ai r l y  l engt hy exposi t i on of  t he case,  
but  pl aces i t  i n a sect i on denomi nat ed " Fact ual  Backgr ound. "   
Di ssent ,  ¶¶84- 87.   Li ke t he ar bi t r at i on panel ,  t he di ssent  
emphasi zes t hat  t he Lukowski  cour t  i nt er pr et ed t he phr ase " l ocal  
r ul es of  l aw as t o pr ocedur e and evi dence"  as a r ef er ence t o 
Wi sconsi n l aw.   I d. ,  ¶85 ( " Al l  par t i es i n Lukowski  i nt er pr et ed 
t hi s l anguage t o r ef er  t o Wi sconsi n l aw. " )  ( emphasi s i n 
or i gi nal ) ;  i d. ,  ¶86 ( " The gover ni ng l aw on pr ocedur e and 
evi dence was deemed t o be Wi sconsi n l aw i n st at ut es and 
cases. " ) .   We do not  di sagr ee,  but  cannot  per cei ve t he r el evance 
of  t hi s f act .   As i n Lukowski ,  i t  i s  obvi ous t hat  Wi sconsi n l aw 
gover ns t he i nst ant  mat t er .   That  get s us nowher e,  however ,  as 
t he r eal  quest i on i s whi ch Wi sconsi n l aw.   Lukowski  happened t o 
i nvol ve t he same f ew wor ds i n an ar bi t r at i on cont r act ,  but  i t  
di d not  consi der  any r emot el y s i mi l ar  l egal  quest i on and 
consequent l y does not  assi st  our  i nqui r y her e.      
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del i neat e t he di scover y pr ocedur es avai l abl e at  ar bi t r at i on.   

Def er ence t o t he l egi s l at ur e was consequent l y not  a f act or  i n 

t hose cases,  and i t  i s  a f act or  we cannot  di smi ss out  of  hand 

her e i n l i ght  of  § 788. 07' s c l ear  di r ect i ve.    

¶48 Last l y,  we consi der  al l  of  t he above wi t h r ef er ence t o 

anot her  wel l - est abl i shed r ul e of  cont r act  l aw,  t hat  ambi gui t i es 

ar e r esol ved agai nst  t he dr af t er .   See,  e. g. ,  Hi r schhor n v.  

Aut o- Owner s I ns.  Co. ,  2012 WI  20,  ¶23,  338 Wi s.  2d 761,  809 

N. W. 2d 529 ( " [ A] mbi gui t i es ar e const r ued agai nst  t he i nsur er ,  

t he dr af t er  of  t he pol i cy. " )  ( c i t at i ons omi t t ed) .   That  r ul e has 

par t i cul ar  f or ce her e,  as Bor st  speci f i cal l y r equi r es t he 

dr af t er  t o use car e i n maki ng cl ear  i t s i nt ent i on t o r esor t  t o 

ar bi t r at i on di scover y mor e expansi ve t han t hat  pr ovi ded i n Wi s.  

St at .  § 788. 07.  

¶49 I n l i ght  of  t he f or egoi ng,  i t  cannot  be sai d t hat  t he 

" l ocal  r ul es"  pr ovi s i on was an expl i c i t ,  speci f i c ,  and cl ear l y  

dr af t ed r ef er ence t o Wi s.  St at .  ch.  804,  or  t o any ot her  

di scover y r ul es,  as r equi r ed by Bor st .   The cl ause was none of  
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t hose t hi ngs. 27  The panel  er r ed i n r ul i ng t o t he cont r ar y,  and 

shoul d i nst ead have l i mi t ed di scover y t o t he conf i nes of  Wi s.  

St at .  § 788. 07.        

2)  The Ar bi t r at i on Panel  Di d Not  Have t he Excl usi ve Aut hor i t y To 

Det er mi ne t he Di scover y Pr ocedur e 

 ¶50 The cour t  of  appeal s hel d t hat  t he " l ocal  r ul es"  

pr ovi s i on " ar guabl y r ef er s t o t he scope of  di scover y, "  Mar l owe,  

340 Wi s.  2d 594,  ¶27,  t her eby endowi ng t he ar bi t r at i on panel  

wi t h t he " excl usi ve aut hor i t y, "  i d. ,  ¶22,  t o cont r ol  di scover y,  

f r ee f r om any j udi c i al  r evi ew.   To j ust i f y t hat  concl usi on,  t he 

cour t  of  appeal s mi sconst r ued our  pr ecedent ,  and we t her ef or e 

hol d t hat  t he panel  di d not  have t he sol e power  t o r egul at e 

di scover y.  

 ¶51 As wi t h t he pr ecedi ng i ssue,  our  exami nat i on of  t he 

ar bi t r at i on panel ' s aut hor i t y v i s- à- vi s t he cour t s cent er s on 

Bor st .   The cour t  of  appeal s di scer ned i n Bor st  t he pr oposi t i on 

t hat  t he const r uct i on of  an ar bi t r at i on pr ovi s i on t hat  " ar guabl y  

                                                 
27 At  or al  ar gument ,  counsel  f or  ami cus Wi sconsi n I nsur ance 

Al l i ance suggest ed t hat  " expr ess, "  as used i n Bor st ,  " doesn' t  
mean t hat  i t ' s  not  ambi guous,  i t  means t hat  t her e i s some 
l anguage,  di r ect  l anguage i n t he cont r act  .  .  .  t hat  addr esses 
t hi s i ssue. "   I f  t hat  wer e t r ue,  t he wor d woul d have no r eal  
meani ng.   " Expr ess"  has a f ar  st r onger  connot at i on:  " di r ect l y 
and di st i nct l y st at ed or  expr essed r at her  t han i mpl i ed or  l ef t  
t o i nf er ence:  not  dubi ous or  ambi guous. "   Webst er ' s Thi r d New 
I nt er nat i onal  Di ct i onar y 803 ( 2002)  ( emphasi s added) .   Of  
cour se,  t he " l ocal  r ul es"  pr ovi s i on was by no st r et ch of  t he 
i magi nat i on " di r ect l y and di st i nct l y st at ed, "  at  l east  not  i n 
any sense r el at i ng t o i t s supposed r ef er ence t o Wi s.  St at .  ch.  
804.   Thus,  even under  t he nar r owest  r eadi ng of  Bor st ' s hol di ng,  
t he pol i cy woul d not  suf f i ce t o ent i t l e I DS t o ch.  804 
di scover y.   
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r ef er s t o t he scope of  di scover y"  l i es wi t hi n t he excl usi ve 

pr ovi nce of  t he panel .   Mar l owe,  340 Wi s.  2d 594,  ¶27.   Bor st  

sai d no such t hi ng.   The pol i cy at  i ssue t her e was " s i l ent  as t o 

t he t er ms of  di scover y. "   Bor st ,  291 Wi s.  2d 361,  ¶53.   Nei t her  

t he wor d " ar guabl y"  nor  any ot her  synonym appear s i n t he 

deci s i on.   The Bor st  cour t  decl ar ed,  emphat i cal l y,  " t hat  

ar bi t r at or s have no i nher ent  aut hor i t y t o di ct at e t he scope of  

di scover y,  and absent  an expr ess agr eement  t o t he cont r ar y,  t he 

par t i es ar e l i mi t ed t o deposi t i ons as spel l ed out  i n Chapt er  

788. "   I d. ,  ¶56 ( emphasi s added) .   The cour t  of  appeal s t ur ned 

t hat  c l ear  di r ect i ve on i t s head i n t hi s case by cr eat i ng a r ul e 

t hat  an ambi guous pol i cy t hat  ar guabl y demonst r at es an agr eement  

t o go out si de of  Wi s.  St at .  § 788. 07 i nsul at es t he panel ' s or der  

f r om j udi c i al  r evi ew.   For  r easons we have al r eady sur veyed,  t he 

Bor st  r ul e i s a sensi bl e one and,  at  any r at e,  i t  i s  not  f or  t he 

cour t  of  appeal s t o i nser t  a qual i f i cat i on i nt o our  deci s i on 

t hat  we di d not  pl ace t her e our sel ves.    

 ¶52 Par t  of  t he cour t  of  appeal s '  conf usi on on t hi s poi nt  

st emmed f r om i t s r eadi ng of  Empl oyer s.   I n t hat  case,  an 

ar bi t r at i on agr eement  pr ovi ded t hat  each par t y was t o " ' submi t  

i t s  case'  t o t he ar bi t r at or s wi t hi n t hi r t y  days of  t he 

ar bi t r at or s '  appoi nt ment . "   Empl oyer s,  202 Wi s.  2d at  684.   

Af t er  t he t hi r t y days el apsed,  Empl oyer s sought  f ur t her  

di scover y,  whi ch t he panel  decl i ned t o gr ant .    When t he mat t er  

r eached i t ,  t he cour t  of  appeal s consi der ed t he quest i on of  

whet her  " submi t  i t s  case"  meant  " submi t  al l  f act ual  mat er i al s 

and ar gument s"  or  j ust  " submi t  al l  ar gument s. "   As t he cour t  of  
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appeal s r ead t he agr eement ,  i f  t he phr ase " submi t  i t s  case"  

s i gni f i ed " submi t  al l  ar gument s, "  t he panel  woul d have enj oyed 

t he di scr et i on t o al l ow di scover y af t er  t he l apsi ng of  t he 30-

day deadl i ne.   I n a passage t hat  caught  t he at t ent i on of  t he 

cour t  of  appeal s i n t hi s case,  t he Empl oyer s cour t  wr ot e:  

Because t he l anguage i n t he agr eement  i s vague and 
i ndef i ni t e as t o exact l y what  pr ocedur es shoul d be 
used t o ar r i ve at  t hat  det er mi nat i on,  i t  i s  wi t hi n t he 
pr ovi nce of  t he ar bi t r at i on panel ,  as t he i nt er pr et er  
of  t he cont r act  l anguage,  t o dev i se such pr ocedur es as 
i t  consi der s necessar y t o r each a deci s i on,  as l ong as 
t hose pr ocedur es ar e compat i bl e wi t h t he cont r act  
l anguage and do not  v i ol at e t he l aw.    

I d.  at  686.    

¶53 I n t he pr esent  mat t er ,  t he cour t  of  appeal s col l apsed 

t he quot ed r ul e f r om Empl oyer s wi t h t he r ul e ar t i cul at ed i n 

Bor st ,  hol di ng t hat  " under  Bor st  and Empl oyer s,  t he panel  was 

ent i t l ed t o i nt er pr et  t he phr ase and det er mi ne t he scope of  

di scover y i t  al l owed. "   Mar l owe,  340 Wi s.  2d 594,  ¶27 ( emphasi s 

added) .   Bor st  and Empl oyer s,  however ,  set  f or t h ver y di f f er ent  

r ul es,  al most  di amet r i cal l y opposed r ul es,  and onl y one appl i es 

her e.   We r esol ved t he quest i on i mpl i cat ed by t he di sput e 

bet ween t he Mar l owes and I DS i n Bor st .   That  quest i on was,  i n a 

nut shel l ,  what  does a pol i cy need t o say i n or der  t o al l ow f or  

di scover y out si de of  Wi s.  St at .  § 788. 07?  The answer ,  we 

r epeat ,  i s :  an expl i c i t ,  speci f i c ,  and cl ear l y dr af t ed r ef er ence 

t o anot her  set  of  di scover y gui del i nes.   When such l anguage i s 

not  i ncl uded i n t he pol i cy,  we made cl ear  i n Bor st ,  t he cour t s  

have not  j ust  t he opt i on,  but  t he dut y t o cor r ect  a panel  t hat  
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r ef uses t o appl y t he st at ut e,  l est  t he j udi c i ar y negl ect s i t s 

r esponsi bi l i t y  t o enf or ce t he dul y- enact ed l aws of  t he 

l egi s l at ur e.  

¶54  Empl oyer s answer ed a di f f er ent ,  nar r ower  quest i on,  

and wi t h subst ant i al l y  di f f er ent  f act s bef or e i t :  can an 

ar bi t r at i on panel  ext end t he t i me f or  submi ss i ons when t he 

cont r act  i s  ambi guous on t he subj ect ?  Cr uci al l y,  t he cour t  of  

appeal s i n Empl oyer s was not  addr essi ng an i ssue t hat  t he 

l egi s l at ur e had al r eady addr essed,  so t her e was no def aul t  r ul e 

t o appl y i n t he case of  ambi gui t y.   The cour t  of  appeal s  

t her ef or e pr oper l y r esor t ed t o t he mor e def er ent i al  st andar d 

t hat  gover ns j udi c i al  r evi ew of  ar bi t r at i on r ul i ngs i n t he 

absence of  any l egi s l at i on on poi nt .   Equal l y i mpor t ant l y,  t he 

ar bi t r at i on c l ause under  r evi ew i n Empl oyer s i nf or med t he panel  

t hat  i t  was " r el i eved of  al l  j udi c i al  f or mal i t i es and may 

abst ai n f r om f ol l owi ng t he st r i ct  r ul es of  l aw, "  a f act or  t he 

cour t  emphasi zed i n i t s opi ni on.   I d.  at  686 ( " Gi ven t he br oad 

power  t he c l ause gi ves t o t he panel  i n cont r ol l i ng pr ocedur e,  we 

wi l l  def er  t o i t s i nt er pr et at i on of  an ambi guous phr ase 

r egul at i ng pr ocedur e. " )  ( Emphasi s added. )    

¶55 Seen i n t hi s l i ght ,  t he Empl oyer s cour t  cor r ect l y f el l  

back on t he gener al  pr i nci pl e t hat  an ar bi t r at i on panel  shoul d 

have excl usi ve aut hor i t y t o di ct at e pr ocedur e wher e t he 

ar bi t r at i on c l ause al l ows i t  t o and wher e t he l egi s l at ur e has 

pr ovi ded no on- poi nt  def aul t  r ul e.   See,  e. g. ,  Ci t y of  Madi son,  

144 Wi s.  2d at  586 ( hol di ng t hat  t he cour t s wi l l  uphol d an 

ar bi t r at or ' s deci s i on on whet her  an awar d i s war r ant ed,  and i f  
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so,  i t s  s i ze,  unl ess " t her e i s a mani f est  di sr egar d of  t he l aw,  

or  i f  t he awar d i t sel f  i s  i l l egal  or  v i ol at es st r ong publ i c 

pol i cy. " ) .   Not wi t hst andi ng t he di ssent ' s pr ot est at i ons t o t he 

cont r ar y,  t he panel  her e had no such l uxur y.   For  t he 

ar bi t r at i on c l ause under  consi der at i on,  f ar  f r om r el i evi ng t he 

panel  of  " j udi c i al  f or mal i t i es and .  .  .  st r i ct  r ul es of  l aw, "  

r equi r ed t he panel  t o appl y such r ul es,  i t  s i mpl y di d not  

speci f y whi ch r ul es.   Fur t her mor e,  t he l egi s l at ur e has addr essed 

t he t ype of  di scover y pr ocedur e t o be empl oyed i n ar bi t r at i on 

pr oceedi ngs and we must  def er  t o i t s choi ce.   Si mpl y put ,  

Empl oyer s answer ed a di f f er ent  quest i on,  under  di f f er ent  f act s,  

and wi t h f ar  di f f er ent  l egal  consi der at i ons bei ng br ought  t o 

bear .   Bot h Bor st  and Empl oyer s wer e r i ght l y deci ded,  and t her e 

i s no t ensi on bet ween t hem.   Bor st  cont r ol s t hi s case,  and i t  

r equi r es us t o i nst r uct  t he panel  t o appl y Wi s.  St at .  § 788. 07,  

as t he l egi s l at ur e has di r ect ed.  

¶56 Fol l owi ng a s i mi l ar  pat h t o t hat  of  t he cour t  of  

appeal s,  t he di ssent  t akes except i on t o our  t r eat ment  of  t he 

panel ' s deci s i on,  opi ni ng t hat  we " mi sst at e[ ] "  t he st andar d of  

r evi ew and accor d i t s r ul i ng i nsuf f i c i ent  def er ence.   Di ssent ,  

¶¶124- 132.   To t he di ssent ,  t he mor e def er ent i al  Empl oyer s- t ype 

st andar d appl i es,  and under  t hat  st andar d we " woul d be har d 

pr essed t o ar gue t hat  t her e i s no r easonabl e basi s f or  t he 

panel ' s const r uct i on of  t he"  pol i cy.   I d. ,  ¶130.   For  st ar t er s,  

t he quest i on under  t he appr oach advocat ed by t he di ssent  woul d 

not  be whet her  t her e was a " r easonabl e basi s f or  t he panel ' s 

const r uct i on, "  i t  woul d be t he f ar  nar r ower  and mor e r est r i ct i ve 
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quest i on of  whet her  i t  const i t ut ed a " per ver se mi sconst r uct i on. "   

I d. ,  ¶133.   I t  i s  t r ue,  as t he di ssent  mai nt ai ns,  t hat  t he 

answer  woul d be negat i ve,  and t hat  pr oves our  poi nt .   Bor st  di d 

not  ment i on,  l et  al one empl oy,  t he " per ver se mi sconst r uct i on"  

t est .   I nst ead,  Bor st  t aught ,  by exampl e,  t hat  an ar bi t r at i on 

panel  can or der  f ul l  Wi s.  St at .  ch.  804 di scover y onl y when t he 

agr eement  cont ai ns an expl i c i t ,  speci f i c ,  and cl ear l y dr af t ed 

c l ause al l owi ng f or  such di scover y,  and t hat  cour t s wi l l  r ever se 

wher e t hey di sagr ee af t er  exer ci s i ng t hei r  own i ndependent  

j udgment .   291 Wi s.  2d 361,  ¶62 ( " I n t hi s case,  t her e wer e no 

set  pr ovi s i ons i n t he i nsur ance cont r act  t hat  det ai l ed t he t er ms 

of  t he di scover y i n t he ar bi t r at i on.   Ther ef or e,  i f  t he par t i es 

deci de t o conduct  anot her  ar bi t r at i on,  di scover y wi l l  be l i mi t ed 

t o deposi t i ons as det ai l ed i n Wi s.  St at .  § 788. 07. " )  ( f oot not e 

omi t t ed) .    

¶57 I magi nat i vel y,  t he di ssent  endeavor s t o t i e i t s 

r ecommended st andar d of  r evi ew t o Bor st  i t sel f ,  decl ar i ng t hat  

i t  i s  pr oper  " because Bor st  per mi t s t he scope of  di scover y t o be 

set  out  i n t he cont r act . "   Di ssent ,  ¶128.   Bor st  di d per mi t  as 

much,  but  i t  al so r ever sed a panel  f or  or der i ng f ul l  di scover y 

whi l e payi ng no def er ence t o t he panel ' s r ul i ng.   I n t he 

per t i nent  sect i on of  i t s  anal ysi s,  t he Bor st  cour t  di d not  even 

ment i on t he panel ' s r easoni ng.   291 Wi s.  2d 361,  ¶¶53- 62.   

Al t hough Bor st  decl ar ed t he cont r act  " s i l ent  as t o t he t er ms of  

di scover y, "  i t  was debat ed i n t he br i ef s,  t he cer t i f i cat i on,  and 

t he supr eme cour t  deci s i on i t sel f  as t o whet her  t he pol i cy 

i ncor por at ed r ul es dr awn up by t he Amer i can Ar bi t r at i on 
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Associ at i on ( " AAA" ) ,  whi ch ar guabl y woul d have pr ovi ded some 

par amet er s f or  di scover y.   I d. ,  ¶62 n. 10.   Not abl y,  Bor st  di d 

not  di scuss whet her  i t  mi ght  have been a " per ver se 

mi sconst r uct i on"  or  a " mani f est  di sr egar d of  t he l aw"  f or  t he 

panel  t o r el y on t he AAA r ul es,  but  r at her  sai d t hat  " t her e wer e 

no set  pr ovi s i ons i n t he i nsur ance cont r act  t hat  det ai l ed t he 

t er ms of  t he di scover y i n t he ar bi t r at i on"  and t hat  i t  was 

" uncl ear  whi ch set  of  ar bi t r at i on r ul es pr omul gat ed by t he AAA 

woul d be appl i cabl e. "   I d. ,  ¶62 & n. 10 ( emphases added) .   These 

ar e not  t he wor ds of  a cour t  l ooki ng f or  a " per ver se 

mi sconst r uct i on"  or  a " mani f est  di sr egar d of  t he l aw. "   They ar e 

t he wor ds of  a cour t  doi ng exact l y what  i t  pur por t s t o be doi ng:  

eval uat i ng,  f or  i t sel f ,  whet her  a pol i cy cont ai ns an expl i c i t ,  

speci f i c ,  and cl ear l y dr af t ed di scover y c l ause.    

¶58 Per haps most  t o t he poi nt ,  i f  Bor st  r eal l y di d shar e 

t he di ssent ' s v i ew of  t he l aw,  i t  woul d have sai d somet hi ng 

about  how a panel  i s  l ar gel y i nsul at ed f r om j udi c i al  r evi ew i n 

f ashi oni ng di scover y so l ong as t he pol i cy cont ai ns a pr ovi s i on 

ar guabl y on poi nt ,  but  enj oys no such i nsul at i on when t he pol i cy 

i s s i l ent .   I t  woul d have been whol l y unnecessar y t o set  a bar  

f or  how a pol i cy shoul d addr ess di scover y.   What  i s mor e,  i t  

woul d be especi al l y odd t o set  t hat  bar  wi t h r ef er ence t o i t s 

own j udi c i al  anal ysi s,  r at her  t han wi t h r ef er ence t o t he 

ar bi t r at i on panel s t hat  supposedl y enj oy an al most  unl i mi t ed 

f r eedom t o i nt er pr et  di scover y c l auses as t hey see f i t .   Sur el y 

t he seven member s of  t he Bor st  cour t  woul d have f or eseen t hat  

t hei r  opi ni on woul d be t aken at  f ace val ue,  and t hat  t he 
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Wi sconsi n cour t s ,  our  own i ncl uded,  woul d obey i t s i nst r uct i ons,  

whi ch of f er  no i nkl i ng t hat  t hey ar e di r ect ed onl y at  

ar bi t r at i on panel s and not  al so at  t he j udi c i ar y.   Those 

i nst r uct i ons ar e t o l ook f or  expl i c i t ,  speci f i c ,  and cl ear l y 

dr af t ed di scover y c l auses,  and we f ol l ow t hem t oday.   As bef or e,  

t he di ssent ' s cr i t i que of  our  st andar d of  r evi ew i s i n r eal i t y  a 

cal l  t o over r ul e Bor st ,  usi ng one el ement  of  t he deci s i on,  t aken 

out  of  cont ext ,  as a r eason t o evi scer at e t he r est  of  i t .   We 

ar e not  per suaded by t he cal l ,  and do not  over r ul e Bor st ,  ei t her  

expl i c i t l y  or ,  as t he di ssent  r equest s,  sub si l ent i o.                                       

¶59 As a f i nal  poi nt ,  i t  war r ant s  ment i on t hat  Bor st ' s 

r equi r ement  i s f ar  f r om oner ous and t hat  t her e i s no r eason t o 

f ear  t he di ssent ' s dar k war ni ngs about  t he di r e consequences t o 

ar bi t r at i on l et  l oose by our  deci s i on.   Di ssent ,  ¶88 ( " [ T] he 

maj or i t y opi ni on under cut s t he cont r act ual  aut hor i t y of  

ar bi t r at or s and cr eat es a ser i ous di s i ncent i ve f or  par t i es t o 

agr ee t o ar bi t r at i on. " ) ;  ¶123 ( under  t he maj or i t y deci s i on,  

" i nsur er s wi l l  f ace a power f ul  di s i ncent i ve t o agr ee t o 

ar bi t r at i on,  and t he ar bi t r at i on of  cont r act ual  di sput es wi l l  

suf f er  a maj or  set back. " ) .   Had I DS want ed t he benef i t  of  Wi s.  

St at .  ch.  804 di scover y,  i t  coul d s i mpl y have sai d,  i n t he 

pol i cy i t  dr af t ed,  " di scover y wi l l  be gover ned by Wi s.  St at .  ch.  
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804, "  or  any number  of  equal l y c l ear  and conci se al t er nat i ves. 28  

Unl i ke t he di ssent ,  we do not  bel i eve cont r act - dr af t er s ar e so 

unski l l ed i n t hei r  cr af t  t hat  t he demand f or  t hese ni ne si mpl e 

wor ds or  ot her  equal l y st r ai ght f or war d f or mul at i ons poses any 

danger  of  " super sed[ i ng]  t he par t i es '  i nt ent i ons. "   I d. ,  ¶114. 29  

Bor st  pl aced I DS,  al ong wi t h al l  ot her  Wi sconsi n i nsur er s,  on 

not i ce t hat  ambi guous pr ovi s i ons woul d not  suf f i ce t o gr ant  

r ecour se t o expansi ve ch.  804 di scover y.   Such a modest  demand 

f or  c l ar i t y i s not  t oo much t o ask when t he l egi s l at ur e has 

unequi vocal l y expr essed i t s own r easonabl e pr ef er ence on t he 

mat t er .   

I V.  CONCLUSI ON 

                                                 
28 At  t he hear i ng wher e i t  announced i t s r ul i ng,  t he c i r cui t  

cour t  opi ned t hat  t he Mar l owes woul d " be i n t he mud i f  [ t he 
ar bi t r at i on c l ause]  sai d l ocal  di scover y r ul es, "  r at her  t han 
j ust  " l ocal  r ul es of  l aw as t o pr ocedur e and evi dence. "   
( Emphasi s added) .   We r espect f ul l y di sagr ee.   As st at ed,  Wi s.  
St at .  § 788. 07 i s as much a " l ocal  di scover y r ul e"  as Wi s.  St at .  
ch.  804.   I ndeed,  i t  i s  mor e of  a l ocal  di scover y r ul e as 
r espect s ar bi t r at i on t han ch.  804,  whi ch says not hi ng about  
ar bi t r at i on.   The phr ase " l ocal  di scover y r ul es"  woul d have 
suf f er ed f r om t he same f at al  ambi gui t y as t he phr ase I DS 
sel ect ed.       

29 I f  t he cal l  we f i r st  i ssued i n Bor st  and now r ei t er at e 
t oday——f or  c l ear  st at ement s about  t he scope of  di scover y i n 
ar bi t r at i on agr eement s——does i n f act  have an adver se i mpact  on 
t he abi l i t y  of  an i nsur er  t o r esol ve di sput es i n ar bi t r at i on,  as 
t he di ssent  wor r i es,  one can onl y concl ude t hat  i t  i s  because 
t he i nsur ed i s hesi t ant  t o consent  t o t he t ype of  di scover y 
desi r ed by t he i nsur ance company.   And i f  t hat  i s  t he case,  i t  
woul d not  be so r egr et t abl e as t he di ssent  al l eges f or  f ewer  
c l ai ms t o be ar bi t r at ed,  as t he r educt i on woul d s i mpl y r ef l ect  a 
gr eat er  number  of  par t i es knowl edgeabl y exer ci s i ng t hei r  
i ndependent  bar gai ni ng power ,  a change we shoul d wel come,  not  
dr ead.      
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¶60 We consi der  t wo i ssues:  1)  whet her  t he Mar l owes wer e 

per mi t t ed t o seek a decl ar at or y j udgment  concer ni ng t he 

di scover y di sput e bef or e t he ar bi t r at i on panel  r ul ed on whet her  

an awar d was appr opr i at e and,  i f  so,  i t s  amount ;  and 2)  whet her  

t he panel  pr oper l y est abl i shed di scover y pr ocedur es out si de 

t hose out l i ned i n Wi s.  St at .  § 788. 07.   Because no unusual  

c i r cumst ances j ust i f i ed an i nt er l ocut or y appeal ,  we hol d t hat  

t he Mar l owes'  act i on i n c i r cui t  cour t  was pr emat ur e.   As t o t he 

second quest i on,  t he l egi s l at ur e has set  f or t h,  i n t he f or m of  

§ 788. 07,  a nar r ow scope of  di scover y f or  ar bi t r at i on 

pr oceedi ngs i n t he absence of  an expl i c i t ,  speci f i c ,  and cl ear l y 

dr af t ed ar bi t r at i on c l ause t o t he cont r ar y.   I DS f ai l ed t o 

i ncl ude any such l anguage i n i t s pol i cy and we t her ef or e 

i nst r uct  t he panel  t o l i mi t  di scover y t o t hat  pr ovi ded f or  i n 

§ 788. 07.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s i nsof ar  

as i t  decl i ned t o al l ow t he Mar l owes an i nt er l ocut or y appeal .   

However ,  i nsof ar  as t he cour t  of  appeal s gr ant ed I DS t he benef i t  

of  f ul l  Wi s.  St at .  ch.  804 di scover y,  we modi f y i t s deci s i on and 

i nst ead di r ect  t he panel  t o cabi n di scover y t o t he deposi t i ons 

cont empl at ed i n § 788. 07.   Thus,  t he deci s i on of  t he cour t  of  

appeal s i s modi f i ed,  and as modi f i ed,  af f i r med,  and t he cause i s 

r emanded t o t he ar bi t r at i on panel  wi t h i nst r uct i ons.     

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med,  and,  as modi f i ed,  t he cause i s r emanded 

t o t he ar bi t r at i on panel  wi t h i nst r uct i ons.  
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¶61 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y opi ni on' s concl usi on t hat  Wi s.  St at .  § 788. 07 

set s f or t h a nar r ow scope of  di scover y f or  ar bi t r at i on 

pr oceedi ngs i n t he absence of  an expl i c i t ,  speci f i c ,  and cl ear l y 

dr af t ed ar bi t r at i on c l ause t o t he cont r ar y.  

¶62 I  al so agr ee wi t h t he maj or i t y  opi ni on' s concl usi on 

t hat  par t i es t o an ar bi t r at i on can seek j udi c i al  i nt er vent i on 

pr i or  t o t he ar bi t r at or s '  r ender i ng an awar d onl y under  speci al  

c i r cumst ances.   These speci al  c i r cumst ances ar e var i ousl y 

descr i bed i n t he maj or i t y opi ni on as " unusual  c i r cumst ances, "  

" compel l i ng r eason( s) , "  c i r cumst ances t hat  " subj ect  t he 

aggr i eved par t y t o i r r epar abl e har m, "  " ur gent  or  pot ent i al l y 

i r r epar abl y pr ej udi c i al  mat t er s t hat  demand t he i mmedi at e 

at t ent i on of  t he cour t s, "  " especi al l y ur gent "  c i r cumst ances,  and 

ci r cumst ances t hat  pose a " t hr eat  of  i r r epar abl e har m. "   

Maj or i t y op. ,  ¶¶2,  20,  21,  60.    

¶63 The maj or i t y t hen appl i es t hi s  r ul e t o t he pr esent  

case and concl udes t hat  t he Mar l owes'  act i on i n t he c i r cui t  

cour t  ( and her e)  was pr emat ur e because " no unusual  c i r cumst ances 

j ust i f i ed an i nt er l ocut or y appeal . "   Maj or i t y op. ,  ¶¶2,  11,  22,  

60.    

¶64 I ndeed,  t he maj or i t y goes so f ar  as t o say t hat  t he 

Mar l owes di d not  suggest  t hat  t he di scover y di sput e at  

ar bi t r at i on was unusual  i n such a way as t o j ust i f y i nt er medi at e 

i nt er vent i on by t he c i r cui t  cour t .   Maj or i t y op. ,  ¶21.   On t he 

cont r ar y,  t he Mar l owes made t he l ogi cal  and convi nci ng ar gument  

t hat  t he ar bi t r at i on panel ' s er r oneous gr ant  of  br oad di scover y 
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subj ect ed t hem t o t he f ul l - bl own,  t i me- consumi ng and cost l y 

bur dens of  l i t i gat i on wi t hout  t he benef i t  of  a j ur y t r i al  and 

wi t hout  an adequat e r emedy.     

¶65 The maj or i t y deci des at  ¶21 t hat  t he Mar l owes'  

j udi c i al  act i on i s pr emat ur e.   As a mat t er  of  l ogi c,  t he opi ni on 

shoul d end t her e.   Sur pr i s i ngl y,  i t  does not .   I t  goes on f or  

anot her  39 par agr aphs gr appl i ng wi t h numer ous i ssues,  some 

br i ef ed and some not  br i ef ed.  

¶66 The maj or i t y opi ni on' s r easoni ng i s i nt er nal l y 

i nconsi st ent .   Or ,  as t he maj or i t y opi ni on pr ef er s t o put  i t ,  i t  

" seems at  f i r st  bl ush i ncongr uous"  t o hol d t hat  Mar l owe' s cour t  

act i on i s pr emat ur e and no r el i ef  shoul d be gr ant ed and t hen t o 

gi ve Mar l owe t he r el i ef  r equest ed.   Maj or i t y op. ,  ¶22.    

¶67 The i nconsi st ency,  or  i f  you pr ef er ,  t he " i ncongr ui t y 

at  f i r st , "  second,  or  t hi r d bl ush,  i s evi dent  because t he 

r easons t he maj or i t y uses t o j ust i f y i t s deci di ng t he 

subst ant i ve di scover y i ssue al so j ust i f y j udi c i al  i nt er vent i on 

by t he c i r cui t  cour t  accor di ng t o t he r ul e set  f or t h i n t he 

maj or i t y opi ni on:  t he case pr esent s " speci al  c i r cumst ances, "  

" unusual  or  especi al l y ur gent  c i r cumst ances, "  and " compel l i ng 

r easons. "  

¶68 And what  ar e t he speci al ,  unusual  or  especi al l y  ur gent  

c i r cumst ances or  compel l i ng r easons t he maj or i t y gi ves f or  

deci di ng t he subst ant i ve i ssue i n t hi s pr emat ur e act i on?  To use 

t he maj or i t y opi ni on' s own wor ds,  i f  we di d not  deci de t hi s 

i ssue,   

we woul d al l ow an er r oneous r ul e t o r et ai n t he f or ce 
of  l aw,  not  onl y i n t hi s case,  but  i n al l  ot her s.   
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Mor eover ,  f ur t her  del ay of  t he i ssue' s ul t i mat e 
r esol ut i on woul d i mpede even f ur t her  t he ef f i c i ent  
di sposi t i on t he par t i es bar gai ned f or  by agr eei ng t o 
ar bi t r at i on.   Last l y,  we wi l l  be r equi r ed t o answer  
t he i mpor t ant  quest i on pr esent ed by t he di scover y 
di sput e sooner  or  l at er .   I t  woul d onl y f r ust r at e 
j udi c i al  economy wer e we t o unnecessar i l y  put  t he 
quest i on of f  f or  anot her  day,  par t i cul ar l y when we 
woul d t her eby cause ar bi t r at i on i n t hi s case t o 
pr oceed under  t he wr ong st at ut e i n v i ol at i on of  a 
c l ear  l egi s l at i ve di ct at e.    

Maj or i t y op. ,  ¶22 ( emphasi s added) .  

¶69 Pr ohi bi t i ng t he Mar l owes f r om obt ai ni ng i mmedi at e 

j udi c i al  i nt er vent i on at  t he c i r cui t  cour t  on a c l ear l y 

er r oneous ar bi t r at i on deci s i on r el at i ng t o di scover y,  t o use t he 

wor ds of  t he maj or i t y opi ni on,  " woul d al l ow an er r oneous r ul e"  

t o have t he f or ce of  l aw i n t he Mar l owes'  case;  woul d cause 

" f ur t her  del ay of  t he i ssue' s ul t i mat e r esol ut i on" ;  " woul d 

i mpede even f ur t her  t he ef f i c i ent  di sposi t i on t he par t i es 

bar gai ned f or  by agr eei ng t o ar bi t r at i on" ;  " woul d f r ust r at e 

j udi c i al  economy" ;  and woul d " cause ar bi t r at i on .  .  .  t o pr oceed 

under  t he wr ong st at ut e i n v i ol at i on of  a c l ear  l egi s l at i ve 

di ct at e. "   Fur t her mor e,  t he c i r cui t  cour t  " wi l l  be r equi r ed t o 

answer  t he i mpor t ant  quest i on pr esent ed by t he di scover y di sput e 

sooner  or  l at er . "   Maj or i t y op. ,  ¶22.    

¶70 For  t he ver y r easoni ng and anal ysi s set  f or t h i n t he 

maj or i t y opi ni on,  I  concl ude t hat  t he Mar l owe mat t er  pr esent s 

speci al  c i r cumst ances and t hat  t he adj udi cat i on was not  

pr emat ur e at  t he c i r cui t  cour t  or  her e.   

¶71 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶72 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.    
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¶73 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  The cour t  of  appeal s r ever sed t he ci r cui t  cour t ,  

concl udi ng t hat  a par t y i n an ar bi t r at i on " gener al l y may not  

seek i mmedi at e c i r cui t  cour t  r evi ew of  an ar bi t r at i on panel ' s 

i nt er medi at e deci s i on.   I nst ead,  t he par t y  must  wai t  and 

chal l enge t hat  deci s i on by seeki ng t o vacat e t he panel ' s f i nal  

awar d,  pur suant  t o Wi s.  St at .  § 788. 10. " 1  The maj or i t y opi ni on 

af f i r ms t hi s det er mi nat i on,  and I  j oi n t hat  por t i on of  t he 

maj or i t y opi ni on t hat  di scusses t he i ssue under  t he headi ng " The 

I nt er l ocut or y Appeal . "  

¶74 The cour t  of  appeal s al so r ever sed t he ci r cui t  cour t  

by appr ovi ng t he ar bi t r at i on panel ' s i nt er pr et at i on of  a 

sent ence i n t he ar bi t r at i on pr ovi s i on of  an i nsur ance cont r act  

t hat  ar guabl y r el at ed t o di scover y.   The maj or i t y opi ni on 

r ej ect s t hi s par t  of  t he cour t  of  appeal s  det er mi nat i on.   

Al t hough I  do not  necessar i l y  agr ee wi t h al l  t he l anguage i n t he 

cour t  of  appeal s opi ni on,  I  bel i eve t he hol di ng on t he second 

i ssue was essent i al l y  cor r ect .   Because t he maj or i t y opi ni on 

comes t o a di f f er ent  concl usi on,  I  r espect f ul l y di ssent  f r om 

" The Di scover y Di sput e"  por t i on of  t he opi ni on.  

I .  FACTUAL BACKGROUND 

¶75 Mar y and Lesl i e Mar l owe ( t he Mar l owes)  wer e i nvol ved 

i n an aut omobi l e acci dent  wi t h an uni nsur ed mot or i st .   They made 

a c l ai m f or  uni nsur ed mot or i st  cover age f r om t hei r  i nsur er ,  I DS 

Pr oper t y Casual t y I nsur ance Company ( I DS) .   The Mar l owes and I DS 

                                                 
1 Mar l owe v.  I DS Pr op.  Cas.  I ns.  Co. ,  2012 WI  App 51,  ¶18,  

340 Wi s.  2d 594,  811 N. W. 2d 894 ( f oot not e omi t t ed) .  
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agr eed t o ar bi t r at e t he c l ai m as pr ovi ded i n t he Mar l owes'  

i nsur ance pol i cy,  and t her eaf t er  a t hr ee- member  ar bi t r at i on 

panel  was sel ect ed.  

¶76 A di scover y di sput e soon devel oped.   I DS says t hat  i t  

sought  di scover y " t o ver i f y t he exi st ence and ext ent  of  t he 

Pl ai nt i f f s '  var i ous al l eged i nj ur i es. "   I t  expl ai ned t hat :  

Such di scover y i s necessar y because i t  goes t o t he 
essence of  t he c l ai ms t hat  t he Mar l owes have put  i n 
i ssue,  namel y t he exi st ence and ext ent  of  t hei r  
al l eged i nj ur i es.   The al l eged i nj ur i es ar i se f r om a 
r ear - end vehi c l e acci dent  wi t h mi ni mal  damage t o t he 
vehi c l e,  but  wi t h c l ai med medi cal  speci al s al r eady 
exceedi ng $60, 000. 00,  and wi t h a c l ai m f or  per manent  
i nj ur y.  

¶77 The Mar l owes asser t ed i n t he compl ai nt  t hat  s t ar t ed 

t hi s case t hat  I DS " at t empt ed t o pur sue di scover y of  t he 

pl ai nt i f f s t hr ough t he use of  wr i t t en i nt er r ogat or i es,  r equest s  

f or  pr oduct i on of  document s,  medi cal  and empl oyment  

aut hor i zat i ons,  i ncome t ax r et ur n r el eases,  deposi t i ons of  t he 

pl ai nt i f f s and t r eat i ng heal t hcar e pr ovi der s,  and def ense 

medi cal  exami nat i ons. "   I DS admi t t ed t hese al l egat i ons i n i t s 

answer .  

¶78 The Mar l owes r ef used t o compl y wi t h I DS' s di scover y 

demands.  

¶79 I DS t hen asked t he ar bi t r at i on panel  t o i nt er pr et  

l anguage i n t he ar bi t r at i on pr ovi s i on i n r el at i on t o t he 

di scover y di sput e.   I DS cl ai med t hat  a sent ence i n t he 

pr ovi s i on——namel y,  " Local  r ul es of  l aw as t o pr ocedur e and 

evi dence wi l l  appl y" ——aut hor i zed di scover y pur suant  t o t he 

pr ocedur es i n Wi s.  St at .  ch.  804,  whi ch i s t he chapt er ,  i n 
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Wi sconsi n' s code of  c i v i l  pr ocedur e,  on " Deposi t i ons and 

Di scover y. "  

¶80 I n Oct ober  2010 t he ar bi t r at i on panel  i ssued a 

unani mous deci s i on i nt er pr et i ng t he " Local  r ul es of  l aw"  

sent ence as appl y i ng t o Chapt er  804 of  t he Wi sconsi n St at ut es.   

The panel  r ecogni zed t hat  t hi s cour t ' s  deci s i on i n Bor st  v.  

Al l st at e I nsur ance Co. ,  2006 WI  70,  291 Wi s.  2d 361,  717 

N. W. 2d 42,  " dr ast i cal l y c i r cumscr i be[ d]  t he di scover y t hat  can 

be t aken i n ar bi t r at i on pr oceedi ngs. "   However ,  t he panel  r el i ed 

upon an appr oved except i on t o t he l i mi t ed- di scover y r ul e t hat  

per mi t s expanded di scover y when t he par t i es '  cont r act  expr essl y  

pr ovi des f or  i t .   The panel  concl uded t hat  t he " Local  r ul es of  

l aw"  sent ence denot ed " t he c i v i l  r ul es of  pr ocedur e t hat  gover n 

cour t  pr oceedi ngs dai l y i n l ocal  cour t r ooms. "   The panel  

asser t ed t hat  Chapt er  804 does " not  cont empl at e unf et t er ed 

di scover y"  but  r at her  " di scover y t hat  i s  qui ck and ef f i c i ent ,  

but  cost  ef f ect i ve. "   The panel  put  l i mi t at i ons on f ut ur e 

deposi t i ons and not ed t hat  a f or mal  advance or der  woul d be 

r equi r ed f or  any physi cal  exami nat i on of  Mar y Mar l owe.  

¶81 Si gni f i cant l y,  t he ar bi t r at i on panel  decl ar ed:  

" Not hi ng i n Bor st ,  or  any ot her  deci s i on c i t ed,  depr i ves t he 

panel  of  aut hor i t y t o i mpl ement  t he c l ear  t er ms of  t he agr eement  

t hat  gover n t he par t i es '  r el at i onshi p.   I ndeed,  t hat  i s  t he 

panel ' s r esponsi bi l i t y . "    

¶82 Thr ough t hei r  at t or neys,  t he Mar l owes f i l ed a l engt hy 

and wel l - ar gued l et t er  br i ef  seeki ng r econsi der at i on of  t he 

panel ' s deci s i on.   Many of  t he poi nt s made i n t he br i ef  ar e 
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adopt ed by t he maj or i t y opi ni on.   However ,  t he Mar l owes'  br i ef  

conceded t hat  t he panel ' s " const r uct i on of  t hi s ambi guous pol i cy  

l anguage i s one t hat  coul d be r easonabl y made. "    

¶83 The panel  r esponded by i ssui ng a suppl ement ar y 

deci s i on af f i r mi ng i t s r ul i ng and answer i ng t he poi nt s i n t he 

Mar l owes'  br i ef .   The suppl ement ar y deci s i on r el i ed i n par t  on 

Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  515 N. W. 2d 883 ( 1994) .  

¶84 I n Lukowski ,  t he pl ai nt i f f  suf f er ed per sonal  i nj ur i es 

when t he t r uck i n whi ch she was r i di ng over t ur ned and she was 

ej ect ed t hr ough t he sunr oof .   I d.  at  146.   When t he pl ai nt i f f  

made a c l ai m agai nst  her  i nsur er  f or  uni nsur ed mot or i st  

cover age,  her  c l ai m was submi t t ed t o ar bi t r at i on.   I d.  at  146–

47.   The ar bi t r at i on panel  det er mi ned t he f ul l  ext ent  of  t he 

pl ai nt i f f ' s  damages but  r educed her  awar d by 40 per cent  because 

t he pl ai nt i f f  had not  been wear i ng a seat bel t .   I d.  at  147.   I n 

ot her  wor ds,  t he panel  f ound t he pl ai nt i f f  40 per cent  causal l y 

negl i gent  f or  her  i nj ur i es——and i t  di d so wi t hout  exper t  

t est i mony pr esent ed by t he i nsur er ,  as was nor mal l y r equi r ed 

under  Wi sconsi n case l aw.   I d.  at  147–48.  

¶85 Ms.  Lukowski ' s i nsur ance pol i cy cont ai ned t he 

i dent i cal  l anguage cont ai ned i n t he Mar l owes'  pol i cy:  " Local  

r ul es of  l aw as t o pr ocedur e and evi dence wi l l  appl y. " 2  I d.  at  

152.   Al l  par t i es i n Lukowski  i nt er pr et ed t hi s l anguage t o r ef er  

t o Wi sconsi n l aw.   The pl ai nt i f f  asser t ed t hat  t he ar bi t r at i on 

                                                 
2 The " Local  r ul es of  l aw"  l anguage was not  pr esent  i n t he 

pol i cy at  i ssue i n Bor st  v.  Al l st at e I nsur ance Co. ,  2006 WI  70,  
291 Wi s.  2d 361,  717 N. W. 2d 42.  
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panel  had not  f ol l owed Wi sconsi n case l aw.   I d.  at  151.   The 

i nsur er  i nsi st ed t hat  t he panel  had acknowl edged Wi sconsi n l aw 

but  di st i ngui shed t he pl ai nt i f f ' s  case f r om ot her  cases on 

gr ounds t hat  exper t  t est i mony was not  r equi r ed when a par t y ' s 

i nj ur i es r esul t ed f r om her  ej ect i on f r om t he vehi c l e because she 

di d not  wear  a seat bel t .  

¶86 Thi s cour t  r at i f i ed t he par t i es '  i nt er pr et at i on of  t he 

sent ence on " Local  r ul es of  l aw" :  " [ T] he par t i es had a 

l egi t i mat e expect at i on t hat  t he gover ni ng l aw woul d be f ol l owed 

and appl i ed pr oper l y. "   I d.  at  152 ( f oot not e omi t t ed) .   The 

gover ni ng l aw on pr ocedur e and evi dence was deemed t o be 

Wi sconsi n l aw i n st at ut es and cases.   See i d.  at  154.  

¶87 I n t he pr esent  case,  t he ar bi t r at i on panel  const r ued 

t he " Local  r ul es of  l aw"  sent ence t he same as t he ar bi t r at i on 

panel ,  t he cour t  of  appeal s,  and t hi s cour t  had const r ued i t  i n 

Lukowski .   The Br own Count y Ci r cui t  Cour t  over t ur ned t he panel ' s 

const r uct i on,  and t he cour t  of  appeal s t hen r ever sed t he ci r cui t  

cour t .   The maj or i t y now si des wi t h t he c i r cui t  cour t .    

I I .  DI SCUSSI ON 

 ¶88 The maj or i t y opi ni on i s gr ounded on t he pr emi se t hat  

ar bi t r at i ons ar e di f f er ent  f r om ci v i l  cour t  t r i al s.   Thi s 

pr emi se i s unassai l abl e.   However ,  t he maj or i t y uses t he pr emi se 

t o sever el y r est r i ct  ar bi t r at i on di scover y not  onl y under  t he 

ar bi t r at i on st at ut es but  al so under  t he par t i es '  i nsur ance 

cont r act ——not wi t hst andi ng appl i cabl e l anguage t o t he cont r ar y.   

I n t he pr ocess,  t he maj or i t y opi ni on under cut s  t he cont r act ual  

aut hor i t y of  ar bi t r at or s and cr eat es a ser i ous di s i ncent i ve f or  
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par t i es t o agr ee t o ar bi t r at i on.   I n sum,  despi t e i t s good 

i nt ent i ons,  t he maj or i t y opi ni on goes t oo f ar .    

A.  The Bor st  Cer t i f i cat i on 

 ¶89 I n t he Bor st  case,  t he cour t  of  appeal s cer t i f i ed 

t hr ee quest i ons i ncl udi ng t he f ol l owi ng:  " Ot her  t han t he 

deposi t i on pr ocedur e out l i ned i n Wi s.  St at .  § 788. 07,  i s t he 

nat ur e and ext ent  of  di scover y dur i ng t he ar bi t r at i on pr ocess 

gover ned by cont r act ,  t he ar bi t r at or s '  i nher ent  aut hor i t y,  or  a 

combi nat i on of  t he t wo?"   Bor st ,  291 Wi s.  2d 361,  ¶2.   The Bor st  

cour t  summar i zed i t s answer  as f ol l ows:   " Ar bi t r at or s have no 

i nher ent  aut hor i t y t o di ct at e t he scope of  di scover y,  and absent  

an expr ess agr eement ,  t he par t i es ar e l i mi t ed t o t he pr ocedur e 

f or  deposi t i ons,  as descr i bed i n Wi s.  St at .  § 788. 07. "   I d. ,  ¶3.    

 ¶90 The quest i on posed i n t he Bor st  cer t i f i cat i on was 

pr ovocat i ve because of  i t s  r ef er ence t o t he " i nher ent  aut hor i t y"  

of  ar bi t r at or s.   I n Lukowski ,  t he cour t  had decl ar ed t hat  " [ a] n 

ar bi t r at or  obt ai ns aut hor i t y onl y f r om t he cont r act  of  t he 

par t i es and t her ef or e i s conf i ned t o t he i nt er pr et at i on of  t hat  

cont r act . "   Lukowski ,  184 Wi s.  2d at  152;  see al so Ni col et  Hi gh 

Sch.  Di st .  v.  Ni col et  Educ.  Ass' n,  118 Wi s.  2d 707,  714,  348 

N. W. 2d 175 ( 1984) ;  Mi l waukee Pr of ' l  Fi r ef i ght er s,  Local  215 v.  

Ci t y of  Mi l waukee,  78 Wi s.  2d 1,  21,  253 N. W. 2d 481 ( 1977) .   

Thus,  t he cer t i f i ed quest i on posi t ed an opt i on t hat  t hi s cour t  

had r ej ect ed r epeat edl y.  

 ¶91 The cer t i f i ed quest i on appear s t o have di ver t ed t he 

cour t ' s  at t ent i on f r om t he possi bi l i t y  t hat  t he ar bi t r at i on 

st at ut es t hemsel ves pr ovi de aut hor i t y f or  ot her  di scover y,  and 
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l ed t o t he cour t ' s  cr eat i on of  non- st at ut or y  obst acl es f or  

ar bi t r at or s i n const r ui ng cont r act s t hat  pr ovi de f or  

ar bi t r at i on.   These concl usi ons ar e admi t t edl y much cl ear er  t o 

me i n hi ndsi ght  t han t hey wer e when I  j oi ned t he Bor st  opi ni on 

i n 2006.   They r equi r e expl anat i on.  

B.  The Bor st  Deci s i on 

 ¶92 Looki ng sol el y at  t he ar bi t r at i on st at ut es,  one 

per cei ves t wo sect i ons t hat  bear  on di scover y:  Wi s.  St at .  

§§ 788. 06 and 788. 07.   Al l  t he at t ent i on has been f ocused on 

§ 788. 07,  whi ch r eads:  

Deposi t i ons.  Upon pet i t i on,  appr oved by t he 
ar bi t r at or s or  by a maj or i t y of  t hem,  any cour t  of  
r ecor d i n and f or  t he count y i n whi ch such 
ar bi t r at or s,  or  a maj or i t y of  t hem,  ar e s i t t i ng may 
di r ect  t he t ak i ng of  deposi t i ons t o be used as 
evi dence bef or e t he ar bi t r at or s,  i n t he same manner  
and f or  t he same r easons as pr ovi ded by l aw f or  t he 
t aki ng of  deposi t i ons i n sui t s or  pr oceedi ngs pendi ng 
i n t he cour t s of  r ecor d i n t hi s st at e.  

 ¶93 The Bor st  cour t  expl ai ned t he f act ual  backgr ound of  

t hat  case when i t  i nt er pr et ed Wi s.  St at .  § 788. 07.   Pl ai nt i f f  

Bor st  was i nj ur ed i n an acci dent  wi t h an uni nsur ed mot or i st .   

Bor st ,  291 Wi s.  2d 361,  ¶5.   The i nsur er  bel i eved t hat  Bor st  was 

50 per cent  l i abl e f or  t he acci dent .   I d. ,  ¶6.   I t  r equest ed t hat  

al l  medi cal  r ecor ds r el at ed t o t he pl ai nt i f f ' s  c l ai m be 

t r ansmi t t ed t o i t  af t er  Bor st  f i ni shed hi s t r eat ment .   I d.   

Bor st  pr ovi ded t hese r ecor ds as wel l  as r ecor ds of  hi s wage 

l oss.   I d. ,  ¶7.  

 ¶94 Af t er  an ar bi t r at i on panel  was cr eat ed,  Al l st at e 

ser ved Bor st  wi t h " a set  of  wr i t t en i nt er r ogat or i es,  a r equest  
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f or  document  pr oduct i on,  and medi cal  aut hor i zat i ons. "   I d. ,  ¶10.   

These r equest s wer e r esi st ed and chal l enged i n a mot i on t o t he 

ar bi t r at i on panel  t o quash t he di scover y.   I d.   Al l st at e t hen 

r ai sed t he st akes,  aski ng t he panel  t o appr ove a deposi t i on and 

t o aut hor i ze a r el ease of  r ecor ds.   I d.   The panel  ul t i mat el y 

or der ed Bor st  t o ( 1)  gi ve a deposi t i on,  ( 2)  suppl y medi cal  

aut hor i zat i ons,  and ( 3)  cooper at e wi t h ot her  appr opr i at e 

di scover y.   I d.   I n i t s ar gument  t o t he panel ,  Al l st at e r el i ed 

heavi l y on t he pr oof  of  c l ai m pr ovi s i ons i n t he i nsur ance 

pol i cy.   I d.    

 ¶95 Bor st  r ef used t o submi t  t o a deposi t i on,  and Al l st at e 

el ect ed not  t o pr ess t hat  i ssue,  al t hough i t  di d not  wai ve i t s  

" r i ght "  t o a deposi t i on of  Bor st .   I d. ,  ¶11.   I t  di d depose t he 

ot her  dr i ver  i nvol ved i n t he acci dent ,  whi l e Bor st  pr ovi ded a 

l i s t  of  damages and conf i r med t he accur acy of  al l  pr e-

ar bi t r at i on di scover y.   I d.    

 ¶96 The Bor st  cour t  summar i zed t he par t i es '  ar gument s:  

Bor st  essent i al l y  cont ends t hat  di scover y i n 
ar bi t r at i on i s t he except i on and not  t he r ul e.   Bor st  
ar gues t hat  i n an ar bi t r at i on of  a f i r st  par t y 
i nsur ance cl ai m,  and absent  ext r aor di nar y 
c i r cumst ances,  t he par t i es shoul d s i mpl y submi t  t hei r  
cases t o t he ar bi t r at or s.   Unf et t er ed di scover y,  Bor st  
ar gues,  def eat s t he gener al  pur poses of  ar bi t r at i on t o 
be f ast er ,  l ess f or mal ,  and l ess expensi ve.  .  .  .   
Fur t her mor e,  i n t hi s par t i cul ar  case,  Bor st  mai nt ai ns 
t hat  t her e was no r eal  need f or  di scover y,  gi ven t hat  
t her e was no cl ai m of  per manent  i nj ur y,  t he medi cal  
r ecor ds and bi l l s  had been suppl i ed,  and Al l st at e 
c l ai med t o have f ul l y assessed l i abi l i t y  bef or e i t  
made i t s of f er  [ of  $5, 000 t o set t l e t he case] .  

I d. ,  ¶54 ( emphasi s added) .    
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 ¶97 Al l st at e ar gued t hat  i nasmuch as t he l egi s l at ur e 

al l owed f or  t he t aki ng of  deposi t i ons dur i ng ar bi t r at i on,  i t  

must  have al l owed f or  ot her  l ess cost l y f or ms of  di scover y and 

t hat  ar bi t r at or s shoul d have di scr et i on,  based on t hei r  

eval uat i on of  t he f act s of  t he case,  t o det er mi ne t he ext ent  of  

t he di scover y per mi t t ed.   I d. ,  ¶55.  

 ¶98 The Bor st  cour t  t hen sai d:  

We concl ude t hat  ar bi t r at or s have no i nher ent  
aut hor i t y t o di ct at e t he scope of  di scover y,  and 
absent  an expr ess agr eement  t o t he cont r ar y,  t he 
par t i es ar e l i mi t ed t o deposi t i ons as spel l ed out  i n 
Chapt er  788.  .  .  .   

I n our  v i ew,  ar bi t r at or s do not  have t he i nher ent  
aut hor i t y t o det er mi ne t he necessi t y and scope of  
di scover y al l owed because,  qui t e s i mpl y,  t her e i s no 
st at ut or y aut hor i t y pr ovi di ng f or  di scover y out si de of  
t he pr ocedur es f or  deposi t i ons enumer at ed i n Wi s.  
St at .  § 788. 07.  

I d. ,  ¶¶56–57.  

 ¶99 The cour t  asser t ed t hat  Wi s.  St at .  § 788. 07 di d not  

speak t o " i nt er r ogat or i es,  r equest s f or  pr oduct i on,  or  medi cal  

aut hor i zat i ons.   I ndeed,  even l ooki ng beyond t hi s par t i cul ar  

sect i on,  t he Wi sconsi n Ar bi t r at i on Act  does not  speak t o any 

ot her  f or m of  di scover y. "   I d. ,  ¶58. 3   

                                                 
3 At t or ney Mar k Fr ankel  submi t t ed an ami cus br i ef  i n t he 

Bor st  case on behal f  of  t he Al t er nat i ve Di sput e Resol ut i on ( ADR)  
Sect i on of  t he St at e Bar  of  Wi sconsi n.   Af t er  t he Bor st  deci s i on 
was i ssued,  Fr ankel  wr ot e an anal ysi s of  t he case f or  t he 
Wi sconsi n Lawyer ,  obser vi ng t hat  Bor st ' s hol di ng t hat  
" ar bi t r at or s have no i nher ent  abi l i t y  t o det er mi ne t he necessi t y  
and scope of  al l owabl e di scover y"  was a " sur pr i se"  t o many 
pr act i t i oner s i n t he f i el d of  ADR.   Mar k A.  Fr ankel ,  Bor st  
Cl ar i f i es Ar bi t r at i on Pr ocedur es,  Wi s.  Law. ,  Dec.  2006,  at  8,  
11.  
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 ¶100 Ther e i s no di sput e t hat  t he Bor st  case i s t he 

cont r ol l i ng l aw i n Wi sconsi n and appl i es her e unl ess i t  i s 

c l ar i f i ed,  modi f i ed,  or  di st i ngui shed on t he f act s.   I n my vi ew,  

t hi s cour t  shoul d pur sue al l  t hese opt i ons.    

C.  The Appl i cabl e St at ut es 

 ¶101 The cour t  shoul d car ef ul l y r evi ew Bor st ' s 

i nt er pr et at i on of  t he ar bi t r at i on st at ut es v i s- á- vi s di scover y.   

Bor st  di d not  consi der  any al t er nat i ve i nt er pr et at i on of  Wi s.  

St at .  § 788. 07 and i t  di d not  i nt er pr et  Wi s.  St at .  § 788. 06 at  

al l .  

 ¶102 Wi sconsi n St at .  § 788. 07,  by i t s t er ms,  r equi r es a 

par t y t o pet i t i on f or  a deposi t i on.   The pet i t i on must  be 

" appr oved by t he ar bi t r at or s or  by a maj or i t y of  t hem, "  and t hen 

submi t t ed t o " any cour t  of  r ecor d i n and f or  t he count y i n whi ch 

such ar bi t r at or s .  .  .  ar e s i t t i ng. "   Wi s.  St at .  § 788. 07.   The 

st at ut e appear s t o set  up a ver y r i gor ous pr ocess f or  obt ai ni ng 

t he deposi t i on of  ei t her  a par t y or  a non- par t y because i t  

r equi r es t he par t y seeki ng a deposi t i on t o go t o cour t .  

 ¶103 I n Empl oyer s I nsur ance of  Wausau v.  Jackson,  190 

Wi s.  2d 597,  610,  613,  527 N. W. 2d 681 ( 1995) ,  t hi s cour t  

obser ved t hat  t he basi c t enet  of  ar bi t r at i on i s avoi di ng t he 

cour t s.   Thus,  Wi s.  St at .  § 788. 07 can be vi ewed as set t i ng up a 

bar r i er  t o one of  t he most  i nt r usi ve and expensi ve f or ms of  
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di scover y,  r at her  t han pr ecl udi ng l ess cost l y f or ms t hat  mi ght  

obvi at e t he need f or  a deposi t i on. 4   

 ¶104 Thi s al t er nat i ve v i ew of  t he st at ut e i s ar guabl y 

i nconsi st ent  wi t h t he doct r i ne of  expr essi o uni us est  excl usi o 

al t er i us ( " t he expr ess ment i on of  one mat t er  excl udes ot her  

s i mi l ar  mat t er s [ t hat  ar e]  not  ment i oned" ) .   See FAS,  LLC v.  

Town of  Bass Lake,  2007 WI  73,  ¶27,  301 Wi s.  2d 321,  733 

N. W. 2d 287.   But  i t  i s  per f ect l y consi st ent  wi t h i nsur ance 

cont r act s t hat  gi ve an i nsur er  br oad aut hor i t y t o obt ai n " pr oof  

of  c l ai m"  i nf or mat i on f r om i t s i nsur ed i n pr ocessi ng a c l ai m. 5  

That  f or m of  " di scover y"  does not  r equi r e st at ut or y aut hor i t y.   

I n my vi ew,  i t  i s  di f f i cul t  t o expl ai n why t he l aw woul d per mi t  

deposi t i ons but  pr ohi bi t  mor e modest ,  l ess cost l y means of  

obt ai ni ng pr e- hear i ng di scover y. 6 

 ¶105 Thi s al t er nat i ve v i ew al so i s consi st ent  wi t h a 

r easonabl e i nt er pr et at i on of  Wi s.  St at .  § 788. 06( 2) ,  a pr ovi s i on 

of  t he ar bi t r at i on st at ut es t hat  has her et of or e been i gnor ed.   

That  subsect i on pr ovi des:  

                                                 
4 See Car l son Heat i ng,  I nc.  v.  Onchuck,  104 Wi s.  2d 175,  

180,  311 N. W. 2d 673 ( Ct .  App.  1981)  ( st at i ng t hat  adequat e 
pr epar at i on by counsel ,  " wi t h f ul l  knowl edge of  t he f act s bef or e 
t hem[ , ] "  wi l l  r esul t  i n mor e or der l y t r i al s and i n many 
i nst ances wi l l  avoi d needl ess t r i al s) .   The same pr i nci pl e 
appl i es t o deposi t i ons and t o ar bi t r at i on hear i ngs.     

5 See subpar t  D,  i nf r a.    

6 Quer y:  Does Wi s.  St at .  § 788. 07 cont empl at e deposi t i ons 
upon wr i t t en quest i ons,  as aut hor i zed under  Wi s.  St at .  § 804. 06?  
I f  i t  does,  why woul d i nt er r ogat or i es be pr ohi bi t ed?   
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( 2)   Any ar bi t r at or  may i ssue a subpoena under  
ch.  885 or  may f ur ni sh bl ank f or ms t her ef or  t o a 
r epr esent at i ve f or  any par t y t o t he ar bi t r at i on.  The 
r epr esent at i ve may i ssue a subpoena under  s.  805. 07.  
The ar bi t r at or  or  r epr esent at i ve who i ssues t he 
subpoena shal l  s i gn t he subpoena and pr ovi de t hat  t he 
subpoena i s ser ved as pr escr i bed i n s.  805. 07( 5) .   I f  
any per son so ser ved negl ect s or  r ef uses t o obey t he 
subpoena,  t he i ssui ng par t y may pet i t i on t he ci r cui t  
cour t  f or  t he count y i n whi ch t he hear i ng i s hel d t o 
i mpose a r emedi al  sanct i on under  ch.  785 i n t he same 
manner  pr ovi ded f or  wi t nesses i n c i r cui t  cour t .  
Wi t nesses and i nt er pr et er s at t endi ng bef or e an 
ar bi t r at i on shal l  r ecei ve f ees as pr escr i bed i n s.  
814. 67.  

¶106 The maj or i t y cont ends t hat  nei t her  an ar bi t r at or  nor  

t he r epr esent at i ve of  a par t y  may i ssue a subpoena or  a subpoena 

duces t ecum f or  anyt hi ng connect ed wi t h di scover y.   Maj or i t y  

op. ,  ¶34.   I t  cont ends t hat  al l  subpoenas i ssued under  Wi s.  

St at .  § 788. 06 must  be f or  t he hear i ng i t sel f .   I d.   Thi s makes 

l i t t l e sense.   The at t endance of  wi t nesses at  a deposi t i on may 

be compel l ed by subpoena.   Wi s.  St at .  §§ 804. 05( 1) ,  805. 07.   A 

subpoena may be ser ved r equi r i ng a per son t o pr oduce desi gnat ed 

mat er i al s.   Wi s.  St at .  § 804. 05( 2) –( 3) .   Al t hough a deposi t i on 

may pr oceed wi t hout  a subpoena,  a subpoena may be necessar y i f  a 

wi t ness f ai l s t o compl y wi t h ot her  not i ce.   I f  a subpoena may be 

i ssued f or  a deposi t i on,  t hen Wi s.  St at .  § 788. 06 i s not  l i mi t ed 

t o subpoenas f or  hear i ngs. 7 

                                                 
7 The t i t l e of  Wi s.  St at .  § 788. 06——" Hear i ngs bef or e 

ar bi t r at or s;  pr ocedur e" ——cover s t wo subsect i ons,  t he f i r st  
subsect i on r el at ed t o hear i ngs and t he second subsect i on r el at ed 
t o pr ocedur e.   The pr ocedur e appl i es t o mor e t han hear i ngs 
because of  t he r ef er ences t o Wi s.  St at .  § 805. 07.  
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¶107 Wi sconsi n St at .  § 788. 06 t wi ce r ef er s t o Wi s.  St at .  

§ 805. 07,  whi ch speci f i cal l y i ncl udes subpoenas f or  deposi t i ons,  

§ 805. 07( 1) ,  as wel l  as subpoenas r equi r i ng t he pr oduct i on of  

mat er i al s such as books,  paper s,  and document s,  § 805. 07( 2) .   

Sect i on 788. 06 al so pr ovi des t hat  i f  a subpoena i s not  obeyed,  

" t he i ssui ng par t y [ t hat  i s ,  t he par t y t hat  i ssued t he subpoena]  

may pet i t i on t he c i r cui t  cour t  f or  t he count y i n whi ch t he 

hear i ng i s hel d t o i mpose a r emedi al  sanct i on. "  ( Emphasi s 

added. )   The emphasi zed l anguage i mpl i es t hat  t he c i r cui t  cour t  

does not  nor mal l y i ssue t he subpoena f or  a deposi t i on.   I n 

addi t i on,  i t  woul d be cur i ous i f  ar bi t r at or s who had i ssued 

subpoenas f or  t he hear i ng had t o pet i t i on t he c i r cui t  cour t  f or  

a r emedy i f  t hei r  subpoenas wer e not  obeyed.    

¶108 The pr esent  Wi s.  St at .  § 788. 06 became l aw i n 1986.   

See 1985 Wi s.  Act  168.   The r evi sed l aw,  champi oned by t he 

Wi sconsi n Judi c i al  Counci l ,  cr eat ed a much mor e expansi ve 

subpoena pr ovi s i on t han t he pr evi ous st at ut e and was i nt ended t o 

" conf or m[ ]  ar bi t r at i on subpoena pr act i ce t o t hat  f ol l owed i n 

c i r cui t  cour t . "   Judi c i al  Counci l  Commi t t ee Not e,  1985,  Wi s.  

St at .  § 788. 06.   Subpoena pr act i ce i n c i r cui t  cour t  i ncl udes 

di scover y.  

¶109 Once agai n,  t he pr esent  sect i on r ef er s t wi ce t o Wi s.  

St at .  § 805. 07;  t he pr evi ous sect i on,  Wi s.  St at .  § 788. 06 ( 1983–

84) ,  made no such r ef er ence.   The pr esent  sect i on ext ends t he 

subpoena power  t o t he r epr esent at i ve of  a par t y ( i ncl udi ng but  

not  l i mi t ed t o an at t or ney) ,  i n addi t i on t o ar bi t r at or s.   The 

pr esent  sect i on i s not  l i mi t ed by i t s t er ms t o t he hear i ng,  as 
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t he pr evi ous sect i on was. 8  I n shor t ,  t he maj or i t y ' s concl usi on 

t hat  t he st at ut e appl i es onl y t o subpoenas f or  hear i ngs i s 

st r ai ned at  best .    

¶110 The pr evi ous Wi s.  St at .  § 788. 06 mi r r or ed 9 U. S. C.  

§ 7,  whi ch i s nar r owl y wr i t t en. 9  Nonet hel ess,  § 7 of  t he Feder al  

                                                 
8 Wi sconsi n St at .  788. 06 ( 1983–84)  pr ovi ded:  

 When mor e t han one ar bi t r at or  i s agr eed t o,  al l  
t he ar bi t r at or s shal l  s i t  at  t he hear i ng of  t he case 
unl ess,  by consent  i n wr i t i ng,  al l  par t i es shal l  agr ee 
t o pr oceed wi t h t he hear i ng wi t h a l ess number .   The 
ar bi t r at or s sel ect ed ei t her  as pr escr i bed i n t hi s 
chapt er  or  ot her wi se,  or  a maj or i t y of  t hem,  may 
summon i n wr i t i ng any per son t o at t end bef or e t hem or  
any of  t hem as a wi t ness and i n a pr oper  case t o br i ng 
wi t h t he per son any book,  r ecor d,  document  or  paper  
whi ch may be deemed mat er i al  as evi dence i n t he case.   
The f ees f or  such at t endance shal l  be t he same as t he 
f ees of  wi t nesses i n cour t s of  gener al  j ur i sdi ct i on.   
The summons shal l  i ssue i n t he name of  t he ar bi t r at or  
or  ar bi t r at or s,  or  a maj or i t y of  t hem,  and shal l  be 
s i gned by t he ar bi t r at or  or  ar bi t r at or s,  or  a maj or i t y 
of  t hem,  and shal l  be di r ect ed t o t he sai d per son and 
shal l  be ser ved i n t he same manner  as subpoenas t o 
appear  and t est i f y bef or e t he cour t ;  i f  any per son or  
per sons so summoned t o t est i f y  shal l  r ef use or  negl ect  
t o obey sai d summons,  upon pet i t i on t he cour t  i n and 
f or  t he count y  i n whi ch such ar bi t r at or s,  or  a 
maj or i t y of  t hem,  ar e s i t t i ng may compel  t he 
at t endance of  such per son or  per sons bef or e sai d 
ar bi t r at or  or  ar bi t r at or s,  or  puni sh sai d per son or  
per sons f or  cont empt  i n t he same manner  now pr ovi ded 
f or  secur i ng t he at t endance of  wi t nesses or  t hei r  
puni shment  f or  negl ect  or  r ef usal  t o at t end i n t he 
cour t s of  t hi s st at e.  

( Emphasi s added. )  

9 9 U. S. C.  § 7 pr ovi des:  

 The ar bi t r at or s sel ect ed ei t her  as pr escr i bed i n 
t hi s t i t l e or  ot her wi se,  or  a maj or i t y of  t hem,  may 
summon i n wr i t i ng any per son t o at t end bef or e t hem or  
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Ar bi t r at i on Act  has been i nt er pr et ed t o per mi t  di scover y,  unl ess 

t he di scover y i nvol ves non- par t i es. 10  Thi s coul d expl ai n why 

Wi s.  St at .  § 788. 07,  whi ch has no par al l el  i n t he Feder al  

Ar bi t r at i on Act ,  was cr eat ed——namel y,  t o make deposi t i ons mor e 

di f f i cul t  t o obt ai n t han ot her  di scover y.    

¶111 I n sum,  Bor st ' s i nt er pr et at i on of  Wi s.  St at .  § 788. 07 

cr eat ed a r est r i ct i ve r ul e,  but  t hat  r ul e di sr egar ded t he 

adj acent  st at ut e and may have mi si nt er pr et ed t he pur pose of  t he 

deposi t i on st at ut e.    

                                                                                                                                                             
any of  t hem as a wi t ness and i n a pr oper  case t o br i ng 
wi t h hi m or  t hem any book,  r ecor d,  document ,  or  paper  
whi ch may be deemed mat er i al  as evi dence i n t he case.   
The f ees f or  such at t endance shal l  be t he same as t he 
f ees of  wi t nesses bef or e mast er s of  t he Uni t ed St at es 
cour t s.  Sai d summons shal l  i ssue i n t he name of  t he 
ar bi t r at or  or  ar bi t r at or s,  or  a maj or i t y of  t hem,  and 
shal l  be s i gned by t he ar bi t r at or s,  or  a maj or i t y of  
t hem,  and shal l  be di r ect ed t o t he sai d per son and 
shal l  be ser ved i n t he same manner  as subpoenas t o 
appear  and t est i f y bef or e t he cour t ;  i f  any per son or  
per sons so summoned t o t est i f y  shal l  r ef use or  negl ect  
t o obey sai d summons,  upon pet i t i on t he Uni t ed St at es 
di st r i ct  cour t  f or  t he di st r i ct  i n whi ch such 
ar bi t r at or s,  or  a maj or i t y of  t hem,  ar e s i t t i ng may 
compel  t he at t endance of  such per son or  per sons bef or e 
sai d ar bi t r at or  or  ar bi t r at or s,  or  puni sh sai d per son 
or  per sons f or  cont empt  i n t he same manner  pr ovi ded by 
l aw f or  secur i ng t he at t endance of  wi t nesses or  t hei r  
puni shment  f or  negl ect  or  r ef usal  t o at t end i n t he 
cour t s of  t he Uni t ed St at es.  

10 See,  e. g. ,  Li f e Recei vabl es Tr ust  v.  Syndi cat e 102 at  
Ll oyd' s of  London,  549 F. 3d 210 ( 2d Ci r .  2008) ;  St ant on v.  Pai ne 
Webber  Jackson & Cur t i s,  I nc. ,  685 F.  Supp.  1241 ( S. D.  Fl a.  
1988) ;  Gabr i el  Her r mann,  Not e,  Di scover i ng Pol i cy Under  t he 
Feder al  Ar bi t r at i on Act ,  88 Cor nel l  L.  Rev.  779,  791–92 ( 2003)  
( " [ C] our t s have gener al l y const r ued [ § 7 of  t he Feder al  
Ar bi t r at i on Act ]  as gr ant i ng ar bi t r at or s t he power  t o or der  t he 
par t i es t o submi t  t o pr e- hear i ng di scover y. " ) .     
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D.  I nsur ance Cont r act  Pr ovi s i ons 

¶112 The Bor st  case does not  expl ai n t he r el at i onshi p 

bet ween st at ut or y aut hor i t y f or  di scover y i n an ar bi t r at i on 

pr oceedi ng and cont r act ual  pr ovi s i ons t hat  r equi r e an i nsur ed t o 

pr ovi de i nf or mat i on t o i t s i nsur er .   I n Bor st ,  t he pl ai nt i f f ' s  

medi cal  r ecor ds and bi l l s  and wage l oss r ecor ds wer e suppl i ed t o 

t he i nsur er .   Bor st ,  291 Wi s.  2d 361,  ¶¶7,  54.   Bor st ' s i ni t i al  

posi t i on was t o r esi st  a deposi t i on,  whi ch was cl ear l y  

aut hor i zed by st at ut e.   The Bor st  cour t  st at ed t hat  " absent  a 

cont r act ual  pr ovi s i on speci f y i ng how di scover y wi l l  be handl ed,  

t he par t i es ar e l i mi t ed t o t he di scover y pr ocedur es pr ovi ded i n 

t he st at ut es. "   I d. ,  ¶59.   But  t he deci s i on does not  expl ai n 

whet her  cont r act ual  pr ovi s i ons r equi r i ng such i t ems as medi cal  

r ecor ds and even a medi cal  exami nat i on ar e i ncl uded i n 

" di scover y. "  

¶113 The maj or i t y opi ni on i n t hi s case goes beyond Bor st  

because i t  appear s t o nul l i f y  c l ear  and sensi bl e r equi r ement s i n 

t he i nsur ance cont r act  f or  t he i nsur ed t o suppl y  i nf or mat i on t o 

t he i nsur er  i n t hose si t uat i ons wher e t he par t i es agr ee t o 

ar bi t r at i on.   The maj or i t y di r ect s t he ar bi t r at i on panel ,  on 

r emand,  " t o cabi n di scover y t o t he deposi t i ons cont empl at ed i n 

§ 788. 07,  i . e. ,  ' deposi t i ons t o be used as evi dence bef or e t he 

ar bi t r at or s. ' "   Maj or i t y op. ,  ¶2;  see al so i d. ,  ¶11 ( " [ W] e 

r et ur n t he act i on t o t he panel  wi t h i nst r uct i ons t o l i mi t  

di scover y t o t he sect i on enact ed by t he l egi s l at ur e f or  

pr eci sel y t hese si t uat i ons:  Wi s.  St at .  § 788. 07. " ) ;  i d. ,  ¶23 

( " [ W] e i nst r uct  t he ar bi t r at i on panel  t o l i mi t  di scover y t o t hat  
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pr ovi ded f or  i n Wi s.  St at .  § 788. 07. " ) .   The maj or i t y opi ni on 

sums up i t s second hol di ng:  

[ T] he l egi s l at ur e has set  f or t h,  i n t he f or m of  
§ 788. 07,  a nar r ow scope of  di scover y f or  ar bi t r at i on 
pr oceedi ngs i n t he absence of  an expl i c i t ,  speci f i c ,  
and cl ear l y dr af t ed ar bi t r at i on c l ause t o t he 
cont r ar y.   I DS f ai l ed t o i ncl ude any such l anguage i n 
i t s pol i cy and we t her ef or e i nst r uct  t he panel  t o 
l i mi t  di scover y t o t hat  pr ovi ded f or  i n § 788. 07.  

I d. ,  ¶2 ( emphasi s added) .  

¶114 The maj or i t y opi ni on appear s t o pr ecl ude t he i nsur er  

f r om r esor t i ng t o any pr ovi s i on out si de t he ar bi t r at i on sect i on 

of  t he i nsur ance cont r act  t o obt ai n i nf or mat i on t hat  may be used 

t o pr epar e f or  a possi bl e ar bi t r at i on hear i ng,  i . e. ,  pr ehear i ng 

di scover y.   Mor eover ,  i t s  t ough new condi t i ons——" expl i c i t ,  

speci f i c ,  and c l ear l y dr af t ed"  aut hor i t y i n t he ar bi t r at i on 

c l ause——pr ovi de a t est  t hat  may super sede t he par t i es '  

i nt ent i ons.    

¶115 The I DS i nsur ance cont r act  wi t h t he Mar l owes i s 

expl i c i t ,  speci f i c ,  and cl ear  i n t hi s case:  

 What  To Do I n Case Of  An Aut o Acci dent  Or  Loss 

 .  .  .  .   

 1.  We must  be not i f i ed pr ompt l y of  how,  when 
and wher e t he acci dent  or  l oss happened.   Not i ce 
shoul d al so i nc l ude t he names and addr esses of  any 
i nj ur ed per sons and any wi t nesses.  

 2.  A per son seeki ng any cover age must :  

  a.  Cooper at e wi t h us i n t he i nvest i gat i on,  
set t l ement  or  def ense of  any c l ai m or  sui t .  

  .  .  .  .  
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  c.  Submi t ,  as of t en as we r easonabl y 
r equi r e:  

   ( 1)  To physi cal  exams by physi c i ans we 
sel ect .   We wi l l  pay f or  t hese exams.  

   ( 2)  To answer  quest i ons under  oat h 
when asked and by anyone we name.   They shal l  do so 
separ at el y,  out s i de t he pr esence of  any ot her  per son 
who may be r equest ed t o answer  quest i ons under  oat h i n 
connect i on wi t h t he l oss.   They must  al so s i gn copi es 
of  t he answer s.  

  d.  Aut hor i ze us t o obt ai n medi cal  r epor t s 
and ot her  per t i nent  r ecor ds.  

  e.  Submi t  a pr oof  of  l oss when r equi r ed by 
us.  

 .  .  .  .   

Medi cal  Expense Cover age 

 We wi l l  pay r easonabl e expenses f or  necessar y 
medi cal  ( i ncl udi ng chi r opr act i c)  .  .  .  ser vi ces 
i ncur r ed because of  bodi l y i nj ur y sust ai ned by an 
i nsur ed and caused by an acci dent .  

 .  .  .  .   

 We have t he r i ght  t o:  

 1.  Obt ai n and use:  

  a.  Peer  r evi ews;  and 

  b.  Medi cal  bi l l  r evi ews 

of  t he medi cal  expenses and ser vi ces t o det er mi ne i f  
t hey ar e r easonabl e and necessar y f or  t he bodi l y 
i nj ur y sust ai ned.  

 2.  Use a medi cal  exami nat i on of  t he i nj ur ed 
per son t o det er mi ne i f :  

  a.  The bodi l y i nj ur y was caused by a mot or  
vehi c l e acci dent ;  and 
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  b.  The medi cal  expenses and ser vi ces ar e 
r easonabl e and necessar y f or  t he bodi l y i nj ur y 
sust ai ned.  

¶116 Her e,  I DS sought :  

 ( a)  wr i t t en i nt er r ogat or i es.  

 ( b)  r equest s f or  pr oduct i on of  document s.  

 ( c)  medi cal  and empl oyment  aut hor i zat i ons.  

 ( d)  i ncome t ax r et ur n r el eases.  

 ( e)  deposi t i ons of  t he pl ai nt i f f .  

 ( f )  deposi t i ons of  t r eat i ng heal t hcar e pr ovi der s.  

 ( g)  def ense medi cal  exami nat i ons.  

¶117 Deposi t i ons of  t he pl ai nt i f f s and of  t he t r eat i ng 

heal t hcar e pr ovi der s ar e expl i c i t l y  aut hor i zed by Wi s.  St at .  

§ 788. 07.  

¶118 A def ense medi cal  exami nat i on i s aut hor i zed by t he 

cont r act ual  r equi r ement s t o submi t  t o " physi cal  exams by 

physi c i ans we sel ect "  and " a medi cal  exami nat i on of  t he i nj ur ed 

per son. "  

¶119 Request s f or  pr oduct i on of  document s and " medi cal  and 

empl oyment  aut hor i zat i ons"  appear  t o over l ap.   These demands ar e 

gr ounded i n t he cont r act ual  aut hor i t y " t o obt ai n medi cal  r epor t s  

and ot her  per t i nent  r ecor ds, "  " pr oof  of  l oss, "  and " [ m] edi cal  

bi l l  r evi ews. "  

¶120 Request s f or  i ncome t ax r et ur n r el eases may be r el at ed 

t o pl ai nt i f f ' s  medi cal  expense deduct i ons and/ or  pl ai nt i f f ' s  

i ncome over  t i me.   Such r et ur ns woul d have t o be r el evant  and 

mi ght  r equi r e j ust i f i cat i on t o t he ar bi t r at or s but  t hey ar e 

cer t ai nl y not  i r r el evant  per  se.  
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¶121 Wr i t t en i nt er r ogat or i es can be const r ued as f al l i ng 

under  t he r equi r ement  t o " answer  quest i ons under  oat h when 

asked. "  

¶122 Thi s case i s f act ual l y di f f er ent  f r om t he Bor st  case.   

Pl ai nt i f f  Bor st  mai nt ai ned t hat  " t her e was no r eal  need f or  

di scover y,  gi ven t hat  t her e was no cl ai m of  per manent  i nj ur y,  

t he medi cal  r ecor ds and bi l l s  had been suppl i ed,  and Al l st at e 

c l ai med t o have f ul l y assessed l i abi l i t y"  bef or e i t  made a 

set t l ement  of f er .   See ¶96,  supr a.   Her e,  pur por t edl y,  t her e i s 

a c l ai m of  per manent  i nj ur y,  and a r equest  f or  medi cal  r ecor ds 

and bi l l s  t hat  have not  been suppl i ed;  f ur t her mor e,  causat i on i s 

at  i ssue.   See ¶76,  supr a.  

¶123 Consequent l y,  I  bel i eve i t  i s  i mper at i ve f or  t he 

maj or i t y t o expl ai n why t he di scover y sought  by I DS was not  

expl i c i t l y  aut hor i zed by t he i nsur ance cont r act .   I f  an 

i nsur er ' s agr eement  t o par t i c i pat e i n ar bi t r at i on ser ves t o 

nul l i f y  t he i nsur er ' s cont r act ual  r i ght s t o obt ai n i nf or mat i on 

f r om i t s i nsur ed,  i nsur er s wi l l  f ace a power f ul  di s i ncent i ve t o 

agr ee t o ar bi t r at i on,  and t he ar bi t r at i on of  cont r act ual  

di sput es wi l l  suf f er  a maj or  set back.  

E.  St andar d of  Revi ew 

¶124 Ther e i s one addi t i onal  concer n.   I  bel i eve t he 

maj or i t y opi ni on mi sst at es t he st andar d of  r evi ew i n r el at i on t o 

t he ar bi t r at i on panel ' s di scussi on of  di scover y.  

¶125 The ar bi t r at i on panel  based i t s di scover y r ul i ng on a 

sent ence i n t he ar bi t r at i on pr ov i s i on of  t he i nsur ance cont r act ,  

namel y,  " Local  r ul es of  l aw as t o pr ocedur e and evi dence wi l l  
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appl y. "   As t he maj or i t y opi ni on not es,  t he panel  decl ar ed t hat :  

" The t er m ' l ocal  r ul es of  [ l aw as t o]  pr ocedur e[ , ' ]  as t he 

pol i cy empl oys i t ,  i s  bot h c l ear  and i nf or mat i ve.   I t  denot es 

t he c i v i l  r ul es of  pr ocedur e t hat  gover n cour t  pr oceedi ngs dai l y 

i n l ocal  cour t r ooms. "   Maj or i t y op. ,  ¶5.   The panel  added t hat ,  

" I f  t he pur pose of  ar bi t r at i on i s t o achi eve an expedi t ed,  

ef f i c i ent  deci s i on t hat  ul t i mat el y det er mi nes t he t r ut h,  mor e,  

not  l ess,  pr epar at i on f or  hear i ng i s t he most  sensi bl e way t o 

achi eve t hat ,  a goal  t he cont r act  cont empl at es. "  

¶126 When an ar bi t r at i on panel  i nt er pr et s a pr ovi s i on i n an 

appl i cabl e cont r act ,  t he panel ' s i nt er pr et at i on shoul d be 

af f or ded some def er ence i n r evi ew by a cour t .   Such def er ence i s  

capt ur ed by t he concept  of  " per ver se mi sconst r uct i on. "  

¶127 " Cour t s wi l l  vacat e an awar d when ar bi t r at or s exceeded 

t hei r  power s t hr ough ' per ver se mi sconst r uct i on, '  posi t i ve 

mi sconduct ,  a mani f est  di sr egar d of  t he l aw,  or  when t he awar d 

i s i l l egal  or  i n v i ol at i on of  st r ong publ i c pol i cy. "   Bal dwi n-

Woodvi l l e Ar ea Sch.  Di st .  v.  W.  Cent .  Educ.  Ass ' n,  2009 WI  51,  

¶21,  317 Wi s.  2d 691,  766 N. W. 2d 591 ( c i t at i ons omi t t ed) .   A 

cour t  must  appl y t he st andar d of  r evi ew t hat  i s appr opr i at e f or  

t he f act s of  t he case.  

¶128 An ar bi t r at i on awar d i nvol v i ng t he i nt er pr et at i on of  a 

cont r act  wi l l  not  be di st ur bed unl ess i t  i s  t he pr oduct  of  a 

per ver se mi sconst r uct i on of  t he cont r act ,  Ci t y of  Oshkosh 

( Publ i c Li br ar y)  v.  Oshkosh Publ i c Li br ar y Cl er i cal  & 

Mai nt enance Empl oyees Uni on Local  796- A,  99 Wi s.  2d 95,  106,  299 

N. W. 2d 210 ( 1980)  ( c i t i ng cases) ,  or  unl ess t he cont r act  i t sel f  
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vi ol at es t he l aw.   Her e,  t he appr opr i at e st andar d i s t he 

" per ver se mi sconst r uct i on"  st andar d because Bor st  per mi t s t he 

scope of  di scover y t o be set  out  i n t he cont r act .  

¶129 I n Bal dwi n- Woodvi l l e,  t he cour t  st at ed:  

 [ W] e do not  det er mi ne whi ch const r uct i on——t he 
ar bi t r at or ' s or  t he Di st r i ct ' s——i s mor e r easonabl e.   
See Lukowski ,  184 Wi s.  2d at  153 ( " [ T] hi s cour t  wi l l  
not  upset  t he awar d even i f  t hi s cour t  mi ght  have 
deci ded t he mat t er  di f f er ent l y. " ) .   I nst ead,  we wi l l  
uphol d an awar d i f  t her e i s " some r easonabl e 
f oundat i on f or  t he i nt er pr et at i on of  t he cont r act  
of f er ed i n t he deci s i on. "   I d.  

Bal dwi n- Woodvi l l e,  317 Wi s.  2d 691,  ¶22.  

¶130 The maj or i t y woul d be har d pr essed t o ar gue t hat  t her e 

i s no r easonabl e basi s f or  t he panel ' s const r uct i on of  t he 

" Local  r ul es of  l aw"  sent ence i n t he ar bi t r at i on pr ovi s i on of  

t he cont r act .   Af t er  al l ,  t he Mar l owes'  at t or ney conceded t hat  

t he const r uct i on was " r easonabl y  made. "   Mor eover ,  t he sent ence—

—whi ch i s not  uni que t o t he Mar l owes'  i nsur ance cont r act ——must  

mean somet hi ng,  and i t  i s  not  pl ausi bl e t hat  t he sent ence was 

i nt ended t o mean t hat  ar bi t r at or s ar e bound by r ul es of  

pr ocedur e and ev i dence est abl i shed by t he c i r cui t  cour t s——count y 

by count y——but  need not  f ol l ow t he pr ocedur al  and evi dent i ar y 

r ul es embodi ed i n st at e l aw.  

¶131 The maj or i t y ' s st andar d of  r evi ew ci t es t he per ver se 

mi sconst r uct i on st andar d but  t hen di sr egar ds i t .   Maj or i t y op. ,  

¶10.  

¶132 Cl ear l y,  a cont r act  may aut hor i ze pr ehear i ng di scover y 

i n an ar bi t r at i on pr oceedi ng.   I t  i s  not  mani f est  di sr egar d of  

t he l aw or  a v i ol at i on of  st r ong publ i c pol i cy t o do so.   The 
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i ssue her e i s whet her  t he cont r act ' s r ef er ence t o " Local  r ul es 

of  l aw"  achi eved t hi s pur pose.   Thi s cour t  i s  r equi r ed t o gi ve a 

def er ent i al  r evi ew of  t he ar bi t r at i on panel ' s const r uct i on of  

t he cont r act  l anguage,  not  r el y on ext r aneous l aw.  

¶133 Pr oper  appl i cat i on of  t he per ver se mi sconst r uct i on 

st andar d woul d put  t hi s case i n a di f f er ent  l i ght .  

I I I .  CONCLUSI ON 

 ¶134 Once agai n,  t he t heme t hat  per meat es t he maj or i t y 

opi ni on i s t hat  ar bi t r at i ons ar e di f f er ent  f r om ci v i l  cour t  

t r i al s and t hus di scover y i n ar bi t r at i on shoul d be whol l y 

di f f er ent  f r om di scover y i n cour t  cases.  

 ¶135 I  agr ee t hat  ar bi t r at i on di scover y shoul d nor mal l y be 

si mpl er  and mor e st r eaml i ned t han ci v i l  cour t  di scover y.   

Ar bi t r at or s have a vest ed i nt er est  i n maki ng ar bi t r at i on wor k as 

i nt ended.   Thus,  depr i v i ng ar bi t r at or s of  v i r t ual l y al l  

aut hor i t y t o manage pr ehear i ng di scover y,  consi st ent  wi t h t he 

goal s of  ar bi t r at i on,  and f or ci ng t he par t i es t o di scover  

evi dence and pr esent  evi dence pr i mar i l y at  t he ar bi t r at i on 

hear i ng,  st r i ke me as under cut t i ng ar bi t r at i on,  not  f aci l i t at i ng 

i t .   Af t er  t hi s deci s i on,  t i me wi l l  t el l .    

¶136 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

 

 

 

 



No.   2011AP2067. dt p 
 

 

 
 

1

 
 

 
 


	CaseNumber
	AddtlCap

		2014-09-15T18:33:21-0500
	CCAP




