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August 20, 2015

Chairman Jim Ott
Assembly Committee on Judiciary

Chairman Van Wanggaard
Senate Committee on Judiciary and Public Safety

Dear Chairmen Ott and Wanggaard and members of the Committees,
Chairman Ott, Chairman Wanggaard, and members of the committees,

Thank you for the opportunity to provide information regarding Assembly Bill 90/Senate Bill 82, which
makes many changes to Wisconsin’s criminal procedure code. As a statutory member of the Wisconsin
Judicial Council, the State Public Defender (SPD) has been represented throughout the process of
drafting this bill.

The 4 major changes in AB 90/SB82 are 1) encouraging prompt disposition of misdemeanors; 2)
reorganizing discovery rules; 3) clarifying inconsistent statutes; and 4) adding more than 20 new
statutory provisions to clarify current statute and codify case law.

This long and technical bill represents not only a significant time and work investment by the Judicial
Council, but also significant policy decisions and agreements by parties in the criminal justice system.

The package of revisions in this draft represents years of work and compromise among prosecutors,
defense counsel, judges and other criminal justice stakeholders. The State Public Defender (SPD)
recognizes the difficult decisions that went into the drafting of this legislation and achieving a
compromise as a comprehensive bill. Our perspective is that this bill represents an opportunity to
improve the procedures of the criminal justice system and was not and should not be a vehicle to provide
an “advantage” or “edge” to any party.

The Judicial Council created the Criminal Procedure Committee in May 1992, as one of its two ongoing
study committees. The Committee's charge was to study a complete revision of Chapters 967 - 976 of
the statutes. The rationale behind the project was stated as follows:

A properly codified criminal procedure code may improve the quality of legal practice in this
state and cut down on a number of errors and appeals.

There were several reasons for the Council's decision to take on this task. First, the Council had been
responsible for the last comprehensive revision of the criminal procedure statutes. In 1967, the
Wisconsin Legislature funded a Judicial Council Criminal Rules Committee "to prepare a complete
redraft of those statutes which deal with procedure in criminal cases." That effort resulted in a bill
enacted as Chapter 255, Laws of 1969, which became effective on July 1, 1970. The bill created
Chapters 967 to 976 and stated its purpose as follows: "[This bill] attempts to codify statutory and case
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law in systematic form beginning with the initiation of the criminal process and ending with post
conviction remedies." This statement of purpose mirrors the intent of the current revision. Further, the
earlier revision was based on study of various model acts, such as the American Law Institute's Model
Code of Pre-Arraignment Procedure and the then-new ABA Standards for Criminal Justice. This
connection with model rules also exists in the current revision.

After the 1970 revision, the Council sponsored several significant study committees on criminal
procedure topics. These resulted in the revision or creation of statutes and rules relating to competency
to stand trial; the insanity defense; restitution procedures; conducting proceedings by telephone and
audiovisual means; and the use of videotaped testimony. The Judicial Council continued to be
significantly involved with the criminal procedure statutes.

In the years leading up to the creation of the Criminal Procedure Committee, several criminal procedure
issues had been referred to the Council and put on hold, in the anticipation that they would eventually be
dealt with together. One of these referrals was a request from Uniform Commissioners on State Laws to
evaluate the Uniform Rules of Criminal Procedure. The Uniform Rules are based on the current version
of the ABA Standards for Criminal Justice.

Finally, and more generally, several members of the Council were convinced that the criminal procedure
statutes needed a complete review: provisions were hard to find; the Code's organization had broken
down as new provisions were added; and case law needed to be codified. The situation appeared to be
very much like the one that had existed before the 1970 revision.

With this background, the guiding principle for the Committee was that current procedures should be
reflected in the statutes and presented in a manner that made them easy to find and understandable. A
well-intentioned, if inexperienced, prosecutor, defense lawyer, or judge ought to be able to rely on the
statutes as a clear and accessible guide to criminal procedure.

The Committee began its work during the summer of 1992 and proceeded in the manner that was then
typical for Judicial Council study committees: the Committee's membership comprised Council members
who elected to participate, augmented with ad hoc members selected for their expertise in the criminal
law. The drafting committee was diverse, including district attorneys, assistant attorneys general, public
defenders, private defense lawyers, judges, and academics. It operated by compromise — not every
committee member was wholeheartedly in favor of every item, and not every member preferred each
item as it was finally approved. But the final product carried the unanimous endorsement of the drafting
committee.

The Committee was staffed by the Judicial Council's executive secretary, James L. Fullin, who
maintained minutes of the Committee's discussion and prepared all draft material considered by the
Committee.

The Committee's progress was interrupted when, effective July 1, 1995, the Judicial Council's budget
and its two staff positions were eliminated.

The Committee of volunteers decided to finish its work despite lacking the staff assistance that had to
this point been the rule for Council projects of this scope. Work was resumed on the complete review of
the Criminal Procedure Code, proceeding statute by statute, word by word, through the material. The
Committee operated by consensus, reaching general agreement on each section before it was approved.
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The 1999 final draft included a complete revision of the Criminal Procedure Code, consisting of
Chapters 967 through 975 and Chapter 979, with one exception: Chapter 973, Sentencing, was not
included. Each chapter was completely reorganized; a great deal of material was moved from one
chapter to another. Longer chapters were broken down into subchapters. Long statutes were divided
into separate statutes. Subsections within lengthy statutes were provided with captions. All these
changes were intended to make the statutes easier to use by making their contents more readily apparent.
All significant revisions were followed by Comments that explain the nature and purpose of the change.
The final product carried the unanimous endorsement of the Criminal Procedure Committee. Not
everyone was wholeheartedly in favor of every item; not everyone preferred each item exactly as it was
drafted. But, on balance, all committee members endorsed and recommended adoption of the draft.

The revision was unanimously approved by the Judicial Council on December 10, 1999 (Justice Crooks
abstaining). The draft was forwarded to the Legislative Reference Bureau [LRB] with the request that a
draft marked “Preliminary Draft — Not Ready For Introduction” be prepared. The idea was that while the
technical work was being done by the LRB, the draft could be circulated to various interested groups
before it appeared to be in a final form. Drafts were shared with the following groups: Criminal Law
Section of the State Bar; State Public Defender; Wisconsin Association of Criminal Defense Lawyers;
Wisconsin District Attorney’s Association [WDAAJ; and Chief Judges. Presentations were made during
the year 2000 to most of these groups.

In the summer of 2014, at the request of the authors of 2013 Assembly Bill 383, the Criminal Procedure
Committee was reconstituted as an ad-hoc committee to review any concerns with that version of the bill
in preparation for the 2015-16 legislative session. The committee was made up of criminal defense
experts, prosecutors, the Department of Justice, judges and academics. All committee members as well
as outside groups were given the opportunity to submit any changes or additions to the bill as well as
proposed alternative language. The committee met several times for all-day meetings to consider these
submitted ideas. A majority of the recommended changes were approved unanimously.

Code revision remains a relevant topic. A properly codified criminal procedure code will improve the
quality of legal practice in this state, reduce the number of errors and appeals, and foster court efficiency
and effectiveness.

Current practice should be and would be reflected in the statutes and presented in a manner that is easy
to find and understand. Prosecutors, defense lawyers, judges, and members of the general public will be
better able to rely on the statutes as a guide to criminal procedure.

Each chapter of the Criminal Procedure Code (except Chapter 973 Sentencing) has been completely
reorganized, following the chronological order of a case from arrest to judgment.

Overly long chapters were broken down into subchapters.

Overly long statutes were divided into separate statutes.

« Subsections within lengthy statutes were provided with captions.

« A “plain language” drafting style was adopted to the fullest extent possible.

We have catalogued some of the provisions of 2015 Assembly Bill 90, the Wisconsin Judicial Council
(WIC) bill revising the Criminal Procedure Code — identifying those that the SPD advocated for or
against and also those that are beneficial, problematic or otherwise significant from our perspective. We
hope that this information will allow the members of the Assembly and Senate Committees, our SPD
colleagues, and other criminal defense practitioners, to make informed decisions about this compromise
bill.
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L. Beneficial/Advocated for:

a) Juvenile in Need of Protective Services pleading requirement - 938.30 (3)

Clarifies the inconsistency in current law that a juvenile found incompetent to proceed must still claim to
be knowingly and voluntarily waiving their rights in a JIPS proceeding by saying that the court can enter
an order without taking a plea if the juvenile has been found incompetent.

b) Appearance excused (appearance by attorney) in misdemeanors - 967.13 (2)

Misdemeanor defendant may authorize attorney to act and, with prior leave of the court, may be excused
from attendance, except for guilty or no contest plea, sentencing, or other proceeding at which a right
personal to defendant is waived. Ameliorates indigent clients’ transportation challenges and allows
employed clients to miss less work.

¢) Release of arrested person by law enforcement officer - 969.17

Codifies discretionary authority of police to release a person arrested without a warrant and eliminates
current law qualifier in s. 968.08 “when there are insufficient grounds for issuance of a criminal
complaint” because, per draft WJC Comment, it does “not recognize all the bases for exercise of this
authority.”

d) Requirement of probable cause finding within 48 hours after warrantless arrest - 969.19
Codification of Riverside v McLaughlin, 500 US. 44 (1991). Remedy is release.

e) Law enforcement officer authorized to issue citation for misdemeanor, and all persons cited for a
misdemeanor shall be released without cash bond, with enumerated exceptions - 969.24 (2) and (2m)

1) A person arrested for an offense in another county may have bail set by the court in the county of
arrest - 969.35

Allows release without unnecessary delay and expense - current law requires transporting defendant to
county where offense occurred so bail can be set by that court.

g) Police may take cash deposit at police station if cash bail is set before the initial court appearance -
969.36

Applicable in cases involving mandatory arrest, arrest in another county, or offenses listed in the bail
schedule.

h) Elimination of current s. 969.14 (1) authority of sureties (persons who make a cash deposit to secure
appearance bond) to arrest defendant and deliver him or her to sheriff - 969.41

Sureties who wish to be discharged from obligations of bond may apply to court for an order to that
effect under new s. 969.37.

i) Deferred and suspended prosecution agreements - 970.15

Defines terms, makes agreements available in all case types (except OWIs per current law), makes
agreements and statements inadmissible at later trial, and makes agreements enforceable in same manner
as plea agreements.

) Initial appearance in court required within 96 hours after arrest - 971.015 (1) (a)
Clarifies current s, 970.01°s general requirement that it occur “within a reasonable time.”
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k) DA may provide discovery before initial appearance - 971.015 (4)

Comment to WJC draft provides: Delaying the initial appearance in non-custody cases and allowing
discovery before that appearance can be important attributes of a system that allows prompt disposition
of misdemeanors — a development this revision intends to encourage and facilitate.

1) Release at initial appearance with non-monetary conditions - 971.027
States that if the criminal complaint or other valid charging document is not available at the initial
appearance, then the defendant is entitled to release on non-monetary conditions.

m) Right to counsel — unless the defendant makes a knowing and voluntary waiver of the right to counsel
at the initial appearance, the court shall not permit an unrepresented defendant to enter a plea other
than not guilty - 971.027 (1)

n) DA shall provide discovery at initial appearance - 971.035
All police investigative reports and defendant’s criminal record in DA’s possession. Disclosure of all
other material governed by general discovery rules ins. 971.43.

o) Create a process to obtain evidence (documents and other tangible objects) by subpoena before trial -
971.49

Process intended to facilitate settlement or trial preparation. Subpoena must be issued by court; motion to
quash available.

p) Create a process to obtain non-testimonial discovery from a third party prior to trial - 971.57
Defendant may obtain a subpoena requiring a third party to participate in a procedure to obtain non-
testimonial evidence (under new s. 971.56, at RL 145). Defendant must show probable cause to believe
the person subpoenaed committed the crime with which the defendant is charged, that evidence is
necessary to adequate defense, and that evidence cannot practicably be obtained elsewhere. Subpoena
must be issued by court; motion to quash available.

q) Exception to guilty-plea waiver rule for challenges to constitutionality of statute - 971.085 (1) (b)
Prevents unnecessary trials when only dispute is about the validity of the applicable statute, by allowing
a challenge on appeal to the constitutionality of a statute after a defendant enters a guilty plea to the
charge.

r) Consolidation provisions expanded - 971.09

Comprehensive revision of current s. 971.09, intended to make consolidation of cases pending in
different counties more widely available. Allows consolidation for no-contest pleas as well as guilty
pleas, consolidation after judgment of conviction, and consent to read-in procedure for charges in other
counties. Deletes the in-custody requirement.

s) Court may express reservations about appropriateness of a plea agreement’s sentence
recommendations before accepting plea - 971.08 (1) (ag)

Intended to decrease post-sentencing claims of “sandbagging” if the court accepts a plea and then
exceeds a negotiated sentence recommendation.
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t) Changes to competency to stand trial procedures.
Current law secs. 971.13 - .14 are re-codified and subtitled in proposed Subchapter 11, Competency, secs.
975.30 - .39, with the following changes:

975.33 (1) (f) and 975.36 (1), require that the examination and re-examination reports contain an opinion
about whether a person who is not likely to regain competency meets the criteria for commitment under
ch. 51 or 55, to facilitate the decision whether to pursue civil commitment or protective placement.

075.33 (2), allows a court to appoint a guardian ad litem for a defendant in a case in which competency
has been raised as an issue.

975.34 (3), changes the burden of going forward with evidence at a competency hearing. It reflects the
Council’s conclusion that the procedures would be simpler and clearer if the burden of going forward
was assigned to the prosecution in all cases. This change eliminates the current law requirement of
asking the defendant what he or she claims in order to allocate the burdens of proof.

975.34 (4), based upon Rule 466 (f), Uniform Rules of Criminal Procedure, does not allocate the burden
of persuasion to any party, and it provides that the defendant shall be found competent only if the court,
after hearing the evidence or reviewing the report or both, finds by the greater weight of the evidence
that the defendant is competent.

975.34 (6) (b), establishes a “greater weight of the evidence” standard for finding that the defendant is
likely to regain competency if treated. Outpatient treatment can be ordered with no additional findings.
Inpatient treatment may be ordered if “clear and convincing evidence” is present that the defendant can
be restored to competency within the maximum commitment period. This provision is intended to offer
protection roughly equivalent to those facing civil commitment in terms of the burden of persuasion.

975.34 (7) (c), requires the commitment order to specify the number of days of sentence credit to be
applied toward reduction of the maximum length of commitment.

975.36 (2), requires reports, and hearings within 14 days of receipt of the report, at any time that the
department determines that the defendant is competent or is unlikely to regain competency within the
commitment period. This provision is in addition to the reports and hearings provided at 3, 6 and 9
month intervals under current law.

975.38, requires that a decision be made promptly at the end of the commitment to either discharge the
defendant or pursue the transition to a civil commitment or protective placement.

975.39, codifies standards and procedures for challenges at the post-conviction stage, consistent with
State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994).

u) Changes to procedures in trials following a plea of not guilty by reason of mental disease or defect.
Current law secs. 971.15 - .17 are re-codified and subtitled in proposed Subchapter 111, Mental
Responsibility, secs. 975.50 - .64, with the following changes:

075.52 (4) (b), replaces current s. 971.165 (3) (b) and provides that the commitment order entered under

s.975.57 is the final order in the case, from which the defendant has a right to appeal, codifying State v.
Smith, 113 Wis. 2d 497, 508-511, 355 N.W.2d 376 (1983).
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975.55 - .56, allow an immediate, temporary commitment to the department for additional investigation
and examination, to last until a hearing on the final commitment can be held under s. 975.57.

971.17 (6) is revised in new s. 975.61, to require notice to the corporation counsel of the expiration of
the commitment order because it is corporation counsel’s duty to initiate civil commitment or protective
placement proceedings. The current law provision allowing the court to “order the proceeding” if the
county does not proceed under ch. 51 or 55 is deleted.

v) Appointment of SPD counsel without a determination of indigency clarification - 977.07

Makes changes to clarify and provide consistency with other provisions in Chapters 48, 51, 55, and 938
that will allow for appointment of SPD counsel in two instances: when competency prohibits the
determination of eligibility and for the representation of children involved in a termination of parental
rights case.

11. Problematic/Advocated against:

a) Arrest warrant without criminal complaint if probable cause to believe person named committed
offense - 969.20 (2)

Warrant may issue based on filed affidavit or after examination under oath.

Comment to 12/1/99 draft says it is intended for situation when subject can’t immediately be located
“and when a chance to speak with the person may clarify whether issuing a criminal charge is
appropriate.”

b) Amending the charge after plea entered - 970.09

Codifies case law. New sub. (2) allows amendment after plea but before trial, with leave of the court and
provided that the defendant’s rights are not prejudiced. Sub. (4) amends current s. 971.29 (2), and limits
amendments after verdict to “technical variances” to conform to the proof.

c¢) Process for disclosure of discoverable materials - 971.51

SPD believes that both parties should be required to provide copies of discoverable material to the other
side.

Problems obtaining discovery from the prosecution, in the years since this provision was drafted, have
been reported by SPD staff and the private defense bar. Some prosecutors require the defense to visit the
DA office and allow access to the file to make copies only at specified times. Sometimes the hours are
unworkable; attorneys or other staff are unavailable or do not have sufficient time to make copies; travel
expense is prohibitive; or the fees are not reduced to reflect that defense staff made the copies. All of
these logistical issues result in delay of the case.

III. Otherwise significant:

a) No-knock warrant execution - codification of case law - 968.465 (6)

Warrant may authorize execution without announcement when reasonable suspicion is shown that
announcement and delay would be dangerous or futile or would inhibit effective investigation of the
crime, by, for example, allowing the destruction of evidence.

968.485

Knock and announcement rule, with exceptions for warrant and for unforeseen circumstances existing at

time of execution.

Comment to s. 968.46 (4), p. 27-28 in 12/1/99 draft of bill, provides: Sub (4) is new and is created to
require that, when the basis for a “no-knock” entry is known at the time the warrant is applied for, it
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should be presented to the issuing judge and a provision for such entry included in the warrant. Richards
v Wisconsin, 117 S.Ct. 1416 (1997); State v Cleveland, 118 Wis. 2d 615, 626 (1984). The reasonable
suspicion for a no-knock entry must continue at the time the warrant is executed, however. See State v
Cleveland and s. 968.48 (2) (a).

b) Complaint = information for purpose of state constitutional right to speedy trial - 970.06 (4)
Clarifies the timing of a demand for speedy trial.

Thank you again for the opportunity to provide information on Assembly Bill 90/Senate Bill 82. If any
committee members have questions, please feel free to contact us at any time.

Sincerely,

o<

£
Adam Plotkin

Legislative Liaison

Wisconsin State Public Defender’s Office
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Senate Committee on Judiciary and Public Safety
Assembly Committee on Judiciary
Thursday, August 20, 2015

Statement Re: 2015 Senate Bill 82/2015 Assembly Bill 90

David E. Schuliz
Professor of Law Emeritus
University of Wisconsin Law School

Introduction

I am a professor of law emeritus at the UW Law School where I teach substantive criminal
law and, until 2011, taught criminal procedure. Since 1976, I have been the “reporter” — draftsman
and researcher — for the Wisconsin Criminal Jury Instructions Committee, a committee of state trial
Judges which prepares the jury instructions used in criminal prosecutions throughout the state. Since
1989 I'have been a member of the Wisconsin Judicial Council as the designee of the dean of the UW
Law School. I served as chair of the Council from 1991 to 1996 and chair of its Criminal Procedure
Committee from the time it was first formed in 1992 until 2013.

On behalf of the Judicial Council, I want to express our appreciation to the Committees for
giving us this opportunity to provide information on a bill that has occupied the time and effort of
many people over many years. ‘1 especially want to thank Rep. Ott and Sen Wanggaard for their
assistance in helping us get to this point.

['will try to provide some background information about the bill and a brief review of its
contents. I welcome questions at any time during or after this hearing,

Background — Why This Bill Is Coming From The Judicial Council

The Judicial Council is a non-partisan state agency that was created in 1952. Its membership,
powers and organization are set forth in § 758.13 of the Wisconsin Statutes. The Council consists
of twenty-one members: a supreme court justice; a court of appeals judge; four circuit court judges;
one district attorney appointed by the governor; three members elected by the state bar; two citizen
members appointed by the governor; and all of the following individuals (or their designees): the
chairs of the senate and assembly standing committees with jurisdiction over judicial affairs, the
director of state courts, the attorney general, the chief of the legislative reference bureau, the deans
of the law schools of the University of Wisconsin and Marquette University, the state public
defender, and the president-elect of the state bar. Council members do not receive compensation,
but are reimbursed for travel expenses necessarily incurred as a result of attending council meetings.

The Council’s statutory powers and duties include studying the rules of pleading, practice
and procedure and advising the supreme court as to changes that will simplify procedures and



promote efficiency. The Council is also tasked with recommending to the legislature any changes
in the organization, jurisdiction, operation and methods of conducting the business of the courts,
including statutes governing pleading, practice, procedure and related matters, which can be put into
effect only by legislative action. The Council can receive, consider and investigate suggestions
concerning, and recommend proposed changes pertaining to, the administration of justice in
Wisconsin. The Council also is empowered to recommend to the governor, the supreme court, and
the legislature any changes in the organization, jurisdiction, operation and business methods of the
courts that would result in a more effective and cost-efficient court system.

The Judicial Council created its Criminal Procedure Committee in May, 1992, as one of its
two ongoing study committees. The Committee's charge was to study a complete revision of
Chapters 967 - 976 of the statutes. The rationale behind the project was stated as follows:

A properly codified criminal procedure code may improve the quality of legal
practice in this state and cut down on a number of errors and appeals.

There were several reasons for the Council's decision to take on this task. First, the Council
had been responsible for the last comprehensive revision of the criminal procedure statutes. In 1967,
the Wisconsin Legislature funded a Judicial Council Criminal Rules Committee "to prepare a
complete redraft of those statutes which deal with procedure in criminal cases." That effort resulted
in a bill enacted as Chapter 255, Laws of 1969, which became effective on July 1, 1970. The bill
created Chapters 967 to 976 and stated its purpose as follows: "[This bill] attempts to codify
statutory and case law in systematic form beginning with the initiation of the criminal process and
ending with post conviction remedies." This mirrors the intent of the current revision. Further, the
earlier revision was based on study of various model acts, such as the American Law Institute's
Model Code of Pre-Arraignment Procedure and the then-new ABA Standards for Criminal Justice.
This connection with model rules also exists in the current revision.

After the 1970 revision, the Council sponsored several significant study committees on
criminal procedure topics. These resulted in the revision or creation of statutes relating to:
competency to stand trial; the insanity defense; restitution procedures; rules relating to conducting
proceedings by telephone and audiovisual means; and, rules relating to use of videotaped testimony.
Thus, the Judicial Council continued to be significantly involved with the criminal procedure statutes
after the 1970 revision and before the project leading to this bill.

In the years leading up to the creation of the Criminal Procedure Committee, several criminal
procedure issues had been referred to the Council from the legislature, the courts, and other sources.
They were put on hold, in the anticipation that they would eventually be dealt with together. One
of these referrals was a request from Uniform Commissioners on State Laws to evaluate the Uniform
Rules of Criminal Procedure. The Uniform Rules are based on the current version of the ABA
Standards for Criminal Justice.

Finally, and more generally, several members of the Council were convinced that the criminal



procedure statutes needed a complete review: provisions were hard to find; the Code's organization
had broken down as.new provisions were added; and, case law needed to be codified. The situation
appeared to be very much like the one that had existed before the 1970 revision.

With this background, the guiding principle for the Committee was that current procedures
should be reflected in the statutes and presented in a manner that made them easy to find and
understandable. A well-intentioned, if inexperienced, prosecutor, defense lawyer, or judge ought
to be able to rely on the statutes as a guide to criminal procedure. Further, the procedures should be
flexible enough to allow counties to employ approaches that work at the local level.

Committee Membership and the Drafting Process

The original Judicial Council Criminal Procedure Committee was appointed in May 1992.
Due to the long duration of this project, most of the original members have been replaced; at least
25 different individuals have participated. The Committee's membership was composed of Council
members who elected to participate, augmented with selected ad hoc members, selected for their
expertise in the criminal law and their ability to represent important constituencies. Members
included judges, district attorneys, public defenders, private criminal defense lawyers [from the State
Bar Criminal Law Sections and the Wisconsin Association of Criminal Defense Lawyers], the
Wisconsin Department of Justice, and faculty of the Marquette and UW law schools. Counties with
large, medium, and small populations were represented.

The Committee began its work during the summer of 1992 and proceeded in the manner that
was at that time typical for Judicial Council study committees: The Committee was staffed by the
Judicial Council's executive secretary, who maintained minutes of the Committee's discussion and
prepared all draft material considered by the Committee. The Committee's progress was interrupted
when, effective July 1, 1995, the Judicial Council's budget was eliminated. The Council's two staff
positions were also cut, meaning that valuable research and drafting services were no longer
available to the Committee. Although the Committee's progress was seriously hampered by the loss
of staff, the volunteer committee members continued their work. The Committee proceeded through
the criminal procedure code statute by statute and word by word. It operated by compromise and
consensus, reaching general agreement on each section before it was approved.

The Committee completed a draft in 1999. The final draft included a complete revision of
the Criminal Procedure Code, consisting of Chapters 967 through 975 and Chapter 979, with one
exception: Chapter 973, Sentencing, was not included. Each chapter was completely reorganized;
a great deal of material was moved from one chapter to another. Longer chapters were broken down
into subchapters. Long statutes were divided into separate statutes. Subsections within lengthy
statutes were provided with captions. All this was intended to make the statutes easier to use by
making their contents more readily apparent. All statutes that were significantly revised were
followed by Comments that attempted to explain the nature and purpose of the change.

The final product carried the unanimous endorsement of the Committee. Not everyone was



wholeheartedly in favor of every item; not everyone preferred each item exactly as it was drafted.
But, on balance, all committee members endorsed and recommended adoption of the draft without
reservation. The draft cannot be characterized as a pro-defendant or pro-prosecution product;
fairness, improved accessibility, and increased efficiency were the primary goals.

The revision was approved by the Judicial Council on December 10, 1999 (Justice Crooks
abstaining). The draft was forwarded to the Legislative Reference Bureau [LRB] with the request
that a draft marked “Preliminary Draft — Not Ready For Introduction” be prepared. The idea was
that while the technical work was being done by the LRB, the draft could be circulated to various
interested groups before it appeared to be in a final form. Drafts were shared with the following
groups: Criminal Law Section of the State Bar; State Public Defender; Wisconsin Association of
Criminal Defense Lawyers; Wisconsin District Attorney’s Association; and, the Committee of Chief
Judges. Presentations were made during the year 2000 to most of these groups.

Review and Redrafting by the Legislative Reference Bureau

The Committee and the Council believed the draft approved in 1999 was in virtually final
form as to style and content, and that the Legislative Reference Bureau’s [LRB] task would be a
technical one of putting the draft in bill form, dealing with cross-references, identifying other statutes
affected, etc. However, the LRB undertook a complete redraft of all the material, changing the style
of the draft, raising new issues, and identifying questions about the content on a line-by-line basis.
As chapters were completed by the LRB, the Committee again went through the material line-by-
line, question-by-question. This work continued from 2000 through 2013, involving review of
several iterations of LRB drafts.

2007 Wisconsin Act 20 restored the Judicial Council as an independent agency and re-
appropriated funding for a full-time staff attorney. With the aid of staft, the Council was able to
renew its efforts to work with the LRB to create a draft bill. Over the next several years, the draft
bill, which now exceeded 360 pages, went through many revisions. Finally, with a nearly-complete
product in-hand, the Judicial Council spent months editing the bill and authoring additional
amendments to bring it up to date with current practice and case law. Members completed their

work in the summer of 2012.

The bill was introduced as 2013 Assembly Bill 383 and received a public hearing on
September 26, 2013. Concerns and questions raised about the bill were reviewed during a series of
hearings in the summer of 2014, Changes agreed upon during that review were incorporated in the

current bills.
Summary of Significant Changes in the Revision

A major purpose of the revision is to reorganize and clarify current law, but a number of
substantive changes are also made. The most significant clarifications, reorganizations, and
substantive changes are described below.



Encouraging prompt disposition of misdemeanors.

While some counties have efficient procedures in place for dealing with misdemeanor
prosecutions, the Committee concluded that encouraging more prompt disposition statewide was an
important goal. The Committee realized that achieving this goal depends as much on a change in
approach and legal culture as on statutory change. Several changes are included in the revision that
are intended to facilitate the prompt resolution of minor cases:

* Encourage the use of citation over formal arrest.
* Encourage arrest and release over detention.

* Eliminate the requirement that a long form criminal complaint be prepared in every case
by allowing endorsement of the citation and its use as the charging document.

* Require access to police reports at the first appearance and allow discovery even before the
first appearance.

The purpose of these changes is to avoid unnecessary pretrial detention and eliminate
statutory obstacles to prompt disposition of misdemeanors. The time saved can be better spent on
providing early discovery and preparing to resolve the case at or shortly after the initial appearance,
without the delay occasioned by repetitive and unnecessary court appearances and pretrial
conferences.

Elimination of the preliminary examination in felony cases.

Early inits deliberations, the Committee decided to propose doing away with the preliminary
examination. The Committee concluded that the preliminary examination was of extremely limited
utility in its then-current form. However, current law relating to the preliminary examination was
restored to the bill as a result of the review in summer of 2014,

Cleaning up troublesome statutes.

Several statutes that were either hard to understand or the source of practical difficulties were
revised. Some examples follow:

* Consolidation of charges from more than one county. [Compare § 971.09 of current law
with § 971.09 of the bill.]

* John Doe procedures. The original Council draft changed current § 968.26 to eliminate
citizen-initiated John Does. This has been changed in the bill to incorporate the current
statute, which had been amended by the legislature to solve most of the problems the original
revision had attempted to address. [§ 968.105 of the bill.] The bill does eliminate the



authority for a court to issue a complaint under former § 968.02(3), which is repealed; this
recognizes that, as a practical matter, only the district attorney can prosecute a charge.

« Discovery rules. The substance of current rules is retained but is reorganized to make it
more accessible and understandable. [See Chapter 971, Subchapter IV ]

- Bail provisions. The substance of current rules is retained but is reorganized to make it
more accessible and understandable. [See Chapter 969, Subchapter I1.]

« Peremptory challenges and alternate jurors. The substance of current rules is retained but
is reorganized and clarified; the number of peremptory challenges is made the same for
felonies and misdemeanors and the procedure for identifying which jurors are “alternates”
is clarified. [See §§ 972.03 and 972.04.]

« Mental issues relating to competency to stand trial and the insanity defense. New Chapter
975 reorganizes material found in a few extremely long statutes in current law; breaking the
material into separate statutes and adding captions makes the material more accessible and

understandable.

~ New provisions.

follow:

Several statutes are created to provide new authority or to clarify procedures. Some examples

« Allow the district attorney to apply for an order requiring a financial institution to disclose
a person's status as a depositor — intended to facilitate access to this basic information
without going through formal procedures such as a John Doe. [See § 969.71.]

« List the ways a person's appearance in court can be secured — intended to clarify the
available procedures. [See § 969.15.]

« Codify case law defining the prosecutor's authority to dismiss a complaint. [See § 970.1 0.]

. Create a single, general, statute authorizing deferred and suspended prosecution
agreements; it replaces several separate statutes that purport to govern agreements in
specified types of cases. [See § 970.16.]

« Describe the effects of the different pleas available to the defendant; it codifies current law
to clarify the issues. [See §§ 971.06 and 971.085.]

- Codify current case law relating to plea agreements. [See § 971.065.]

« Codify current law relating to motions to dismiss asserting that a statute is unconstitutional



— intended to avoid unwitting waivers by failing to make proper service. [See § 971.66.]

+ Codify remedies for the so-called Bruton situation where one codefendant's statement is
not admissible as to the other codefendant. [See § 971.68.]

* Codify current law allowing jurors to ask questions, in the discretion of the court. [See
§ 972.075.]

* Codify current law relating to the acceptance of stipulations. [See § 972.25.]

* Require an individual jury poll in all cases, to avoid unnecessarily litigating whether the
defendant knew of and waived the right. [See § 972.25.]

* Create a process to obtain evidence before trial and to address practical problems relating
to production. [See § 971.49.]

* Codify current law and practice relating to obtaining nontestimonial information from the
defendant. [See § 971.56.]

* Create a process to obtain nontestimonial discovery from third parties.[See § 971.57.]

* Codify current law relating to the defendant's presence at postconviction proceedings.
[See § 974.08.]

Conclusion

The revision of the criminal procedure statutes reflected in SB 82/AB 90 represents one of
the biggest projects the Judicial Council has undertaken. Tt is faithful to the principles that the
Council originally set forth for the project: to develop fair and efficient procedures that will improve
the quality of legal practice and cut down on a number of errors and appeals; and, presenting these
procedures in the statutes in a manner that makes them easy to find and to understand. 1 believe the
bills meet these goals.

Respectfully submitted,

David E. Schultz

Professor of Law Emeritus
University of Wisconsin Law School
608-262-6881

deschult@wisc.edu



Senate Committee on Judiciary and Public Safety
Assembly Committee on Judiciary
Thursday, August 20, 2015

Testimony Regarding 2015 Assembly Bill 90 and 2015 Senate Bill 82

April M. Southwick, Attorney
Wisconsin Judicial Council

Good morning and thank you for the opportunity to be here today to discuss the proposed
amendments to the rules of criminal procedure contained in Assembly Bill 90 and Senate Bill 82.

I am the staff attorney for the Judicial Council. I have staffed the Council and its study
committees since May 2008. My testimony today is intended as a follow up to the testimony
provided by Professor David Schultz.

2013 Assembly Bill 383, previously before the judiciary committees in 2013 for an informational
hearing and a public hearing, was the predecessor to AB 90/SB 82, Following the second
hearing, the Department of Justice and the Wisconsin District Attorneys Association expressed
some reservations about AB 383. Representatives from their organizations that had participated
in the original drafting of the bill were no longer with their organizations. They also suggested
that their positions on some of the proposed amendments in the bill may have changed over the
years. The Judicial Council acknowledged their concerns and offered to work with the
concerned stakeholders.

The Judicial Council asked its standing committee on criminal procedure to meet with interested
stakeholders to attempt to resolve the concerns that had been raised. The committee proposed
expanding its membership to include representatives of the interested groups. As a result, the
committee was expanded to sixteen members, including five prosecutors, five defense attorneys,
two legislators, three judges, and one law professor. The attorney members included designees
from the Department of Justice, the Wisconsin District Attorneys Association, the Association of
State Prosecutors, the State Public Defender’s office, the Wisconsin Association of Criminal
Defense Lawyers, and the State Bar Criminal Law Section.

The committee began its work by compiling a list of provisions in AB 383 or the current
criminal procedure code that any committee member proposed for further review and
consideration. The list also included suggestions received from the Department of Health
Services and several groups representing crime victims. From that list, the committee created a
workplan that included over eighty provisions that were identified for further study. The
committee held six meetings last summer to work through all of the provisions in the workplan,
and held two public hearings to receive input from the criminal justice community.




















































































































































































