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Thank you, Chairwoman Nedweski and committee members, for holding this public hearing. On July
8t, 2025, the Wisconsin Supreme Court overturned more than three decades of precedent and stripped
the Legislature of its authority to meaningfully oversee agency rulemaking. This decision has
introduced tremendous uncertainty into the rulemaking process, and greatly empowered unelected,
undccountable, and unknown state bureaucrats at the expense of the people’s representatives in the
Legislature. In response, I was given the responsibility of chairing the Speaker’s Task Force on
Rulemaking to investigate state agency regulations, and how to restore legislative oversight to the
rulemaking process. Assembly Joint Resolution 133 and Assembly Bill 955 are two of the bills to
emerge from our work in this Task Force.

AJR 133 would amend the State Constitution to allow the full Senate and Assembly to indefinitely or
temporarily suspend in whole or in part any administrative rule promulgated by a state agency by
passing a joint resolution. This amendment would ensure that the Legislature remains an effective
check on the administrative state, and that our constituents can still look to us to be a voice in the
rulemaking and regulatory process.

AB 955 removes a broad grant of authority to state agencies allowing them to create rules or
regulations interpreting statutes, even if that statute does not grant rulemaking authority. Instead, this
legislation replaces this broad grant with a requirement that state agencies have specific and explicit
authority in statute to promulgate rules related to that statute. Administrative rules and regulations
carry the weight of law, and it is critical that rules interpreting statutes do not exceed or diverge from
what was intended by the legislature. Writing the law is a core function of our branch of government,
and this legislation would ensure that agencies do not promulgate rules which we never intended to
give them the authority to promulgate.

Wisconsin has had a divided government since 2019, with Republicans in control of our state
legislature and Democrats in control of the executive branch. However, this is not set in stone. It is
entirely possible that in the coming years, we may see a reversal of this state of affairs. These bills are
not about giving Republicans a partisan advantage, but ensuring good governance and our
democratic system of checks and balances are in effect regardless of which party is in control of which
branch of our state government.
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The Task Force on Rulemaking held three public hearings across our state, where we listened to
testimony from farmers, builders, taxpayers, and businesses. Not one of the people who came to testify
in our hearings was comfortable with their elected representatives having no voice in the rulemaking
process. When asked, all of them could identify who their state representatives and senators are, and
knew how to contact them if they had a concern or question about a bill or law. In contrast, none of
them knew the name of the bureaucrat who writes the regulations affecting them, much less how they
might contact them directly. No body of our state government is more accountable to the people of
our state than the Legislature, and these bills will restore our ability to represent our constituents and
provide them with the regulatory accountability and predictability they need to prosper.

Thank you again for giving me the opportunity to testify on AJR 133 and AB 955. I ask that you join
me in supporting this legislation to restore legislative oversight to the rulemaking process, and I
would be happy to answer any questions you may have.
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Thank you, Chairwoman and committee members, for allowing me to provide
testimony in support of Assembly Joint Resolution (AJR) 133. The separation of powers
and the system of checks and balances are both critical to a well-functioning government
that protects its citizens from government overreach and abuse. The legislative branch is
responsible for writing the laws, the executive branch is responsible for executing the
laws, and the judiciary is responsible for adjudicating any disputes regarding the law.
Vesting these powers into three separate branches and giving each branch the ability to
check the other supplies each branch with, as James Madison wrote, “the necessary
constitutional means and personal motives to resist encroachments of the others.” This
amendment is an effort to ensure that the powers of each branch are adequately protected
to prevent government from harming its citizens.

Rules, also known as regulations, are the implementation mechanism of a law and
they ensure that any law passed by the legislature is carried out. Before Evers v.
Marklein I, the legislature was able to review regulations to make sure that they were not
imposing hlgh costs or heavy compliance burdens on businesses or individuals. In order
to comply with the Court’s order and ensure that the legislature is involved in the
rulemaking process, we are proposing an amendment to the Wisconsin Constitution that
will guarantee legislative oversight and review. AJR 133 is a simple amendment to the
Wisconsin Constitution that would grant the full Senate and Assembly the ability to pass
a joint resolution that would either temporarily suspend or permanently block part of a
rule or an entire rule.

The amendment does not seek to denigrate any one branch, but seeks to reinforce
the separation of powers and make sure that the three branches are involved in the
entirety of the law-making process. Guaranteed protections for legislative oversight will
mean that all legislators will be able to review administrative rules and ensure that they
accurately reflect the will of their constituents and the laws that the legislature has
passed. The legislature serves as a more deliberative branch of government where
legislators can thoroughly study and review issues, consult with stakeholders, seek expert
opinion, and work out differences to arrive at a solution. Without legislative oversight,
the governor has little incentive to exercise restraint over his administrative agencies.

“In God e Trust”
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In recent years there have been multiple states that have focused on the need to
cut regulation and make government less burdensome. The governments in Virginia and
Idaho, for example, have undertaken measures to get rid of duplicative and overly
burdensome regulations without sacrificing safety. One of the key ways of reducing
regulation is by protecting the legislature’s ability to review and provide input into
proposed regulations. In Wisconsin, proposed administrative rules are sent to the
legislature and referred to the different committees for review. During this review
period, committees can talk with industry experts and receive input in order to make
changes to rules with the goal of improving the regulation. This amendment is the final
step in the oversight process and will require the input of the full legislature.

In a footnote of the Evers v. Marklein II decision, the court referenced a similar
case in New Jersey where the supreme court there struck down several legislative
oversight statutes—Ilike what happened in Wisconsin. As a direct result of the decision,
the New Jersey Legislature passed a constitutional amendment that restored the
legislature’s ability to oversee their administrative rules. Wisconsin is not the first to
pursue this path and restore the system of checks and balances between the branches by
constitutional amendment. This amendment is similar to an amendment that Iowa
adopted in 1984 and has a lot in common with amendments passed by other states to
ensure legislative oversight of the rulemaking process. According to a memo published
by the Wisconsin Institute for Law and Liberty (WILL), 70% of states have some
mechanism to review administrative rules and Wisconsin would be a part of that 70%
with this amendment.

Additionally, this amendment would create a similar setup to the legislature’s
ability to disapprove of an emergency declaration of the governor. If the governor
declares a state wide emergency and the legislature were to disapprove of the governor’s
actions, they would pass a joint resolution through both the Assembly and Senate and
revoke the governor’s emergency declaration. Not only is this constitutional amendment
similar to what other states have done, but it is also similar to existing Wisconsin policy.
The legislature already has means of checking the executive, and this proposed
amendment on administrative rules is simply extending that check to the rulemaking
process.

The separation of powers and system of checks and balances are crucial to the
functioning of our state government. This amendment works to ensure that neither
branch has their power taken away or abridged, but only ensures that all branches are
involved—in their respective ways—in the law making and rulemaking process. Thank
you for hearing my testimony, and I am happy to answer any questions.
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Chairwoman Nedweski and Members of the Assembly Committee on Government Operations,
Accountability, and Transparency:

Thank you for the opportunity to submit testimony on Assembly Joint Resolution 133, Assembly
Bill 955, and the remaining bills under consideration. My name is Erin Gamble and I am
Associate Counsel at the Wisconsin Institute for Law & Liberty (WILL), a law and policy center
based out of Milwaukee.

Wisconsin’s Constitution is explicit. The Legislature writes laws, the executive branch enforces
them, and the judiciary interprets them. Yet over many decades, the Legislature has transferred
broad policymaking authority to administrative agencies. The result is that unelected bureaucrats
now issue rules that carry the force of law, shape major areas of public policy, and impose real
costs on Wisconsin families, small businesses, and local governments.

While the Legislature delegated its powers to the executive over the years, there was one saving
grace. That is, the Legislature maintained robust oversight over rulemaking. However, Marklein
1I, which was handed down by the Wisconsin Supreme Court last summer, has entirely changed
the dynamic between the Legislature and the executive branch. By limiting the Legislature’s
ability to review or block rules without going through full bicameralism and presentment, the
Court has made it significantly more difficult for elected lawmakers to oversee agency action. As
a result, the executive branch can write and enforce the laws of Wisconsin. If no changes are
made, Wisconsin will increasingly be governed not by laws passed by the people’s
representatives, but by regulations written by agencies with little direct democratic
accountability.

We currently have an imbalance of powers, which needs to be corrected. Thankfully, there are a
few legislative fixes in front of this Committee that can help with that mission.

Constitutional Amendment Restoring Legislative Oversight-Assembly Joint Resolution 133

First, Assembly Joint Resolution 133 would amend the Wisconsin Constitution.! The proposed
amendment would allow the Legislature to suspend any administrative rule, in whole or in part,
through passage of a joint resolution by a majority of both legislative houses. The suspension of
an agency rule would last indefinitely or for a period of time specified in the resolution.

With this constitutional amendment in place, it would permanently establish that the Legislature
bas final say over rulemaking in Wisconsin. After all, rulemaking is a legislative function.

! A constitutional amendment requires adoption by two successive legislatures, and ratification by the people, before
it can become effective. o
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constitutional powers. They only exist because the people of Wisconsin willed them to exist by
creating them in state law through the Legislature. As a result, they have only those limited powers
explicitly given to them by the people of Wisconsin. Because the power to write laws is inherently
a legislative function, when agencies engage in rulemaking, they must strictly abide by the
statutory process and be subject to all of the transparency and oversight measures contained
therein.

Therefore, when a majority of both houses of the Legislature agree that an administrative rule falls
outside the bounds of power that the Legislature granted to the agency, the Legislature should
simply be able to pass a resolution to suspend the rule. This isn’t a controversial or political
proposition. Rather, it makes agencies responsible and accountable to the will of the people.

Moreover, Wisconsin would not be the first state to ratify such an amendment. In fact, at least six
states have amendments in their constitutions that allow the states’ legislatures to suspend or
nullify rules. Some state constitutions allow a single legislative agency to review and suspend
rules, which is similar to how the Joint Committee for Review of Administrative Rules (JCRAR)
could operate before Marklein II. Other states, like lowa and New Jersey, require more input from
the state legislature as a whole by allowing rules to be suspended with majority support from both
houses.?

Assembly Joint Resolution 133 is a common-sense solution which would re-establish legislative
oversight over rulemaking, require bicameral action to suspend a rule, and ultimately make
agencies accountable to Wisconsinites through their representatives.

Assembly Bill 955—Repealing Broad Grants of Authority to Agencies

Next, Assembly Bill 955 would ensure that agencies promulgate rules only when the Legislature
has explicitly and specifically granted such authority in the statutes. Currently, Wis. Stat. §
227.11(2)(a) grants broad authority to agencies to promulgate rules interpreting “any statute” that
they “consider[] . . . necessary to effectuate the purpose of the statute.” With this statutory
language, executive agencies are essentially free to legislate on vast topics despite having no
legislative authority, direction, or oversight. The result is that unelected bureaucrats now issue
rules that carry the force of law, shape major areas of public policy, and impose real costs on
Wisconsin families, small businesses, and local governments.

Therefore, Assembly Bill 955 would repeal that deferential language in Wis. Stat. § 227.11(2)(a).
The current ill-advised language would then be replaced with statutory language that directs
agencies to only promulgate rules that are explicitly and specifically authorized by the Legislature.
This is an easy legislative fix that would have a great impact. It would rebalance power and put
policymaking back in the hands of the Legislature.

Transparency

We appreciate that this Committee is considering bills that would restore transparency,
accountability, and constitutional balance to Wisconsin’s rulemaking process. Assembly Bill 994

2Jowa Const. art. I11, § 40; N.J. Const. art. V, § 4, par. 6.




would expedite the process to repeal rules and require agencies to hold public hearings and solicit
public comments on rules before submitting an agency’s mandatory biennial report. In a post-
Marklein 1T world, we risk the possibility that bureaucrats may write rules without ever having to
face the person the rule effects. Therefore, WILL supports policies that require agencies to be
transparent and frequently reconsider past rules.

Conclusion

In sum, the Wisconsin Legislature has delegated significant legislative powers to the executive
branch. But the proposals in front of the Committee today offer great solutions to bring legislative
power back to where it belongs—in the Legislature. The constitutional amendment proposed in
Assembly Joint Resolution 133 would ensure that the Legislature has final say over a rule. In the
event a rule is bad for constituents, the Legislature could suspend the rule. And Assembly Bill 955
repeals broad grants of authority to agencies, therefore ensuring that agencies aren’t tasked with
legislating rather than enforcing explicit statutes. When the Legislature takes back its legislative
powers from agencies, the people of Wisconsin will have a louder voice and a representative
government.

Thank you for your time today. I’d be happy to answer any questions from the Committee.
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Wisconsin Manufacturers & Commerce (WMC) appreciates the opportunity to testify in support
of Assembly Joint Resolution {(AJR) 133 and Assembly Bill (AB) 955, AB 994, and AB 995.

WMC is the largest general business association in Wisconsin, representing approximately 3,800
member companies of all sizes, and from every sector of the economy. Since 1911, WMC(C’s
mission has been to make Wisconsin the most competitive state in the nation to do business.
This mission includes ensuring that government regulations are fair and predictable, no more
stringent or costly than necessary to accomplish the relevant policy objectives, and do not
unduly burden Wisconsin businesses.

Why Does the Business Community Care?

When an agency engages in rulemaking, like with policy- and lawmaking, many interests are
implicated; rulemaking, after all, flows directly — or at least should — from the statutes that
establish the policy and intent of the legislature agreed to by the Governor. Nevertheless, often
the law leaves room for the executive branch to “fill the gaps” where statutes are vague or non-
prescriptive. It is this gray zone of administrative rules, that carry the force of law, where the
devil lies in the details. Those details are what costs individuals and businesses time and money
in order to comply with the law. Whether it is related to hunting or fishing to an occupational
license or permit to the most intricate and detailed environmental regulation, details matter,
the rule of law by regulation matters.

Less than a year ago the Legislature, via the Joint Committee for Review of Administrative Rules,
was able to manage the deluge of regulations sent to the Legislature every year as part of the
rulemaking process and, with standing committees, stop or otherwise induce changes to rules
that were overburdensome, costly, or not in accord with the statutory policy laid created by the
Legislature. After the decision in Evers v. Marklein, 2025 W1 36 {(Marklein If) in July, 2025, the
Legislature lost many of the tools in its toolbox to ensure that the executive branch did not
exceed the bounds of statute or impose costly and burdensome regulations beyond what is
required or necessary by law. AJR 133, AB 955, AB 994, and AB 995 help restore a proper
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balance of power and make clear that policy- and lawmaking resides with the legisiative
branch, not nameless, faceless bureaucrats that have little or no experience how the

regulations they impose affect the real world.

The Cost of Regulation

When it comes to regulatory policy, it is important to keep in mind one fundamental point: every
dollar a business spends on regulations that are too costly, complex, and cumbersome, is a
dollar that can’t be spent to raise wages, hire additional workers, or expand the business. And
how much are businesses spending on regulatory compliance, exactly?

A 2023 study by the National Association of Manufacturers (NAM) reveals that the total cost of
federal regulations in 2022 reached an estimated $3.079 trillion,! equivalent to the world’s 8th
largest economy.? The NAM study also found that the average U.S. company pays approximately
$13,000 per employee per year to comply with federal regulations. The report further highlights
that manufacturers bear a disproportionate share of the regulatory burden. On average,
manufacturers spend $29,000 per employee each year on regulatory compliance, which is more
than double the amount spent by non-manufacturing firms.

The study estimates that the manufacturing sector alone shoulders approximately $350 billion in
federal regulatory costs, a 26% increase from 2012, Manufacturers report that if these costs were
reduced, they could direct more funds towards wage and benefit increases, more hiring, capital
investment, research and development, and improving competitiveness.

The NAM report only considered the cost of federal regulations. On top of that, every state in the
nation has its own set of regulations that individuals and businesses must follow. According to
the Mercatus Center, in 2024, Wisconsin was the 13™ most regulated state in the nation, with
over 165,000 regulatory restrictions in the Wisconsin Administrative Code.? Between state and
federal rules, Wisconsinites must comply with over 1.3 million regulatory restrictions.?
Ultimately, workers and consumers pay the price for this regulatory overload, in the form of
depressed wages and costlier goods and services.

Legislative Oversight of Rulemaking is Paramount

Recently, the Department of Agriculture, Trade, and Consumer Protection (DATCP) sought to
raise fees for more than 100 licenses and approvals required for small businesses operating in
Wisconsin’s animal agriculture industry by 50, 100, 200, 400 percent, including a few by 1,700,
1,900 percent. See CR 20-056, CR 25-058. Most of these proposed fee hikes are self-evidently
unreasonable in terms of sheer magnitude. Eventually, the cost of compliance throughout the
supply chain trickles down to consumers in the form of higher prices for goods and services.

4 htips:/ /wwiw.mercatus.otg/regsnapshots24 /wisconsin



http://www.mercatus.otg/regsnapshots24

Assembly Committee on Government Oversight, Accountability, and Transparency
WMC Testimony on Rulemaking Proposals

February 4, 2026

Page 3 of 4

Ultimately, DATCP announced it would reduce the scale of the increase, but after Marklein I, if
DATCP wanted to press forward, it could have, and citizens and legislators would have been
powerless to stop it.

Another example is the water quality antidegradation rule (CR 23-010). The Department of
Natural Resources (DNR) worked with stakeholders to refine the rule based off concerns and
feedback from the regulated community over the course of years. The Legislature, acting through
the Assembly Committee on Jobs, Economy, and Small Business Development, using its statutory
authorities during the rulemaking process, got involved and made a unanimous, bipartisan
request for modifications to the rule. See Asm. J. December 14, 2023 at 508. The DNR indicated
it would make the change and withdrew the rule in April, 2025, only to resubmit the rule without
modifications as the Legislature requested, after the Marklein 1l decision. After the court
decision, the Legislature was effectively powerless to improve the rule.

Policymaking via rulemaking should not be a one-way, one-sided, take-it-or-leave it
proposition that leaves the policymakers, that is legislators, with no seat at the table when
legislators themselves were the ones to grant rulemaking authorities and craft the underlying
statutes that the executive branch is interpreting via rule!

AJR 133: Legislative Suspension of Rules

AJR 133 enshrines the ability of the Legislature to indefinitely suspend a rule that has been
promulgated by a state agency via a joint resolution. This power is important because ultimately
the Legislature, vested with the lawmaking power, should be able to check runaway rulemaking
by the executive branch without sending a bill to the Governor only to be vetoed. The current
process, post Marklein I, has turned policymaking on its head by allowing the executive to
essentially create law and leave the policy- and lawmaking branch with limited ability to stop it.
This amendment provides a backstop for citizens and the regulated community to seek redress
in the Legislature when their concerns fall on deaf ears while the executive branch develops a
rule.

AB 955: Agency Rulemaking Authority

In 2021, the Wisconsin Supreme Court decided a pair of cases both captioned Clean Wisconsin v.
Wisconsin Department of Natural Resources (see 2021 WI 71; 2021 WI 72) that examined Wis.
Stat. §227.10(2m) (2017-18) and concluded that “an agency may rely upon a grant of authority
that is explicit but broad when undertaking agency action, and such an explicit but broad grant
of authority complies with § 227.10(2m).” 2021 Wi 71 §25.

AB 955 simply and clearly cabins agency rulemaking authority by requiring “explicit and specific
statutory authority” to promulgate rules. This will curb abuses by the executive branch to
develop and promulgate rules without clear direction from the Legislature to do so and do not
stray beyond the policy objectives of the authorizing statute; this statute also affirms the
Legislature’s primacy as the policymaking branch of government and all law and regulations
with the force of law stem from the legislative power.
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AB 994: Ensuring Agency Compliance and Amplifying Public Concerns

This bill requires agencies to comply with statutorily required review and reporting requirements
on administrative rules by leveraging existing rulemaking powers to ensure compliance. Doing
so will ensure that the Legislature is informed on rulemaking authorities and the regulatory
landscape for any necessary legislative action. Additionally, the new public comment
requirement will ensure that the regulated community’s concerns are heard by the regulating
agency and incorporated into its report to the Legislature.

AB 995: Administrative Rule Effective Dates

AB 995 sets the effective date of a rule to the first day of the 7t" month after publication rather
than the month after publication. In conjunction with this change, emergency rule effective
periods are extended to allow for complete coverage until a permanent rule can take effect under
the change prescribed in this bill. Extending the onramp before a rule takes effect will give the
regulated community time to prepare for compliance, as well as, the Legislature to take action
to suspend a rule (see AJR 133) if it sees fit.

* k%

The changes in these bills and proposed amendment are by no means a complete or total solution
to ensure the proper balance and process for agency rulemaking. But AJR 133, AB 955, AB 994,
and AB 995 are steps in the right direction and each address elements of the rulemaking
process that promote democracy and fortify the separation of powers: allowing the Legislature
to suspend runaway rules; ensuring the executive branch stays within the bounds of the
Legislature’s intent by requiring explicit and specific authority; incorporating the regulated
community’s concerns in existing reporting requirements; and creating time for the regulated
community and Legislature to prepare and reacted to newly promulgated rules. WMC
respectfully urges the committee to advance these proposals as soon as possible.
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Chair and members of the Committee,

On behalf of the National Federation of Independent Business (NFIB), thank you for bringing
AB 955, AB 994, AB 995, and AJR 133 forward for a hearing. NFIB represents thousands of
Wisconsin small businesses that form the backbone of our state’s economy and are
disproportionately affected by regulatory complexity and uncertainty.

Small businesses rarely have legal or compliance staff. When rules change quickly, stretch
beyond legislative intent, or accumulate without regular review, compliance costs rise and
investment suffers. The bills before you today take a thoughtful, measured approach to
restoring balance, accountability, and predictability to Wisconsin's regulatory system.

AB 955 ensures that state agencies may promulgate administrative rules only when the
Legislature has granted explicit and specific statutory authority. This clarity is critical for small
employers who plan investments and hiring decisions based on laws passed by elected
officials—not later reinterpretations by agencies. By reaffirming legislative authority, AB 955
protects small businesses from unexpected regulatory expansion.

AB 994 strengthens oversight of existing administrative rules by improving agency reporting
requirements and expanding the ability to repeal outdated, duplicative, unauthorized, or
economically burdensome rules. Small business owners consistently cite regulatory
complexity as a top concern. Regular review and expedited repeal of obsolete rules will help
ensure that Wisconsin's regulatory code reflects current law and economic realities.

AB 995 provides small businesses with much-needed predictability by extending the default
effective date of permanent rules. This additional time allows employers to review
requirements, budget for compliance, and implement changes responsibly. The bill
maintains flexibility for true emergencies while reducing the risk of unintended violations.
AJR 133 proposes a constitutional amendment allowing the Legislature to suspend
administrative rules by joint resolution. This added check is important when rules exceed
statutory authority or impose significant unintended burdens on employers. It reinforces
democratic accountability and ensures that policymakers retain meaningful oversight of
agency action.

Taken together, these proposals represent sensible, pro-growth reforms that respect the
realities facing Wisconsin’s job creators. NFIB respectfully urges the Committee to support AB
955, AB 994, AB 995, and AJR 133.

Thank you for your consideration.
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