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TRIBAL SOVEREIGNTY AND JURISDICTION IN WISCONSIN 

Wisconsin is home to eleven federally recognized American Indian tribes and bands.1 Tribal 
governments are political bodies with whom the federal government has entered into various 
treaties over time, and that have been officially recognize for purposes of various rights and 
responsibilities under federal law. The federally recognized tribes in Wisconsin exercise powers 
similar to those of other governments, including the administration of justice, providing public 
services, management of natural resources, and protection of cultural heritage.  

Some of the most complex issues that arise regarding interactions with tribal governments relate 
to the question of jurisdiction—that is, whether a state, federal, or tribal government has the 
authority to enforce a law in a given context. This complexity arises because jurisdiction over 
tribal land, specifically Indian country, varies depending on the type of law at issue, the location 
of the underlying action, and the identity of the parties. This information memorandum 
summarizes the law on sovereignty and jurisdiction on tribal land in Wisconsin.  

TRIBAL SOVEREIGNTY 
Generally, sovereignty refers to the inherent right or power to govern oneself. The sovereignty of 
tribes differs from that of other nations because it is not absolute. An early U.S. Supreme Court 
case described tribes as “domestic dependent nations”:  

Though the Indians are acknowledged to have an unquestionable, 
and, heretofore, unquestioned right to the lands they occupy, until 
that right shall be extinguished by a voluntary cession to our 
government; yet it may well be doubted whether those tribes 
which reside within the acknowledged boundaries of the United 
States can, with strict accuracy, be denominated foreign nations. 
They may, more correctly, perhaps, be denominated domestic 
dependent nations.2 

Under federal law, tribes retain the attributes of their original sovereignty that have not been 
given up in a treaty, divested by an act of Congress, or divested by implication as a result of their 
status as “domestic dependent nations.” 

 
1 The federally recognized American Indian tribes and bands in Wisconsin are the Bad River Band of Lake 

Superior Chippewa, the Forest County Potawatomi, the Ho-Chunk Nation, the Lac Courte Oreilles Band of 
Lake Superior Chippewa, the Lac du Flambeau band of Lake Superior Chippewa, the Menominee Nation, the 
Stockbridge-Munsee Band of Mohican Indians, the Oneida Nation of Wisconsin, the Red Cliff Band of Lake 
Superior Chippewa, and the St. Croix Chippewa Community.  

2 Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831).  
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Relation to Federal Government 

The unique political status of tribes flows from their special relationship with the federal 
government. The genesis of the relationship stems from federal policy from the founding of the 
United States to treat Indian tribes as sovereign nations. This policy is expressed in two 
provisions of the U.S. Constitution. The first is the Indian Commerce Clause, U.S. Const. art. I, s. 
8, which grants Congress “the power ... [t]o regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes.” The second is U.S. Const. art. II, s. 2, which 
grants the President the power to make treaties, including treaties with American Indians, with 
the advice and consent of the Senate.   

The relationship between tribes and the federal government is often referred to as a trust 
relationship. The U.S. Supreme Court once stated that, the tribes’ relationship with the United 
States “resembles that of a ward to his guardian.”3 Over time, this paradigm evolved into a 
framework that allows the federal government to exercise power over the tribes. In 1886, the 
U.S. Supreme Court explained that because of the federal government’s “course of dealing” with 
the tribes and the treaty promises it had made, the federal government owes the tribes “the duty 
of protection,” and this obligation is accompanied by the power to carry out that duty.4 

The parameters of the federal government’s responsibilities to the trust relationship are not 
well-defined. However, the U.S. Supreme Court has held that some aspects of the federal 
government’s responsibilities establish legally enforceable duties, such as protecting tribal 
assets, resources, treaty rights, and other rights in certain circumstances.5 Also, numerous 
presidents have expressed their commitment to upholding the trust relationship, and Congress 
has recognized this relationship by passing legislation that benefits tribes.  

Relation to State Government 

Tribes are not political subdivisions of any state. Therefore, unless Congress, a treaty, or court 
decision provides otherwise, a state does not generally have jurisdiction over a tribe or American 
Indians in Indian country. This means that a state may not enact legislation requiring a tribe to 
act unless Congress, a treaty, or a court decision explicitly grants such a power. A state may, 
however, enact legislation permitting a tribe to take certain actions if the tribe so chooses, like 
administering a state program, or conditioning the receipt of state funds on certain actions. In 
Wisconsin, the state interacts extensively with tribal governments. For example, many tribal 
governments administer state-mandated child welfare services, which are otherwise 
administered by counties, to members that reside on tribal land, using state funds and operating 
under state supervision.  

CRIMINAL JURISDICTION IN INDIAN COUNTRY 

Federal law determines who may exercise criminal jurisdiction in Indian country. Federal law 
defines “Indian country” as all of the following: (1) land within the limits of any Indian 
reservation; (2) dependent Indian communities; and (3) Indian allotments with valid Indian 

 
3 Id.  
4 United States v. Kagama, 118 U.S. 375, 384-85 (1886). 
5 See generally Seminole Nation v. United States, 316 U.S. 286, 296-97 (1942); United States v. Jicarilla 

Apache Nation, 564 U.S. 162, 175-78 (2011); United States v. White Mountain Apache Tribe, 537 U.S. 465, 
475 (2003).  
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titles.6 Depending on the circumstances, criminal jurisdiction in Indian country may be 
exercised by tribal, federal, or state government, or concurrently by a combination thereof. 

Tribal Jurisdiction 

The U.S. Supreme Court has affirmed that Indian tribes “are not [states] of the union” and are 
“capable of managing [their] own affairs and governing [themselves].”7 Federal law has 
historically recognized authority of tribes to exercise criminal jurisdiction over Indians for 
crimes committed in Indian country. Specifically, tribes may enact their own criminal laws and 
prosecute all Indians in tribal court for violating those laws in Indian country.8 However, tribal 
criminal jurisdiction does not extend to non-Indians.9  

Additionally, a tribal government may only exercise criminal jurisdiction over Indians in Indian 
country to the extent that jurisdiction has not been restricted by federal law.10 For example, 
through the Indian Civil Rights Act (ICRA), Congress limited the kinds of punishments a tribal 
government that exercises criminal jurisdiction may impose. Specifically, the ICRA generally 
prohibits tribes from imposing a penalty or punishment greater than imprisonment for longer 
than one year, a fine greater than $5,000, or both, for any one offense.11  

Federal Jurisdiction 

Due to the relationship between tribes and the federal government, federal jurisdiction over 
crimes in Indian country must be authorized by enacting federal legislation. There are three 
major laws that provide for federal criminal jurisdiction in Indian country, the Major Crimes 
Act, the Indian Country Crimes Act, and the Assimilative Crimes Act.   

The Major Crimes Act provides for federal jurisdiction if an Indian commits certain crimes in 
Indian country, including the following: murder, manslaughter, kidnapping, maiming, felony 
sexual abuse, incest, felony assault, assault against an individual under 16 years of age, felony 
child abuse or neglect, arson, burglary, robbery, and felony theft.12 

The Indian Country Crimes Act, also referred to as the General Crimes Act, applies federal 
criminal laws and punishments to Indian country, including under the Assimilative Crimes Act, 
unless any of the following are true: 

• The offense is committed by an Indian and the victim is Indian;  

• The Indian who committed the offense has been punished by the tribe; or 

• The case is one in which, by treaty stipulation, the exclusive jurisdiction over such an offense 
is or may be secured to the tribe.13 

 
6 18 U.S.C. s. 1151. 
7 Cherokee Nation, 30 U.S. 1 at 16. 
8 25 U.S.C. s. 1301 (2) and (4). This law was passed in response to a U.S. Supreme Court ruling that tribes did 

not have criminal jurisdiction over Indians who were not members of the tribe. [Duro v. Reina, 495 U.S. 676 
(1990).]  

9 Oliphant v. Squamish Indian Tribe, 435 U.S. 191 (1978).  
10 Ex parte Crow Dog, 109 U.S. 556 (1883). 
11 25 U.S.C. s. 1302. 
12 18 U.S.C. s. 1153. 
13 18 U.S.C. s. 1152.  
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The Assimilative Crimes Act incorporates certain state criminal laws into the federal 
criminal laws on federal enclaves, including Indian country. State law defines the elements of 
the crime, but the crime itself is charged and prosecuted as a federal crime in federal court.14 

State Jurisdiction 

States have historically had criminal jurisdiction over individuals, Indian or not, within the 
territory of the state outside of Indian country.15 The U.S. Supreme Court has also concluded 
that states have jurisdiction over crimes committed by non-Indians against non-Indians inside 
Indian country.16 And more recently, the U.S. Supreme Court clarified that states have 
concurrent jurisdiction, which is described in more detail below, with the federal government 
under the Indian Country Crimes Act over crimes committed by non-Indians against Indians in 
Indian country.17  

State jurisdiction over Indians in Indian country, however, generally remains limited. The U.S. 
Supreme Court underscored this principle in an opinion issued in 1832, holding that the 
Cherokee Nation was a “distinct community occupying its own territory, with boundaries 
accurately described, in which the laws of Georgia can have no force.”18 The Court concluded 
that the relationship between the tribe and the United States was vested in the federal 
government and not the state. However, some states, including Wisconsin, have gained criminal 
jurisdiction in Indian country through congressional action. Wisconsin generally has 
jurisdiction over all criminal cases unless the perpetrator and victim are both Indian and the 
crime is committed on the Menominee reservation.  

P.L. 280 Jurisdiction 

The general rule that states lack jurisdiction over Indians in Indian country was modified when 
Congress enacted Public Law 83-280 (“P.L. 280”) in 1953. P.L. 280 transferred criminal 
jurisdiction and some civil jurisdiction over Indians in Indian country from the federal 
government to six states (with exceptions for certain reservations) and authorized other states to 
go through a process to assume jurisdiction.19 The relevant portion of P.L. 280 reads: 

Each of the States or Territories listed […] shall have jurisdiction 
over offenses committed by or against Indians in the areas of 
Indian country […] to the same extent that such State or Territory 
has jurisdiction over offenses committed elsewhere within the 
State or Territory, and the criminal laws of such State or Territory 
shall have the same force and effect within such Indian country as 
they have elsewhere within the State or Territory.20  

 
14 18 U.S.C. s. 13. 
15 See, e.g., Hagen v. Utah, 510 U.S. 399 (1994).  
16 United States v. McBratney, 104 U.S. 621 (1881); Draper v. United States, 164 U.S. 240 (1896).  
17 Oklahoma v. Castro-Huerta, 597 U.S. 629, 633 (2022).  
18 Worcester v. Georgia, 31 U.S. 515, 561 (1832).   
19 The mandatory P.L. 280 states were Alaska (except the Metlakatla Indian Community on the Annette Island 

Reserve), California, Minnesota (except the Red Lake Reservation), Nebraska, Oregon (except the Warm 
Springs Reservation), and Wisconsin. The following states assumed full or partial jurisdiction: Arizona, 
Florida, Idaho (subject to tribal consent), Iowa, Montana, Nevada, North Dakota (subject to tribal consent), 
South Dakota, Utah, and Washington. Some states have since retroceded jurisdiction.  

20 18 U.S.C. s. 1162 (a).  
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Wisconsin is a mandatory P.L. 280 state, meaning it was one of the six states explicitly granted 
criminal jurisdiction in Indian country. However, that jurisdiction does not apply to the 
Menominee Indian Reservation. Federal recognition of the Menominee Indian Tribe and 
Reservation was terminated in 1954. When recognition was restored in 1973, the restoration act 
provided that the Menominee Indian Reservation was not subject to P.L. 280.21  

Later, P.L. 280 was amended to prohibit new states from assuming jurisdiction over a tribe 
absent that tribe’s consent. The amendment also created a process for states that acquired 
jurisdiction to retrocede (or give back) jurisdiction to the federal government. Though some 
other states have fully or partially retroceded their jurisdiction, Wisconsin has not.  

Non-P.L. 280 Jurisdiction  

In states or on reservations not subject to P.L. 280, state jurisdiction over crimes committed by 
Indians in Indian country remains limited. The U.S. Supreme Court upheld this principle in a 
case where an enrolled member of the Seminole Nation was prosecuted by Oklahoma for 
committing numerous sex offenses on what was determined during the case to be Indian 
country. The U.S. Supreme Court concluded that Oklahoma, which is not subject to P.L. 280, 
did not have criminal jurisdiction over the defendant because the alleged offense occurred in 
Indian country.22  

Concurrent Jurisdiction 

Concurrent jurisdiction generally exists when more than one governmental entity has the 
authority to prosecute an individual for the same act. In the case of criminal jurisdiction in 
Indian country, it is possible for a combination of the tribal, state, and federal governments to 
have concurrent jurisdiction. Which entity or entities have jurisdiction largely depends on where 
the crime occurred, whether the alleged perpetrator is an Indian, and whether the alleged victim 
is an Indian. The following tables generally illustrate the scope of criminal jurisdiction on non-
P.L. 280 and P.L. 280 reservations.   

Criminal Jurisdiction on Non-P.L. 280 Reservations   

Perpetrator/Victim Crime Classification Jurisdiction 

Indian/Indian 
“Major” crime Federal and Tribal 

Other crimes Tribal only 

Indian/Non-Indian 
“Major” crime Federal and Tribal 

Other crimes Federal and Tribal 

Non-Indian/Indian All crimes Federal and State 

Non-Indian/Non-Indian All crimes State 

 
21 For more information on the history of the Menominee Indian Tribe, including a timeline of events regarding 

its termination and restoration, see its historical information site.  
22 McGirt v. Oklahoma, 591 U.S. 894, 897-98, 903 (2020). 

https://www.menominee-nsn.gov/CulturePages/HistoricalInfo/TimeLine
https://www.menominee-nsn.gov/CulturePages/HistoricalInfo/Restoration
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Criminal Jurisdiction on P.L. 280 Reservations   

Perpetrator/Victim Crime Classification Jurisdiction 

Indian/Indian 
“Major” crime Federal, State, and Tribal 

Other crimes State and Tribal 

Indian/Non-Indian 
“Major” crime Federal, State, and Tribal 

Other crimes Federal, State, and Tribal 

Non-Indian/Indian All crimes Federal and State 

Non-Indian/Non-Indian All crimes State 

CIVIL REGULATORY JURISDICTION IN INDIAN COUNTRY 

Jurisdictional issues also arise regarding civil law, particularly as it pertains to civil regulatory 
laws. Very generally, civil regulatory laws are noncriminal government regulations, like hunting 
and fishing laws. 

When the enforcement of a civil regulatory law is challenged, courts begin their analysis by 
ensuring that the law at issue is civil regulatory and not criminal.23 There is no bright-line test to 
determine whether a law is civil regulatory or criminal, but courts generally view civil regulatory 
laws as laws that permit conduct subject to regulation and criminal laws as laws that prohibit 
conduct.24  

For example, the U.S. Supreme Court analyzed whether a California law that prohibited bingo 
games unless the game was staffed by members of a designated charitable organization and all 
proceeds went to a charitable purpose could be enforced on the Cabazon Band of Mission 
Indians. In that case, the Court concluded the bingo law was civil regulatory and not criminal, 
even though a violation was a misdemeanor offense, because the state did not actually prohibit 
bingo games but rather permit bingo games in certain situations.25 Ultimately, California was 
prohibited from enforcing its bingo laws against the Cabazon Band of Mission Indians.  

If it is determined that the law at issue is a civil regulatory law, jurisdiction is determined by a 
party’s status as a member of the tribe, not the person’s status as an Indian.26 Also, civil 
regulatory jurisdiction varies if the underlying conduct occurred on fee or trust land. Very 
generally, trust land is land to which the United States holds title for the benefit of a tribe or 
individual Indian, which cannot be sold without the approval of the U.S. secretary of the interior 
and is exempt from taxation by state and local governments. Fee land is land to which a tribe, 
individual, or other entity holds title without restriction, which is generally subject to taxation 

 
23 California v. Cabazon Band of Mission Indians, 480 U.S. 202, 208 (1987). 
24 Id. at 209. 
25 Id.  
26 “Membership” generally refers to the formal enrollment of an individual as a member or citizen of a specific 

American Indian tribe. Each tribe generally has its own standards to determine membership criteria. See 
generally Duro v. Reina, 495 U.S. 676 (1990); Washington v. Confederated Tribes of Colville Indian 
Reservation, 447 U.S. 134 (1980); Strate v. A-1 Contractors, 520 U.S. 438 (1997); Plains Commerce Bank v. 
Long Family Land & Cattle Co., 554 U.S. 316, 324 (2008). 
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by state and local governments. Fee land retains its status as fee land even if it exists within the 
boundaries of a tribal reservation.27 

Tribal Jurisdiction 

A tribe may generally exercise civil regulatory jurisdiction over Indians and non-Indians on 
tribal trust land and over its members on fee land held by Indians. The U.S. Supreme Court has 
held, however, that tribal governments do not have civil regulatory jurisdiction over fee land 
held by non-Indians, even if the fee land is within its reservation boundaries.28 There are two 
exceptions to this general rule. First, a “tribe may regulate, through taxation, licensing, or other 
means, the activities of nonmembers who enter into consensual relationships with the tribe or 
its members, through commercial dealing, contracts, leases, or other arrangements.”29 Second, a 
tribe may “exercise civil authority over the conduct of non-Indians on fee lands within its 
reservation when that conduct threatens or has some direct effect on the political integrity, the 
economic security, or the health or welfare of the tribe.”30 

State Jurisdiction 

The U.S. Supreme Court has concluded that P.L. 280 did not transfer civil regulatory 
jurisdiction to states.31 Instead, whether a state has civil regulatory jurisdiction over Indians and 
in Indian country is a fact-specific inquiry that depends on whether the state is preempted by 
federal law and whether the state regulation will violate tribal sovereignty if enforced.32 The U.S. 
Supreme Court has identified two instances in which states have civil regulatory jurisdiction 
over Indians and in Indian country.  

First, a state may exercise civil regulatory jurisdiction over a non-Indian in Indian country if the 
state’s interest in regulating the action is sufficient to warrant a minimal burden on tribal 
members and sovereignty.33 Second, a state may also exercise civil regulatory jurisdiction over 
an Indian in Indian country if the following conditions are met: (1) the state regulation is not 
preempted by federal law; and (2) the state regulation does not “unlawfully infringe ‘on the right 
of reservation Indians to make their own laws and be ruled by them.’”34 

Federal Jurisdiction  

While states generally lack civil regulatory jurisdiction over Indians in Indian country, this is not 
the case with respect to the federal government. Rather, the U.S. Supreme Court has interpreted 
the U.S. Constitution to grant Congress general power to legislate with respect to Indian tribes.35 

 
27 Montana v. United States, 450 U.S. 544, 559 (1981). 
28 Id.  
29 Id. at 565-66. 
30 Id. at 566.  
31 Id.  
32 Cabazon Band of Mission Indians, 480 U.S. 202 at 207. 
33 New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 331-32 (1983). See, e.g., Moe v. Confederated Salish 

& Kootenai Tribes of Flathead Reservation, 425 U.S. 463 (1976); Washington v. Confederated Tribes of 
Colville Indian Reservation, 447 U.S. 134 (1980). 

34 White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980) (quoting Williams v. Lee, 358 U.S. 217, 
220 (1959)).  

35 Haaland v. Brackeen, 599 U.S. 255 (2023).  
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CIVIL ADJUDICATORY JURISDICTION IN INDIAN COUNTRY  

Civil adjudicatory jurisdiction generally refers to the authority of courts to hear civil disputes. 
Whether a given court has proper jurisdiction is an oft-litigated topic, particularly if the case 
involves a tribal government or tribal members or if the case arises outside of Indian country. 
Ultimately, whether a court has jurisdiction or there is concurrent jurisdiction, is based on the 
specific facts of a given case. In Wisconsin, the applicability of P.L. 280 is also an important 
factor when determining a court’s jurisdiction. This section summarizes the key factors in 
determining civil adjudicatory jurisdiction between state and tribal courts for general civil cases, 
along with divorce, adoption, and child custody, and probate cases more specifically.36 However, 
it is important to note that federal statutes explicitly grant to federal courts exclusive jurisdiction 
of disputes over beneficial rights to tribal trust property.37  

Civil Cases Generally  

Unless federal law provides otherwise, state courts have exclusive jurisdiction over most civil 
cases that arise outside of Indian country. On non-P.L. 280 reservations, tribal courts generally 
have exclusive jurisdiction over claims that arise from Indian country against a tribal member.38 
The U.S. Court of Appeals for the Eighth Circuit has held that tribal courts also have exclusive 
jurisdiction over wholly internal matters, subject to the procedures and laws of the tribe, like 
membership disputes.39 The U.S. Supreme Court has clarified that tribal courts do not have 
jurisdiction over a case arising from two nonmembers on a state highway right-of-way through a 
reservation.40  

On P.L. 280 reservations, tribal court jurisdiction is generally not exclusive and is instead 
concurrent with state court jurisdiction.41 In Wisconsin, most lawsuits can be heard in state 
courts, except for lawsuits arising from the Menominee Nation between two Menominee tribal 
members.  

Divorce  

Tribal courts generally have exclusive jurisdiction over divorce cases between Indians domiciled 
in Indian country. State courts generally have exclusive jurisdiction for divorce cases between 
individuals domiciled outside of Indian country, regardless of their membership status. 
However, tribal courts may have concurrent jurisdiction with state courts for divorce cases 
between two Indians domiciled outside of Indian country who remain tribal members and 
submit themselves to the jurisdiction of the tribal court.42  

P.L. 280 primarily changes the exclusivity of jurisdiction. On a P.L. 280 reservation, a tribal 
court’s jurisdiction is always concurrent with state court jurisdiction. On a non-P.L. 280 

 
36 Federal courts are largely not discussed in this section, because federal courts are not courts of general 

jurisdiction for civil cases. The two primary methods of federal civil jurisdiction are federal question and 
diversity of citizenship jurisdiction. These standards are the same even if tribal members are litigants or if the 
claim arises from Indian country 

37 25 U.S.C. ss. 345-346; 28 U.S.C. s. 1353.  
38 For purposes of civil adjudicatory jurisdiction, a claim generally arises out of Indian country if the events at 

issue in the lawsuit occurred in Indian country.  
39 Smith v. Babbitt, 100 F.3d 556 (8th Cir. 1996).  
40 Strate v. A-1 Contractors, 520 U.S. 438, 442 (1997).  
41 28 U.S.C.A. s. 1360 (a); Teague v. Bad River Band of Lake Superior Tribe of Chippewa Indians, 2000 WI 79.  
42 William C. Canby, Jr., American Indian Law in a Nutshell 271 (8th ed. 2025) 
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reservation, a tribal court’s jurisdiction over cases between two Indians domiciled in Indian 
country is exclusive.  

Child Welfare  

The Indian Child Welfare Act (ICWA) imposes various requirements when an Indian child is the 
subject of certain types of child welfare proceedings.43 With respect to jurisdiction, the ICWA 
specifies that a tribal court has exclusive jurisdiction over certain child welfare proceedings, 
such as termination of parental rights (TPR) or preadoptive or adoptive placements,44 involving 
Indian children who reside or are domiciled within the reservation of their tribe, except when 
that jurisdiction is otherwise vested in the state by federal law.45 In addition, the ICWA provides 
that, in certain types of proceedings involving an Indian child not domiciled or residing within 
the tribal reservation, the state court must transfer jurisdiction to the tribal court upon petition 
of the Indian child’s parent, Indian custodian, or tribe, unless certain conditions apply.46 If 
proceedings remain in state court, the ICWA also imposes certain procedural and substantive 
requirements and further authorizes an Indian tribe to intervene in such matters.  

Probate  

As stated previously, federal courts have exclusive jurisdiction over tribal trust land disputes.  

Tribal courts generally have jurisdiction over the probate of nontrust movable assets of Indians 
who die domiciled in Indian country.47 On non-P.L. 280 reservations, this jurisdiction is 
exclusive, and on P.L. 280 reservations, this jurisdiction is concurrent with state courts.  

State courts generally have exclusive jurisdiction over the probate of nontrust estates of Indians 
domiciled outside of Indian country, regardless of P.L. 280 status. As stated above, on P.L. 280 
reservations, the state shares concurrent jurisdiction over the nontrust movable assets of 
Indians domiciled in Indian country, while on non-P.L. 280 reservations, state courts also have 
ancillary jurisdiction of other movable property located outside of Indian country.  

This information memorandum was prepared by Abby Gorzlancyk, Staff Attorney, on June 25, 
2026. 

One East Main Street, Suite 401 • Madison, WI 53703 • (608) 266-1304 • leg.council@legis.wisconsin.gov • https://www.legis.wisconsin.gov/lc 

 
43 25 U.S.C. ch. 21; 25 C.F.R. Part 23. Wisconsin codified its own version of the ICWA into state law, referred to 

as the Wisconsin Indian Child Welfare Act or “WICWA.” [s. 48.028, Stats.] See also Legislative Council, The 
Wisconsin Indian Child Welfare Act, Information Memorandum (Oct. 2024).  

44 The ICWA’s definition of “child custody proceeding” does not include family court proceedings determining 
custody among parents or placements under juvenile delinquency proceedings. [25 U.S.C. s. 1903 (1).]  

45 25 U.S.C. s. 1911 (a). The ICWA provides a mechanism for Indian tribes who became subject to state 
jurisdiction under P.L. 280 to reassume jurisdiction over child custody proceedings. [25 U.S.C. s. 1918; 25 
C.F.R. Part 13; but see 70 Wis. Op. Att’y Gen. 237 (1981).] 

46 25 U.S.C. s. 1911 (b). 
47 Canby at 276 (citing Williams v. Lee, 358 U.S. 217 (1959)).   

mailto:leg.council@legis.wisconsin.gov
https://www.legis.wisconsin.gov/lc
https://docs.legis.wisconsin.gov/misc/lc/information_memos/2024/im_2024_18
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