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In an effort to control the recent COVID-19 pandemic, many units of government have instituted various
requirements designed to limit close human interaction, such as “shelterin place” orders. The success of
these requirements depends at least in part on individuals remaining in their homes at most times.

These requirements, however, have also contributed to job loss, layoffs, and otherlost household
income. In an effort to prevent loss of homeownership, the federal and state governments have taken
several actions to assist mortgagees who might otherwise be in jeopardy of foreclosure. Thisissue brief
will describe those actions relevant to Wisconsin.

JUDICIAL FORECLOSURE IN WISCONSIN

Depending on the jurisdiction, foreclosure may be either a judicial or administrative proceeding.
Wisconsin requires a judicial proceeding. Briefly, the steps in a judicial foreclosure include the filing of a
complaint by the lender, the possible filing of an answer by the borrower, a judgment of foreclosure by
the court, a redemption period during which the borrower may refinance or sell the property to “redeem”
it, and finally, if the borrower does not redeem the property, a sheriff’s sale of the property at auction.
[See ch. 846, Stats.]

Wisconsin courts recently have taken emergency actions that could delay various aspects of a judicial
foreclosure. On March 22, 2020, the Wisconsin Supreme Court issued an order postponing, with limited
exceptions, in-person circuit and appellate court proceedings until April 30, 2020. The order directed
courts to remain open and to utilize available technologies to conduct proceedings remotely.: If some
aspect of a foreclosure proceeding required an in-person appearance or if remote technology was not
available to all participants, the foreclosure proceeding likely would be postponed as a result of this
order. In addition, if some aspect of a foreclosure proceeding required a jury trial, the proceeding must
be rescheduled to a date after May 22, 2020, pursuant to a separate Supreme Court order regarding jury
trials generally.:

In light of this order, which states that it is intended to be interpreted broadly for protection of the
public, court staff, and judges from the risks associated with COVID-19, the courts in some counties have
reduced or suspended nonessential proceedings. Forinstance, circuit courts in the judicial district that
includes seven counties in northeastern Wisconsin are conducting hearings only on matters specified as
essential to maintaining the critical day-to-day operations of those courts.s Because foreclosure
proceedings are not specified as essential, it appears that any foreclosure proceeding in that judicial
district would be stayed until April 30, 2020.

EMERGENCY ORDER#15

On March 27, 2020, the Governor and the secretary-designee of the Department of Health Services
issued Emergency Order #15. Among other provisions, this order prohibits the following:

e A mortgagee from commencing a civil action to foreclose uponreal estate.
e A mortgagee from requesting or scheduling a sheriff’s sale of the mortgaged premises.
e A sheriff from conducting the sale of a mortgaged premise.

e A ssheriff from acting on any order of foreclosure or executing any writ of assistance related to a
foreclosure.

The order, which does not apply to abandoned premises, remains in effect for 60 days.+



FEDERALLY BACKED MORTGAGES

The federal government issues some home mortgages and, together with the government-sponsored
enterprises known as Fannie Mae and Freddie Mac, insures or guarantees other home mortgages issued
by private lenders (collectively, “federally backed mortgages”). The primary federal agencies involved in
mortgages for residential real property designed principally for the occupancy of between one and four
families are the U.S. Departments of Agriculture (USDA), Veterans Affairs (VA), and Housing and Urban
Development (HUD).s

Moratoria Imposed by Federal Agencies

On March 18, 2020, USDA, HUD, Fannie Mae, and Freddie Mac each announced a 60-day moratorium
on foreclosures of any federally backed mortgage on a single-family residence.s Under these moratoria, a
lender may not initiate a foreclosure nor complete a foreclosure already in process. Although VA did not
impose a moratorium, it strongly encouraged its mortgage servicers to observe a 60-day moratorium for
any borrower affected or potentially affected by COVID-19.7

Moratoria Imposed by Federal Legislation

The federal Coronavirus Aid, Relief, and Economic Security Act (CARES Act) became law on March 27,
2020. The CARES Act provides that, unless the property is vacant or abandoned, the servicer of a
federally backed mortgage may not initiate any foreclosure proceedings, move for a foreclosure judgment
or order of sale, or execute a foreclosure sale for 60 days beginning on March 18, 2020. [Pub. L. 116-136;
Div. A, SEC. 4022 (¢c) (2).]

In addition, the borrower of a federally backed mortgage who experiences a financial hardship due,
directly orindirectly, to the COVID-19 emergency may request a period of up to 180 days during which
the borrower does not have to make payments on the loan. Although the borrower would have to account
for the missed payments at some point after that period, no additional fees or penalties would accrue
during the period. At the borrower’s request, the period may be extended for another 180 days. [Pub. L.
116-136; D1v. A, SEC. 4022 (b) and (¢) (1).]
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