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Prospective employers commonly require applicants to supply names of previous employers for the purpose
of contacting those previous employers to obtain information about the applicant. However, former
employers are often hesitant to provide information about prior employees due to the perceived risk of
potential liability. Instead, former employers have shifted toward practices to minimize such risk—for
example, declining to respond or providing a neutral response with limited information, such as name,
position, title, dates of employment, and salary.

While Wisconsin law presumes that an employer makes references in good faith and the law provides
protection from liability for such good faith references, the presumption of good faith can be rebutted, and,
depending on the circumstances, an employer could be held liable for making a reference. This issue brief
summarizes current law related to employment references, including the most common legal claims related
to references that could result in liability for an employer.

LEGALLY PROTECTED REFERENCES

Current state law provides protection for an employer who makes references in good faith or who provides a
prospective employer with a truthful statement regarding an employee’s discharge.

Good Faith References

State law specifies that an employer is immune from civil liability if the employer acts in “good faith” to
provide a reference for a current or former employee.:

Wisconsin law essentially codifies the conditional privilege for employers’ “common interest,” described in
the defamation discussion below, by granting immunity for statements made by an employer to a
prospective employer that enable the prospective employer to evaluate an employee’s job performance or
qualifications. When acting in good faith, an employer who provides a reference to a prospective employer
upon the request of an employee or the request of a prospective employer is immune from all civil liability
that may result from providing that reference.

While the statute assumes that the employer acts in good faith when providing a reference, the presumption
of good faith may be rebutted if the plaintiff proves any of the following by clear and convincing evidence: (1)
the employer knowingly provided false information in the reference; (2) the employer made the reference
maliciously; or (3) the employer made the reference in violation of Wisconsin’s employment discrimination
laws.2

Truthful Statement Regarding Discharge

State law expressly allows an employer to give a prospective employer a “truthful statement” of the reasons
for an employee’s discharge if the statement is requested by the former employee, a prospective employer, or
a bondsman or surety. The employer’s truthful statement may not be made with the intent to blacklist,
hinder, or prevent a discharged employee from obtaining employment.3

EMPLOYER LIABILITY FOR EMPLOYMENT REFERENCES

When providing references to a potential employer of a former employee, liability may arise primarily under
one of the following legal claims: (1) defamation; (2) invasion of privacy; or (3) retaliation.s



Defamation

A former employee may allege that a previous employer defamed the employee when providing information
about the employee to the prospective employer. In Wisconsin, a plaintiff may succeed on a defamation
claim if the plaintiff proves the following elements about the statement: (1) the statement is a false
statement; (2) the statement is communicated by speech, conduct, or writing to a person other than the
person defamed; and (3) the communication is defamatory and is not “privileged.” To be “defamatory,” a
communication must be one that tends to harm a person’s reputation, meaning that the communication
lowers the person in the estimation of the community or deters third persons from associating or dealing
with the person.s

Defamatory statements may be protected by absolute or conditional defenses or “privileges” created by
common law, statute, or the Wisconsin and U.S. Constitutions. For example, “truth” is an absolute defense to
a defamation claim, meaning that a defamation claim cannot succeed if a defendant proves that a statement
was truthful. As another example, a conditional privilege for a “common interest” occurs when a person is
entitled to learn from other persons about a matter in which the persons have an interest in common, but the
privilege does not apply if the defendant acted with actual knowledge of falsity or reckless disregard as to
truth or falsity.s

Invasion of Privacy

Current law allows a person whose privacy is “unreasonably invaded” to seek various remedies, including
equitable relief (e.g., an injunction), compensatory damages, and attorney fees. Under the statute, “invasion
of privacy” is defined to encompass several types of acts. Most relevant to employer statements, these acts
include when publicity is given to a matter concerning the private life of another, of a kind highly offensive to
a reasonable person, if the defendant acted either unreasonably or recklessly, or with actual knowledge, that
no legitimate public interest existed in the matter.

The statute directs that the right of privacy be interpreted in accordance with the developing common law of
privacy, including defenses. Accordingly, the absolute and conditional privileges that protect against a
defamation claim may similarly apply against an alleged invasion of privacy.

Retaliation

Under both state and federal law, an employer may be subject to a claim of illegal retaliation if the employer
provides a negative reference about an employee after the employee has done either of the following: (1)
complained to the employer about illegal discrimination; or (2) filed a civil rights claim against the employer.
Both the Wisconsin Fair Employment Act and Title VII of the Civil Rights Act of 1964 prohibit certain acts
against an employee because the employee has opposed any discriminatory practices or has filed a
complaint, testified, or assisted in any proceeding.s The U.S. Supreme Court has held that the term
“employees” extends to former employees when analyzing a claim that a former employer gave a prospective
employer a negative job reference in retaliation for filing a discrimination complaint.

ts. 895.487, Stats.
2 The Wisconsin Court of Appeals has opined that the statute’s use of the term “maliciously” requires a showing of express

malice, rather than actual malice. To prove express malice, the plaintiff must prove that the defendant provided the reference
information with ill will, bad intent, envy, spite, hatred, revenge, or other bad motives against the person defamed. In
contrast, to prove actual malice, the plaintiff must demonstrate that the defendant’s statement was made with knowledge of
falsity or with reckless disregard for the truth. [Gibson v. Overnite Transp. Co., 2003 WI App 210, 11 11-13.]

3. 134.02, Stats. State law prohibits two or more persons from acting together, with malice, to prevent a person from
obtaining employment; this is known as “blacklisting.” Blacklisting includes various actions, such as causing discharge or
preventing new employment through threats, promises, or causing or circulating a “blacklist.”

4 Liability may also arise under employment discrimination laws and in other specific circumstances, such as tortious conduct.

5 Vultaggio v. Yasko, 215 Wis. 2d 326 (1998); Wis. JI — Civil 2501 (2023).

6 For more information, see Wis. JI — Civil 2500 (2024), titled “Defamation: Law Note for Trial Judges.”

7 8. 995.50, Stats. It is not an invasion of privacy to communicate information available as a matter of public record.

85.111.322 (3), Stats.; 42 U.S.C. s. 2000e-3 (a).

9 Robinson v. Shell Oil Co., 519 U.S. 337 (1997).
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