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RE: Concerns we have with Two Proposals:

127 WLC: 001 5/1 to Change Grounds for TPR for Failure to Assume
Parental Responsibility from the Parent’s Never Having Had a
Substantial Parental Relationship to Not Having a Substantial Parental
Relationship At the Time of the Filing of the Petition; and

/2] Memo No. 7, Summary of the October 4, 2004 Meeting of the Birth
Father Registry Working Group

DATE: December 3, 2004

Legal Action of Wisconsin, Inc. (1.AW) is a nonprofit organization funded by the federal Legal
Services Corporation, Inc., to provide legal services for low income people in 39 counties in
Wisconsin. LAW provides representation for low income people across a territory that extends
from the very populous southeastern cormer of the state up through Brown County in the east and
La Crosse County in the west. Family Law is one of the three major priority areas of law for our
delivery of fegal services (the other two are public benefits and housing). As a result, our
organization has been extensively involved in family law issues over the years.

We are concerned about the proposals that are involved in WLC: 0015/1, relating to involuntary
termination of parental rights based upon failure to assume parental responsibility, which is
scheduled for committee action at the next meeting and Memo No. 7, Summary of the October
4, 2004 Meeting of the Birth Father Registry Working Group.

Below is a brief analysis of our concerns.
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Proposal in WLC: 0015/1 to Change Grounds for TPR for Failure to Assume
Parental Responsibility from the Parent’s Never Having Had a Substantial Parental
Relationship to Not Having a Substantial Parental Relationship A7 the Time of the

The proposal is to change current law regarding failure to ASSUME responsibility to
apply to circumstances where there is no assumption of parental responsibility at the time
of the filing of the petition [an altemative has been suggested thatit be during the 6
months before the filing], for reason that it is nearly impossible to show that the person
never had assumed responsibility [[ have highlighted the word ASSUME, because it
reveals what this statute is all about.)

This is a proposal that seems simple on its face, but it is one which has not been well
thought out, and it is one which will have a profound effect on the termination of parental
rights. It is a proposal that misunderstands the reason the grounds for termination for
failure to assume responsibility is in the statutes.

The enactment of this statute would make a major change in the law for the termination
of parental rights. It will make a huge mass of parents liable for the termination of
parental rights who are not liable now. Currently, in general, aparent”s rights can be
terminated by showing that the parent (1) never established a substantial relationship in
the first place; (2) did have a substantial relationship at one time, but subsequently
abandoned the child by nor having had any contact with the child over a period of time,
or (3) was engaged in neglect or abuse that invoked the Children’s Court jurisdiction and
the parent never rehabilitated himself or herself.

This proposal says that parental rights can be terminated if af the time of the filing of the
petition [or six months before the filing, as an alternative has suggested] the parent has
not been able to assume “substantial parental responsibility,” which is defined by s.
48.415 (6)(b) as “the acceptance and exercise of significant responsibility for the daily
supervision, education, protection and care of the child.”

What this does is tochange the concept from one requiring a parent to maintain
communication or contact with achild to one requiring the parent “to accept and exercise
significant responsibility for the daily supervision, education, and protection and care
of the child.” Many, many, non custodial parents do not even have the right to accept

and exercise significant responsibility for the daily supervision, education, and protection
of their children.

The enactment of this legislation would 1inadvertently result in ahuge distortion of the
basic concepts underlying the termination of parental rights.

Furthermore, unlike the grounds for abandonment, where a parentis allowed to show
some good cause fornot having been in contact with the child-- like incarceration or



illness, under s. 48415 (1) © 1,2, and 3., under this proposal, there is no good cause
exception for a parent who is not now (or in the recent past) maintained “the acceptance
and exercise of significant responsibility for the daily supervision, education,
protection and care of the child.”

This proposal confuses two entirely separate concepts, for the temination of parental
rights: (1) the grounds for termination because a parent never acquired a parental right
in the first place; and (2) a parent has abandoned a child. It is like comparing apples to
oranges.

The title of the grounds for termination — Failure to Assume Parental Responsibility,
under s. 48.415 (6), by itself, reveals the misunderstanding that is taking place here. This
is a failure to assume parental responsibility in the first place. Itisnot a failure to
continue responsibility (which is a fajlure that is addressed under the abandonment and
CHIPS provisions that appear later in the statute). This grounds for TPR — for failure to
assume responsibility — is in keeping with the U.S. Supreme Court decision, Lehr v.
Robertson, 463 U.S.248, 77 LEd2d 614, 103 S. Ct. 2985 (1983) and the Wisconsin
Supreme Court decision, In the Matter of Sueann A.M. 176 Wis2d 673, 500 N.W. 2d
649 (1993), which held that a father who never assumed parental responsibility never
acquired a constitutionally protected right as a parent. Both these cases went on to say
that, because the men never acquired such a right they were not entitled to notice of the
termination of their parental rights. Consequently, current law provides that the right of a
putative father (I suppose it could apply to the mother — although that is doubtful — but it
really was intended to apply to aputative father) can easily be terminated where he never
assumed any responsibility in the first place.

Wisconsin’s provision for terminating parental rights for failure to assume parental
responsibility [attached] was enacted in May of 1980. The Lehr decision referred to above
was decided in 1983. They both advanced the same grounds for termination. It is
reasonable to conclude that the theory that was being developed inthe Lehr case
litigation, which case had been in the courts for years before 1983, was also being
promoted to legislatures across the land and was successfully enacted in Wisconsin. The
theory is that, if an unmarried man never had a significant relationship with the child in
the first place, he had no parental right to protect.

That is why the current statute, going back to 1980, has always said that parental rights
will be terminated (or never recognized — same thing) if the parent NE VER had a
significant relationship with the child in the first place. The law was confirmed by the
Wisconsin Supreme Court in In the Matter of Sueann A.M. 176 Wis 2d 673, 500 N'W.
2d 649 (1993).

This is different from the other grounds for termination [abandonment, under s. 48.415
(1) - which has always been a major grounds for termination] which is that, although the



parent had assumed responsibility at one time or another, the parent has since abandoned
the child.

The problems with changing this law, as proposed, are several:

[1] it will effectively repeal the need for the separate section in the statutes on
abandonment, because the proposed change in the law actually relates to abandonment
and because it 1s much easier to show that the parent does not have a substantial parental
invelvement (at the time of the filing of the petition or within 6 months before the filing),
than it is to show that the parent has not had any visitation or communication at all with
the child, as 1s required under s. 48.415 (1)(a)3., or that the parent had no good cause for
not visiting with the child, as is required under s. 48 415 (1)©, relating to abandonment.
The requirement that the parent have a substantial parental involvement places a much

higher standard on the parent to show significant responsibility on a daily basis, under
48.415 (6)(b);

[2] no exception is made for a parent who has not been able to have a “‘substantial
parental involvement” because the parent is incarcerated, has a medical problem, etc. —
the parent is not given the ability to show good cause, as is the case under the
abandonment section;

f3] it allows the petitioner to manipulate the termination of parental rights by simply
choosing the right time to file the petition — this is especially true, of course, under the
proposal allowing for the termination of parental rights where there is no “substantial
involvement” af the time of the filing of the petition.. The requirement that the parent
have a substantial parental invelvement places a much higher standard on the parent to
show significant responsibility on a daily basis, under 48.415 (6)(b) than the current law
abandonment requirement that the parent did not visit the child and did not have good
cause, as is required under s. 48415 (1)©. Under this proposal, the petitioner can simply
wait until the other parent moves out, or wait six months, and then bring a petition on
grounds that the other parent is no longer involved in the “exercise of significant
responsibility for the daily supervision, education, protection and care of the child..”

[4] it conflicts with orders that are made in Children’s court in certain CHIPS cases
ordering the parents not to have contact with the child for one year. A court order in such
a CHIPS case becomes irrelevant if the petitioner can simply ignore the order and
terminate parental rights at any time because the parent is not now involved in the
“exercise of significant responsibility for the daily supervision, education, protection
and care of the child.”



Memo No. 7. Summary of the October 4, 2004 Meeting of the Birth Father Registry
Working Groeup

This Legislative Council memo indicates that there is a consensus in the subcommittee
that netice to unwed fathers could be eliminated for a birth parent who is aware of a
pregnancy but who takes no action, if there is a criminal penalty of imprisonment for 9
months or a fine of 510,000 for a party who makes a false statement in a TPR about who
the father is.

We are in favor of recommendations that would create a birth parent registry, but we are
opposed to the elimination of notice to fathers regarding the termination of parental
rights, at least if the fathers had a significant relationship with the children in
question., We say these fathers at least, because these fathers have a Constitutional Right
under the Due Process Clause of the U.S. Constitution, as recognized by the T.S.
Supreme Court in Lehr v. Robertson, 463 U.S. 248, 77 L Ed 2d614, 103 S. Ct. 2985
(1983); and the Wisconsin Supreme Court in In the Matter of Sueann A.M. 176 Wis 2d
673, 500 N.W. 2d 649 (1993).

Under current law, an unimarried person has the right to notice of the termination of his
parental rights unders. 48.42 (2) (b)

(b) If the child is a nonmarital child who is not adopted or whose parents do not
subsequently intermarry under s. 767.60 and paternity has not been established:

1. A personwho has filed a declaration of interest unders. 48.025.

2. A personor persons alleged to the court to be the father of the child or who
may, based upon the statements of the mother or other information presented to
the court, be the father of the child, unless that person has waived the right to
notice under48.41 (2)©

3. A personwho has lived in a familial relationship with the child and who may
be the father of the child.

Paragraph 2. Above s the important paragraph. It allows the courtto ask the mother for
the names of any men who had sexual intercourse with the woman during the conceptive
period and who therefore could be the possible fathers. The men identi fied will be given
notice of the proceedings and their rights will be terminated if they never had a
substantial relationship with the child, abandoned the child, were nvolved in CHIPS
proceedings, etc. The men are allowed to speak for themselves about whether they failed
in any of these ways.

The procedure under paragraph 2is the best procedure to follow, because it protects the



rights of fathers, who if they knew they were fathers, would be happy to enjoy their lives
together with those children. If paragraph 2 1s repealed, these men (who never lived with
the children) will never know that they had children nor that their parental rights have
been terminated.

Sadly enough, the U.S. and Wisconsin Supreme Court decisions cited above do not
protect fathers who never knew about the children. Under those decisions, their rights can
be terminated without any notice at all. HFOWEVER, a man who did know about the
birth of the child and who did have a significant parental responsibility with the child is
entitled to notice under the U.S. and Wisconsin Constitutions.

This means that if the proposal repeals paragraph 2 above from current law and leaves the
only people who are entitled to notice to be those who (1) filed a declaration of parental
interest; or (2) lived with the child, this provision will be unconstitutional as applied to a
man who did have a significant parental relationship with the child, but who never
received notice because ke never lived with the child.

This is not a small population of men. It is a large population of men who never lived
with the child, but who none-the-less did have a significant relationship with the child.

Those men who never received notice of the termination of their parental rights but who
did have significant relationships with their children will be able to overturn the
termination of parental rights and any adoption judgment based on that termination of
parental rights. They have a right under the U.S. and Wisconsin Constitutions recognized
by the U.S. and Wisconsin Supreme Courts. No state statute that imposes time limits or in
any other way attempts to abrogate this right can trump the U.S. Constitution. To change
this law, there has to be either a new decision issued by the U.S. Supreme Court or a
Constitutional Amendment adopted. In the meantime, all adoptions granted after the
unconstitutional temination of parental rights without notice are at risk.

Memo No. 7 refersto the fact that the mother faces a criminal charge for falsifying
information. This does nothing to address the Constitutional right that a father has to
notice of the termation of his parental rights. And, because it does nothing to remove
those Constitutional rights, it does nothing to protect persons who adopt children from
subsequently having their adoptions overturned.

Not only does the threat of criminal prosecution do nothing to protect the man who may
have had a significant relationship with the child but who knows nothing of the TPR, it
also may well inappropriately place the mothers at risk. The mothers sign the statements
and are thus hable to prosecution, but it could easily be the adoption agency or attorney
arranged by the adoption agency who is providing the undue influence on the mother not
to tell the truth. Justsuch a situation occurred in a highly publicized case in Minnesota,
where the Minnesota Supreme Cowrt dentied the father the right to contest proceedings



where he received no notice because the adoption agency influenced the mother not to put
the man’s name on ihe birth certificate.

If there are criminal penalties imposed, they should apply as well to the adoption agencies
or attorneys or other advocates who influence a mother not to name the possible fathers.

Otherwise, we would hope that you would retain the current law provisions of
s 48.42 (2) (b) 2, guarantecing notice to all men who may be the father.

This is an important funidamental right. In the words of the U.S. Supreme Court:

a natural parents “desire for the right to ‘the companionship, care, custody, and
management of his or her children’ “ is an interest far more precious than any
property right . . . When the state initiates a parental rights termination
proceeding, it seeks not merely to infringe that fundamental liberty interest, but to
end it. “If the state prevails, it will have worked a unique kind of deprivation . . .
A parent’s mterest in accuracy and justice of the decision to terminate his or her
parental status is, therefore, a commanding one.” Lassiter v. Department of Social
Services. 452 U.S. 18 (1981)
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1979 Assembly Bill 656 Date published: May 20, 1980

CHAPTER 330, Laws of 1979

AN ACT to amend 48.025 (2}, 48.14 (2) (b), 48.185, 48.66, 48.91 (2),51.42 (9) (a),
51.437 {12) (a) and 55.03; to repeal and recreate subchapter VIII of chapter 48; and
to create 48.01 (1) (g) and 48.356 of the statutes, relating to termination of parental
rights.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows:
SECTION 1. 48.01 (1) (g) of the statutes is created to read:

48.01 (1) (g) To provide children in the state with permanent and stable family rela-
tionships. The courts and agencies responsibie for child welfare should assist parents in
changing any circumstances in the home which might harm the child or which may re-
quire the child to be placed outside the home.

SECTION 2. 48.025 (2) of the statutes is amended to read:

48.025 (2) The declaration provided in sub. (1) may be filed at any time except after
a termination of the natural father’s rights under s—48-425-0r48-43 subch. VIII. The
declaration shall be in writing, signed by the person filing the declaration and shall con-
tain the person’s name and address, the name and last-known address of the mother, s
month and year of the birth or expected birth of the child and a statement that he has
reason to believe that he may be the father of the chiid.

SECTION 3. 48.14 {(2) (b) of the statutes is amended to read:

48.14 (2) (b) The appointment and removal of a guardian of the person for a child
under ss. 48,427, 48.43 and 4£.%7 and ch. 880 and for a child found to be in need of
protection or services under s. 48.13 because the child is without parent or guardian.

SECTION 4. 48.185 of the statutes is amended to read:

48.185 Venue. (1) Venue for any proceeding under ss. 48.12, 48.125,48.13, 48.135,
48.14 and 48.18 may be in any of the following: the county where the child resides, the
county where the child is present or, in the case of a violation of a state law or a county,
town or municipal ordinance, the county where the violation occurred.. Venue for pro-
ceedings brought under subch. VIII is as provided in this subsection except where the

child has been placed and is living outside the home of the child’s parent pursuant 1o a

dispositional order, in which case venue is as provided in sub. (2).

(2) Venue for any proceeding under s. 48.363 or 48.365, or under subch. VIII when
the child has been placed outside the home pursuant to a dispositional order under s.
48.345, shall be in the county where the dispositional order was issued, unless the child’s
county of residence has changed, or the parent of the child has resided in a different
county of this state for 6 months. In either case, the court may, upon a motion and for
good cause shown, transfer the case, along with all appropriate records, to the county of
residence of the child or parent.

SECTION 5. 48.356 of the statutes is created to read:

48.356 Duty of court to warn. (1) Whenever the judge orders a child to be placed
outside the home because the child has heen adjudged to be in need of protection or
services under s. 48.345, 48.357, 48,363 or 48. 365, the judge shall orally inform the par-
ent or parents who appear in court of any grounnds for termination of parental rights under
s. 48.415 which may be applicable,
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(2) In addition to sub. (1), any written order which places a child outside the home
under sub. (1) shall notify the parent or parents of the grounds for termination of paren-
tal rights under s. 48.415.

SECTION 6. Subchapter VIII of chapter 48 of the statutes, as affected by chaptef 32,
laws of 1979, is repealed and recreated to read:

CHAPTER 48
SuscHAPTER VIHI
TERMINATION OF PARENTAL RIGHTS
48.40 Definitions. In this subchapter:

(1) ““Agency” means the department, a county department of social services or a
licensed child welfare agency.

(2) **Termination of parental rights” means that, pursuant to a court order, all rights,
powers, privileges, immunities, duties and obligations existing between parent and child
are permanently severed.

48.41 Voluntary consent to termination of parental rights. (1) The court may termi-
nate the parental rights of a parent after the parent has given his or her consent as speci-
fied in this section. When such voluntary consent is given as provided in this sectivn. the
judge may proceed 1mmed;atefy to a disposition of the matter after considering the stan-
dard and factors specified in s, 48.426.

(2) The court may accept a voluntary consent to termination of parental rights only as
follows:

(a) The parent appears personally at the hearing and gives his or her consent to thc
termination of his ot her parental rights. The judge may accept the coasent only = :
judge has explained the effect of termination of parental rights and has questione
parent and is satisfied that the consent is informed and voluntary; or

(b) If the court finds that it would be difficult or impossible for the parent to appear in
person at the hearing, the court mav accept the written consent of the parent given before
a judge of any court of recuri. This written consent shall be accompanied by the signed
findings of the judge who accepted the parent’s consent. These findings shall recite that
the judge questioned the parent and found that the consent was informed and voluntsr:
before the judge accepted the consent of the parent.

(c) A person who may be the father of a child born out of wedlock, but who has not
been adjudicated to be the father, may consent to the termination of any parental rights
that he may have as provided in par, (a) or (b) or by signing a written, notarized state-
ment which recites that he has been informed of and understands theeffect of an order to
terminate parentalrights and that he voluntarily disclaims any rightsthat he may havats
the child, including the right to aotice of proceedings under this subchapter.

(3) The consent of a minor or incomnpetent person to the termination of his or her
parental rights shall not be accepted by the court unless it is joined by the consent of his or
her guardian ad litem. If the guardian ad litemn joins in the consent to the termination of
parental rights with the minor or incompetent person, minority or incompetence shall not
be grounds for a later attack on the order terminating parentai rights.

hearmg the court may make a finding that grounds exist for the termmailon of parcmai
rights. Grounds for termination of parental rights shall be one of the following:

(1) ABANDONMENT. (a) Abandonment may be established by ashowing that:

1. The child hf:ls been left without provision for its care or support, the petitioner has
investigated the circumstances surrounding the matter and for 60 days the petitioner has
been unable to find either parent;
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2. The child has been placed, or continued ina placement, outside the parent’s home
by a court order containing the notice required by s. 48.356 (2) and the parent has failed
to visit or communicate with the child for a period of 6 months or longer; or

3, The child has been left by the parent with a relative or other person, the parent
Kknows or could discover the whereabouts of the child and the parent has failed to visit or
communicate with the child for a period of one year or longer.

(b) [ncidental contact between parent and child shall not preclude the court from
finding that the parent has failed to visit or communicate with the child under par. (a) 2
or 3. The time periods under par. (a) 2 or 3 shall not include any periods during which
the parent has been prohibited by judicial order from visiting or communicating with the
child.

(c) A showing under par. (a) that abandonment has occurred may be rebutted by
other evidence that the parent has not disassociated himself or herself from the child or
relinquished responsibility for the child’s care and well-being.

(2) CONTINUING NEED OF PROTECTION OR SERVICES. Continuing need of protection
or services may be established by a showing that the child has been adjudged to be in need
of protection or services and placed, or continued in a placement, outside his or her horme
pursuant tO one or more court orders under s. 48.345, 48.357, 48.363 0r48.365 containing
the notice required by 5. 48.356 (2), that the agency responsible for the care of the child

and the family has made a diligent effort to provide the services required by the court,
and:

(a) The child has been outside the home for a cumulative total period of one year or
longer pursuant to such o_r(‘icrs and the parent has substantially neglected or wilfully re-
fused to remedy the conditions which resulted in the removal of the child from the huvis

of

(b) The child has been outside the home for a cumulative total period of 2 years or
longer pu_rsuant to such orders. the narent has been unable to remedy the conditions which
resulted in the removal of the ciiid from the home and there is a substantial likelihood
that the parent will not be able w remedy these conditions in the future,

(3) CONTINUING PARENTAL DISABILITY. Continuing parental disability may be estab-
lished by a showing that:

(a) The 'parcnt_is preser_ttly, and for a cumulative total period of at least 2 years within
the 5 years immediately prior to the filing of the petition has been, an inpatient at one or
more hospitals as defined ins. 50.33 (1) (a), (b} or {c), licensed treatment facilities as
defined in S 51.01 (2) or state treatment facilities as defined in s. 5101 (135) on account
of mental illness as defined ins. 51.01 (13) (a) or (b) or developmental disability as
defined in s. 55.01 (2) or (5);

(b) The condition of the parent is likely to continue indefinitely; and

(¢) The child is not being provided with adequate care by a relative who has legal
custody of the child, or by a parent or a guardian.

(4) CONTINUING DENIAL OF VISITATION ricuts. Continuing denial of visitation
rights may be established by a showing that:

(a) The parent has been denied visitation rights by court order in an action affecting
marriagss .

(b) At least 2 years have elapsed since the order denying visitation rights was issued
and the court has not subsequently modified its order so as to permit visitation rights; and

(¢) The pa'rent would ot be entitled to visitation rights if he or she were to seek such
rights at the time the petition for termination of parental rights is filed.
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(5) REPEATED ABUSE. Repeated abuse may be established by a showing that on more
than one occasion the parent has caused death or injury to a minor or minors living in the
parent’s household resulting in 2 or more separate felony convictions.

(6) FAILURE TO ASSUME PARENTAL RESPONSIBILITY. (a) Failur
ral 3 . ¢ to assume parental
responsibility may bf_: e.?stabllshed by a showing that a child has been born out of wedlock
not subsequently legitimated or adopted, that paternity was not adjudicated prior to the
filing of the petition for termination of parental rights and:

1. The person or persons who may be the father of the child hav i i
C e been given notice
under s. 48.42 but have failed to appear or otherwise submit to the Jurisdiction of the court

and th.at such person or persons have never had a substantial parental relationship with
the child; or

2. Tl‘zat although_paternity to the child has been adjudicated under s 48.423, the
fat.hcr‘ d:c_i not estabil§h a substantia] parental relationship with the child prior to the
adjudication of paternity although the father had reason to believe that he was the father

of the _child and had an opportunity to establish a substantial parental relationship with
the child.

(b_) In thlls gubscction, “substantial parental relationship” means the acceptance and
exercise of sxgmﬂcant responsibility for the daily supervision, education, protection and
care qf thc_ child. Iz} evaluating whether the person has had a substantia| parental rela-
tionship with the child, the court may consider such factors, including, but not limited to
w@ether the person has ever expressed concern for or interest in the support, care or well—,
being of the child or the mother during her pregnancy and whether the p::rson has ne-

glected or refused to provide care or support even though the pers :
and ability to do so. Ppo g person had the opportunity

48.42 Procedure. (1) PETITION. A proceedin . inati i
Prc 2 ON. g for the termination of parental rights
shall be mltia_ted by petition which may be filed by the child’s parent, ai agency ﬁr a
person authorized to !‘iie, a petition under s, 48.25. The petition shall be entitled “In the
interest of ......... (child’s name), a person under the age of 18" and shall set forth with
specificity:
(a) The name, birth date and address of the child;

(b) The names and addresses of the child’s parent '
custodian; parent or parents, guardian and legal

(c} A statement that consent will be given to termination of parental rights as pro-

vided in 5. 48.41 or a statement of the grounds for involuntary termination of parental

rights under s. 48.415 and a statement of the facts and circumstances whi iti
¢ ) icht
alleges gives rise to these grounds. ' hepetitioner

(2) WHO MUST BE SUMMONED. Exce i i iti
MONED. pt as provided in sub. (2m), the petitioner shall
cause the summons and petition to be served upen the following persons:pe
(a) The parent or parents of the child.

(b) If the child was born out of wedlock, and not sub tl iti
and paternity has not been established: subsequently legitimated or adopted

1. A person who has filed a declaration of interest under s. 48.025.

2. A person or persons alleged to the court to be the father of the child or who may,
based upon the statements of the mother or other information presented to the court, be

t(he; father of the child unless that person has waived the right to notice unders. 48.41 (2)
c).

3. A person who has lived in a familial i ip wi i
father s eron oo ial relationship with the child and who may be the

(¢} The guardian, guardian ad litem and legal custodian of the child.
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AN ACT to amend 48.025 (2), 48.14 (2) (b), 48.185, 48.66, 48.91 (2), 51.42
(93 (a), 51.437 (12) (a) and 55.03; to repeal and recreate subchap-
ter VIIL of chapter 48; and to create 4801 (1) (g) and 48 204 of
the statutes, relating to termination of parental rights.
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Analysis by the Legislative Reference Bureau

Engrossing procedures:

The engrossed text of Assembly Bill 656 consists of Assembly Substi-
tute Amendment 2, as affected by the following amendment adopted in the
assembly: Assembly Amendments 2, 3 and 4.

Content of Engrossed 1979 AB-456.

This bill revises the laws governing termination of parental rights.
Under this bill parental rights may be terminated after either 1) the
parent or parents vhose rights are to be terminated voluntarily consent,
or 2) grounds for an involuntary termination of parental righis are
established at a fact-finding hearing.

Voluntary consent to termination of parental rights may only be
given by the parent in one of 2 ways: 1) 1if the parent appears person-
ally at the hearing and the judge explains to the parent the effects of a
termination ©f parental rights and the judge is satisfied that the
parent's consent is informed and voluntary; or 2) if the «courts Ffinds
that it would be impossible or difficult for the parent to appear in court
personally, the court may accept a written statement of consent from the
parent that was given before a judge in another court if it is accompanied
by signed findings from that judge stating that he or she questioned the
parent and found that the consent of the barent to the termination of
parental rights was informed apnd voluntary. The consent of any wainor or
incompetent parent must be joined in by his or her guardian ad litem.

The grounds for involuntary termination of parental rights are aban-
donment, continuing need of protection or services, continuing parental
disability, continuing denial of wisitation rights, repeated abuse or
neglect and failure to assume parental responsibility for a child born out
of wedlock. {\bandonment may be established in one of 3 wavs: 1) the
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requesting the termination has made 2n investigation and at least 60 days
have elapsed during which the parent cannot be found; 2) the child wag
left by the parent with a relatiwve or some other person and the parent hag
failed t© Visit or communicate with the child for a period of one year or
longer, even though the parent knows or could discover the whereabouts of
the child; or 3) the child was found to be in need of protection and ser-
viceg and placed outside the home by a court order and the parent hag
failed to communicate or visit with the child for a period of 6 months or
longer. The time periods for abandonment may not include any time during
which the parent failed to visit the child because the parent was forbid-
den to by a court order. Howewver, this may constitute grounds under con-
tinuing denial of wvisitation rights, discussed below. Whenever a court
orders @ <child placed outside the home because the child is in need of
orotection or services, the court shall warn the parent both orally and in
the written order of the grounds for a possible termination of parental
rights.

The 2nd possible ground for the involuntary termination of parental
rights is that the child is in continuing need of protection and services,
This may be shown after a child has been placed outside the home pursuant
tz a court order declaring the child to be in need of protection or ser-
vices and containing the warning to the parent described above and: 1)
where the child has been placed outside the home for a cumulative total
period of one year or longer and the parent has substantially neglected or

wilfully refused to remedy the conditions which caused the child to be .'

removed from the home; or 2) where the child has been placed outside the
tome for a cumulative total period of 2 yvears or longer and the parent has

heen unable to remedy the conditions which caused the child to be removed

from the home and there is a substantial 1likelihood that the parent will
not be able to remedy these conditions in the future.

The ground of continuing parental disability may be established by

showing tO the court that the parent is presently and has been hospital-
ized or in a treatment facility for mental illness or developmental dis-
ability for a total cumulative period of at least 2 years within the past
5 years and that the condition of the parent is likely to continue indefi-
nitely and that the child is not being provided with adequate care by 3
parent, @ guardian or by a relative who has legal custody of the child.
The ground of continuing denial of wvisitation rights may be estab-
lished by showing that a court has denied the parent visitation rights for

2 years OT longer and that the parent would be unable to obtain visitation |

rights from the court.

The ground of repeated abuse or neglect may be established by show"
ing that on more than one occasion the parent has caused death or injury
to g minor in his or her household resulting in 2 or more separate felony
convictions. ’

The ground of failure to assume parental responsibility may be
established by showing that a child was born out of wedlock, not subseé’

quently adopted or legitimated, that paternity was not adjudicated priocf '

to the filing of the petition for termination of parental rights, that the

person who may be the father of the child was given notice of the hearing
and that he failed to appear and that he never had a substantial parental
relationship with the child as defined in the bill. There may also D¢
grounds for termination of parental rights if paternity is adjudicated
during the termination of parental rights proceeding but it is shown thatl
the father mnever has a substantial parental relationship with the chils
even though he had reason to believe that he was the father and had an
opportunity to establish the substantial parental relationship with the
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child.

Under this bill, a proceeding for the termination of parental rights
is initiated by 2 petition which contains: the name, birth date and
address of the child, the names and addresses of the child's parents,
guardian or legal custodian and either a statement asserting that consent
toc the termination of parental rights will be given by the parent whose
rights are to be terminated or a statement of the grounds for the involun-
tary termination of parental rights and the facts giving rise to these
grounds. A copy of the petition and a summons to the hearing for termipa-
tion of parental rights must be served upon the following parties: the
parents of the child, a person who has filed a declaration of parental
interest, any De€rson or persons alleged to the court to be the father of
the child or who, based upon the statements of the mother, may be the
father of the child, a man who lives in a familial relationship with the
child and may be the father, the guardian, guardian ad litem and legal
custodian of the child, the child if the child is 12 years of age or older
and to any person who must receive notice under the uyniform child custody
jurisdiction act, except for foster parents. However, a notice does not
have to be given to a person who may be the father of a child conceived as
a result of sexual assault or incest if a doctor states that he helisves
that sexual assault or incest has occurred. The summons must notily uhe
parties of the possible results of a hearing for termination of parental
rights and the right of a minor parent and the child to appointment of
counsel if the proceeding is one for an involuntary termination of paren-
tal rights.

At the time the petition is filed, the petitioner may request the
court to waive constructive notice of the hearing to a person who mav he
the father of a child if the father's identity is unknown. If construc-
tive notice is not waived, the court will determine at the hearing on the
petition whether constructive notice to an unknown father would substan-
tially increase the likelikood of giving notice to the father. The court
may adjourn the hearing for a period not to exceed 30 days and order that
constructive nmotice be given.

At the hearing on the petition, which must be held within 30 davs w1t
the date the petition is filed, the court will ascertain whether any party
wishes to contest the petition to terminate parental rights. If the peti-
tion is contested the court will set a date for a fact-finding hearing to
be held within 45 days of the hearing on the petition unless all necessary
parties agree to waive this time period and commence the fact-finding
hearing immediately. If no one contests the petition the cour: « °:
immediately begin hearing evidence in support of the petition. However,
before hearing any evidence the court will ensure that adequate notice has
been given to @ person who may be the father of a child born out of wed-
lock and whether any admission or consent to termination of .parental
rights was voluntarily given. Any necessary party or party whose rights
may be affected by the proceeding will be granted a jury  trial ooon
request. Any nonpetitioning party will be granted, upon request, a post-
ponement of the hearing for the purpose of consulting with an attorney on
the request for a jury trial or concerning a request for a substitution of
the judge. However, a jury may only make findings of fact. The court
will always decide what dispositien is in the best interest of the child.
At the hearing on the petition the court may also adjudicate paternity and
make suitable orders for the care, custody and support of the child.

If the petition for termination of parental rights is brought by a
child welfare agency the court shall order the agency to submit a report
to the couprt which will  include: the social history of the child, .




