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In addition to a response you may receive from Chief Judge Brown about the Court of 

Appeals judges’ reaction to placing appeals from all ch. 48 cases, except parental consent to an 

abortion cases, under the expedited procedure for termination of parental rights (TPR) appeals in 

WIS. STAT. RULE 809.107, I wanted to provide comments on the proposed statutory changes in 

the bill draft.  Staff attorney Ken Fall assisted me in reviewing the draft and providing these 

comments.  Included with this memo is a copy of the draft bill with handwritten changes and 

reference numbers as well as a marked up version of RULE 809.107 showing additional changes 

that may be appropriate.  Below is an explanation of the suggested changes by reference number.  

This may be more than you were looking for in your request for comments but it doesn’t hurt to 

point out some problems with the draft bill from the start. 

(1)  Because all parties to a ch. 48 case may have the right to appeal, the title provision in 

WIS. STAT. § 48.465(1) should not suggest that an appeal is limited to the “respondent” to the ch. 

48 petition.  Such a suggestion excludes a petitioner in ch. 48 matters brought by individuals 

rather than the county or state, i.e. a parent who files a TPR to terminate the rights of the other 

parent. 

(2)  Under RULE 809.107 a postdisposition motion is not filed until after a notice of 

appeal has been filed and the matter is remanded for such a motion under RULE 809.107(6)(am).  

It may be confusing to reference a postdisposition motion when the procedure in RULE 809.107 

first requires a motion for remand filed in the court of appeals. 

(3)  See number (2), under RULE 809.107 a party does not directly file a postdisposition 

motion in the circuit court, rather the matter is remanded to the circuit court from the court of 

appeals for the purpose of hearing and deciding a postdisposition motion.  The decision on the 
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postdisposition motion is not separately appealed but comes before the court of appeals under 

RULE 809.107(6)(am). 

(4)  See (2) and (3), the postdisposition motion is presented after a notice of appeal is 

filed.  Although this sentence mimics the provision in WIS. STAT. § 974.02(2), and teaches what 

type of issues must first be presented to the circuit court via a postconviction/postdisposition 

motion, see State v. Monje, 109 Wis.2d 138, 153-54, 325 N.W.2d 695, 327 N.W.2d 641 

(1982)(on reconsideration), RULE 809.107(6)(am) sets forth its own requirement for a 

postdisposition motion when “the appellant intends to appeal on any ground that may require 

postjudgment fact-finding.”  Under this language a TPR appellant is not required to bring a 

postdisposition motion challenging the circuit court’s exercise of discretion in ordering 

termination.  In other ch. 48 cases under the existing WIS. STAT. § 48.465(1), before filing the 

notice of appeal an appellant should raise by a postdisposition motion an issue that the circuit 

court erroneously exercised its discretion in the disposition.  Putting all ch.48 cases under the 

language in RULE 809.107(6)(am) will require the appellate court to address claims of an 

erroneous exercise of discretion without the circuit court having first had an opportunity to 

address them.  It is a change which shortens the path to appellate review of the circuit court’s 

exercise of discretion in a disposition in a ch. 48 case and probably within the intent of the act.   

(5)  It is inconsistent to say that the state’s appeal shall be filed in the manner for civil 

appeals under ch. 808 and 809 because now the appeal is fully governed by RULE 809.107. 

Please note that the revision to this provision for the state’s appeal is a procedural change 

in non-TPR ch. 48 cases.  Currently, because the state is not a “person” within the meaning of 

RULE 809.30 and does not proceed under that statute, in non-TPR ch. 48 cases the state appeals 

by simply filing a notice of appeal within forty-five days.  In contrast, the state’s appeal in a TPR 

case when termination is denied is initiated by the filing of the notice of intent under RULE 

809.107(2) within thirty days.  The proposal to put all ch. 48 appeals under RULE 809.107 will be 

a change for appeals by the state in non-TPR cases as the state will now be required to file a 

notice of intent within thirty days.  See number (15) below questioning whether the definition of 

“appellant” in RULE 809.107(1m) must be expanded.   

(6)  The word “final” should be inserted when you remove the phrase “terminating 

parental rights or denying termination of parental rights,” because by those are final orders by 
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operation of law.  Without the word “final,” the provisions are too broad and could be read to 

permit an appeal from any order in a ch. 48 case, including orders that are now only reviewable 

by permissive appeal.   

(7)  Section 808.04(7m) presents itself as setting forth the time to appeal.  The cross-

reference to the type of ch. 48 cases in which the time to file the notice of appeal is extendable as 

provided in the proposed amended RULE 809.82(2)(b) should be carried over in this time to 

appeal provision to avoid confusion.  Please note that all other deadlines under RULE 809.107 are 

extendable by the court of appeals.   

(8)  Without amendment to RULE 809.24(4) no motion for reconsideration will be 

permitted in any ch. 48 appeal under the proposed bill. 

(9)  RULE 809.107 is no longer limited to appeals by parents in TPR cases; it is not 

appropriate to use the term “client-parent” in the no-merit provision because in non-TPR ch. 48 

appeals the appellant could be someone other than a parent (even though it is unlikely that the 

person would have appointed counsel and be entitled to a no-merit report).   

(10)  The court of appeals would ask that this language be removed as unnecessary 

because a WIS. STAT. § 971.17 proceeding only occurs in a criminal case and it otherwise creates 

confusion that any final adjudication in a criminal case can be appealed under RULE 809.30, 

when in fact RULE 809.30 applies only after a sentencing event in a criminal case for a first 

appeal as of right or where authorized by a specific statute, i.e. WIS. STAT. § 973.155(6) 

(pertaining to sentence credit).  See RULE 809.30(2)(b).   

(11)  The reference to ch. 48 needs to be removed in this subsection as well. 

(12)  References to ch. 48 in the title and text of RULE 809.30(2)(fm) and text of RULE 

809.30(2)(j) need to be deleted.  However, note that there is no provision in RULE 809.107 for a 

child or juvenile in a ch. 48 case to be furnished with transcripts at no cost as provided currently 

in RULE 809.30(2)(fm).   

(13)  The note makes reference to allowing a petition for bypass in TPR appeals but RULE 

809.62 has nothing to do with petitions for bypass; it concerns petitions for review. 

(14)  Added “of intent” to maintain consistency in the document label.  See RULE 

809.107(1m) and (2)(bm). 
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(15)  The definition of appellant should include the district attorney, corporation counsel 

or other attorney authorized by law to represent the state in a case under ch. 48.  See RULE 

809.30(1)(e) from which a reference to ch. 48 is removed.   

(16)  Reference to a postdisposition motion should be changed because no postdisposition 

motion is allowed until after a notice of appeal is filed and after remand from the court of 

appeals.  This section relates only to the filing of the notice of intent to pursue postdisposition or 

appellate relief.   

(17)  Language is added to indicate that attorney may seek to withdraw before the notice 

of intent to pursue postdisposition or appellate relief is filed.  The language matches that in RULE 

809.30(2)(a) now applicable to non-TPR ch. 48 cases.   

(17a)  Reference to person is problematic in the event the state intends to appeal.  Later in 

the same section “person” is referred to as “the appellant.”  Consistency is desired. 

(18)  The existing reference to WIS. STAT. § 48.235(1)(c) is only to a guardian ad litem 

appointed for a TPR appeal.  The specific reference should be removed so there is no limitation 

on requiring service on a guardian ad litem appointed in other ch. 48 cases. 

(19)  The existing reference to WIS. STAT. § 48.427(3) appears to be error since that 

section has nothing to do with the appointment of a custodian.  It appears that the reference 

should be to § 48.427(3m).   

(20)  This language is repetitive in light of RULE 809.107(2)(c). 

(21)  A more exact reference is provided.  The word “person” should also be changed to 

“persons” since it refers back to a provision requiring service on more than one person. 

(22)  This is the mechanism by which an appellant files a postdisposition motion and the 

motion should be referred to as such for consistency.  No provision is made in this subsection for 

what happens if an appellant is granted relief on the postdisposition but presumably an appellant 

would then voluntarily dismiss the appeal.   
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