WELFR: Expedited Appellate Procedures for ch. 48 Cases WLC: 0031/2

MS:ksm; 01/08/2013

AN ACT to repeal 808.04 (7) and 809.30 (1) (b) 2.; atodamend 48.465 (1), (2) and
(3), 808.04 (3),808.04 (4), 808.04 (7m), 809.107 (title), (1), (1m), (2) (title), (am),
(bm) (intro.), (5) (am), (5m), (6) (am) and (d), 809.24 (4), subchapter Il (title) of
chapter809 [precedes 809.30] and 809.30 (title) , 809.30 (1) (a), 809.30 (1) (e),
809.30(2) (a), (fm) (title) and (j), subchapter IV (title) chapter 809 [precedes
809.40],809.40 (title) and1m), 809.62 (2r) (title) and 809.82 (2) (b) of the statutes;
relating to: appellate procedures for any case under chapter 48, other than a parental

consento abortion case.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This bill draft was
preparedfor the Joint Legislative Coundl’ Special Committee on
Permanencyor Young Children in the Child @fare System.

Background on Current Law

The Wisconsin Supreme Couttas created, by court ordeules of
appellateprocedures. These appellate procedures specify what actions
arerequired of the petitiongrespondent, clerk afourts, court reporter

and the state public defender (SPD), and when the actions must occur
The same appellate procedures that apply to an appeal of any case
arisingunder the Criminal Code, Mental Health Act, Protective Services
System Juvenile Justice Code, or Sexuallpnt Person€ommitment
Code,also apply to mostppeals arising under the Childre€ode, with

2 exceptions. Specificallyhereis a separate set of expedited appellate
proceduresapplicable to an appeal & termination of parental rights
(TPR) case and another set of expedited procedures for an appeal in a
parentalconsent to an abortion case.

Bill Draft

This draft makes the expedited appellate procedures for a TPR case
applicable to any case in the ChilderCode, except for a parental
consentto an abortion case. Under the drdlfte expedited appellate
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proceduresalso apply tacases arising from a child in need of protection
or services(CHIPS), unborn child in need of protection or services
(UCHIPS), or adoption petition. The separate expedited appellate
proceduresspecifically applicable only to a parental consent to an
abortioncase will still apply to such cases.

SecTioN 1. 48.465 (1), (2) and (3) of the statutes are amended to read:

48.465(1) APPEAL BY RESPONDENT.-A motion for postdisposition relief from-a final

ala manner

providedin-ss.-809.30-t0-809.32An appeal from a final order or judgment entered under this

chaptero

ition-rélyed person subject this
chaptershall be taken in the time and manner provided in-ss--808.@083)4 (7m)and

809.30t0-809.32809.107 The person-shall-file-a-motion-for-postdisposition-relief-in-circuit

the evidence-or-issues previously raised.

(2) ArPEALBY STATE. An appeal by the state from a final judgment or order under this

chaptermay be taken tthe court of appeals within the time and marspcified in-sss.

808.04(4) (7m) and-ir
(3) ExcerpmionsEXxcepTION This section does not apply to-a-termination-of parental

rightscase-under-s.-48.43-or-tparental consent to abortion case under s. 48.375 (7).

NoTe: This ScTioN makes the current TPR appellate procedures
applicableto any appeal from a final judgment or order under ch. 48,
exceptfor an appeal of an order for a parental consent to abortion case.

This SecTion also clarifies several procedunatovisions regarding the
appealsprocess applicable to an order under the Childr&ode. It
amendsthe title of sub. (1) to make clear that any pantiyer than the
state,not just a respondent, has the right to app#amakes the statute
consistentwith court appellate procedures by removing the requirement
that the appellant must file a motion for postdisposition relief in circuit
court before the notice of appeal is filed. It also amends various
cross—-referenceso ensure that the appellate procedures currently
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applicableonly to TPR cases also apply to an appeal from any order
underthe Childrers Code other than a parental consent to abortion case.

Finally, this SecTion changes the timeframe within which the state must
file a notice of appeal for any chh8 case other than a TPR case. Under
currentlaw, the time frame for filing a notice of appeal in a TPR case is
30 days. The timeframe the state has in CHIPS, UCHIPS, and adoption
casesis 45 days. This &8TION requires the state to file this notice of
intentwithin the 30—-day timeframe.

SecTioN 2. 808.04 (3) of the statutes is amended to read:

808.04(3) Except as provided in-sulsib.(4)-and(7)anappeal in a proceeding under
S.971.17, a criminal case, or a case underctb B&H5, 938, or 980 shall be initiated within
thetime period specified in s. 809.30 (2) or 809.32 (2), whichever is applicable.

NoTe: This EcTioN deletes the requirement that an appeal under ch. 48,
stats., be initiated under the appellagrocedural timeline currently
requiredfor certain other cases.

SecTioNn 3. 808.04 (4) of the statutes is amended to read:

808.04(4) Exceptaprovided-in-sub-—{7m),-afin appeal by the state in a proceeding
unders. 971.17, a criminal case under s. 974.05, or a case under@B844&,980 shall be
initiated within 45 days of entry of the judgment or order appealed from.

NoTe: This ScTioN eliminates the current requirement tifathe state
appealsa case under ch. 48, it must initiate the appeal within 45 days
from when the casg’judgment or order was entered.

SecTioN 4. 808.04 (7) of the statutes is repealed.

SecTion 5. 808.04 (7m) of the statutes is amended to read:

808.04(7m) An appeal from a fingudgment or order-terminating-parental-rights or
denyingtermination-of parental-rightsnder ch. 48, except for an appeal of an order for a

parentalconsent to abortion case unded8.375 (7)shall be initiated by filing the notice

requiredby s. 809.107 (2) within 30 days after the date of entry of the judgment or order

appealedrom. Notwithstanding $809.82 (2) (a), this time period may not be gy@drunless
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thejudgment or order was entered as a result of a petition under s. 48.13, 48.433;that

wasfiled by a representative-of the public under s 4818839, or 48.90. An appeal from

anorder for a parental consent to abortion case under s. 48.375 (7) shall be initiated under s.

809.105

NoTe: SecTions 4 and 5 make the currefiPR appellate procedures
applicableto any appeal from a final judgment or order under ch. 48,
including private TPR cases except fan appeal of an order for a
parentalconsent to abortion case.

SecTioN 6. 809.107 (title), (1), (Am), (2) (title), (am), (bm) (intro.), (5) (am), (5m), (6)

(am)and (d) of the statutes are amended to read:

809.107 (title) Appealsin ch. 48 proceedings related-to-termination-of parental
rights.
(1) ArpLicaBILITY. This section applies to the appeal-obagorder or judgmentinder

s-48.4%h. 48, except an order unded8.375 (7)and supersedes all inconsistent provisions

of this chapter
(Im) DeriNiTiON. In this section, “appellant” means a person who files a notice of intent

to pursue postdisposition or appellate relief, the district attoowggoration counsel, or other

attornevauthorized by law to represent the state in a case under.ch. 48

(2) (title) APPEAL OR POSTDISPOSITIONMOTION RELIEF
(am) Appeal procedure; counsel to continue. A person seeking postdisposition or

appellaterelief shall comply with this section. If the person dedingsursue postdisposition

or appellate relief, counsel representing the person during circuit court proceedings under s.

48.427 shall continue representation by filing a notice under @@n), unlesssooner

dischargedy the person or by the circuit court, or allowed to withdraw by the circuit.court
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(bm) Notice of intent to pursue postdisposition or appellate relief. (intro.) -A-persen
An appellantshall initiate an appeal under this section by filing, wiBbrdays after the date
of entry of the judgmendr order appealed from, as specified in s. 808.04 (7m), a notice of
intentto pursue postdisposition or appellate relief with the clerk of the circuit court in which
thejudgment or order appealed from was entered. Also wiitlaintime period, the appellant
shall serve a copy of the notice of intent on the perspresentinghe interests of the public,
opposingcounsel, the guardian ad litem appointed undé8 235 (1) (c) for the child who

Is the subject of the proceeding, the chilgharent and any guardian and amgtodian

appointedunder s. 48.427(3Bm) or 48.428 (2)—lf the record-discloses-that final-adjudication

Thenotice of intent shall include all of the following:

(5) (am) Notice of abandonment of appeal. If the persorappellantwho filed a notice
of intent to appeal under sub. (2) and requested a transcript and case record under sub. (4)
decidesnot to file a notice of appeal, that-persppellantshall notify the-persopersons
requiredto be served under sub. (2) of thiscision, within 30 days after the service of the
transcriptand case record under sub. (4).

(5m) No-MERIT REPORTS. A s. 809.32 no—merit repontesponse, and supplemental
no—meritreport may be filed in an appeal fromanyorder or judgment-terminating-parental

rightsunder ch. 48 that is appealable under this secfldv@ appointed attorney shall file in

the court of appeals and serve on the client—papgpgellantthe no—merit reporand
certificationwithin 15 days after the filingf the record on appeal. The appointed attorney
shallserve on the client=pareappellania copy of the transcript and the recordappeal at
the same time that the no—merit report is served on-the client=pappdilant The
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client=parenappellanimay file inthe court of appeals a response to the no—merit report within
10 days after service of the no—merit reportithid 5 days after the response to tiee-merit
reporthas been filed in the clegkbfice, the clerk shall send a copy of the response to the
appointedattorney The attorney may file a supplemental no—merit report dithait within

10 days after receiving the response to the no—merit report.

(6) (am) Moation for remand. If the appellant intends to appeal on any ground that may

require postjudgmenpostdispositiorfact-finding, the appellant shall file a motion in the
courtof appeals, within 15 days after the filing of the record on appeal, raising the issue and
requestinghat the court of appeals retain jurisdiction over the appeal and remand to the circuit
courtto hear and decide the issue. If the court of appeals grants the motion for remand, it shalll
settime limits for the circuit court to hear and decide the issue, for the appellant to request
transcriptsof the hearing, and for the court reporter to file and serve the transcript of the
hearing. The court of appeals shall extend the time limit under(@gfor the appellant to file
a brief presenting all grounds for relief in the pending appeal.

(d) Guardian ad litem's brief. If the guardian ad litem appointed under s. 48.235 (1)
{e) for the child who is the subject of the proceeding takes the position of the appellant, the
guardianad litems brief shall be filed within 15 days after the filing of the record on appeal
with the court of appeals. If the guardian ad litem takes the position of a respondent, the
guardianad litems brief shall be filed within 10 days after service of the appedldmi&f.

NoTE: SEcTION 6 makes the current TPR appellate procedures applicable
to any appeal from a final judgment or order under ch. 48 case, except
for an appeal of an order for a parental consent to abortion case. It
changesthe definition of an appellant to include a district attoyney
corporationcounsel, or otheattorney authorized to represent a state in

ch. 48 cases so that these appellate procedures are applicable to the state.
It also makes various technical changes.
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This SecTion clarifies that a no—merit report may be filed in an appeal
from any order or judgment under ch. 48, except for a parental consent
to abortion case. This is not a substantive change to current law because
a no—merit report may already liged for any ch. 48 case other than a
parentalconsent to abortion.

ComMENT: Under s. 48.915, stats., “an appeal frajudgment granting

or denying an adoption must be given preference”. If the applicable
appellateprocedures for an adoption case are amended tteelsame as
TPR cases, is s. 48.915, stats., necessary or is it duplicative?

SecTioN 7. 809.24 (4) of the statutes is amended to read:
809.24(4) No motion for reconsideratiasf a court of appeals decision issued under

s.809.105 or 809.107 is permitted exceptdatecision that was entered into as a result of a

petitionunder s. 48.13, 48.133, 48.839 or 48.90

NoTe: This EcTIoN retains current law for any case arising from a
CHIPS petition, UCHIPS petition, oadoption petition under which a
motion for reconsideration of a court of appeals decision may be filed,
and retains current law prohibiting a parental consent to abortion or a
TPR case from filing such a motion.

ComMENT: Is it the committes’intent to retain current law to allow
somecases to file a motion for reconsideration from a court of appeals
decision(CHIPS, UCHIPS, and adoption cases), while prohibiting other
casesfrom filing these motions (parental consent to abortion and TPR
cases)? Would such a provision be challenged as an equal protection
violation?

SecTioN 8. Subchapter Iititle) of chapter 809 [precedes 809.30] and 809.30 (title)
of the statutes are amended to read:
CHAPTER 809
SUBCHAPTER Il
APPEAL PROCEDURE IN COUROF APPEALS
IN S. 971.17 PROCEEDINGS AND IN CRIMINAL

AND CH. 48,51, 55, 938, AND 980 CASES
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809.30 (title) Rule (Appealsin s. 971.17 proceedings and in eriminal; ch. 48, 51, 55,
938, and 980 cases).
SectioN 9. 809.30 (1) (a) of the statutes is amended to read:

809.30(1) (a) “Final adjudication” means the entry of a final judgment or order by the

circuit court in a s. 971.17 proceeding;-in-a-criminal-cas@ a ch-4851, 55, 938, or 980

abortioncase under s. 48.375 (7)

NoTe: SEcTions9 and 10 remove references to all ch. 48 cases found in
thetitle and in the types of final adjudications that are required to use the
appellateprocedures currentlgpplicable to any ch. 48 case other than a
TPR case or parental consent to abortion case.

Referenceto a criminal case ine8Tion 10 is removed because it is
redundanto s. 971.17, stats. Also, this change clarifies that s. 809.30,
stats.,applies only after aentencing event in a criminal case for a first
appealas a right or where authorized by a specific statute.

SecTtioN 10. 809.30 (1) (b) 2. of the statutes is repealed.

SecTion 11. 809.30 (1) (e) of the statutes is amended to read:

809.30(1) (e) “Prosecutor” means a district attornegrporation counsel, or other
attorneyauthorized by law to represent the state in a criminal cgsmcaeding under s.
971.17,0r a case under ch-4&1, 55, 938, or 980.

NoTe: SecTions 10 and 1 eliminate the ability ofny party including
the state, to appeal a ch. 48 order or judgment under the general
appellatetimeline required under current law

SecTion 12. 809.30 (2) (a), (fm) (title) and (j) of the statutes are amended to read:

809.30(2) (a) Appeal procedure; counsel to continue. A person seeking postconviction

relief in a criminal case;-a-person-seeking-postdispositionrelief-in-a-case underch. 48 other

unders.-48.375-(7)or a person seeking postdisposition relief in a s. 971.17 proceeding or in
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acase under ch. 51, 55, 938, or 980 shall comply with this section. Counsel representing the
personat sentencing or at the time of the final adjudication shall continue representation by
filing a notice under pafb) if the person desires to pursue postconvictigoostdisposition
relief unless counsel is disclgadby the person or allowed to withdraw by the circuit court
beforethe notice must be filed.

(fm) (title) Transcript and circuit court case record request in chs-48-and ch. 938
proceedings.

(J) Appeal fromjudgment and order. The person shall file in circuit court and serve on
the prosecutor and any other party a notice of appeal from the judgment of conviction and
sentenceor final adjudication and, if necessafsom the order of the circuit court on the
motionfor postconviction or postdisposition relief within 20 days of the entry of the order on
the postconviction or postdisposition motion. A notice of appeal filed under this section shall
conform to the requiremenset forth in s. 809.10. Appeals in cases underch81485, and
938are subject to the docketing statement requirements of s. 809.10 (1) (d) and may be eligible
for the expedited appeals program in the discretion of the court.

NoTe: This ScTioN removes references to ch. 48 cases that are found in
the appellate procedures currentipplicable to any ch. 48 case, other
thana TPR case or parental consent to abortion case.

SecTioN 13. Subchapter IV (title) of chapt&®09 [precedes 809.40] of the statutes is
amendedo read:
CHAPTER 809
SUBCHAPTER IV
APPEAL PROCEDURE IN COUROF APPEALS
IN TERMINATION OF FARENTAL RIGHTS,

CH: CHS. 48 AND799, TRAFFIC REGULAION, AND
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MUNICIPAL ORDINANCE VIOLATION;-AND
PARENTAL CONSENT 1O ABORTION CASES

SecTioN 14. 809.40 (title) and (1m) of the statutes are amended to read:

809.40 (title) Rule (Appealsin termination-of parental-rights;ch. chs. 48 and 799,
traffic regulation, and municipal ordinance violation;-and-parental-consent-to-abortion
cases).

(Im) An appeal from an order denying a petition under s. 48.375 (7) is governed by the
procedurespecified in s. 809.105, and an appeal frcra@nother finabrder or judgment
under-s-48.48h. 48is governed by the procedures specified in s. 809.107.

NoTe: This ScTion requires that the appellapeocedures applicable to
any appeal from an order or judgmeamtder ch. 48 filed with the court
of appeals, other than an appeal of a parental consent to abortion case,
arethe appellate procedures currently applicable only to TPR cases.

SecTion 15. 809.62 (2r) (title) of the statutes is amended to read:
809.62(2r) (title) APPLICATION TO TERMINATION-OF PARENTAL-RIGHTS CH. 48 CASES.

NoTe: This EcTioNn amends the title of a statute that authorizes a
petition for review of a TPR appeal to bypabe court of appeals upon
certificationby the court of appeals or the supreme csuwn motion.
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SecTioN 16. 809.82 (2) (b) of the statutes is amended to read:

809.82(2) (b) Notwithstanding par(a), the time for filinga notice of appeal or

cross—appeadf a final judgment or ordeother than in an appeal under869.107 of a
judgmentor order that was entered as a resultpéttion under s. 48.13, 48.1383.415 that

was-filedby a representative-of the public unders.- 48489839, or 48.90r an appeal under
s.809.30 or 809.32, may not be egled.

NoTe: This ScTioN makesthe enlagement of time that is available
undercurrent law for filing a notice of intent to appeal or cross—appeal in
a TPR case applicable to any ch. 48 case, including a private TPR case.

SecTioN 17. Initial applicability.
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(1) APPELLATE PROCEDURES. This actfirst applies to a notice of intent to pursue
postdisposition relieinder chapter 48 of the statutes filed on tHecéiffe date of this
subsection.

NoTe: This ScTioN specifies that the changes to the appellate
proceduredisted in this draft first apply to cases in which a notice to
pursuepostdisposition relief for any ch. 48 case is filed on tifecate
dateof this draft.

(END)



