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AH:BL:ksm:jal 11/13/2014

AN ACT tocreate subchapter Il [precedes s. 895.65], 895.65, 895.66, 8989%5/68,

895.69and 895.71 of the statutes relating to: transfe of structural settlement

payments.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This bill draft was
preparedfor the Joint Legislative Coundl’ Study Committee on the
Transfer of Structured Settlement Payments. The draft creates a new
subchapterin ch. 895, stats., to govern the transfer of structured
settlementpaymentsin Wisconsin. The draft is based on and modifies
the Model State Structured Settlement Protection Act, a model law that
was developed in 2000 by the National Structured SettlemeradeT
Associationand the National Association of Settlement Purchasers.

Federallaw imposes a 40 percent excise tax on transactiotransfer
rights to structured settlement payments, unless the transadi@ns
approvedby a courtor relevant administrative body in the state in which
the current recipientof the payments resides. [26 USC 5891.] In
responseto the federal law 48 other states have enacted statutes
governingjudicial review oftransfers of structured settlement payments.
Many of the other state statutes are based on the modehldwwugh
somestates have made significant modifications to the model law

This draft creates all othe following with respect to transfers of
structuredsettlementpayments in Wconsin: definitions of key terms
relating to such transfers; requirements for mandatory disclosures that
mustbe made by a proposed purchaser of rights to structured settlement
payments;standards governing judicial review wéansfers of structured
settlement payments; and procedures, legalfeets, and general
provisionsrelating to the approval of such transfers.

SectioN 1. Subchapter Il [precedes s. 895.65] of the statutes is created to read:
CHAPTER 895
SUBCHAPTER llI

STRUCTURED SETTLEMENT TRANSFERS
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SecTION 2. 895.65 of the statutes is created to read:

895.65 Definitions. In this subsection:

(1) “Annuity issuer” means an insurer that has issued a contract top&natic
paymentaunder a structured settlement.

(2) “Dependents’meansa payees spouse and minor children and all other persons for
whomthe payee is legally obligated to provide support, maintenance, or alimony

(3) “Business day” has the meaning given in s. 421.301 (6).

(4) “Discounted present value” means the present value of future payments determined
by discounting the payments to the present using the applicable federal daeefanining
the present value of an annuitgs most recently issued by the federal Internal Revenue
Service.

(5) “Gross advance amount” means the sum payable to the payee or for the payee’
accountas consideration for a transfer of structured settlement payment rights before any
reductiondor transfer expenses or other deductions to be made from such consideration.

(6) “Independent professional advice” means advice of an attoregyfied public
accountantactuary or other qualified professional adviser

(7) “Interested parties” means the payee, any beneficiary irrevocably designated under
the annuity contract to receive payments following the paydeath, th@nnuity issuerthe
structuredsettlement obligorand any other party that has continuing rights or obligations
undera structured settlement. If the payee is a trust that names the state as a remainder
beneficiaryor the payee is a trustee of such a trust, the Secretary of the Department of Health
Serviceds an interested party

(8 “Net advance amount” means the gross advance amount less the aggreysite

of the actual and estimated transfer expenses required to be disclosed under s. 895.66 (5).
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(9) “Payee” means an individual who is receiving tax—free payments under a structured
settlementand proposes to make a transfer of the payment rights.

(10) “Periodicpayments” includes both recurring payments and scheduled future lump
sumpayments.

(11) “Qualified assignment agreement” means an agreement providing for a qualified
assignmentvithin the meaning of section 130 of the federal Internal Revenue Gdde6l
USC.

(12) “Settled claim” meanthe original tort claim resolved by a structured settlement.

(13) “Structured settlement” means an arrangement for periodic payment of damages
for personal injuries or sickness established by settlement or judgment in resolution of a tort
claim.

(14) “Structured settlement agreement” means the agreement, judgment, stipulation,
or release embodying the terms of a structured settlement.

(15) “Structured settlement obligor” means the party that has the continuing obligation
to make periodic payments to thayee under a structured settlement agreement or a qualified
assignmenagreement.

(16) “Structured settlement paymaights” means rights to receive periodic payments
undera structured settlement.

(17) “Terms of the structured settlement” means the terms or conditions of the
structuredsettlement agreement, the annuity contract, any qualified assignment agreement,
andany order or other approval of any court or responsible administeatilierity or other
governmentuthority that authorized or approved the structured settlement.

(18) (a) “Transfer” means any sale, assignment, pledge, hypothecati@mther

alienationor encumbrance of structured settlement payment riglaide by a payee for
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consideration. Except as provided in pafb), transfer does not include the creation or
perfection of a security interest Btructured settlement payment rights under a blanket
securityagreement entered into with an insured depository institution.

(b) “Transfer” includes the creation or perfectibg,an insured depository institution,
of a security interest in structured settlement payment rigtiiteri is an action to redirect the
structuredsettlement payments to the insured depository institution, or an agent or successor
in interest thereofpr otherwise to enforce a blanket security interest against the structured
settlemenpayment rights.

(19) “Transfer agreementheans the agreement providing for a transfer of structured
settlemenpayment rights.

(20) “Transfer expenses” means all expenses of a transfer that are required under the
transferagreement to be paid by the payee or deducted from the gross advance amount,
including court filing fees, attorneys fees, escrow fees, lien recordation fees, judgment and lien
searchfees, findersfees, commissions, and other payments to a broker or other intermediary
Transferexpenses do not inclugeeexisting obligations of the payee payable for the payee’
accountfrom the proceeds of a transfer

(21) “Transferee” means a party acquiring or proposing to acquire structured settlement
paymentrights through a transfer

SecTioN 3. 895.66 of the statutes is created to read:

895.66 Mandatory disclosures. Not less than 5 business days before a payee signs a
transferagreement, the transfersigall provide to the payee a separate disclosure statement,
in bold type no smaller than 14 points, that contains all of the following:

(1) The amountand due dates of the structured settlement payments to be transferred.

(2) The aggregate amount of the payments.
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(3) The discounted present value of the payments to be transferred and the amount of
theapplicable federal rate used in calculating the discounted present value.

(4) The gross advance amount.

(5) An itemized listing of all applicable transfer expenses, other than attorneys’ fees and
relateddisbursements payable in connection with the transteapglication for approval of
the transfey and the transferexe’best estimate of the amouat any such fees and
disbursements.

(6) The net advance amount.

(7) The amount of any penalties or liquidated damages payable by the payee in the event
of any breach of the transfer agreement by the payee.

(8) A statement that the paybas the right to cancel the transfer agreement, without
penaltyor further obligation, not later than the 3rd business day after the date the agreement
Is signed by the payee.

(90 The efective annualized rate of interest on the net advance amount, calculated by
treating the transferred structured settlement payments as if they were installment payments
ona loan, with each payment applied first to accrued unpaid interest and then to principal, and
written in the following format: “YOU WILL BE RYING THE EQUIVALENT OF AN
INTERESTRATE OF __ % PER YEAR.".

(10) A statement thathe transferee’ attorney does not represent the payee in
connectionwith the proposed transfer

(11) A statement informing thpayee that structured settlement transfers have financial
consequenceand advising the payee to seek independent professional advice regarding the
transfer agreement, and that the failure to obtain such advice may constitute a waiver

SecTioN 4. 895.67 of the statutes is created to read:
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895.67 Approval of transfers of structured settlement payment rights. (1) No
direct or indirect transfer of structured settlement payment rigtag take dect and no
structuredsettlement obligor or annuity issuer may be required to make any payment directly
or indirectly to any transferee structured settlement payment rights unless, following the
hearingrequired under s. 895.69 (B¢ transfer has been approved in advance in a final court
orderbased on express findings by the court that all of the following are true:

(a) The transfer is in the best interest of the payee, takiogiccount the welfare and
supportof the payeea dependents.

(b) The payee has been advised in writing by the transferee to seek independent
professionahdvice regarding the transfer and has either received such advice or knowingly
waived such advice in writing.

(c) The transfer does not contravene applicable statute or the order of any court or
othergovernment authority

(2) A court may consider any of the following when making a determination under sub.
1) (&):

(a) Whetherthe payee understands the financial ramifications of the traaggfeement
andis entering into the agreement voluntarily

(b) The financial terms of the transfer agreement.

(c) Whetherthe payee is delinquent in the payment of taxes in this stateamyin
paymentsrequired to be made pursuant to a restitution order eninainal or juvenile
delinquencyproceeding, or pursuant to a child support order

(d) Any other considerations the court deems appropriate.
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(3) In addition to the considerations in sub. (2), if the payee is a minor or has been
adjudicatedncompetent in this state, the court shall consider all of the following when making
adetermination under sub. (1) (a):

(&) The physical and mental health of the payee.

(b) The payes overall financial situation.

(4) Notwithstanding subs. (1) to (3), no court may approve the transfer of payments that
arepart of a Medicare set—aside arrangement established under 42 USC 1395y (b) (2).

SecTion 5. 895.68 of the statutes is created to read:

895.68 Effects of transfer of structured settlement payment rights. A transfer of
structuredsettlement payment rights under this subchapter includes the follovieatsef

(1) The structured settlement obligor and the annuity issuer shall, as to all parties except
the transferee, be disclgrd and released from any aalll liability for the transferred
payments.

(2) The transferee shall be liable to the structured settlement obligor and the annuity
issuerfor all of the following:

(a) Any taxes incurred by such parties as a consequence of the {réutiséetransfer
contraveneshe terms of the structured settlement.

(b) Any other liabilities or costs, including reasonable costs and attorneys’ fees, arising
from compliance by the parties with the ordettw# court or arising as a consequence of the
transferee’dailure to comply with this subchapter

(c) A transfer of payments that would require an annuity issuer or the structured
settlemenbbligor to divide any periodic payment between the payee and any transferee or

assigneer between multiple transferees or assignees.
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(3) Neither the annuity issuer nor the structured settlement obligor may be required to
divide any periodic payment between the payee and any transferee or assignee or between
multiple transferees or assignees.

SecTION 6. 895.69 of the statutes is created to read:

895.69 Procedure. (1) A petition forapproval of a transfer of structured settlement
paymentrights shall be brought by the transferee in the county in which the payee resides.

(2) A hearing must be held @npetition for approval of a transfer agreement. The payee
mustattend the hearing in person unless the court determines that appearance via audiovisual
technologyis appropriate or that good cause exists for the payee not to.appear

(3) Not less than 20 days prior to the hearing required under sub. (2), the transferee shall
file with the court and serve @il interested parties a notice of the proposed transfer and the
petitionfor its authorization, including with the notice all of the following:

() A copy of the transferesepetition.

(b) A copy of the transfer agreement.

(c) A copy of the disclosure statement required under s. 895.66.

(d) A listing of each of the payeetiependents, together with each depensiage.

(e) Notificationthat any interested party is entitled to support, oppose, or otherwise
respondto the transfereg’petition,either in person or by counsel, by submitting written
commentgo the court or by participating in the hearing.

() Notification of the time and place of the hearing and notificaticdghe@mMmanner in
which and the time by which written responses to the petition must be filed in order to
consideredy the court. Witten responses may not be due less than 15 days after service of

thenotice.
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(g) An afidavit from the payee stating whether the payee is delinquent in the payment
of taxes in this state or in any payments required to be made pursuant to a restitution order in
acriminal or juvenile delinquency proceeding, or pursuant to a child support order

(4) Notwithstanding the general service of process requirements unget.4l,
serviceby certified mail or overnight mail with proof of deliveryits equivalent constitutes
adequateservice of process for purposes of the notice requirement under sub. (3).

SecTioN 7. 895.70 of the statutes is created to read:

895.70 General provisions. (1) Theprovisions of thisubchapter may not be waived
by any payee.

(2) Any transfer agreement entered into by a payee who resides in this state shall provide
thatdisputes under such transfer agreement, including any claim that the payee has breached
the agreement, may be determined in and under the laws of this state. No transfer agreement
may authorize the transferee or any other party to confess judgment or consent to entry of
judgmentagainst the payee.

(3) No transfer of structured settlement payment rights shall extend to any payments
that are life contingent unless, prior to the date on which the payee signs the transfer
agreementthe transferee has establistzadl has agreed to maintain procedures reasonably
satisfactoryto the annuity issueand the structured settlement obligor for periodically
confirmingthe payees survival, and giving the annuity issuer d@hd structured settlement
obligor prompt written notice in the event of the pagedeath.

(4) No payee who proposes to make a transfer of structured settlement payment rights
shallincur any penaltyforfeit any application fee or other payment, or otherwise incur any
liability to theproposed transferee or any assignee based on any failure of such transfer to

satisfythe conditions of this subchapter
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(5) This subchapter may not be construed to authorize any transfer of structured
settlemenpayment rights in contravention of any law

(6) Compliance with the requirements set forth in s. 895.66 and s. 895.67 shall be solely
theresponsibility of the transferee in any transfer of structured settlement paymenarights,
neitherthe structured settlement obligor nor the annuity issuer shall bear any responsibility
for, or any liability arising from, noncompliance with such requirementailure to fulfill
suchconditions.

(7) Following any transfer of structured settlement payment rights under this
subchapterany furthertransfer of structured settlement payment rights by the payee may be
madeonly after compliance with adif the requirements of this subchap#githe time of such
furthertransfer

SecTioN 8. Initial applicability.

(1) This act first applies to transfer agreements entatean the déctive date of this
subsection.

(END)



