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Corporate Income/Franchise Tax

This paper provides general information
regarding the Wisconsin corporate income/
franchise tax. Included in the paper are a general
rationale for the tax, a description of the method by
which the tax is applied to corporations, and
summary and comparative data about the tax.

Theoretical Rationale for the
Corporate Income Tax

One theoretical rationale given for the corporate
income tax is based on the view that a corporation
is a legal entity with an existence of its own. A cor-
poration can be a significant factor in economic and
social decision-making, operated by professional
management subject to little control by the average
shareholder. Proponents of the corporate income
tax believe that, as a separate entity with substan-
tial earnings and economic power, the corporation
is properly subject to a separate tax. In addition,
proponents believe that, since a corporation can be
viewed as a separate income earning entity, it is
appropriate to tax a corporation's profits, especially
when a substantial amount of the corporation's in-
come is from the sale of goods and services to the
state's residents.

Critics of the corporate income tax believe it
depresses the overall level of business investment
in the U.S. They argue that although corporations
operate as distinct, decision-making units, corpora-
tions should not be subject to a distinct tax because,
ultimately, corporate taxes are borne by natural
persons. Since corporate profits are part of the in-
come of shareholders, some view the corporate in-
come tax as a tax on the income of shareholders.
Under this view, the corporation has no independ-
ent taxpaying ability but should be seen as a "con-

duit" through which earnings pass on the way to
the shareholders. Those who hold this view criti-
cize the corporate income tax because corporate
profits that are distributed are taxed twice--first at
the corporate level under the corporate income tax
and then under the individual income tax when
they are distributed as dividends to shareholders.
However, many economists believe that the corpo-
rate income tax is borne not only by shareholders
but by consumers and employees as well. Regard-
less of the specific incidence, critics of the corporate
income tax argue that it is not a tax on corporate
income but rather a tax on the income of people,
including shareholders, consumers, and employ-
ees.

Another rationale for the corporate income tax
is that corporations receive benefits from their form
of organization. These benefits include perpetual
life, limited liability of shareholders, liquidity of
ownership through marketability of shares, growth
through retention of earnings, and possibilities of
intercorporate affiliations. In addition, corporations
derive benefits from certain governmental services
which may reduce corporate costs, expand mar-
kets, and facilitate financial transactions. Propo-
nents of the corporate income tax believe that it is
reasonable that corporations pay for such benefits
through the tax. However, critics argue that the
general level of the corporate income tax paid is
too high for the benefits received. Moreover, indi-
vidual corporations receive similar benefits from
their status but pay different amounts of taxes. To
the extent the tax is for services provided by gov-
ernment, a general business tax or value-added tax
would more closely relate to the cost of services
that are provided.

A practical justification for the corporate
income tax is that it safeguards the individual
income tax. If the corporate income tax were



abolished, retained earnings would no longer be
taxed and individuals could simply leave their
wealth within corporations where it would be
sheltered from taxes until it was withdrawn. There
have been proposals to "integrate" the individual
and corporate income taxes to make the income tax
more efficient and equitable. However, these
proposals have not been adopted on either the
federal or state level and would involve substantial
administrative problems if enacted.

A final rationale for the corporate income tax is
that it is a significant source of revenue for the
federal and state governments. Critics contend that
the corporate tax is used because it is politically
easier to increase taxes on corporations than to
increase taxes on individuals.

Entities Subject to State Corporate
Income/Franchise Tax

Wisconsin has both a corporate income tax and
a corporate franchise tax. The corporate franchise
tax is imposed upon corporations for the privilege
of doing business or exercising their franchise in
the state in a corporate capacity. The corporate
franchise tax is also imposed on corporations that
buy or sell lottery prizes if the winning tickets were
purchased in the state. The corporate income tax is
imposed upon corporations which are not subject
to the franchise tax and own property in the state;
that derive income from sources within the state or
from activities that are attributable to the state; or if
their business within the state consists exclusively
of foreign commerce, interstate commerce, or both.
As a result, companies having any intrastate
business are subject to the franchise tax while those
having only interstate business here are subject to
the income tax. The basic difference between the
corporate franchise and income taxes is that
income from obligations of the U.S. government
and its instrumentalities is subject to the franchise
tax, but not the income tax. Typically, the corporate
franchise tax is imposed on corporations subject to

taxation in Wisconsin. Since both taxes are similar,
they are jointly referred to as the corporate
income/franchise tax in this paper.

In general, all corporations over which Wiscon-
sin has taxing jurisdiction are subject to the corpo-
rate income/franchise tax. However, there are cer-
tain types of corporations that are specifically ex-
empt. These include municipal corporations, non-
profit corporations or associations, except those
subject to the unrelated business income tax, coop-
eratives, most credit unions, most insurance com-
panies (Wisconsin nonlife, nonmortgage guarantee
companies and the nonlife insurance business of
Wisconsin life insurance companies are not ex-
empt), and banks under liquidation.

The income of nonprofit cooperative sickness
care associations, nonprofit service insurance cor-
porations, and religious, educational, benevolent,
and other nonprofit corporations that is derived
from health maintenance organizations (HMOs)
and limited service health organizations (LSHOS) is
subject to the state corporate income/franchise tax.
In addition, small corporations which elect to be
treated as tax-option corporations (Subchapter S
corporations) generally have corporate net income
attributed to their shareholders who are taxed un-
der the individual income tax. Similarly, business
enterprises such as sole proprietorships, partner-
ships, and limited liability companies (LLCs) that
are treated as partnerships for federal income tax
purposes are not subject to the state corporate in-
come/franchise tax but, rather, the net income of
the business is taxed under the individual income
tax.

Jurisdictional Nexus

There are two circumstances which give Wis-
consin taxing jurisdiction over corporations. First,
corporations which are created and authorized to
act in a corporate capacity (incorporated) under
Wisconsin law or foreign corporations which are
licensed to transact business in the state are subject
to the Wisconsin corporate income/franchise tax.
Such firms are subject to the corporate in-



come/franchise tax whether or not they conduct
business or own property in the state. However,
even though a corporation is subject to the corpo-
rate income/franchise tax, it may not have a tax
liability.

Second, corporations which are organized un-
der the laws of other states or foreign nations are
generally subject to the Wisconsin corporate in-
come/franchise tax if they exercise a franchise,
conduct business, or own property within the state.

The Department of Revenue (DOR) has
promulgated administrative rules which describe,
for non-Wisconsin firms, what type of business
activities are needed to make such firms subject to
the state's corporate income/franchise tax. Under
the administrative rules, a non-Wisconsin (foreign)
corporation is generally considered to have "nexus"
with Wisconsin and be subject to taxation if it has
one or more of the following "activities" in the
state:

1. Maintenance of any business location in
Wisconsin, including any kind of office.

2. Ownership of real estate in Wisconsin.

3. Ownership of a stock of goods in a public
warehouse or on consignment in Wisconsin.

4.  Ownership of a stock of goods in the
hands of a distributor or other nonemployee
representative in Wisconsin, if used to fill orders
for the owner's account.

5. Usual or frequent activity in Wisconsin by
employees or representatives soliciting orders with
authority to accept them.

6. Usual or frequent activity in Wisconsin by
employees or representatives engaged in purchas-
ing activity or in the performance of services, in-
cluding construction, installation, assembly, or re-
pair of equipment.

7. Operation of mobile stores in Wisconsin,

such as trucks with driver-salespersons, regardless
of frequency.

8. Miscellaneous other usual and frequent
activities by employees or representatives in Wis-
consin such as credit investigations, collection of
delinquent accounts, conducting training classes or
seminars for customer personnel in the operation,
repair, and maintenance of the taxpayer's products.

9. Leasing of tangible property and licensing
of intangible rights for use in Wisconsin.

10. The sale of other than tangible personal
property such as real estate, services, and intangi-
bles in Wisconsin.

11. The performance of construction contracts
and personal services contracts in Wisconsin.

12. Engaging in substantial activities that help
to establish and maintain a market in Wisconsin.

Additionally, the following activities constitute
"nexus" if not prohibited by federal law: issuing
credit, debit, or travel and entertainment cards to
customers in Wisconsin; regularly selling products
or services of any kind or nature to customers in
the state that receive the product or service in Wis-
consin; regularly soliciting business from potential
customers in the state; regularly performing ser-
vices outside the state for which benefits are re-
ceived in the state; regularly engaging in transac-
tions with customers in the state that involve in-
tangible property and result in receipts flowing to
the taxpayer in the state; holding loans secured by
real or tangible personal property located in the
state; owning, directly or indirectly, a general or
limited partnership that does business in Wiscon-
sin, regardless of the percentage of ownership; and
owning, directly or indirectly, an interest, in a lim-
ited liability company that does business in Wis-
consin and is treated as a partnership for federal
income tax purposes, regardless of the percentage
of ownership.

An out-of-state (foreign) corporation is not



considered to have "nexus" with Wisconsin and is
not subject to the state corporate income/franchise
tax if:

1. The corporation stores tangible personal
property, such as inventory or a stock of goods, in
or on property in the state that is not owned by the
corporation, and the tangible personal property is
delivered to another corporation in the state for
manufacturing, fabricating, processing, or printing
in the state.

2. The corporation stores, in or on property
not owned by the corporation, finished goods that
have been fabricated, processed, manufactured, or
printed in the state, and the entire amount of such
goods is shipped or delivered out-of-state by
another corporation in the state.

3. The corporation is an out-of-state pub-
lisher that has finished publications printed and
stored in this state, in or on property not owned by
the publisher, whether or not the finished publica-
tions are subsequently sold or delivered in this
state or shipped outside of it.

In addition, current law provides that an out-of-
state corporation does not have nexus with Wis-
consin and is not subject to the state corporate in-
come tax if each of the following conditions are met

1. The out-of-state corporation stores tangible
personal property in the state on property not
owned by the corporation;

2. The tangible personal property is stored
for 90 days or less;

3. The tangible personal property is stored on
another person's property in the state and is trans-
ferred to the person for manufacturing, processing,
fabricating, or printing on the parcel of property in
or on which it is stored; and

4. The assessed value of the parcel of
property in or on which the tangible personal
property is stored and manufactured was between

$10 million and $11 million on January 1, 1999.

Under provisions included in 2009 Wisconsin
Act 2, corporations that are members of a com-
bined group must file a combined income/ fran-
chise tax return. For a combined group, nexus is
determined for the unitary business as a whole.
Therefore, if a member of a combined group has
nexus with Wisconsin and that nexus is attribut-
able to the combined group'’s unitary business, all
members of the combined group have nexus in
Wisconsin. The combined reporting requirements,
which are described in detail later in this paper,
took effect for taxable years beginning on January
1, 2009.

Taxation of

Federal Restrictions on State

Corporations

Federal restrictions on state taxing powers are
contained in the U.S. Constitution. The states have
the power to levy taxes in accordance with their
own laws, subject to the restrictions imposed prin-
cipally by the due process clause of the 14th
Amendment and the commerce clause. Under the
due process clause, a minimal connection must ex-
ist between a corporation's activities and the taxing
state, and the income attributed to the state for tax
purposes must be rationally related to income-
generating activities within the taxing state. Under
the commerce clause, a state is prohibited from
adopting a taxation scheme which discriminates
against, or places undue burden on, interstate
commerce.

In 1959 the U.S. Congress enacted Public Law
86-272, which provides that a state may not impose
its income tax upon a corporation that is organized
under the laws of other states and that sells
tangible personal property, if the corporation's
only activities in the state are:

1. Solicitation, by employees, of orders for
tangible personal property which are sent out-of-
state for approval or rejection. (The orders must be
filled from a delivery point outside the state.)



2. Solicitation activity by nonemployee inde-
pendent contractors conducted through their own
offices or businesses located in the state.

Public Law 86-272 does not apply to corpora-
tions which are organized (incorporated) under the
laws of the taxing state or a foreign nation. The law
also does not apply to corporations which sell ser-
vices, real property, or intangible personal prop-
erty in more than one state.

Corporate Income Tax Liability

In general, a corporation determines state cor-
porate income/franchise tax liability by computing
gross or total income, subtracting deductions, ap-
portioning the net income to the state (if neces-
sary), adjusting for nonapportionable income and
net operating losses (if applicable), applying the
7.9% state tax rate, and subtracting tax credits.
Corporations that operate entirely in Wisconsin do
not apportion net income. However, if the corpora-
tion is a member of a combined group of corpora-
tions, an individual corporation's income/franchise
tax liability is based on the group's combined in-
come computed in a combined report that must be
completed by each such group.

Generally, state definitions of income and de-
ductions are referenced to federal law. For corpo-
rate income tax purposes, state provisions are ref-
erenced to the federal Internal Revenue Code
(IRC) in effect on December 31, 2006, with certain
exceptions.

The components used in the calculation of cor-

porate income/franchise tax liability are outlined
below.

Total Income

Gross business income is income that is
generated by a taxpayer in the active conduct of a

trade or business. For tax purposes, federal total
income includes gross profit, dividends, interest,
rents, royalties, capital gains or losses, and other
income.

Gross business income equals the net amount
realized from sales (gross receipts less sales returns
and allowances) minus the cost of goods sold. Cost
of goods sold is an adjustment made to inventoried
items to arrive at gross profit. The adjustment
measures the cost of producing inventory or the
cost of producing or acquiring property or mer-
chandise for sale or resale. In general, the cost of
goods sold is determined by adding related pur-
chases and costs to the value of inventory at the
beginning of the year and subtracting the value of
inventory at the year's end.

Businesses do not have to determine cost of
goods sold if the sale of merchandise is not an in-
come-producing factor for their business. In these
instances, gross profits are the same as net receipts.
Most businesses and professions that sell services
rather than products can figure profits in this man-
ner.

Total income also includes income other than
that generated from the sales of goods and services.
The amount of a distribution representing a divi-
dend is included in total income, subject to divi-
dends received deductions for corporate recipients.
A dividend is defined as any distribution made by
a corporation out of its earnings or profits to its
shareholders, whether in money or in property.
Generally, all interest received or credited to the
taxpayer is includable in gross income. (For federal
income tax purposes, interest on U.S. obligations is
defined as income but interest on state and local
obligations is excluded. However, interest on state
and local obligations is taxable under the Wiscon-
sin franchise tax. Also, with limited exceptions,
state and local interest is taxable under the state
corporate income tax.) Profit from the sale or ex-
change of business property and other capital as-
sets is taxable income. (Combined groups compute
net capital gain/loss for the group as a whole.)
Such profits are taxable if they are treated either as



ordinary income or capital gains/loss. Rent re-
ceived from property is income. Royalties are also
included in income. Finally, other types of business
income such as recoveries of bad debt adjustments
due to a change in accounting, refunds of taxes de-
ducted in prior years, and recapture of certain pre-
viously-claimed deductions are included in gross
income.

Although the definitions of various forms of
income are generally referenced to federal IRC
provisions, Wisconsin law provides for certain
modifications. Specifically, the federal exclusion for
100% of the gain on certain small business stock is
not provided under state law. (The exclusion was
increased from 75% to 100% by the federal Small
Business Jobs Act of 2010.) Interest, dividends, and
capital gains from the disposition of intangible as-
sets must be subtracted from income for state tax
purposes if: (a) the operations of the payer are not
unitary with those of the payee; and (b) the payer
and payee are not related as parent company and
subsidiary or affiliate and the investment activity
from which the income is received is not an inte-
gral part of a unitary business. This income is gen-
erally considered nonapportionable income. In-
come from transactions between members of a
combined group is not included in combined re-
turns. Wisconsin generally follows the capital loss
limitations and carryovers provided under the IRC
for corporations. However, for Wisconsin pur-
poses, a corporation may not carry back a loss to
tax years before 1987. Such losses may be carried
forward up to five years. Also, taxpayers that use
accrual basis accounting cannot use the installment
method, and in certain cases there is a difference
between the federal and Wisconsin basis of assets.

Deductions

Deductions are subtractions made from gross
income in arriving at net or taxable income. In part,
deductions are based on the proposition that
certain components of income are not available for
the taxpayer's own free use. For example, taxes are
viewed as involuntary reductions in the amount of
available income. In addition, deductions can affect

taxpayer behavior and are sometimes used as
incentives to encourage certain types of activities.
Accelerated methods of depreciation are designed,
in part, to encourage capital investment. Since the
corporate income tax is a tax on business, many of
the deductions allowed are, in general, related to
the expenses incurred in operating a business. In
order to be deductible as a business expense, an
expense must be an ordinary and necessary
expense of the taxpayer's trade or business, paid or
incurred during the taxable year in which it is
deducted, and connected with the trade or business
conducted by the taxpayer.

As previously noted, definitions of deductions
under the state corporate income/franchise tax are
generally referenced to the federal IRC in effect on
December 31, 2006. As a result, most corporate in-
come/franchise tax deductions conform with fed-
eral corporate income tax provisions. However,
state law includes provisions that exclude or mod-
ify IRC definitions. In addition, any new of modifi-
cations to existing federal deductions enacted since
December 31, 2006 do not apply for state corporate
income/franchise purposes.

The following sections provide a brief descrip-
tion of the types of deductions that are allowed.
More detailed information on corporate tax deduc-
tions is presented in Appendix 1.

Compensation of Officers and Employees.
Salaries, wages, and other forms of remuneration
to officers of the business are deductible expenses.
However, a publicly-held corporation cannot de-
duct compensation excess of $1.0 million per tax
year that is paid or accrued to certain executives. A
deduction is also provided for a reasonable salary
allowance or other compensation for services actu-
ally rendered by employees.

Repairs. A deduction is allowed for the cost of
repairs and maintenance that keep business
property in ordinarily efficient operating condition.

Taxes. In general, taxes that are ordinary and
necessary expenses paid or incurred in carrying on



a trade or business are deductible. Charges for spe-
cific services or special purposes (user fees) are of-
ten not considered taxes and are not deductible as
such. However, these charges might be deductible
under another provision--for example, as business
expenses.

Interest. A deduction is allowed for interest on
indebtedness incurred in the operation of a trade or
business. Under provisions of 2007 Wisconsin Act
226, deductions claimed for interest or rent pay-
ments to related entities must be added back to in-
come under the state corporate income tax, if cer-
tain conditions are not met. 2009 Wisconsin Act 2
expanded these provisions to also require certain
intangible expenses and management fees paid to
related entities to be added back to income. (These
provisions are described in a subsequent section.)

Charitable Contributions. Ordinarily, a corpo-
ration can claim a limited deduction (up to 10% of
taxable income) for charitable contributions made
in cash or property to, or for the benefit of, a quali-
fied organization. However, payments made to a
charitable organization that are determined to be
business expenses are deducible without regard to
the 10% limit imposed on charitable contributions.

Depreciation. The deduction for depreciation
allows taxpayers to recover, over a period of years,
the cost of capital assets used in a trade or business
or for the production of income. The deduction is
an allowance for the wear and tear, deterioration,
or obsolescence of the property. Depreciable prop-
erty may be either tangible or intangible, and either
real or personal property. Land is not depreciable.
To be depreciable, the property must have a de-
terminable life of more than one year, and it must
decline in value through use or the passage of time.
Only property used in a trade or business or held
for the production of income is eligible for a depre-
ciation deduction. Depreciation may not be
claimed on assets used in connection with a not-
for-profit activity. No deduction is allowed for
property used for personal purposes.

For tangible assets, depreciation applies to only
that part of the property that is subject to wear and
tear, to decay or decline from natural causes, or to
exhaustion and obsolescence. The property must
also be of a relatively permanent nature with a de-
terminable useful life of over one year.

Intangible assets may be depreciated or amor-
tized if it is known from experience or other factors
that the assets will be of use in the business or in
the production of income for only a limited period
of time and if that time period can be estimated
with reasonable accuracy. Certain patents, copy-
rights, and franchise agreements are examples of
depreciable intangibles.

In order to claim depreciation on any property,
the taxpayer must have a capital interest in it.
Generally, the owner of the depreciable property
may claim the deduction. However, the right to
deduct depreciation is not predicated solely upon
ownership of the legal title, but also upon
investment in the property.

The amount to be recovered by depreciation is
the cost or other appropriate basis of the property.
The life over which the depreciable basis of prop-
erty is recovered depends upon the type of asset
that is depreciated and the system of depreciation
that is used.

There are a number of methods used to calcu-
late depreciation under federal law, which depend
on the type of property being depreciated and
when it was first placed into service. The Modi-
fied Accelerated Cost Recovery System (MACRS)
rules of depreciation apply to most tangible prop-
erty placed in service after 1986. In recent years the
federal government has also enacted a number of
laws that permit businesses to claim accelerated
"bonus" depreciation deductions. However, these
provisions have generally not been adopted at the
state level, and the Legislature must take action to
reference state amortization and depreciation pro-
visions to federal provisions that take effect after
December 31, 2000.



However, 2005 Wisconsin Act 362 created an
exception to the required legislative update for cer-
tain depreciable property used in farming. For
property acquired and placed in service in tax
years beginning on or after January 1, 2006, a cor-
poration that is "actively engaged in farming" may
compute amortization and depreciation on prop-
erty used in farming under any changes enacted
after December 31, 2005 to the federal IRC 30% and
50% bonus depreciation laws. To apply for state
income tax purposes, the changes must be amend-
ments to the specific laws and not be new laws that
modify the IRC. The federal laws referenced in the
statutes include: (a) the Job Creation and Workers
Assistant Act of 2002 (PL 107-147); or (b) the Jobs
and Growth Tax Relief Reconciliation Act of 2003
(PL 108-27). To date, no federal amendments to
these laws have been adopted.

Because state depreciation provisions are fully
referenced to the Internal Revenue Code in effect
on December 31, 2000, tangible depreciable prop-
erty currently placed in service is generally subject
to MACRS. More detail on MACRS and other
methods of computing depreciation deductions is
presented in Appendix 1.

Amortization. Amortization provisions allow a
taxpayer to annually deduct a portion of certain
capital expenses that are not ordinarily deductible.
Generally, these expenses are not otherwise de-
ductible because: (1) they relate to assets that are
not depreciable because the assets have unlimited
or indefinite life; or (2) they pertain to organiza-
tional or investigative expenses that were incurred
before the taxpayer went into business. The deduc-
tion for amortization is similar to the straight-line
method of depreciation in that a taxpayer is al-
lowed to recover the capital costs through an an-
nual deduction over a fixed period of time. Ex-
penses which may be amortized include: the cost of
certain computer software; the cost of certified pol-
lution control facilities; certain bond premiums;
research and experimental expenditures; the cost of
acquiring a lease; qualified forestation and refores-
tation costs; business start-up expenditures; and
certain organizational expenditures.

Election to Expense Depreciable Assets. Under
Section 179 of the IRC, a taxpayer may elect to treat
all or a portion of the cost of qualifying property,
up to a limit, as an expense rather than as a capital
expenditure. Such an expense or cost is deductible
in the year in which the property is placed in ser-
vice. The amount claimed as a deduction is re-
ferred to as a Section 179 expense allowance. Ex-
cept for certain agricultural structures, qualifying
property is generally limited to tangible personal

property.

Under federal law, the Section 179 deduction is
the cost of qualifying property up to a maximum
limit, and the deductible amount is reduced by the
amount by which the total cost of the Section 179
property placed in service in a year exceeds a speci-
fied phase-out amount (investment limit). The fed-
eral deduction limits have been increased several
times in recent years. Under current federal law,
the maximum amount a taxpayer may expense is
$500,000, and the investment limit is $2.0 million
for 2010 and 2011. For 2012, the federal expense
amount is $125,000 and the investment limit is
$500,000. Beginning with property placed in ser-
vice in 2013, the expense limit will be reduced to
$25,000, and will not be adjusted for inflation.

The dollar limitation on the amount of deduc-
tion is reduced on a dollar-for-dollar basis for the
cost of qualifying property placed in service during
the tax year over the investment limit. Federal law
also places limits on the amounts that can be de-
ducted for certain types of investments such as
automobiles. In addition, the American Jobs Crea-
tion Act of 2004 limited to $25,000 the amount that
could be expensed for vehicles weighing between
6,000 and 14,000 pounds ("SUV exclusion™).

Federal section 179 provisions enacted since
2003 have not been adopted for state income and
franchise tax purposes for non-farm property.
Rather, state taxpayers are generally subject to Sec-
tion 179 IRC provisions that were in effect for tax
years through 2002. As a result, under current Wis-
consin law, a taxpayer may elect to deduct up to
$25,000 of the cost of qualifying property (except



for property used in farming) in the year it is
placed in service rather than taking depreciation
deductions over a specified recovery period. In
general, qualifying property is depreciable tangible
personal property that is purchased for the active
conduct of a trade or business. The maximum de-
ductible amount of $25,000 is reduced (but not be-
low zero) by the amount by which the qualifying
property placed in service during the tax year ex-
ceeds $200,000. In addition, the amount eligible to
be expensed for a tax year may not exceed the tax-
able income of the taxpayer that is derived from
the active conduct of a trade or a business for that
year. Any amount that is not allowed as a deduc-
tion because of the taxable income limitation may
be carried forward to succeeding years and de-
ducted, subject to the total investment and taxable
income limits. The $25,000 expense limits also ap-
ply to vehicles weighing between 6,000 and 14,000
pounds.

Current state law is referenced to the Section
179 provisions included in the federal Tax Increase
Prevention and Reconciliation Act of 2005, for
property that is used in farming that is acquired
and placed in service in tax years beginning on or
after January 1, 2008, and used by a person who is
actively engaged in farming. This treatment pro-
vided an increased deduction amount for farm
property placed into service in 2008 or 2009. How-
ever, beginning in 2010, the general state expense
limit of $25,000 and the investment limit of
$200,000 also apply for farm property.

Bad Debts. A deduction is allowed for business
or nonbusiness debt that becomes worthless.
Separate rules apply to business and nonbusiness
debt.

Rent. Rent expenses are deductible as business
expenses if they are incurred as a condition to the
continued use or possession of property used in a
trade or business, and the taxpayer has not taken or
is not taking title or has no equity in the property.
A deduction is allowed where the amount of rent is
fixed in an arm's-length transaction without a tax-
avoidance motive. In general, rental expenses are

deductible in the year they are accrued or paid.

As noted, under provisions of 2007 Wisconsin
Act 226, interest and rent payments to related enti-
ties must be added back to income under the state
income tax, if certain conditions are not met. These
provisions are described in a subsequent section.

Depletion. A deduction for depletion is al-
lowed in determining the income derived from the
sale of natural resources; it returns to the owner or
operator (extractor) the capital investment on a pro
rata basis over the productive life of such re-
sources. Depletion is the exhaustion of natural re-
sources by the process of mining, quarrying, drill-
ing, and felling. The depletion deduction, in effect,
represents the reduction in the content of the re-
serves from which the resource is taken. The tax-
payer must have an economic interest (capital in-
vestment) in the mineral deposit or timber in order
to claim the deduction.

Methods for computing depletion are cost de-
pletion or percentage depletion. Although a tax-
payer must generally use the depletion method
that produces the greatest deduction each year, the
allowance for percentage depletion has historically
been preferred over cost depletion, since percent-
age depletion may be claimed even though the to-
tal deductions exceed the cost basis of the resource.
However, unless the taxpayer is an independent
producer or royalty owner, percentage depletion
generally cannot be used for oil and gas wells.

Under the Wisconsin corporate income tax, tax-
payers are not allowed to claim the depletion de-
duction using the percentage depletion method.
Therefore, for state tax purposes, depletion is only
deductible using the cost method of computing the
deduction.

To figure cost depletion, the taxpayer must de-
termine the following: (1) the property's basis for
depletion; (2) the total recoverable units, such as
tons or barrels in the property's natural deposit;
and (3) the number of the units sold during the tax
year. That part of the basis in the property that is



allocable to the depletable reserves is then divided
by the number of total recoverable units. The quo-
tient is the cost depletion per unit. This amount
multiplied by the number of extracted units sold
during the year determines the cost depletion de-
duction for the year. Each year the basis of the
property is reduced by the amount of depletion
deducted for that year. The remaining basis is used
in computing cost depreciation for the following
year.

Insurance. The cost of insurance can generally
be deducted as a business expense if it is an ordi-
nary and necessary expense paid or incurred in
carrying on a trade or business.

As a general rule, payments made to a reserve
fund set up for self-insurance are not deductible,
even though the payments are based on estimated
premiums that would be paid to an insurance
company. Also, premiums paid on insurance pur-
chased to secure a loan are not deductible.

Retirement Plans. Retirement plans are ar-
rangements that provide employees with compen-
sation, in addition to that paid currently, to be paid
generally at retirement. Retirement plans include a
number of different types of group pension and
retirement plans, and retirement savings plans for
individuals outside of a large group setting. In
general, retirement plans can be divided into two
major categories: qualified and non-qualified plans.

Qualified plans must meet specific Internal
Revenue Code requirements concerning formation,
operation, and funding. Qualified plans have a
number of tax advantages, including the deducti-
bility of employer contributions to the plan, defer-
ral of current taxation for employer contributions
on behalf of the employee, and tax free accumula-
tion of earnings and gains on a plan's investment
funds. All other plans and arrangements are non-
qualified plans. Non-qualified plans include
funded plans provided for a group of employees
outside of qualified plans, funded or unfunded ar-
rangements provided to particular employees, ei-
ther instead of or in addition to qualified plans,
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and unfunded promises to pay compensation in
the future.

Nonqualified deferred compensation plans do
not provide the same tax benefits as qualified
plans, but are more flexible and can be structured
to meet specific objectives regarding certain groups
of employees. To be deductible, contributions to
nonqualified deferred compensation plans must be
ordinary and necessary business expenses, and
must be combined with the compensation paid to
an employee to determine whether the total com-
pensation paid is reasonable.

Employee Benefit Programs. In general, a de-
duction is allowed for contributions to employee
benefit programs or plans, plans not claimed as a
deduction elsewhere on the tax return, and that are
ordinary and necessary business expenses, and are
not an incidental part of a pension, profit-sharing,
or similar type of retirement plan. Amounts paid
by an employer to improve the well-being and mo-
rale of employees that directly benefit the business
in inducing low turnover in labor, absence, or ser-
vices, and increase loyalty and similar outcomes
are deductible as ordinary and necessary business
expenses. Examples of employee benefit programs
include educational assistance programs, cafeteria
plans, and dependent care assistance programs.

Advertising. Advertising expenses that are rea-
sonable in amount and related to the business ac-
tivities in which the taxpayer is engaged are de-
ductible. Advertising costs that generate future
benefits beyond the current year may be treated as
a capital expense and must be capitalized. The tax-
payer is free to choose the advertising that best
serves the taxpayer's purpose; however, the burden
of proving the deductibility of advertising ex-
penses is on the taxpayer.

Other Deductions. Ordinary and necessary
business expenses related to the operation of a
trade or business and not deducted elsewhere can
be deducted under a general miscellaneous cate-
gory. Deductible business expenses include: gener-
ally, 50% of business meal and entertainment ex-



penses; certain start-up expenses; the cost of mate-
rials and supplies used in business operations; le-
gal and professional fees; and expenditures for in-
cidental repairs, maintenance, and improvements
that are not capital expenditures.

Adjustments to Deductions

Corporations may be required to modify deduc-
tions or income for certain expenses connected
with related entities, and disclose certain types of
transactions or file information returns related to
certain types of transactions. In addition, state cor-
porate income/franchise tax provisions exclude or
modify deductions that are provided under the
IRC.

Related Entity Transactions/Tax Shelter Disclo-
sure

Wisconsin taxpayers are required to add back
to income certain expenses for payments to related
entities. Specifically, rental expenses, interest ex-
penses, intangible expenses, and management fees
deducted or excluded under the IRC have to be
added back if they are directly or indirectly paid,
accrued, or incurred to, or in connection directly or
indirectly with one or more direct or indirect trans-
actions with, one or more related entities. (These
added back expenses may then be subtracted if cer-
tain conditions are met.)

An expense may not be deductible if certain
factors indicate that the primary purpose of the
transaction is tax avoidance. Examples of such fac-
tors include, but are not limited to: (1) there was no
actual transfer of funds from the taxpayer to the
related entity, or the funds were substantially re-
turned to the taxpayer; or (2) if the transaction was
entered into on the advice of a tax advisor, the ad-
visor's fee was determined by reference to the tax
savings.

"Intangible expenses” subject to the add-back
provisions include royalty, patent, technical, copy-
right, and licensing fees; costs related to the acqui-
sition, use, or disposition of intangible property

(such as financial instruments, patents and trade-
marks); and losses related to factoring transactions
or discounting transactions.

In general, a "related entity” is an entity that is
at least 50% owned by the taxpayer or an entity
related to the taxpayer.

A deduction is allowed for rent, interest, intan-
gible expenses, and management fees that are
added back if certain conditions apply indicating
that the transaction had a legitimate business pur-
pose other than tax avoidance.

If a deduction for rental, interest, intangible ex-
penses, and management fees is denied to a tax-
payer because the expenses were paid to a related
entity, and the conditions to deduct the expenses
were not satisfied, then such amounts are not in-
cluded in the income of the related entity for state
tax purposes. (This provision is intended to pre-
vent double-taxation.)

Wisconsin law provides that the Secretary of
Revenue (or designee) may distribute, apportion,
or allocate gross income, deductions, credits, or
allowances between or among two or more organi-
zations, trades, or businesses that are owned or
controlled directly or indirectly by the same inter-
ests, if the Secretary determines that such an action
is necessary in order to prevent evasion of taxes, or
to clearly reflect the income of any such organiza-
tion, trade, or business. The law specifies that this
authority is in addition to the related entity provi-
sions. Also, a nonstatutory provision provided that
the related entity provisions would have no effect
on any bank settlement agreements that the De-
partment of Revenue has entered into with banks
and other financial institutions regarding their in-
vestment subsidiaries.

Taxpayers and tax advisors are required to re-
port certain types of transactions that may indicate
the existence of tax shelters. Penalties are imposed
for engaging in and failure to report on such activi-
ties. These provisions apply to business and indi-
vidual taxpayers. The law also requires material
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advisors to taxpayers to file disclosure statements.

Other State Adjustments to Federal Provisions

Although state income and deductions are
primarily referenced to federal law, there are a
number of modifications specified under the state
corporate income/franchise tax law that must be
made to reflect differences in the state treatment of
certain items.

For example, as discussed above, state deprecia-
tion provisions generally reference federal law as
of December 31, 2000, and state taxpayers are not
permitted to use the federal percentage depletion
provisions. In addition, under 2009 Act 28, effective
with tax years beginning on January 1, 2009, Wis-
consin no longer allows businesses to claim the
federal tax deduction for qualified domestic pro-
duction activities. The federal deduction was cre-
ated in the American Jobs Creation Act of 2004, and
is currently equal to the lesser of 9% of a business'
qualified production activities income or its taxable
income. The deduction was phased in from 2005
through 2010, and was allowed at the state level
prior to 2009.

As noted, state corporate income and franchise
tax provisions are generally referenced to the IRC
as amended to December 31, 2006. In addition, the
Legislature has not adopted certain corporate
income tax provisions included in federal laws that
were enacted between 2000 and 2006. Moreover, all
IRC provisions enacted since 2006 have not been
adopted for state corporate income tax provisions.

More detailed information
required adjustments to federal
provided in Appendix 1.

regarding the
provisions is
Allocation and Assignment of Income
For state tax purposes, specified rules and laws
are used to allocate or assign income of a particular

corporate taxpayer.

A corporation that conducts all of its business
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and owns property only in Wisconsin has all of its
income subject to taxation in Wisconsin. Usually,
such firms are incorporated in Wisconsin. These
types of firms are often referred to as 100% Wis-
consin firms, and they compute their taxes very
much like a Wisconsin resident does under the in-
dividual income tax.

A corporation which conducts its business op-
erations and owns property both within and out-
side of the state is subject to a different corporate
income tax treatment than is a 100% Wisconsin
firm. When the states tax the income of corpora-
tions generated by activities carried on across state
lines, they are required under the due process and
commerce clauses of the U.S. Constitution to tax
only income that is fairly attributable to activities
carried on within the state. In order to meet this
constitutional obligation, Wisconsin generally em-
ploys one of three methods of assigning income to
the state--separate accounting, apportionment, or
specific allocation.

Separate Accounting. Under Wisconsin law, a
multijurisdictional corporation must use separate
accounting when the corporation's business activi-
ties in the state are not an integral part of a unitary
business. Separate accounting implies that the in-
come and expenses of each specific business func-
tion or activity of a multijurisdictional corporation
can be accounted for individually and independ-
ently. The corporation must determine the income
attributable to Wisconsin using separate records of
the sales, cost of sales, and expenses for the Wis-
consin business. Transactions that occur between
in-state and out-of-state businesses must be valued
at "arms-length". The Department of Revenue may
permit separate accounting in any case (including
for unitary corporations) in which it is satisfied that
the use of the method will properly reflect the in-
come that is taxable by the state. Currently, few
multijurisdictional corporations in the state use
separate accounting to determine their net tax li-
ability.

Apportionment. Under apportionment, the
corporation adds its total gross income from its in-



state and out-of-state unitary activities, subtracts its
deductions, and multiplies the amount of net in-
come by its apportionment ratio or percentage as
determined by the Wisconsin apportionment fac-
tor. The apportionment percentage is used to ap-
proximate how much of a corporation's total net
income is generated by activities in Wisconsin.

Most multistate corporations, including multi-
state electric and gas utilities, apportion income to
Wisconsin using single sales factor apportionment.
Statutory provisions and administrative rules gov-
ern the definitions and sourcing of sales that are
included in the sales factor. Multistate financial
organizations, including financial institutions, bro-
ker-dealers, investment advisers, investment com-
panies, and underwriters use industry specific,
single receipts factor apportionment factors, while
multistate insurance companies use a single pre-
miums apportionment factor. Interstate telecom-
munications companies, direct air carriers, motor
carriers, pipeline companies, and railroads and
sleeping car companies apportion income using
multiple factor formulas.

The Wisconsin apportionment single sales fac-
tor is illustrated below:

Wisconsin Apportionment Factor
Beginning Tax Year 2008

Sales by WI
Apportionment Destination
Percentage = Total Sales

Generally, for individual multijurisdictional
corporations, the sales factor is a percentage de-
termined by dividing the total sales or receipts of
the corporation in Wisconsin by the total sales or
receipts of the corporation everywhere. Sales are
generally all gross receipts from the course of the
taxpayer's regular trade or business operations
which produce apportionable business income.
Specific provisions apply regarding receipts of in-
terstate financial institutions, brokerages, and other
investment businesses.

Interstate telecommunications companies ap-
portion income using the arithmetic average of the
percentages of payroll, property, and sales in Wis-
consin to total company payroll, property, and
sales, respectively.

As noted, interstate air carriers, interstate motor
carriers, interstate railroads and sleeping car com-
panies, and interstate pipeline companies use in-
dustry specific, multi-factor apportionment formu-
las to apportion income for Wisconsin corporate
income/franchise tax purposes. The specific appor-
tionment factors used by these types of companies
and by interstate telecommunications companies
are shown in Table 1.

More detailed information regarding the appli-

cation of the apportionment provisions is provided
in Appendix 2.
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Table 1: Apportionment Factors Used by Certain Types of Multijurisdictional Corporations

Type of Corporation

Interstate
Telecommunications
Company

Interstate Air
Carrier

Interstate Motor
Carrier

Interstate Railroads
and Sleeping Car
Companies

Interstate Pipeline
Company

Apportionment Factors

1.

Ratio of sales in Wisconsin to total sales everywhere.

. Ratio of property in Wisconsin to total property everywhere. (The property factor

is generally the average value of real and tangible personal property owned and
purchased by the tax payer.)

. Ratio of payroll in Wisconsin to total payroll everywhere. (The payroll factor is

generally the total amount of compensation paid.)

. Ratio of aircraft arrivals and departures in state to total aircraft arrivals

and departures.

. Ratio of revenue tons handled at airports in state to total revenue tons handled.
. Ratio of originating revenue in state to total originating revenue.

. Ratio of gross receipts from carriage of persons or property, or both, first

acquired for carriage in Wisconsin to total gross receipts from carriage of persons
or property, or both, everywhere.

. Ratio of ton miles of carriage in Wisconsin to total ton miles of carriage. (Ton

miles means the movement of one ton of persons or property, or both, the
distance of one mile. One person equals 200 pounds.)

. Ratio of gross receipts from carriage of property, or persons, or both, first

acquired for carriage in Wisconsin to total gross receipts from carriage of
property, or persons, or both, everywhere.

. Ratio of revenue ton miles of carriage in Wisconsin to revenue ton miles of

carriage everywhere. (Revenue ton miles means the movement of one net ton of
property or persons, or both the distance of one mile, for consideration. One
person equals 150 pounds.)

. Ratio of average net cost of real and tangible property owned and used in

Wisconsin to produce apportionable income to total average net cost of such
property used everywhere.

. Ratio of traffic units (e.g. barrel miles, cubic foot miles, or other appropriate

measure of product movement) in Wisconsin to the total of such units
everywhere.

. Ratio of compensation paid to employees located in the state to total

compensation paid to all employees to produce apportionable income.

Allocation of Nonapportionable Income. Alloca- method of assigning income is applied to income
tion of nonapportionable income traces the income  from property with the source of the income gen-
to the state of its supposed source and includes the  erally following the location of the property. Many
income in that state's tax base. Generally, this states, for example, allocate the income from real
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and tangible personal property, such as rents from
real estate, and oil and mineral royalties, to the
state where the underlying property is located. In-
come from intangible property, such as dividends
and interest, is often allocated to the taxpayer's
commercial or legal domicile or to the state in
which the intangible property is utilized.

Wisconsin law distinguishes nonapportionable
income from apportionable income. In determining
a corporation's tax liability, total corporate nonap-
portionable income or loss is removed from the
total income of a unitary multistate corporation
and the remaining income or loss is apportioned to
the state. Nonapportionable income allocated to
Wisconsin is then added to apportioned business
income to determine Wisconsin net income.

Nonapportionable income is allocable directly
to the state in which the nonbusiness property that
produced the income, gain, or loss is located. For
state income and franchise tax purposes, nonap-
portionable income includes income, gain, or loss
from: (1) the sale of nonbusiness real property or
nonbusiness tangible personal property; (2) rental
of nonbusiness real property or nonbusiness tangi-
ble personal property; and (3) royalties from non-
business real property or nonbusiness tangible per-
sonal property. Expenses that are directly related to
nonapportionable rents and royalties are offset
against that income. Income from lottery prizes is
nonapportionable income allocable to Wisconsin if
the tickets were originally purchased in Wisconsin.
For combined returns, the total aggregate net non-
apportionable income of each member of a com-
bined group is included in the unitary income of
the group. In addition, income or gain or loss from
intangible property that is earned by a personal
holding company is nonapportionable income and
is allocated to the state in which the business is in-
corporated.

The state statutes provide that income or loss
from intangibles (interest, dividends, royalties
from patents, and similar types of income) is gen-
erally apportionable business income which fol-
lows the situs of the business. However, interest,
dividends, and capital gains may be exempt from

state tax when the recipient and payor are not a
unitary business, and the recipient and payor are
not related as a parent company and subsidiary or
affiliates, and the investment activity from which
the income is received is not an integral part of a
unitary business, or the transaction does not serve
an operational function. Conversely, if the corpora-
tion has commercial or legal domicile in Wisconsin,
this intangible income is treated as business income
for tax purposes.

Insurance Companies

Although most insurance companies that con-
duct business in the state are generally exempt
from the state corporate income and franchise tax
and, instead, pay the state insurance premiums tax,
certain types of insurance companies are subject to
the corporate franchise tax. Specifically, the state
corporate income/franchise tax is imposed on most
domestic nonlife insurance companies and on the
nonlife insurance business of domestic life insur-
ance companies. Insurers generally exempt from
the state corporate income/franchise tax include:

1. Foreign insurance companies (companies
not organized under Wisconsin laws);

2. Domestic life insurance companies en-
gaged exclusively in life insurance business. If a life
insurance company engages in a business other
than life insurance, the net income from the nonlife
insurance business is subject to the state in-
come/franchise tax. These companies pay the state
premiums tax on their life insurance business;

3. Domestic insurers transacting mortgage
guaranty insurance business;

4.  Town mutual insurers organized under, or
subject to, state law;

5. Insurers exempt from federal income

taxation under the IRC; and

6. Certain corporations that are bona fide co-
operatives operating without pecuniary profit to
any shareholder or member, or operated on a co-
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operative plan pursuant to which they determine
and distribute their proceeds in compliance with
state law. However, the income of cooperative
health care associations or service insurance corpo-
rations that is derived from a health maintenance
organization or limited service health organization
is subject to the franchise tax.

Under federal law and under state law, insur-
ance companies, excluding life insurance compa-
nies, are generally exempt from the corporate in-
come tax if their gross receipts for the tax year are
$600,000, or less, and the premiums received ex-
ceed 50% of gross receipts. (For mutual insurance
companies gross receipts cannot exceed $150,000
and premiums must exceed 35% of gross receipts.)
If net premiums do not exceed $1.2 million, a com-
pany may elect to only have its taxable investment
income taxed. (Life insurance companies are sub-
ject to the state insurance premiums tax, but not the
state corporate income/franchise tax.)

Insurers that derive income from the sale or
purchase and subsequent sale or redemption of
lottery prizes must pay state income/franchise tax
on this income, if the winning ticket was purchased
in Wisconsin.

When a corporation that is an insurance com-
pany determines its Wisconsin income, certain as-
pects of its tax liability are computed differently
than for other corporations. In addition to the state
adjustments to federal income made by corpora-
tions, there are further additions specific to insur-
ance companies. Insurance companies must add
the following to federal income: (1) loss carryfor-
ward, including any capital loss carryforward pre-
viously deducted for Wisconsin purposes, that was
deducted in computing federal taxable income; (2)
dividend income received during the tax year to
the extent the dividends were deducted from, or
not included in, federal taxable income; and (3) any
deduction for discounting unpaid losses (customer
claims). If an insurance company is a member of a
combined group, these amounts must be included
in the combined group's income. Insurance com-
panies must also adjust net business losses to ex-
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clude the dividends received deduction.

Depending upon the type of insurance com-
pany involved, the adjusted federal taxable income
amount might require further modifications before
arriving at Wisconsin net taxable income. Domestic
insurance companies not engaged in the sale of life
insurance that have collected premiums written on
property and risks located only in Wisconsin are
not required to further modify this measure of in-
come. For these insurance corporations, adjusted
federal taxable income is Wisconsin net income
(before any offset for business loss carryforwards).

As noted, the state corporate franchise tax is
generally imposed on the nonlife insurance busi-
ness of domestic insurance companies that sell both
life and nonlife insurance. Consequently, in deter-
mining state franchise tax liability, these companies
must exclude the income from life insurance opera-
tions. The insurance company first computes net
income, which is federal taxable income modified
to include Wisconsin addition and subtraction
modifications to reflect the difference between
Wisconsin and federal taxable incomes. This
amount is then multiplied by a percentage calcu-
lated by dividing the insurance company's net gain
from operations, other than life insurance, by that
company's total net gain from operations. The re-
sulting amount is subtracted from the insurance
company's total federal taxable income and the re-
mainder is the company's federal taxable income
from life insurance operations. This life insurance
income is excluded in determining state taxable
income.

Net gain from operations other than life insur-
ance includes: (1) net income, after dividends to
policyholders and before federal and foreign in-
come taxes, from property and casualty insurance;
(2) net gain from operations, after dividends to
policyholders, and before federal income taxes,
from accident and health insurance; and (3) net re-
alized capital gains or losses on investments from
accident and health insurance operations.

Domestic insurance corporations that have re-



ceived premiums written for insurance, other than
life insurance, on property and risks located both in
and outside of Wisconsin must allocate a portion of
total adjusted federal income to the state based on
a premiums factor, which is similar to the sales fac-
tor used by other types of corporations to appor-
tion income. The premiums factor is the ratio of
direct premiums written for insurance, other than
life insurance, and assumed premiums written for
reinsurance, other than life insurance, with respect
to property and risks resident, located, or per-
formed in the state, divided by the total of such
premiums everywhere. The apportionment ratio
(premiums factor) is applied to adjusted federal
income to arrive at Wisconsin net income before
any offset for business loss carryforwards. As
noted, combined groups use a modified sales factor
in apportioning income to the state. Insurance
company premiums are treated like sales in the
modified factor and are included in the modified
factor in apportioning the combined group's uni-
tary income to Wisconsin. If the insurance com-
pany is a member of a combined group, the com-
pany's share of combined unitary income is appor-
tioned to the member insurance company based on
the ratio of the company’'s combined unitary in-
come to the group's combined unitary income.

"Direct premiums" is defined as direct premi-
ums reported for the tax year on the annual state-
ment required to be filed with the Commissioner of
Insurance. "Assumed premiums" is defined as as-
sumed reinsurance premiums from domestic in-
surance companies also reported for the tax year on
the annual statement.

Under state law, the amount of tax that an in-
surance company pays under the state in-
come/franchise tax cannot exceed 2% of gross Wis-
consin premiums. (The 2% gross premiums limita-
tion does not apply to income from lottery prizes.)

Net Business Losses

Although similar to federal law, Wisconsin has
specific state provisions governing the determina-
tion and use of net business losses for state corpo-

rate income/franchise tax purposes. Under state
law, a net business loss is generally defined as the
excess of business expenses allowed as deductions
in computing net income over the amount of in-
come attributable to the operation of a trade or
business in the state. Nonapportionable losses hav-
ing situs in Wisconsin are included in Wisconsin
net business loss; nonapportionable income having
situs in the state is included in net business income.

Net business losses are determined in a manner
similar to the way taxable income is determined.
The taxpayer starts with gross income and sub-
tracts business expenses allowable as deductions. If
expenses are greater than income, a net business
loss is generated. Wisconsin law allows net busi-
ness losses to be carried forward for 15 years to
offset income. Federal law permits net business
losses to be carried back for two years, but state
law does not provide for carrybacks of net business
losses. Certain unused business loss carryforwards
generated by members of a combined group can be
shared with other members of the group to offset
their net income. Under state tax provisions, net
business losses, if any, are used to offset state tax-
able income before the state tax rate is applied to
net income.

State Corporate Income Tax Rate

The state corporate income tax rate is 7.9% and
is applied to all income subject to the state corpo-
rate income tax. The resulting amount is the corpo-
ration’s gross tax liability.

Recycling Surcharge

The state recycling surcharge was first imposed
on businesses for tax years ending after April 1,
1991, and it remained in effect until April, 1999.
The recycling surcharge was eliminated for all
businesses beginning with tax years ending after
April, 1999. Therefore, businesses were generally
not subject to the recycling surcharge for tax year
1999. A permanent recycling surcharge was recre-
ated in 1999 Wisconsin Act 9, effective with tax
year 2000.

17



For tax years beginning on or after January 1,
2000, the recycling surcharge is imposed on farm
and nonfarm businesses that have more than $4
million in "gross receipts from all activities." The
recycling surcharge equals 3% of gross tax liability
for corporations (including insurance companies
and LLCs taxed as corporations), or 0.2% of net
business income for sole proprietorships, partner-
ships, and LLCs taxable as partnerships. The
minimum recycling surcharge is $25 and the
maximum is $9,800. Sole proprietorships and part-
nerships engaged only in farming with more than
$4 million in gross receipts pay the $25 minimum
recycling surcharge. C corporations and S corpora-
tions solely engaged in farming determine sur-
charge liabilities in the same manner as other C
and S corporations.

Recycling surcharge payments, including inter-
est and penalties, are deposited into the segregated
recycling fund. Recycling fund revenues are used
to fund grants to county and municipal govern-
ments for implementing recycling programs, and
for other state solid waste reduction programs.

"Gross receipts from all activities” means gross
receipts, gross sales, gross dividends, gross interest
income, gross rents, gross royalties, the gross sales
price from the disposition of capital assets and
business assets, gross receipts passed through from
other entities, and all other receipts that are in-
cluded in gross income for Wisconsin in-
come/franchise tax purposes.

The Department of Revenue is authorized to
administer the recycling surcharge under provi-
sions governing administration of the individual
and corporate income and franchise taxes, includ-
ing provisions relating to audits and assessments,
claims for refund, statutes of limitations, IRS ad-
justments, confidentiality, appeals, collections, and
set-offs for debts owed other state agencies.

Total recycling surcharge collections were $27.2
million in 2008-09, and $20.6 million in 2009-10.
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Corporate Income Tax Credits

A tax credit is an amount that is subtracted
from the gross income tax liability of the taxpayer
in a given year. In general, a tax credit differs from
a deduction in that the credit is subtracted from the
tax itself, resulting in a dollar-for-dollar reduction
in the gross tax liability; a deduction is subtracted
from income, resulting in a reduction in the
amount of income subject to tax. Some tax credits
are refundable. When a refundable tax credit ex-
ceeds gross tax liability, the taxpayer receives a
payment for the difference between the credit
amount and the tax liability. For the nonrefundable
credits, unused amounts generally can be carried
forward and claimed in future years.

Rather than adopting federal tax credits for
state purposes, Wisconsin provides its own corpo-
rate income tax credits for certain business expen-
ditures.

In general, partnerships, LLCs, and tax-option
corporations (S corporations) cannot claim the tax
credits provided under the state corporate in-
come/franchise tax, but eligibility for, and the
amount of, the credit is based on the entity's pay-
ment of eligible expenses, subject to any limit on
the maximum aggregate amount of tax credits that
a single entity can claim. A partnership, LLC, or
tax-option corporation is required to compute the
amount of the credit that each of its partners,
members, or shareholders can claim and provide
that information to them. Partners, members of
LLCs, and shareholders of tax-option corporations
can claim the credit in proportion to their owner-
ship interest. However, only corporations can
claim the research, research facilities, and super
research and development tax credits. In addition,
tax-option corporations are not eligible to receive
or to distribute angel investment tax credits to their
shareholders.

Many of the corporate tax credits are intended
to encourage businesses to locate, expand, and hire
employees in Wisconsin, and require certification
by the Department of Commerce. In addition, for



many of the credits, the amount that can be
claimed in a year, or in the aggregate, is capped.
Some of the credits have sunset dates and some
have not taken effect yet.

The following non-refundable and refundable
tax credits are provided under the state corporate
income tax. Detailed descriptions of these tax
credits are presented in Appendix 3.

Corporate Nonrefundable Tax Credits

Research Tax Credit--Equal to 5% or 10% of
certain research expenses.

Research Facilities Tax Credit--Equal to 5% or 10%
of investments in research facilities.

Super Research and Development Tax Credit--
Equal to the amount of qualified research expenses
that exceeds 1.25 times the average annual research
expenses in the previous three tax years.

Early Stage Seed Investment Credit--Equal to 25%
of investments made to a certified fund manager
that the fund manager invests into a qualified new
business venture (QNBV). Fund managers and
QNBVs must be certified by Commerce.

Economic Development Tax Credit--Persons that
conduct a job creation, capital investment, em-
ployee training, or corporate headquarters location
or retention project are eligible to be certified by
Commerce to claim various tax benefits.

Post-Secondary Education Tax Credit--Equal to
25% of the tuition paid for an individual to
participate in a post-secondary education program
if the student is eligible for a federal Pell Grant. The
credit is 30% if the individual is enrolled in a
course of instruction that relates to a projected
worker shortage in the state

Manufacturing Investment Tax Credit--Can be
claimed by taxpayers that have more than $25,000
of unused manufacturer's sales tax credits under
prior law and that have maintained jobs or
investments in Wisconsin.

Manufacturer's Sales Tax Credit Carryforwards--
Taxpayers having $25,000 or less of unused manu-
facturer's sales tax credits can continue to carry
forward unused credit amounts to offset tax liabili-
ties.

Dairy and Livestock Farm Investment Credit--
Equal to 10% of amounts invested in dairy farm or
livestock farm modernization or expansion.

Supplement to the Federal Historic Rehabilitation
Tax Credit--Equal to 5% of qualified rehabilitation
expenditures for certified historic structures.

Ethanol and Biodiesel Fuel Pump Credit--Equal to
25% of the amount paid to install or retrofit pumps
located in Wisconsin that dispense ethanol or other
renewable fuel.

Water Consumption Tax Credit--Equal to 50% of
the difference between the claimant's water usage
costs for the tax year, and the claimant's 2009 water
usage costs. In order to claim the credit, a claimant
must be an industrial customer of a municipal wa-
ter utility that is located in a federal renewal com-
munity in Wisconsin, and whose average annual
water consumption from that utility for a 24-month
period exceeds 1 million Ccf. "Ccf" means 100 cubic
feet. Areas of the City of Milwaukee are designated
as a federal renewal community.

Health Insurance Risk-Sharing Plan (HIRSP) As-
sessment Credit--Equal to a percentage of HIRSP
assessments paid by insurers. The credit percent-
age is determined each year so that the aggregate
amount of credits is as close as practicable to $5
million.

Internet Equipment Credit--Credit for businesses
that purchase certain internet equipment used in
the broadband market to enhance internet avail-
ability.

Community Development Finance Credit--Equal to
75% of the purchase price of stock or a partnership
interest in the Community Development Finance
Authority. Claimants must also contribute to the
Wisconsin Housing and Economic Development
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Authority.

Electronic Medical Records Credit--Equal to 50%
of the amount paid by a health care provider for
information technology hardware or software that
is used to maintain medical records. The credit is
first available in tax years beginning after Decem-
ber 31, 2011.

Community Rehabilitation Program Credit--Equal
to 5% of the amount paid to a community rehabili-
tation program to perform work for the claimant's
business, pursuant to a contract. The credit is first
available in tax years beginning on or after July 1,
2011.

Biodiesel Fuel Production Tax Credit--Equal to 10
cents per gallon for biodiesel fuel produced by
biodiesel fuel producers located in Wisconsin that
produce at least 2.5 million gallons of biodiesel fuel
per year. The credit is first available in tax years
beginning after December 31, 2011.

Kenosha and Janesville Development Opportunity
Zones--Commerce is required to designate an area
in the City of Kenosha, and an area in the City of
Janesville as development opportunity zones that
exist for five years. Any business that locates and
conducts activity in the zones is eligible to claim
tax credits based on environmental remediation
expenditures, job creation and retention, and
capital investments.

Corporate Refundable Tax Credits

Enterprise Zone Tax Credits--Tax benefits can be
claimed by businesses that operate in enterprise
zones established by Commerce based on jobs,
payroll, job retention, training, capital expendi-
tures, and purchases from Wisconsin vendors.

Jobs Tax Credit--Equals up to 10% of the wages
paid to an eligible employee and/or the amount of
costs incurred to undertake training activities in a
tax year, as determined by Commerce. Credits can
first be claimed for tax years beginning on January
1, 2010, but cannot be paid until tax years
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beginning after December 31, 2011.

Dairy Manufacturing Facility Credit--Equals 10%
of the amount paid for modernization or expansion
of a dairy manufacturing operation. The credit can
also be claimed for eligible investments made by
dairy cooperatives.

Meat Processing Facility Investment Tax Credit--
Equal to 10% of the amount paid for meat process-
ing modernization or expansion

Food Processing Plant and Food Warehouse Invest-
ment Tax Credit--Equal to 10% of the amount paid
for food processing or food warehousing moderni-
zation or expansion.

Woody Biomass Harvesting and Processing Tax
Credit--Equal to 10% of the amount paid for
equipment that is used primarily to harvest or
process woody biomass, that is used for fuel or as a
component of fuel.

Film Production Tax Credits--Tax credits for cer-
tain costs associated with in-state film productions
and film production company investments.

Beginning Farmer and Farm Asset Owner Tax
Credits--The beginning farmer credit equals the
amount paid by a farmer to enroll in a financial
management program. The farm asset owner tax
credit equals 15% of the amount received by an
established farmer for leasing agricultural assets to
a beginning farmer.

Farmland Preservation Tax Credit--Corporate
owners of eligible farmland can receive a refund-
able tax credit under the farmland preservation
program based on the number of qualifying acres
of state farmland

Combined Reporting

Beginning in tax year 2009, corporations that
are engaged in a unitary business with one or more
other corporations are required to file a combined
return. Specific provisions govern which corpora-



tions should file a combined return and the manner
in which combined net tax liability is determined.
As noted, the combined reporting requirements
were enacted in 2009 Wisconsin Act 2. Prior to that
legislation, Wisconsin used separate entity report-
ing, under which each corporation, including a
member of an affiliated group of corporations, was
taxed as a separate entity.

Combined Groups

Wisconsin's combined reporting law requires a
corporation to use combined reporting if it satisfies
all of the following conditions:

1. The corporation is a member of a
"commonly controlled group.”

2. The corporation is engaged in a "unitary
business" with one or more other corporations in
its commonly controlled group, or the commonly
controlled group makes a controlled group elec-
tion.

3. The corporation is not excluded from the
combined group under "water's edge" rules.

Corporations that are tax-option corporations
(S-corporations), real estate investment trusts
(REITs), regulated investment companies (RICs),
real estate mortgage investment conduits (RE-
MICs), or financial asset securitization investment
trusts (FASITs) cannot be included in a combined
group. These corporations file separate Wisconsin
returns if they are otherwise required to file.

Commonly Controlled Groups. A "commonly
controlled group" can be any one or combination of
four types of arrangements, based on ownership of
stock that represents more than 50% of voting
power. Specifically, there must be common owner-
ship of stock representing more than 50% of the
voting power of the corporations, in any commonly
controlled group. A corporation owns stock repre-
senting more than 50% of voting power if it owns
or controls more than 50% of all classes of stock
entitled to vote.

The types of commonly controlled groups
include the following:

Parent-Subsidiary Chain. A group in which a
parent corporation directly or indirectly owns
stock representing more than 50% of the voting
power of one or more corporations, or chains of
corporations, in the group.

Single Common Owner Brother-Sister Corporations.
A group in which a common owner directly or in-
directly owns stock representing more than 50% of
the voting power of the corporations in the group.
The common owner does not have to be a corpora-
tion.

Family Owned/Controlled Brother-Sister Corp- ora-
tions. A group in which stock representing more
than 50% of the voting power of each corporation
is directly owned by, or for the benefit of, members
of the same family, to the third degree of kinship.
Under the third degree of kinship, an individual is
considered to be in the same family with his or her:
parents; grandparents; great-grandparents; chil-
dren; great-grandchildren; siblings; nieces and
nephews; and aunts and uncles.

Stapled Entities. A group in which there is an
arrangement where stock representing more than
50% of the voting power of each corporation can-
not be separately transferred, even if there is not
actual common ownership of the stock. If a group
of corporations would be considered "stapled enti-
ties" under the IRC, without regard to whether the
corporations are foreign or domestic, then the cor-
porations would be in a commonly controlled

group.

Unitary Business. In general, a "unitary
business" is a group of commonly controlled
companies, divisions, or branches that operates as a
unit. "Unitary" operations are integrated, and each
company, division, or branch is dependent upon
and contributory to the operation of the business as
a whole. However, each component of the
"unitary" business does not have to contribute to all
the other components of the business.
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A commonly controlled group may elect to
forgo the unitary business test and be treated as a
unitary business. The election eliminates the need
to determine which corporations in the commonly
controlled group are engaged in the same unitary
business. The election is generally binding for ten
years.

The Wisconsin statutes and administrative code
establish two analytical concepts for identifying a
unitary business:

Sharing, Exchange, Flow of Value. Participants in
a commonly controlled economic enterprise have
sharing or exchange of value among them, and a
significant flow of value to the separate parts of the
group, and thus are a unitary business, if any of the
following are true: (1) the companies in the enter-
prise contribute, or are expected to contribute in a
nontrivial way to each other's profitability; (2) the
companies are dependent on each other for achiev-
ing nontrivial business objectives; (3) the group
offers one or more participants some economies of
scale, or economies of scope that benefit the
group's enterprise; or (4) the prices charged on
transactions between participants in the enterprise
are inconsistent with the arms-length principle.
(Existence of arms-length pricing does not, in any
way, negate the existence of a unitary business.)

Activities between group members that evi-
dence a flow of value between them include any of
the following: (1) assisting in the acquisition of as-
sets; (2) assisting with filling personnel needs; (3)
lending funds, guaranteeing loans, or pledging as-
sets; (4) common future planning, or development
of the enterprise; (5) providing technical assistance,
general operational guidance, or overall opera-
tional strategic advice; (6) supervising; or (7) shar-
ing use of trade names, patents, or other intellec-
tual property.

Unity of Operation and Use. Participants in a
commonly controlled economic enterprise are also
engaged in a unitary business if they have both
unity of operation and unity of use. Unity of opera-
tion means that there is functional integration
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among corporations, and is evidenced by shared
support functions such as: (1) centralized purchas-
ing, marketing, advertising, accounting, or research
and development; (2) intercorporate sales or leases,
including equipment and real estate; (3) intercor-
porate services, including administrative, data,
management, computer support, employee bene-
fits, human resources, insurance, tax compliance,
legal, financial, and cash management services; (4)
intercorporate debts; and (5) intercorporate use of
proprietary materials, including trade names,
trademarks, service marks, patents, copyrights, and
trade secrets.

Unity of use is evidenced by centralized man-
agement or use of centralized policies including: (1)
centralized executive force; (2) interlocking direc-
torates or corporate officers; (3) intercompany em-
ployee transfers; (4) common employee and execu-
tive training programs; (5) common hiring and per-
sonnel policies; (6) common recruiting programs;
(7) common employee handbooks; and (8) common
employee benefit programs.

Administrative rules specify certain presump-
tions that apply in determining whether partici-
pants in a commonly controlled group of corpora-
tions are considered a unitary business. The rules
include the following presumptions:

Horizontal Integration. An entity or commonly
controlled group of entities is presumed to be en-
gaged in a unitary business when all of its activities
are in the same general line of business.

Vertical Integration. An entity or commonly con-
trolled group of entities is presumed to be engaged
in a unitary business when its various divisions,
segments, branches, or affiliates are engaged in dif-
ferent steps of a vertically structured enterprise.

Centralized Management. An entity or commonly
controlled group of entities is presumed to be en-
gaged in a unitary business when there is strong
central management coupled with the existence of
centralized departments or affiliates for such func-
tions as financing, advertising, research and devel-



opment, or purchasing.

Different Business Segments. An entity that has
different business segments within the organiza-
tional structure of the single business entity is pre-
sumed to be engaged in the same unitary business
throughout the entity.

If a corporation forms a new corporation, the
forming corporation and the new corporation are
presumed to be in a unitary business with one an-
other from the date of formation. If a corporation
acquires a new corporation, the acquired corpora-
tion is presumed not to be unitary for the tax year
that includes the acquisition, except where the cor-
porations were commonly owned and engaged in a
unitary business prior to the acquisition.

Generally, if a corporation files a combined re-
turn in another state as part of a unitary business, it
should also file a combined return in Wisconsin.
However, in cases where a state allows a corpora-
tion to elect to file a combined return in another
state even though that state does not consider the
corporation part of a unitary business, that treat-
ment should have no effect on the position taken
for Wisconsin.

A passive holding company that is in a com-
monly controlled enterprise and holds intangible
assets that are used by other companies in the en-
terprise’s unitary business is deemed (not just pre-
sumed) to be engaged in that unitary business,
even if its activities are primarily passive. A pas-
sive parent holding company that directly or indi-
rectly controls operating company subsidiaries en-
gaged in a unitary business is deemed to be en-
gaged in that unitary business, even if its activities
are primarily passive.

"Water's Edge" Rules. Combined reporting
"water's edge" rules provide that corporations that
are either foreign corporations, or that have a sub-
stantial amount of business conducted outside the
U.S. do not include certain income, loss, and appor-
tionment factors in the combined report. Factors
that determine a corporation's status under water's

edge rules include: (1) whether it is a foreign or
domestic corporation; (2) whether it qualifies as an
80720 corporation; and (3) whether its income is
sourced to U.S. or foreign sources.

Foreign or Domestic Corporation. Generally, de-
termining whether a corporation is a domestic or
foreign corporation is based on where the corpora-
tion is incorporated or organized. For purposes of
determining whether a corporation is a domestic or
foreign corporation the following rules apply:

1. If for federal purposes, a corporation is
treated as created or organized under the laws of
both the U.S. and a foreign jurisdiction, it is a do-
mestic corporation.

2. A foreign corporation that domesticates
and is treated by the state as organized under the
laws of that state is a domestic corporation.

3. If an entity is organized in a foreign coun-
try and is recognized in that country as a corpora-
tion, but the entity's owner elects to treat that entity
as a branch for U.S. tax purposes, the entity is
treated as a branch of the owner, rather than as a
separate foreign corporation.

Qualifying as an 80/20 Corporation. A corporation
is an 80/20 corporation if 80% or more of its
worldwide gross income during the testing period
(generally the combined group's tax year) that
would otherwise be included in the combined re-
turn is "active foreign business income" as defined
under the IRC. Under the IRC, "active foreign busi-
ness income™ means gross income which is both: (1)
derived from sources outside the U.S., or attribut-
able to income derived from a subsidiary of the
corporation, and (2) attributable to the corpora-
tion's active conduct of a trade or business in a for-
eign country or possession of the U.S. An 80/20
corporation may be either a foreign corporation or
a domestic corporation.

Domestic 80/20 corporations. The income of a

domestic 80/20 corporation is includible in the
combined unitary income of a combined group
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only if that income is U.S. source income as defined
under the IRC. Further, that U.S. source income
must be one of the following types of income to be
included in combined unitary income: (1) interest
income or income generated from intangible prop-
erty, regardless of the payer; (2) income derived
from interest or intangible expenses of other com-
bined group members, if not already included; or
(3) dividends from a real estate investment trust,
and gains or losses derived from the sale or lease of
real or personal property located in the U.S. Ex-
penses attributable to this income, including an
allocated share of indirect expenses, are also in-
cluded in determining combined unitary income.

Foreign 80/20 Corporations. Generally, a foreign
80720 corporation is not considered a member of a
combined group. However, if a foreign 80/20 cor-
poration has elected to be included in a consoli-
dated return for federal tax purposes, it is treated
in the same way as a domestic 80/20 corporation
under Wisconsin combined reporting provisions.

Water's Edge Income Sourcing. Income is foreign
source income if it is from sources outside the
United States, as provided under the IRC. How-
ever, income that is "effectively connected" with
conducting a trade or business within the U.S., as
provided under the IRC, is considered to be U.S.
source income, even if it is otherwise from sources
outside the U.S. "Effectively connected” income can
be "active foreign business income.”

If a corporation's income is not taxable for fed-
eral purposes under the provisions of a federal
treaty, it is not taxable for Wisconsin purposes and
its income, expenses, and apportionment factors
are not includible in a combined report.

Combined Returns

The general process of computing a combined
group's net tax liability includes computing the
combined unitary income of the group, determin-
ing each member's income and tax, and computing
the group's tax liability.
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Combined Unitary Income. Combined groups
are required to aggregate and reconcile federal tax-
able income from the federal consolidated return or
from federal separate returns, and to make certain
adjustments related to intercompany transactions
and limitations that apply on the combined group
level, and report it on a combined return. Only the
income of corporations that are members of the
unitary combined group is included in a combined
return. For Wisconsin combined reporting pur-
poses, this includes federal consolidated group
members that are also members of the combined
group, companies that are members of the com-
bined group that are excluded from federal con-
solidated groups because of less than 80% common
ownership, foreign corporations that are combined
group members with U. S. source income (not ex-
cluded by water's edge rules), and other corpora-
tions that are combined group members.

Pass-through entities that are numbers of a uni-
tary combined group, including partnerships,
LLCs, tax-option corporations, REITs, RICs, RE-
MICs and FASITs, are not included in the com-
bined report. However, the income of these entities
that is derived from the group's unitary business is
included in the combined unitary income of the
group to the extent it is included in or distributed
to a corporation that is a group member.

Intercompany Transactions. Intercompany trans-
actions between members of the combined unitary
group are identified, and adjustments are made to
defer income, gain, or loss between those members
in the same manner prescribed for members of a
consolidated group under federal Treasury regula-
tions. In general, the regulations provide that in-
come, deduction, gain, or loss between group
members is deferred so that these transactions do
not affect the combined group's income as a whole.
The intercompany transaction adjustments are
separated into ordinary income/loss items and
capital gain/loss items, including IRC section 1231
gains and losses (gains and losses from the sale of
business property) and involuntary conversions
(gain or loss from involuntary total or partial loss
of property through destruction, condemnation,



theft, seizure or requisition). Ordinary gain/loss
transaction items are deferred, while separate ad-
justments are made for the capital gain/loss items.
Any transaction that is deferred must be recog-
nized when a triggering event occurs. Triggering
events include the following: (1) the buyer resells
the object of the deferred intercompany transaction
to an entity that is not a member of the combined
group; (2) the object of the deferred intercompany
transaction is used outside the combined group's
unitary business as a result of the resale, conver-
sion, or transfer of the asset; or (3) the buyer and
seller are no longer members of the same combined
unitary group.

Capital Loss Limitation. Net capital gain includ-
ible in combined unitary income is computed for
the combined group applying the capital loss limi-
tation to the group as a whole, and using the fed-
eral basis of assets. (Differences between the state
and federal basis of assets are accounted for in the
Wisconsin modifications to federal income used by
all corporations.) To be included in combined uni-
tary income, the capital gains and losses must be
derived from the unitary business of the group.
Under the limit, a corporation may only deduct
capital losses to offset capital gains. In applying the
capital loss limitation to a combined group, the
short- and long-term capital gains losses, section
1231 gains or losses, and gains and losses from in-
voluntary conversion are aggregated for the group.

The treatment of capital loss carryforwards is
based on combined reporting net business loss
provisions. Only sharable net capital loss carryfor-
wards can be used to offset net capital gains of the
combined group. To be sharable, net capital loss
carryforwards must meet the following conditions:
(1) the net capital loss must have originated in a tax
year beginning on or after January 1, 2009, and be
attributable to combined unitary income; (2) the net
capital must have been originally computed for the
same combined group that will use the shared
capital loss carryforward; and (3) the member that
originally computed the capital loss must be a
member of the combined group that will share the
loss carryforward. If, after the capital loss limita-

tion is applied to the combined group, the result is
a net capital gain, the gain is apportioned to Wis-
consin in the same manner as all other combined
unitary income. If the result is a net capital loss for
the group, the loss is assigned to the members that
would have a net capital loss from the unitary
business if the amounts were not aggregated, in
proportion to the member's share of that net capital
loss. Combined group members that are assigned
unused capital losses can use the losses to offset the
member’s capital gains, such as gains from transac-
tions reportable on a separate entity basis, that are
not includable in the group's combined unitary in-
come. Sharable net capital losses can be carried
forward and used to offset net capital gains in-
cluded in the combined unitary income of the
group, subject to capital loss limitation and carry-
forward provisions.

Charitable Contributions. The charitable contribu-
tions deduction is limited to the lesser of the con-
tribution amount or 10% of taxable income. This
limit is applied to the combined group as a whole.
Aggregate total deductions for charitable contribu-
tions for the tax year, including any carryforwards
of those deductions, are computed. Unexpired car-
ryforwards from tax years before January 1, 2009,
can be included in the aggregate deduction
amount. The aggregate charitable contributions
amount is deducted from the combined group's
unitary income. Any unused aggregate charitable
contribution deduction amount is assigned to the
member that incurred the expense, and can be used
to offset any of the member's separate entity (non-
unitary) income, subject to the 10% limit. Any re-
maining unused charitable contribution deduction
amount may be carried over by the member and
used in subsequent years. The unused carryover
can be used by the individual member specifically
to offset that member's income, or it may be shared
in a combined report to offset the group's unitary
income.

Wisconsin Modifications. Following these ad-
justments, the group computes the aggregate Wis-
consin addition and subtraction modifications to
federal taxable income that are generally required
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of all corporations to reflect the differences be-
tween Wisconsin and federal tax law provisions.

Dividends are subtracted from the income of a
combined group if they are eligible for the state
dividends received deduction, or they represent an
intercompany transaction between members of the
combined group. If the payee corporation is in a
combined group, it must own the stock of the
payer corporation for the payee's entire tax year
that is included in the combined return to claim the
dividends received deduction. Dividends paid be-
tween two members of the same combined group
that are not eligible for the dividends received de-
duction may be eliminated from the group's com-
bined unitary income if: (1) the dividend doesn't
qualify for the Wisconsin dividends received de-
duction; (2) the dividend was paid out of earnings
and profits attributable to net income or loss that
was included in the group's combined unitary in-
come; and (3) the dividend does not exceed the
payee's basis in the payer’s stock.

Items that can be included as either additions or
subtractions from the combined group's income
include expense, and gain or loss adjustments for
depreciable and amortizable assets, and gain or
loss adjustments for the sale of subsidiary stock.
The Wisconsin basis of depreciable or amortizable
property for the first year the corporation becomes
subject to the state income tax is its federal basis.
However, there may be a difference between
federal and Wisconsin basis on the date of sale of
the property. A combined member's stock basis in
a subsidiary combined group member must be
increased or decreased under federal Treasury
regulations. Generally, the required adjustments
cause gain or loss from the sale of a subsidiary to
be different for Wisconsin purposes than for
federal purposes.

Addbacks for related entity expenses are not
required for transactions between combined group
members, if both the payer's expense and payee's
corresponding income are included in the com-
bined unitary income of the group. Conversely, an
addback modification is required where an ex-
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pense subject to the related entity provisions is in-
cluded in the combined unitary income of a group,
but the corresponding income is or was not in-
cluded in the group's combined unitary income.
For example, expenses paid to a related entity that
is not a combined group member, or expenses paid
to a member that has excluded the corresponding
income from combined items under the water's
edge rules, are subject to related entity addback
modifications.

Nonapportionable, Separately Apportionable In-
come. After aggregate additions and subtractions
are made to the combined group's income, the
nonapportionable and separately apportionable
income (income subject to water's edge rules, lot-
tery prizes, separate entity income/loss) of each
group member is subtracted. As previously noted,
these amounts are generally allocated to the state
where the property that produced the income,
gain, or loss is located. Amounts that are allocable
or apportionable to Wisconsin are included in the
group's combined unitary income, following ap-
portionment. For combined groups, nexus is de-
termined for the unitary group as a whole. If one
member of a group has nexus with a state, then the
combined group as a whole has nexus. Conse-
guently, the unitary nonappportionable and sepa-
rately apportionable income of each combined
group member is included in the combined net in-
come of the group.

Apportionment. The specific combined group
adjustments and state additions and subtractions
are used to determine the combined unitary in-
come of the group, which is then apportioned to
Wisconsin using an aggregate sales factor. For
combined groups, the sales factor is the aggregate
sales in Wisconsin of all corporate members di-
vided by the aggregate total sales of all corporate
members. The numerator of a combined group's
apportionment factor includes each member's sales
in Wisconsin associated with the unitary business
of the combined group. The denominator includes
each member's total sales associated with the uni-
tary business. Receipts from transactions between
members of the same combined group are ex-



cluded. As noted, a combined group is considered
to be within the taxing jurisdiction of any state in
which any member of the combined group has
nexus. If one member of a combined group is con-
sidered to be doing business in the state, all com-
bined group members are doing business in the
state. Consequently, throwback sales can only be
included in the numerator of a group member's
sales factor if no member of the group is within the
jurisdiction of the destination state for in-
come/franchise tax purposes.

The combined group uses a modified sales fac-
tor that includes insurance company premiums
and gross receipts of financial institutions, tele-
communications companies, and other specialized
industries, such as railroads and pipelines, if those
types of corporations are members of the same
combined group. Under the modified sales factor,
interstate financial institutions and interstate bro-
ker-dealers, investment advisors, investment com-
panies and underwriters include receipts specified
for those types of corporations. Insurance compa-
nies include premiums, while corporations, such as
interstate telecommunications companies, air carri-
ers, railroads, and pipelines, which have multifac-
tor formulas, include a percentage of their sales
that reflects the apportionment ratio for the com-
pany under the multifactor apportionment for-
mula.

Although affiliated pass-through entities (LLCs,
partnerships) are not subject to combined report-
ing, both the numerator and denominator of the
combined group's sales factor includes the sales of
pass-through entities that are directly or indirectly
owned by a corporation in the combined group,
based on the ratio of corporation's distributive
share of the pass-through entity's unitary business
income included in the combined group's income
to the amount of the entity's total unitary business
income.

Combined groups that do business solely in
Wisconsin (100% Wisconsin groups) do not appor-
tion aggregate income. Each member's net income
subject to combination is determined on a separate

entity basis, and then adjusted, such as excluding
any non-unitary income, to reflect the member's
status as a combined group member. These in-
comes are added together to arrive at the group's
combined unitary income. If some combined group
members have net income from the unitary busi-
ness, and others in the same group have net loss
from the unitary business, the combined group's
tax liability is based on the total aggregate net in-
come or loss of the unitary business. However,
there are certain modifications that are made when
a member of a 100% Wisconsin group determines
its share of combined unitary income. Intercom-
pany transactions that consist of interest or other
expenses paid, accrued, or incurred by one mem-
ber to another are excluded. Net capital gain or
loss, after applying any sharable net capital loss
carryover is first determined for the group. If the
result is a net capital gain (or loss) for the group, it
is assigned proportionally to the members that
would have a net gain (or loss) if they were not
members of the combined group. Also, adjust-
ments are made to a group member's basis in sub-
sidiary stock to reflect certain distributions, and
income and loss of the subsidiary, and to a group
member's earnings and profits to reflect the sub-
sidiary's undistributed amounts of such items.

Computation of Member's Income. After the
combined group's unitary income has been appor-
tioned to Wisconsin using the aggregate sales fac-
tor, certain member level data is computed. Spe-
cifically, each member separately: (1) determines its
share of the group's tax liability, including tax at-
tributable to separate entity items, such as non-
unitary income or loss; (2) computes the member's
recycling surcharge liability; (3) tracks the use of
the member's net business losses and credits; and
(4) shares its research tax credits with other mem-
bers of the group. These accounts are also aggre-
gated and reported on the combined return.

Apportionment of Member's Income. The com-
bined group member's share of the group's total
Wisconsin income is apportioned to each member
using the percentage calculated by dividing the
member's sales in Wisconsin by the group's total
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sales in the state. The group's unitary combined
income is then multiplied by this percentage to de-
termine the member's combined unitary income.
Each member then calculates its tax liability sepa-
rately starting with its share of combined unitary
income.

Member Nonapportionable and Separate Entity In-
come. A corporation that is a member of a com-
bined group can have income that is required to be
apportioned separately from the group's combined
unitary income. This can occur when a member has
income or loss that is excluded from combined uni-
tary income under "water's edge" rules. As noted,
"water's edge" rules provide that foreign corpora-
tions or corporations that have a substantial
amount of business conducted outside the U.S. do
not include certain income or loss, or apportion-
ment factors in the combined amounts. Also, sepa-
rate apportionment is used in cases where a com-
bined group member has apportionable income or
loss from a separate unitary business.

Each member's combined unitary income is ad-
justed by adding nonapportionable income (rents
and royalties from nonbusiness property, lottery
prizes) and separately apportionable income (wa-
ter's edge and separate unitary business income). If
the combined group reports a net capital gain, and
the individual member has nonsharable capital loss
carryovers or a current year net capital loss, an ad-
justment is made to determine the amount of addi-
tional capital loss available to the member to offset
its share of the group's net capital gain. Insurance
companies that show a business loss must offset
the loss amount to reflect the dividends received
deduction.

Net Business Loss Carryforwards. Individual
combined group members that show a positive in-
come amount can offset the income with net busi-
ness loss carryforwards. A net business loss carry-
forward is an attribute of the separate corporation
that generated the loss. However, the combined
group member may share all or a portion of its
business loss carryforward with other members of
the combined group, if certain conditions are met.
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Specifically, the amount of net business loss carry-
forward that is eligible for sharing with other com-
bined group members is computed and assigned as
follows:

1. Each combined group member applies its
total available net business loss carryforward
against its total Wisconsin income, including net
income or loss attributable to separate entity items
(income or loss subject to water's edge rules,
income or loss attributable to a separate unitary
business, nonapportionable income, lottery prizes).
The member's carryforward is first used to offset
net income from separate entity items, and then its
share of combined unitary income.

2. Each member then separates any remain-
ing business loss carryforward into the sharable
and nonsharable amounts. Each member's remain-
ing sharable net business loss is aggregated for the
combined group as a whole. (A member may elect
to exclude some or all of its sharable net business
loss from the aggregate sharable net business loss
computed for the combined group.)

3. When a combined group member has uni-
tary income that is not offset by that member's net
business loss carryforwards, the group's aggregate
sharable net business loss is assigned to the mem-
ber in proportion to its share of the combined uni-
tary income of the group. An amount of the
group's sharable business loss carryforwards can-
not be assigned to a combined group member
whose share of combined unitary income, net of
any losses already applied by that member, is zero
or less.

4. The aggregate sharable business loss of the
combined group is considered to be used propor-
tionally to the individual sharable net business loss
carryforwards of the corporations that contributed
to the aggregate sharable amount. Any remaining
sharable net business loss carryforward is an at-
tribute of the corporation that originally incurred
the loss. Consequently, the amount of the unused
aggregate sharable business loss carryforwards re-
tained by a combined group member is propor-



tionate to the amount contributed by the member.

A net business loss carryforward is sharable if
the following conditions are met:

1. The net business loss originated in tax
years beginning on or after January 1, 2009, and is
attributable to combined unitary income included
in a combined report.

2. The member originally computed the net
business loss in the combined report used for the
same combined group that will use the shared loss
carryforward, regardless of whether corporations
have joined or left the combined group in the in-
tervening years.

3. The member is still a member of the com-
bined group for the year for which the loss carry-
forward will be used.

If a 100% Wisconsin combined group includes
members with net income in the unitary business
and others with net loss in unitary income, a mem-
ber's positive income may be offset by other mem-
ber's business losses.

Computation of Tax. After a group member off-
sets its income with any net business loss carry-
forwards, the individual corporation determines its
gross tax by applying the 7.9% state corporate in-
come/franchise tax rate to the resulting measure of
income. Combined group members that are insur-
ance companies can adjust the company's tax liabil-
ity so that it does not exceed 2% of gross premi-
ums, plus 7.9% of income realized from lottery
prizes. The aggregate gross tax liability for all
group members is included on the combined
group's return.

Recycling Surcharge. The recycling surcharge is
computed separately for each member of a com-
bined group, based on the member's gross tax and
gross receipts. The law provides that if one mem-
ber of a combined group has nexus in Wisconsin
for income/franchise tax purposes, all members of
that combined group have nexus. This applies to

the recycling surcharge as well. Consequently, the
$4 million gross receipts threshold and the sur-
charge amount, subject to the $25 minimum and
$9,800 maximum surcharge limits, are computed
for each combined group member. The aggregate
recycling surcharge for all group members is re-
ported on the combined return.

Nonrefundable Tax Credits. Tax credits are attrib-
utes of the separate corporation rather than of the
combined group, and credits are computed sepa-
rately for each corporation. A combined group
member's nonrefundable credits, other than re-
search credits (but not the super research and de-
velopment tax credit), including carryforwards of
those credits, may only be used by the combined
group member to offset the tax liability attributable
to its own taxable income. The total amount of
nonrefundable tax credits claimed by group mem-
bers is reported on the combined return.

Research Tax Credits. A combined group mem-
ber that computes a research and/or research fa-
cilities tax credit, or that has an unused carryfor-
ward of a research or research facilities tax credit,
may share a portion of the credit with other mem-
bers of the combined group. Research credit carry-
forwards incurred in tax years beginning before
January 1, 2009, are sharable if the group member
would have been in the same combined group had
Wisconsin law required combined reporting in the
year the credit originated.

The method of sharing research tax credits is as
follows:

1. Each combined group member applies its
total available tax credits, including research cred-
its, against its gross tax liability. Available tax cred-
its must first be applied against tax liability attrib-
utable to separate entity items and used in the or-
der specified in the statutes. (Under the statutes,
research credits must be applied against tax liabil-
ity after the manufacturing investment, dairy in-
vestment, and community rehabilitation tax cred-
its.) A combined group member may elect to first
apply a research credit carryforward against its
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gross tax, before applying the research credit com-
puted for the current year.

2. Each member then separates any remain-
ing research tax credit into the sharable and non-
sharable amount. If the corporation used a portion
of both sharable and non-sharable research tax
credits against its own gross tax, the credits are
considered used on a pro rata basis from both their
sharable and non-sharable amounts. The sharable
research tax credits for each combined group
member are then aggregated. A combined group
member may elect not to share some or all of its
sharable research tax credit amounts.

3. A portion of the sharable amount of re-
search tax credits is assigned to each combined
group member in proportion to the member's tax
liability computed from its share of the group's
combined unitary income. Sharable research credit
amounts may only be allocated to a group member
to the extent the member has a tax liability that has
not been offset by the member's own tax credits
and credit carryforwards. Members whose tax li-
ability is entirely offset by other credits and credit
carryforwards cannot be assigned sharable re-
search credits.

4. In cases where the aggregate amount of
sharable research tax credits exceed the aggregate
net tax liability of all combined group members,
any remaining sharable amount remains an attrib-
ute of the corporation that originally generated the
credit. The amount of sharable research tax credits
and/or credit carryforwards included in the aggre-
gate amount and used to offset group members'
liabilities, is considered to be used proportionately,
based on the share of aggregate total credits and
credit carryforwards contributed by the individual
group member to the aggregate total. Remaining
credits and credit carryforwards are retained by
each group member based on the corporation's
proportionate share of the total.

Generally, for purposes of claiming the research

credit, "qualified research” does not include re-
search that is funded by another party. Instead, the
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funding party may include 65% of the amount paid
as "contract research” in its research expense tax
credit. However, if a combined group member in-
curs expenses that are otherwise qualified research
expenses under the IRC, except for the fact the re-
search is funded by another combined group
member, those expenses are treated as the qualified
research expenses of the member performing the
research for the purposes of claiming the research
expense tax credit.

Combined Group Tax Liability. The corporate
income/franchise tax liability computed separately
for each group member and separately computed
components including business loss carryforwards
and nonrefundable tax credits, are aggregated and
included on the group's combined return to
determine the combined group's tax liability.

Each combined group member also separately
reports its refundable tax credits. However, any
refundable tax credits computed by combined
group members are aggregated and used to offset
the combined group's tax liability reported on the
combined return. Any refundable amount not used
is refunded to the group's designated agent. The
combined group's designated agent files the com-
bined return and pays any tax due for the group.

Designated Agent

Every combined group is required to appoint a
corporation as the "designated agent” for the
group. Any corporation in the group can be the
designated agent, if the agent's tax year is the same
as the combined group's. DOR considers the com-
pany that files the combined group's first combined
return to be the designated agent, and the company
remains the designated agent until the company
leaves the group, ceases to exist, notifies DOR it
has appointed another designated agent, or the
combined group is acquired by another combined

group.

The designated agent acts on behalf of the all
the members of a combined group for matters that
relate to the combined return. Specifically, the des-



ignated agent's responsibilities include:

1. Filing the combined return, including
reporting any separate entity items attributable to
combined group members.

2. Filing any extension of time to file the
combined return.

3. Filing any amended combined reports or
claims for refunds or credits relating to the com-
bined return, including any separate entity items
attributable to combined group members.

4. Sending and receiving all correspondence
with DOR regarding the combined report. DOR
may send correspondence relating to separate en-
tity items or separate estimated payments of group
members to the member.

5.  Remitting taxes applicable to the combined
return.

6. Participating, on behalf of the combined
group in any investigation or hearing by DOR re-
garding the combined return, including producing
all information requested, and filing any appeal.
Unless otherwise provided in writing, any appeal
filed by the designated agent relating to the com-
bined return is considered to be filed by all the
members of the combined group.

7. Executing waivers, closing agreements,
powers of attorney, and other documents relating
to the combined return. Unless otherwise provided
in writing by DOR and the taxpayer, any waiver,
closing agreement, power of attorney, or other
document executed by the designated agent relat-
ing to the combined return is considered executed
by all members of the combined group.

8. Receiving assessment notices regarding
the combined report. Notice received by the desig-
nated agent is considered received by all members
of the combined group. The designated agent may
request DOR to send notice to individual group
members where it relates to separate entity items of

the member.

9. Receiving any refunds relating to the
combined return.

Comparative Examples

Figures 1 and 2 provide illustrations of how, in
general, the tax liability of a single multijurisdic-
tional corporation and a combined group of corpo-
rations compute net tax liability under Wisconsin
law. Figure 1 shows the computation for a single
multijurisdictional corporation. The individual
firm computes gross income, subtracts deductions,
apportions income to Wisconsin using the sales
factor, adjusts for nonapportionable income and
net business loss carryforwards, applies the tax
rate, and subtracts tax credits to determine net tax
liability.

Figure 2 provides an illustration of how net tax
liability is computed for a combined group. Aggre-
gate federal taxable income is determined for the
group. Group level adjustments are made to the
aggregate federal taxable income to reflect inter-
company transactions, calculate net capital
gain/loss and charitable contribution limits, and
include Wisconsin additions and subtractions to
federal income, including related entity adjust-
ments, to arrive at the combined unitary income of
the group. The Wisconsin share of the combined
unitary income of the group is determined by ap-
plying the group's apportionment factor.

The net income and tax liability is then deter-
mined for each member. A member is allocated a
portion of the group's combined Wisconsin income
based on its proportion of the Wisconsin sales of
the group. The member's income is modified to
include nonapportionable income and offset by net
business loss carryforwads to arrive at the mem-
ber's taxable income. Excess sharable net business
loss carryforwards can be shared with other group
members proportionate to each member's share of
the group's Wisconsin taxable income. The state tax
rate is applied to each member's taxable income to
arrive at gross tax liability. Each member offsets

31



nonrefundable tax credits against the gross tax li-
ability to arrive at net tax liabilities.

The components of the net tax calculation for
each member are aggregated and reported on the
group's combined return. The group's aggregate
net tax liability is offset by any refundable credits
claimed by group members.

Exhibits I and Il provide comparative examples
of the net tax liability determined under separate
entity and combined reporting for a unitary busi-
ness consisting of a Wisconsin parent corporation,
and three affiliated corporations, including a Wis-
consin subsidiary, and Illinois subsidiary, and a
Delaware subsidiary. Exhibit | illustrates how each
corporation would determine its Wisconsin tax li-
ability as a separate corporation, rather than as a
member of a combined group. The Delaware cor-
poration does not have nexus with Wisconsin, and
therefore would not pay state corporate in-
come/franchise taxes. Also the Wisconsin subsidi-
ary corporation would receive a $5,000 payment of
its refundable tax credit, since its income is entirely
offset by a business loss carryforward.

Exhibit Il shows the calculation of tax liability
for the same group of corporations using combined
reporting. For purposes of the example, the inter-
company transactions are assumed to be Wisconsin
sales between the corporations. Consequently,
these sales would be excluded from each member's
sales apportionment factor, as well from each
member's income. Note that combined unitary in-
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come is first determined on the group level. Then
each member determines its net income and tax
liability. The components used to determine each
member's net tax liability, such as the member's
nonapportionable income, are reported on the
combined return. In the example, it is assumed that
the net business loss carryforward of the Wisconsin
subsidiary is a sharable business loss carryforward,
and that the corporation chooses to share the un-
used carryforward with the other members of the
group. Those members use the aggregate loss car-
ryforward proportionate to their share of the
group's Wisconsin taxable income, after each
member applies its net operating loss carryfor-
wards. The net tax liability of each member is ag-
gregated on the combined return, and refundable
tax credits are applied to the group's net tax liabil-

ity.

In the example, the group’s net tax liability is
lower using combined reporting than the sum of
the individual corporation's tax liabilities calcu-
lated as separate entities. Factors such as the
change in the method of calculating apportionable
income, the apportionment factor for the group
and its members, and the availability and use of net
sharable net business loss carryforwards, could
cause the net tax liability for a group of corpora-
tions to increase, decrease, or be essentially unaf-
fected by the use of combined reporting. In Wis-
consin, the required use of combined reporting in-
creased aggregate corporate income/ franchise
taxes.



Figure 1. Computation of Wisconsin Net Tax Liability for a Single Multijurisdictional Corporation

1. Determine Total Income
a. Gross Sales - Cost of Goods Sold = Gross Profit
b. Gross Profit + Other Income or Loss (Dividends, Interest, etc.) = Total Income

2. Determine Apportionable Income
a. Total Income - Deductions (Wages, Depreciation, Interest Paid, etc.) = Net Income
b. Net Income - Total Nonapportionable Income = Total Apportionable Income

3. Determine Wisconsin Net Income
a. Wisconsin Apportionment Ratio = [Sales by WI Destination + Total Sales]
b. Total Apportionable Income x Wisconsin Apportionment Ratio = Income Apportioned to Wisconsin
¢. Apportioned Income + Income Allocated to Wisconsin - Wisconsin Net Business Loss = Wisconsin Net Income

4. Determine Wisconsin Net Tax
a. Wisconsin Net Income x 7.9% = Gross Tax
b. Gross Tax - Tax Credits (Research, Post-Secondary Education, etc.) = Wisconsin Net Tax

Figure 2: Computation of Wisconsin Net Tax Liability for a Combined Group

1. Determine Combined Unitary Income - Group Level

a. Aggregate Net Federal Income = Aggregate Federal Income - Aggregate Federal Deductions.

b. Aggregate Federal Taxable Income of Group + Adjustments:
1. Defer Income, Expense, Gain or Loss on Transactions between Group Members.
2. Calculate Aggregate Net Capital Gain/Loss, Including Sharable Loss Carryforwards, and Apply Capital Loss Limit

to Aggregate Capital Gains/Losses.

3. Calculate Aggregate Charitable Contribution Limitation.

¢. Adjusted Aggregate Federal Taxable Income + Aggregate Wisconsin Additions to Income (State Taxes, Related Entity
Expenses) - Aggregate Wisconsin Subtractions from Income (Foreign Dividend Gross Up, Dividends between Group
Members, Related Entity Expenses) = Aggregate Group Income with Wisconsin Modifications.

d. Aggregate Group Income with Wisconsin Modifications - Nonapportionable and Separate Entity Income (Rents,
Royalties, Water's Edge Income) = Aggregate Apportionable Group Income.

e. Aggregate Apportionable Group Income X Wisconsin Aggregate Apportionment Factor (Total Group Member Sales in
Wisconsin + Total Group Sales) = Wisconsin Combined Unitary Income.

2. Determine Each Member's Income and Tax*

a. Wisconsin Combined Unitary Income X Member's Apportionment Factor (Member's Sales in Wisconsin + Total Group
Sales in Wisconsin) = Individual Member's Apportionable Income.

b. Member's Apportionable Income + Member's Separate Entity and Nonapportionable Income (Rents, Royalties) =
Member's Income before Business Loss Carryforwards.

¢. Member's Income before Business Loss Carryforward - Business Loss Carryforwards, Including Business Sharable Loss
Carryforwards = Member's Wisconsin Net Income.

d. Member's Wisconsin Net Income X 7.9% = Member's Wisconsin Gross Tax.

e. Gross Tax - Nonrefundable Tax Credits = Member's Net Tax.

3. Determine Combined Group Aggregate Tax Liability
a. Aggregate Net Tax of Group Members-Refundable Tax Credits = Combined Group's Net Tax Liability.

* Each member calculates net tax individually. Individual amounts are aggregated and reported on the combined return.
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EXHIBIT |

Example Calculation of Separate Entity Net Tax Liability
For Wisconsin Parent and Three Subsidiaries

WI Parent WI Subsidiary IL Subsidiary DE Subsidiary
A. Net Income
Taxable Income $4,000,000 $100,000 $500,000 $2,000,000
B. Apportionment Percentage
Sales: Wisconsin $5,000,000 $200,000 $1,000,000 $0
+ Total 8,000,000 350,000 3,000,000 4,000,000
= Percent 62.50% 57.14% 33.33% 0%

C. Wisconsin Income Before Loss Carryforwards

Taxable Income $4,000,000 $100,000 $500,000 $2,000,000
X Apportionment Percentage X .625 X .5714 X.3333 X0
= W!I Income Before Business Loss

Carryforward $2,500,000 $57,140 $166,650 $0

D. Net Business Loss Carryforward

WI Net Income $2,500,000 $57,140 $166,650 $0
Net Business Loss Carryforward -0 -200,000 -0 -0
= WI Net Income $2,500,000 -$142,860 $166,650 $0

E. Gross Tax Liability

WI Net Income $2,500,000 $0 $166,650 $0
X Tax Rate X.079 X.079 X.079 X0
Gross Tax $197,500 $0 $13,165 $0

F. Tax Credits

Gross Tax Liability $197,500 $0 $13,165 $0
Nonrefundable Tax Credits -10,000 0 0 0
Refundable Tax Credits -0 5,000* 0 0
Net Tax Liability $187,500 $0 $13,165 $0

Total Tax Liability/Refundable Credits - All Corporations = $195,665

*Will receive $5,000 payment for refundable tax credits.

34



EXHIBIT 11

Example Calculation of Combined Group Net Tax Liability

A. Combined Unitary Income

Taxable Income

-Income from Intercompany Transactions
= Unitary Income

For Wisconsin Parent and Three Subsidiaries

B. Combined Group Apportionment Percentage*

Sales: Wisconsin
+ Total
= Percent

Wi Wi IL
Parent Subsidiary Subsidiary
$4,000,000 $100,000 $500,000

-200,000 -50,000 -50,000
$3,800,000 $50,000 $450,000
$4,800,000 $150,000 $950,000

7,800,000 300,000 2,950,000

61.54% 50.00% 32.20%

C. Combined Group Wisconsin Combined Unitary Income

Combined Unitary Income

X Combined Group WI Apportionment Percentage

= Combined Group WI Income

D. Members' Share of Wisconsin Combined Income

Member's WI Sales

Group Total WI Sales

= Member Percentage Share

X Combined Group WI Inc

= Member WI Income Before Loss
Carryforward

E. Net Business Loss Carryforward**
Member WI Income

-Member Business Loss Carryforward
Income after Business Loss Carryforward
Sharable Business Loss Carryforward

F. Allocation of Net Business Loss Carryforward

Member's Net Positive Income
Member's Percentage Share of

Net Positive Income
X Sharable Loss Carryforward
= Member's Sharable Loss Carryforward
+ Member's Net Positive Income
= Member's Taxable Income

G. Gross Tax Liability
Member's Taxable Income
X Tax Rate (7.9%)

= Gross Tax Liability

H. Net Tax Liability

Gross Tax Liability

- Nonrefundable Tax Credits
Member Net Tax Liability

$4,800,000 $150,000 $950,000
5,900,000 5,900,000 5,900,000
81.36% 2.54% 16.10%
2,446,520 2,446,520 2,446,520
$1,990,489 $62,141 $393,890
$1,990,489 $62,141 $393,890
0 -200,000 0
$1,990,489 -$137,859 $393,890
$0 $137,859 $0
$1,990,489 $0 $393,890
83.48% 0% 16.52%
137,859 0 137,859
-115,085 0 -22,774
1,990,489 0 393,890
$1,875,404 $0 $371,116
$1,875,404 $0 $371,116
X 7.9% 0 X 7.9%
$148,157 $0 $29,318
$148,157 $0 $29,318
-10,000 0 0
$138,157 $0 $29,318

. Combined Group Wisconsin Net Tax Liability+

Aggregate Member Net Tax Liabilities
- Refundable Tax Credits
= Group Net Tax Liability

0 5,000 0

* Intercompany sales are excluded from the apportionment factor.

** For purposes of this example it is assumed that the unused business loss carryforwards of the Wisconsin subsidiary are sharable.

+ Refundable tax credits are applied against the entire group's tax liability.

++ This example shows that, compared to the total of individually calculated tax liabilities shown in Exhibit 1, the liability of the group is
lower using combined reporting. Under combined reporting, some groups experience an aggregate tax increase, some experience a
decrease, and some have no change in aggregate tax liability. However, in the aggregate, combined reporting increased corporate income

taxes in Wisconsin.

DE Combined
Subsidiary Group

$2,000,000 $6,600,000
-100,000 -400,000
$1,900,000 $6,200,000
$0 $5,900,000
3,900,000 14,950,000
0% 39.46%
$6,200,000
X 39.46%
$2,446,520
$0 $5,900,000
5,900,000 5,900,000
0% 100.0%
2,446,520 2,446,520
$0 $2,446,520
$0 $2,446,520
0 -200,000
$0 $2,246,520
$0 $137,859
$0 $2,384,379
0% 100.0%

0
0 -137,859
_0 2,384,379
$0 $2,246,520
$0 $2,246,520
0 X7.9%
$0 $177,475
$0 $177,475
0 -10,000
$0 $167,499
$167,475
0 -5,000

$162,475++
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Summary Data

The following tables provide summary data
concerning the Wisconsin corporate income/ fran-
chise tax.

Corporate income and franchise tax collections,
state general fund tax collections, and corporate
tax collections as a percent of total general fund
collections for fiscal years 1999-00 through 2009-10
are shown in Table 2. The table indicates that cor-
porate tax collections vary significantly from year
to year. For example, annual growth rates ranged
from -24.9% in 2008-09 to 32.6% in 2009-10. The
large decrease in 2008-09 shows the effect of the
recent recession on collections. The increase in
2009-10 reflects improved corporate profits and the
implementation of combined reporting. Corporate
tax collections as a share of total general fund tax
revenues dropped from 7.1% in 2006-07 to 5.2% in
2008-09 and then increased to 6.9% in 2009-10.

The distribution of corporate income tax liabil-
ity by Wisconsin net income class for C corpora-
tions for the 2007 tax year is illustrated in Table 3.

The table shows that although 52,497 corpora-
tions filed returns, only 17,564 had net tax liability.

Corporations can have no tax liabilities because
deductible expenses and loss carryforwards en-
tirely offset income. In other cases, tax credits en-
tirely offset tax liability. Table 3 also shows that a
large proportion of the corporate income tax was
paid by a relatively small number of corporations.
About 85% of total corporate tax liability was gen-
erated by a little over 2% of the corporations that
filed tax returns.

Aggregate data indicates that multistate corpo-
rations represented 38% of the total number of C
corporation taxfilers, and paid about 75.7% of total
corporate tax liabilities. Table 3 does not directly
translate into taxes paid by size of corporation
since, for example, a very large corporation which
suffered a loss could have no taxable income in the
year of the loss, or in succeeding years, if the loss
was carried forward. Also, because the table pri-
marily shows the distribution of total tax liability
for corporations for the 2007 processing year, it
differs from the total corporate collections shown
for fiscal year 2007-08 in Table 2. The table does
not include corporate income and franchise taxes
paid by S corporations. In addition, processing
year amounts do not include additional collections
due to audit adjustments and delinquent collec-
tions. Finally, fiscal year collections include decla-
ration payments for a more recent year that the tax
year collections included in the processing year
amounts.

Table 2: Wisconsin Corporate Tax Collections 1997-98 to 2007-08 ($ in Millions)

Fiscal Corporate Tax Percent
Year Collections* Change
1999-00 $644.6 1.5%
2000-01 537.2 -16.7
2001-02 503.0 -6.4
2002-03 526.5 4.7
2003-04 650.5 23.6
2004-05 764.1 17.5
2005-06 780.3 21
2006-07 890.1 14.1
2007-08 837.8 -5.9
2008-09 629.5 -24.9
2009-10 834.5 326

Corporate Tax
Total As Percent of
General Fund Percent General Fund
Collections Change Collections
$10,945.9 10.0% 5.9%
10,063.4 -8.1 5.3
10,020.2 -0.4 5.0
10,199.7 1.8 5.2
10,739.3 5.3 6.1
11,396.7 6.1 6.7
12,030.1 5.6 6.5
12,618.0 49 7.1
13,042.9 34 6.4
12,113.2 -7.1 5.2
12,131.7 0.2 6.9

*Excludes temporary recycling surcharge that is deposited in the segregated recycling fund.
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Table 3: Corporate Tax Liability by Net Income Class (Tax Year 2007)

Wisconsin Number % of
Net Income of Returns Returns
Zero or less 34,417 65.56%
$0 to $10,000 6,663 12.69
10,000 to 25,000 2,650 5.05
25,000 to 50,000 2,214 4.22
50,000 to 100,000 1,972 3.76
100,000 to 250,000 1,794 3.42
250,000 to 500,000 931 1.77
500,000 to 1,000,000 666 1.27
1,000,000 to 5,000,000 878 1.67
5,000,000 to 10,000,000 149 0.28
10,000,000 and over 163 0.31
Total 52,497 100.00%

Source: Department of Revenue, Corporation Aggregate Statistics.

% of Total

Taxpayers Liability Liability

0 $0 0.00%
6,467 1,588,956 0.23
2,602 3,401,168 0.48
2,145 6,126,309 0.87
1,908 10,653,703 1.52
1,719 21,311,781 3.03
910 25,496,628 3.63
655 36,085,484 5.13
855 146,365,565 20.82
147 78,111,426 11.11
156 373,741,412 53.17

17,564 $702,882,432 100.00%
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APPENDIX 1

Corporate Income and Franchise Tax Deductions

Allowable deductions under the Wisconsin
corporate income and franchise tax are described
below.

Compensation of Officers. Salaries, wages,
and other forms of remuneration to officers of the
business are deductible expenses. However, a pub-
licly-held corporation cannot deduct compensation
(remuneration) in excess of $1.0 million per tax
year that is paid or accrued to certain executives. A
publicly-held corporation is any corporation that
issues a class of securities required to be registered
under the federal Securities Exchange Act of 1934.
Generally, this includes a corporation with its se-
curities listed on a national securities exchange, or
which has $5 million or more of assets and 500 or
more shareholders. The deduction limitation ap-
plies to: (1) compensation to the principal execu-
tive officer (or an individual acting in that capac-
ity); and (2) any other employee having total com-
pensation required to be reported to shareholders
under SEC rules because the employee is among
the three highest compensated officers in the tax
year. Compensation subject to the limitation in-
cludes cash and noncash benefits paid for services
except for certain specified types of remuneration.
The $1.0 million limit on deductible compensation
is reduced by the amount of excess golden para-
chute payments that are not deductible under the
IRC. [The federal Emergency Economic Stabiliza-
tion Act of 2008 (P.L. 110-343) generally limits the
deductibility of compensation paid to certain ex-
ecutive officers employed by financial institutions
that sell "troubled assets" under the Troubled As-
sets Relief Program (TARP)].

Salaries and Wages. A deduction is provided
for a reasonable salary allowance or other com-
pensation for services actually rendered by em-
ployees. The form of compensation (fixed salary,
percentage of gross or net income, commissions,
bonuses, contributions to pensions or profit shar-
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ing plans) or method of payment is not controlling
as to deductibility. To be deductible, the compen-
sation must be: (1) an ordinary and necessary ex-
pense; (2) reasonable in amount; (3) based on ac-
tual services rendered; and (4) actually paid or in-
curred. Amounts that are deducted from an em-
ployee's salary for payroll taxes (FICA) are de-
ductible as part of the employee's wages.

Repairs. A deduction is allowed for the cost of
incidental repairs and maintenance, such as labor
and supplies that do not add materially to the
value of property or appreciably prolong its life
but rather keep the property in ordinarily efficient
operating condition.

Taxes. In general, taxes that are ordinary and
necessary expenses paid or incurred in carrying on
a trade or business are deductible. To be deducti-
ble, taxes must be directly attributable to the tax-
payer's trade or business, or to property from
which rents by royalties are derived. The expense
must be a tax imposed by a government that is
paid into the government treasury for public pur-
poses. Charges for specific services or special pur-
poses (user fees) are often not considered taxes
and are not deductible as such. However, these
charges might be deductible under another provi-
sion--for example, as business expenses.

Under federal law, a deduction is allowed for
the following types of taxes generally for the year
in which they are incurred or paid: (a) one-half of
the federal self-employment tax; (b) state, local,
and foreign real property taxes; (c) state and local
personal property taxes; and (d) state, and local,
income, and excess profits taxes.

Corporations must withhold various taxes
from their employees' pay, including their em-
ployees' share of Social Security and Medicare
taxes, along with state and federal income taxes.



Corporations may also be required to pay certain
employment taxes from their own funds, such as
the employer's share of Social Security and Medi-
care taxes. An employer's deduction for wages
paid is not reduced by (and therefore includes) the
income, Social Security, and Medicare taxes with-
held. Employment taxes paid directly by the cor-
poration are deductible. Contribution payments to
a state unemployment insurance fund are deducti-
ble as a state employment tax.

Under federal law, a corporation generally can
claim either a deduction or the foreign tax credit
for foreign income taxes. All excise taxes that are
ordinary and necessary expenses of carrying on a
business are deductible. However, taxes on gaso-
line, diesel fuel, and other motor fuels used in the
business are deducted as part of the cost of the
fuel.

Sales taxes paid on a service or the purchase or
use of property are treated as part of the cost of the
service or property. If the service or the cost of the
property is deductible as a business expense, the
sales tax can be deducted as part of the cost of the
service or property. If the property is merchandise
bought for resale, the sales tax is part of the cost of
the merchandise. If the property is depreciable, the
sales tax is added to the basis of the property for
depreciation.

Taxes that are not deductible under federal law
include: (1) federal income taxes;, (2) foreign
income taxes if the foreign tax credit is claimed; (3)
taxes not imposed on the corporation; and (4)
taxes, including state or local sales taxes, that are
paid or incurred with an acquisition or disposition
of property. (These taxes must be treated as a part
of the cost of the acquired property or, in the case
of a disposition, as a reduction in the amount
realized on the disposition.)

Under the Wisconsin corporate income and
franchise tax, state and local income and franchise
taxes that are value-added taxes, single business
taxes, or taxes on or measured by net income,
gross income, gross receipts, or capital stock, and

the state recycling surcharge are not deductible.
(Wisconsin gross receipts and ad valorem utility
taxes and license fees, and net proceeds taxes on
metallic mineral mining are deductible for state
corporate income and franchise tax purposes.)
Foreign taxes are deductible only if the income on
which the foreign taxes are based is taxable under
the state corporate income and franchise tax. As
noted, contributions to state unemployment insur-
ance funds are deductible.

Interest. A deduction is allowed for interest on
indebtedness incurred in the operation of a trade
or business. Interest is defined as compensation for
the use or forbearance of money. Only interest on
actual indebtedness is deductible. There must be
both a legal and an economic obligation for the
debt.

In most cases, the time when interest is de-
ducted is determined by the taxpayer's method of
accounting. Generally, the interest is deductible
when it accrues or is paid in accordance with the
interest provisions of the loan. However, in certain
cases, interest must be accounted for using specific
rules.

Interest on debt must be capitalized if the debt
is incurred, or continued, to finance the construc-
tion, building, installation, manufacture, develop-
ment, or improvement of real or tangible personal
property that is produced by the taxpayer and that
has: (1) a long useful life; (2) an estimated produc-
tion period exceeding two years; or (3) an esti-
mated production period exceeding one year and a
cost exceeding $1.0 million. Certain other carrying
charges relating to futures contract straddles and
other property are also capitalized rather than de-
ducted. Interest expense on debts incurred to pur-
chase or carry tax-exempt securities is not deducti-
ble. Finally, certain limitations apply to interest
deductions when a corporation is a policyholder or
beneficiary of a life insurance, endowment, or an-
nuity contract.

Deductions claimed for interest payments to
related entities must be added back to income un-
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der the state corporate income tax, if certain condi-
tions are not met. (These provisions are described
in a subsequent section.)

Charitable Contributions. Ordinarily, a corpo-
ration can claim a limited deduction for charitable
contributions made in cash or property to, or for
the benefit of, a qualified organization. However,
payments made to a charitable organization that
are determined to be business expenses are de-
ducible without regard to the percentage limits
imposed on charitable contributions. To be a busi-
ness expense, the payments must bear a direct re-
lationship to the taxpayer's business, and be made
with a reasonable expectation of a financial return
commensurable with the amount of the donation.

If the payments made by the business are in
fact charitable contributions (made with a charita-
ble intent) they may not be deducted as business
expenses. Instead, they are subject to percentage
limitations. The total amount of the deduction
claimed may not be more than 10% of taxable in-
come. Charitable contributions in excess of the
10% limitation may not be deducted for the tax
year, but may be carried over and used to offset
income for the next five years, subject to the 10%
limit. Special rules govern contributions of certain
property to charitable organizations. (For com-
bined groups, the charitable contributions deduc-
tion limitation is computed so that it applies to the
combined group as a whole.)

Depreciation. The deduction for depreciation
allows taxpayers to recover, over a period of years,
the cost of capital assets used in a trade or business
or for the production of income. The deduction is
an allowance for the wear and tear, deterioration,
or obsolescence of the property. Depreciable prop-
erty may be either tangible or intangible, and ei-
ther real or personal property. Land is not depre-
ciable. To be depreciable, the property must have a
determinable life of more than one year, and it
must decline in value through use or the passage
of time. Only property used in a trade or business
or held for the production of income is eligible for
a depreciation deduction. Depreciation may not be
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claimed on assets used in connection with a not-
for-profit activity. No deduction is allowed for
property used for personal purposes.

For tangible assets, depreciation applies to only
that part of the property that is subject to wear and
tear, to decay or decline from natural causes, or to
exhaustion and obsolescence. The property must
also be of a relatively permanent nature with a de-
terminable useful life of over one year.

Intangible assets may be depreciated or amor-
tized if it is known from experience or other fac-
tors that the assets will be of use in the business or
in the production of income for only a limited pe-
riod of time and if that time period can be esti-
mated with reasonable accuracy. Certain patents,
copyrights, and franchise agreements are examples
of depreciable intangibles. Intangible assets cannot
be depreciated under an accelerated method but,
rather, must be depreciated using a reasonable
method, usually the straight-line method. How-
ever, the cost of many intangibles can be amor-
tized over 15 years.

In order to claim depreciation on any property,
the taxpayer must have a capital interest in it.
Generally, the owner of the depreciable property
may claim the deduction. However, the right to
deduct depreciation is not predicated solely upon
ownership of the legal title, but also upon invest-
ment in the property.

The amount to be recovered by depreciation is
the cost or other appropriate basis of the property.
The life over which the depreciable basis of prop-
erty is recovered depends upon the type of asset
that is depreciated and the system of depreciation
that is used.

The Modified Accelerated Cost Recovery Sys-
tem (MACRS) rules of depreciation apply to most
tangible property placed in service after 1986.
Generally, the Accelerated Cost Recovery System
(ACRS) of depreciation applies to property placed
in service after 1980 and before 1987.



Property, other than MACRS and ACRS prop-
erty, must be depreciated using general deprecia-
tion rules. Under the general rules, the basis to be
recovered through depreciation must be charged
off over the life of the property using recognized
methods of depreciation including the straight-line
declining balance, and sum-of-the-years-digits
methods. MACRS and ACRS property is recovered
using statutory percentages that are annually ap-
plied to the depreciable basis of the property over
a specified recovery period.

Under the general depreciation rules, three
particular methods of depreciation are generally
authorized:

The draight-line method. The straight-line
method involves writing off the cost or other ap-
plicable basis of the property in equal annual
amounts over the established life of the property.

The declining-balance method. Under declining-
balance methods, depreciation is greatest in the
first year and smaller in each succeeding year.
Each year, the depreciable basis of the property is
reduced by a certain amount and the associated
rate of depreciation is applied to the resulting bal-
ance in each of the remaining years of the prop-
erty's life. For example, under the 200% or double
declining-balance method, assets are depreciated
at twice the straight-line rate. Generally, the tax-
payer is allowed to switch to the straight-line
method when it becomes advantageous.

Sum-of-the-years-digits method. To wuse this
method, the taxpayer must first compute the sum
of each of the digits comprising the asset's life. For
example, for an asset with a depreciable life of four
years, the numbers 4, 3, 2, and 1 are summed to a
total of 10. In the first year, 4/10ths of the depre-
ciable basis is written off. In succeeding years,
3/10ths, 2/10ths, and 1/10th of the depreciable
basis, respectively, is written off until the entire
basis of the asset, minus salvage value, is recov-
ered.

The federal Job Creation and Worker Assis-

tance Act of 2002, which was enacted in March,
2002, included provisions that provided taxpayers
with an additional first-year depreciation deduc-
tion equal to 30% of the adjusted basis of certain
property that was acquired after September 10,
2001 (30% first-year bonus depreciation). The fed-
eral Jobs and Growth Tax Relief Reconciliation Act
of 2003, enacted in May, 2003, increased the bonus
depreciation rate to 50% for property that was ac-
quired after May 5, 2003 (50% first-year bonus de-
preciation). The 30% rate generally applied to
property acquired after September 10, 2001, and
before May 6, 2003, and placed in service before
January 1, 2005. The 50% rate generally applied to
property acquired after May 5, 2003, and placed in
service before January 1, 2005. A taxpayer could
elect to continue to claim the 30% rate for property
acquired after May 5, 2003, or not claim the allow-
ance for eligible property.

The federal Economic Stimulus Act of 2008
provided a first-year depreciation deduction equal
to 50% of the adjusted basis of qualified property
for property purchased or acquired pursuant to a
binding written contract after December 31, 2007,
and before January 1, 2009, and placed in service
during the same time period. The American Re-
covery and Reinvestment Act of 2009 (ARRA) ex-
tended 50% first-year bonus depreciation to 2009.
The Small Business Jobs Act further extended the
50% first-year bonus depreciation to 2010 and
2011. The Tax Relief, Unemployment Insurance
Reauthorization and Job Creation Act of 2010 in-
creased first year bonus depreciation to 100% in
2011, and extended 50% bonus depreciation to
2012. The basis of the property and the deprecia-
tion allowances in the year the property is placed
in service and in later years are adjusted to reflect
the additional first year depreciation reduction.

Generally, changes in federal tax law concern-
ing depreciation were effective for Wisconsin cor-
porate income taxpayers. However, following en-
actment of the ACRS system by the federal gov-
ernment in 1981, the Legislature adopted a series
of state limitations on federal depreciation provi-
sions that applied for state corporate income tax
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purposes. These limits were repealed as a part of
the federalization provisions included in 1997 Wis-
consin Act 27. As a result of Act 27, state tax provi-
sions related to amortization and depreciation
were again automatically referenced to the federal
IRC. This provision applied to the state corporate
income tax until the bonus depreciation provisions
were enacted as part of the federal Job Creation
and Worker Assistance Act of 2002. The Legisla-
ture then included provisions in 2001 Wisconsin
Act 109 that referenced state amortization and de-
preciation provisions specifically to the federal IRC
in effect on December 31, 2000. Consequently, the
federal bonus depreciation provisions that were
enacted by Congress and other depreciation provi-
sions enacted since 2000, such as special expensing
for film and television productions, treatment of
electric transmission property as 15-year property,
and election to amortize musical works and copy-
rights over five years, were generally not adopted
for state corporate income and franchise tax pur-
poses. The Legislature must take action to refer-
ence state amortization and depreciation provi-
sions to federal provisions that take effect after De-
cember 31, 2000.

However, 2005 Wisconsin Act 362 created an
exception to the required legislative update for
certain depreciable property used in farming. For
property acquired and placed in service in tax
years beginning on or after January 1, 2006, a cor-
poration that is "actively engaged in farming,” as
defined in the federal code, may compute amorti-
zation and depreciation on property used in farm-
ing under any changes enacted after December 31,
2005 to the federal IRC 30% and 50% bonus depre-
ciation laws. To apply for state income tax pur-
poses the changes must be amendments to the spe-
cific laws and not be new laws that modify the
IRC. The federal laws referenced in the statutes
include: (a) the Job Creation and Workers Assis-
tant Act of 2002 (PL 107-147); or (b) the Jobs and
Growth Tax Relief Reconciliation Act of 2003 (PL
108-27).

Because state depreciation provisions are fully
referenced to the Internal Revenue Code in effect
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on December 31, 2000, tangible depreciable prop-
erty currently placed in service is generally subject
to MACRS. MACRS consists of two systems that
determine how a taxpayer depreciates property.
The most commonly used system is called the
General Depreciation System (GDS). There is also
an Alternative Depreciation System (ADS), which
must be used for certain types of property, such as
property used predominately outside the U.S.
Taxpayers also can elect to use ADS. The main dif-
ference between the two systems is that ADS usu-
ally provides for a longer period of depreciation
and uses only the straight-line method. Although
most property placed in service after 1986 is de-
preciated under MACRS, some types of property
are excluded from MACRS treatment, including
certain public utility property, intangible assets,
and motion picture films, video tapes, and sound
recordings.

Under MACRS, the cost of property is recov-
ered by using accelerated methods of cost recovery
and statutory recovery periods and conventions.
The deduction is computed by first determining
the MACRS basis of the property. Each item of eli-
gible property is then assigned to a specific class,
and each class establishes a recovery period over
which the cost of the property is recouped, using
the applicable depreciation method and conven-
tion. Depreciation tables may be used by multiply-
ing the basis of the assets by the applicable per-
centage for the applicable year of the recovery pe-
riod. Alternatively, the deduction can be calculated
using the appropriate method, recovery period,
and convention. Deductions can be claimed for
used property, and the cost recovery methods and
periods are the same as those used to depreciate
new property.

Specifically, the cost of eligible property is re-
covered over a 3-, 5-, 7-, 10-, 15-, 20-, 25-, 27.5-, 39-,
or 50-year period depending upon the type of
property involved. Depreciation methods are pre-
scribed for each MACRS class. Generally, personal
property is assigned to the three-year class, the
five-year class, the seven-year class, or the 10-year
class. Real property is assigned to the remaining



classes based on the type of property involved.
Property included in the three-year, five-year,
seven-year, and ten-year classes is depreciated us-
ing the double declining balance method, switch-
ing to the straight-line method at a time which
maximizes the depreciation allowance. (Agricul-
tural property used in farming and placed in ser-
vice after 1988 must be depreciated using the 150%
declining balance method.) Property included in
the 15-year and 20-year classes is depreciated us-
ing the 150% declining balance method, again
switching to the straight-line method at a time
which maximizes the depreciation allowance. Fif-
teen-year property includes certain land im-
provements, municipal waste treatment plants,
retail motor fuel outlets, and electric transportation
property. Twenty-year property includes certain
multipurpose farm buildings. Twenty-five year
property is generally water utility property and
depreciated using the straight-line method. Resi-
dential rental property is depreciated over 27.5,
years and nonresidential real property not in-
cluded in other classes is depreciated over 39
years, both using the straight-line method. Certain
railroad property is depreciated using the straight-
line method over 50 years.

Amortization. Amortization provisions allow a
taxpayer to annually deduct a portion of certain
capital expenses that are not ordinarily deductible.
Generally, these expenses are not otherwise de-
ductible because: (1) they relate to assets that are
not depreciable because the assets have unlimited
or indefinite life; or (2) they pertain to organiza-
tional or investigative expenses that were incurred
before the taxpayer went into business. The deduc-
tion for amortization is similar to the straight-line
method of depreciation in that a taxpayer is al-
lowed to recover the capital costs through an an-
nual deduction over a fixed period of time. Gener-
ally, the capital expenses which are amortized are
deducted in equal monthly amounts over the am-
ortization period. The amortization period de-
pends upon the type of asset that is acquired. Ex-
penses which may be amortized include: the cost
of certain computer software; the cost of certified
pollution control facilities; certain bond premiums;

research and experimental expenditures; the cost
of acquiring a lease; qualified forestation and re-
forestation costs; business start-up expenditures;
and certain organizational expenditures.

In addition, the capitalized costs of "amortiz-
able section 197 intangibles" can be amortized over
15 years. Generally, section 197 intangibles are eli-
gible for the amortization deduction if acquired
after August, 1993, and held in connection with a
trade or business, or in an activity engaged in for
the production of income. The following assets are
section 197 intangibles: goodwill; going concern
value; workforce in place; business information
base; patents, copyrights, formulas, and similar
items; customer-based intangibles; supplier-based
intangibles; licenses, permits, and other govern-
ment granted rights; covenants not to compete;
and franchises, trademarks, and trade names.

Election to Expense Depreciable Assets. Un-
der Section 179 of the IRC, a taxpayer may elect to
treat all or a portion of the cost of qualifying prop-
erty, up to a limit, as an expense rather than as a
capital expenditure. Such an expense or cost is de-
ductible in the year in which the property is placed
in service. The amount claimed as a deduction is
referred to as a Section 179 expense allowance.

Qualifying property is generally:
1. Tangible personal property.

2. Other tangible property (except buildings
and their structural components) used as: (a) an
integral part of manufacturing, production, or ex-
traction, or of furnishing transportation, commu-
nications, electricity, gas, water, or sewage dis-
posal services; (b) a research facility used in con-
nection with any of these activities; or (c) a facility
used in connection with such activities for the bulk
storage of tangible commodities.

3. Single purpose agricultural
(livestock or horticultural structures).

property

4. Storage facilities (except buildings and
their structural components) used in connection
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with distributing petroleum or any primary
product of petroleum.

Under federal law, the Section 179 deduction is
the cost of qualifying property up to a maximum
limit, and the deductible amount is reduced by the
amount by which the total cost of the Section 179
property placed in service in a year exceeds a
specified phase-out amount (investment limit).
Under provisions enacted in the federal stimulus
Act of 2008, for property placed in service in 2008,
the maximum amount a taxpayer could expense
was $250,000, and the investment limit was
$800,000. The federal Small Business Jobs Act of
2010 increased the maximum amount a taxpayer
may expense to $500,000, and the investment limit
to $2 million for 2010 and 2011. The Tax Relief,
Unemployment Insurance Reauthorization and Job
creation Act of 2010 provides a $125,000 maximum
expense amount and a $500,000 investment limit
for 2012. Beginning with property placed in service
in 2013, the expense limit is $25,000, and will not
be adjusted for inflation.

The dollar limitation on the amount of deduc-
tion is reduced on a dollar-for-dollar basis for the
cost of qualifying property placed in service dur-
ing the tax year over an investment limit. For tax
year 2010 and 2011, the investment limit is $2.0
million. Federal law also places limits on the
amounts that can be deducted for certain types of
investments such as automobiles. In addition, the
American Jobs Creation Act of 2004 limited to
$25,000 the amount that could be expensed for ve-
hicles weighing between 6,000 and 14,000 pounds
("SUV exclusion™).

Federal section 179 provisions enacted since
2003 have not been adopted for state income and
franchise tax purposes for non-farm property.
Rather, state taxpayers are generally subject to Sec-
tion 179 IRC provisions that were in effect for tax
years through 2002. As a result, under current
Wisconsin law, a taxpayer may elect to deduct up
to $25,000 of the cost of qualifying property (ex-
cept for property used in farming) in the year it is
placed in service rather than taking depreciation

44

deductions over a specified recovery period. In
general, qualifying property is depreciable tangi-
ble personal property that is purchased for the ac-
tive conduct of a trade or business. The maximum
deductible amount of $25,000 is reduced (but not
below zero) by the amount by which the qualify-
ing property placed in service during the tax year
exceeds $200,000. In addition, the amount eligible
to be expensed for a tax year may not exceed the
taxable income of the taxpayer that is derived from
the active conduct of a trade or a business for that
year. Any amount that is not allowed as a deduc-
tion because of the taxable income limitation may
be carried forward to succeeding years and de-
ducted, subject to the total investment and taxable
income limits. The $25,000 expense limits also ap-
ply to vehicles weighing between 6,000 and 14,000
pounds.

Current state law is referenced to the Section
179 provisions included in the federal Tax Increase
Prevention and Reconciliation Act of 2005, for
property that is used in farming that is acquired
and placed in service in tax years beginning on or
after January 1, 2008, and used by a person who is
actively engaged in farming. This treatment pro-
vided an increased deduction amount for farm
property placed into service in 2008 or 2009. How-
ever, beginning in 2010, the general state expense
limit of $25,000 and the investment limit of
$200,000 also apply for farm property.

The terms "farming" and "actively engaged in
farming" are referenced to federal law. "Farming"
means the cultivation of land or the raising or har-
vesting of any agricultural or horticultural com-
modity including the raising, shearing, feeding,
caring for, training, and management of animals.
Trees, other than trees bearing fruit or nuts, are not
treated as an agricultural or horticultural commod-

ity.

"Actively engaged in farming" means that the
individual or entity independently makes a sig-
nificant contribution to a farming operation of: (1)
capital, equipment, or land, or a combination of
capital, equipment, or land; and (2) active personal



labor or active personal management, or a combi-
nation of active personal labor and active personal
management. In determining if the individual or
entity is actively contributing a significant amount
of active personal labor or active personal man-
agement, the following factors must be considered:
(1) the types of crops and livestock produced by
the farming operation; (2) the normal and custom-
ary farming practices of the area; and (3) the total
amount of management and labor necessary for
such a farming operation in the area. In order to be
actively engaged in farming, the individual or en-
tity must have: (1) a share of the profits or losses
from the farming operation; and (2) contributions
to the farming operation that are at risk.

Bad Debts. A deduction is allowed for business
or nonbusiness debt that becomes worthless. The
debt must arise from a debtor-creditor relationship
based upon a valid and enforceable obligation to
pay a fixed or determinable sum of money.
Generally a debt is worthless when the creditor
who has made a reasonable effort to collect the
debt no longer has a chance to be repaid. Bad debts
are characterized as business or nonbusiness debts,
with each type of debt having its own rules for
deductibility.

A bad debt is deductible as a business bad debt
if the creation of the debt was proximately related
to the taxpayer's trade or business. In addition, the
dominant motive for the creation of the debt must
be to benefit the taxpayer's trade or business. The
bad debts of a corporation are considered business
bad debts. To deduct a bad debt, the taxpayer
must have previously included the amount in
income, or loaned out cash.

Nonbusiness debt is a debt other than: (a) a
debt created or acquired in connection with the
taxpayer's trade or business; or (b) a loss from the
worthlessness of a debt that is incurred in the tax-
payer's trade or business. Transactions not entered
into for profit are treated as nonbusiness debts. If a
nonbusiness debt becomes worthless, it is deducti-
ble only as a short-term capital loss, and only in
the year the debt becomes totally worthless.

Rent. Rent expenses are deductible as business
expenses if they are incurred as a condition to the
continued use or possession of property used in a
trade or business, and the taxpayer has not taken
or is not taking title or has no equity in the prop-
erty. The amount of rent claimed can be a fixed
sum, or can be based upon a percentage of profits,
a percentage of gross sales or a combination of
these. A deduction is allowed where the amount of
rent is fixed in an arm's-length transaction without
a tax-avoidance motive. In general, rental expenses
are deductible in the year they are accrued or paid.
However, in certain cases, such as where advance
payments are made by a cash-basis taxpayer, spe-
cial rules for determining the deduction apply.
(Royalties are deductible as business expenses un-
der rules that are similar to those governing the
deductibility of rent paid for business or income-
producing purposes.)

Rent payments to related entities must be
added back to income under the state income tax,
if certain conditions are not met. These provisions
are described in a subsequent section.

Depletion. A deduction for depletion is al-
lowed in determining the income derived from the
sale of natural resources; it returns to the owner or
operator (extractor) the capital investment on a pro
rata basis over the productive life of such re-
sources. Depletion is the exhaustion of natural re-
sources by the process of mining, quarrying, drill-
ing, and felling. The depletion deduction, in effect,
represents the reduction in the content of the re-
serves from which the resource is taken. The tax-
payer must have an economic interest (capital in-
vestment) in the mineral deposit or timber in order
to claim the deduction.

Methods for computing depletion are cost de-
pletion or percentage depletion. Although a tax-
payer must generally use the depletion method
that produces the greatest deduction each year, the
allowance for percentage depletion has historically
been preferred over cost depletion, since percent-
age depletion may be claimed even though the to-
tal deductions exceed the cost basis of the re-
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source. However, unless the taxpayer is an inde-
pendent producer or royalty owner, percentage
depletion generally cannot be used for oil and gas
wells.

Under the Wisconsin corporate income tax,
taxpayers are not allowed to claim the depletion
deduction using the percentage depletion method.
Therefore, for state tax purposes, depletion is only
deductible using the cost method of computing the
deduction.

To figure cost depletion, the taxpayer must de-
termine the following: (1) the property's basis for
depletion; (2) the total recoverable units, such as
tons or barrels in the property's natural deposit;
and (3) the number of the units sold during the tax
year. That part of the basis in the property that is
allocable to the depletable reserves is then divided
by the number of total recoverable units. The quo-
tient is the cost depletion per unit. This amount
multiplied by the number of extracted units sold
during the year determines the cost depletion de-
duction for the year. Each year the basis of the
property is reduced by the amount of depletion
deducted for that year. The remaining basis is used
in computing cost depreciation for the following
year.

Insurance. The cost of insurance can generally
be deducted as a business expense if it is an
ordinary and necessary expense paid or incurred
in carrying on a trade or business. The deduction
is usually allowed on a current basis, according to
the taxpayer's method of accounting. However, in
certain cases, such as payments made to an
insurance company under an administrative
services only arrangement, a taxpayer may have to
capitalize certain insurance costs. Premiums paid
for the following kinds of insurance related to the
taxpayer's trade or business are deductible:

1. Insurance that covers fire, storm, theft,
accident or similar losses.

2.  Credit insurance that covers losses from
bad debts.
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3. Group hospitalization and medical
insurance for employees, including long-term care
insurance, if the coverage represents compensation
for services rendered by the employee and total
compensation paid to the employee is reasonable.

4.  Liability insurance.

5.  Malpractice insurance that covers the tax-
payer's personal liability for professional negli-
gence resulting in injury or damage to patients and
clients.

6.  Workers' compensation insurance set by
state law that covers any claims for bodily injuries
or job-related diseases suffered by employees, re-
gardless of fault.

7. Contributions to a state unemployment
insurance fund that are considered taxes under
state law. (As noted above, unemployment insur-
ance contributions are deductible as employment
taxes under Wisconsin law).

8. Car and vehicle insurance that covers ve-
hicles used in the taxpayer's business for liability,
damages, or other losses.

9. Life insurance that covers corporate offi-
cers and employees for services rendered by the
officers or employees, if the total compensation
paid is reasonable.

10. Business interruption insurance that pays
for lost profits if the business is shut down due to a
fire or other cause.

As a general rule, payments made to a reserve
fund set up for self-insurance are not deductible,
even though the payments are based on estimated
premiums that would be paid to an insurance
company. Also, premiums paid on insurance
purchased to secure a loan are not deductible.

Retirement Plans. Retirement plans are ar-
rangements that provide employees with compen-
sation, in addition to that paid currently, to be



paid generally at retirement. Retirement plans in-
clude a number of different types of group pension
and retirement plans, and retirement savings plans
for individuals outside of a large group setting,
such as individual retirement arrangements
(IRAs), simplified employee plans (SEPs), and sav-
ings incentive match plans for employees (SIM-
PLEs). In general, retirement plans can be divided
into two major categories: qualified and non-
qualified plans.

Qualified Plans. Qualified plans must meet spe-
cific Internal Revenue Code requirements concern-
ing formation, operation, and funding. Qualified
plans have a number of tax advantages, including
the deductibility of employer contributions to the
plan, deferral of current taxation for employer con-
tributions on behalf of the employee, and tax free
accumulation of earnings and gains on a plan's
investment funds. All other plans and arrange-
ments are non-qualified plans. Non-qualified plans
include funded plans provided for a group of em-
ployees outside of qualified plans, funded or un-
funded arrangements provided to particular em-
ployees, either instead of or in addition to quali-
fied plans, and unfunded promises to pay com-
pensation in the future.

Qualified plans generally are either pension
plans, which are intended to provide retirement
benefits, or profit-sharing plans, which are in-
tended to provide deferred compensation and al-
low employees to participate in the employer's
profits. However, for purposes of many of the IRC
gualification requirements, qualified plans are di-
vided into defined contribution plans and defined
benefit plans.

A defined contribution plan is a plan that pro-
vides for a separate account for each participant,
and benefits are based solely on amounts contrib-
uted or allocated to, and accumulated in, each ac-
count. Defined contribution plans include profit-
sharing, stock bonus, and money purchase plans.
A profit sharing plan is established and main-
tained by the employer to provide for employees
to share in the profits of the business. A stock bo-

nus plan provides benefits similar to a profit-
sharing plan, but benefits under the plan are dis-
tributed in the form of the company's stock. A
money purchase plan is designed to provide em-
ployees with benefits that will be paid upon re-
tirement, or for a period of years after retirement.

A common form of employer-sponsored re-
tirement plan is a cash or deferred arrangement
[referred to as a 401 (k) plan or CODA]. Such
plans, which generally are included as part of a
qualified profit-sharing or stock bonus plan, allow
employees to defer a portion of their before-tax
compensation to a qualified trust. Alternatively,
employers can permit employees to elect to have
all or a portion of their deferred compensation
treated as after-tax contributions to a separate Roth
IRA. Contributions to the 401 (K) trust or Roth IRA
account can be invested in savings accounts,
stocks, bonds, or other investment vehicles, and,
subject to distribution rules, amounts accumulat-
ing in 401 (k) and Roth IRA accounts may be used
to provide retirement benefits.

A defined benefit plan includes any plan that is
not a defined contribution plan; that is, any plan
that does not provide for an individual account for
each participant, and for benefits based solely on
the amount in the employee's account. Defined
benefit plans are designed to provide a definitely
determinable amount of benefits to an employee.
Defined benefit plans can be pension plans, which
are plans funded using trusts, or annuity plans.

A pension plan is a plan established by an em-
ployer to provide systematically for the payment
of definitely determinable benefits to employees
over a period of years (usually for life) after re-
tirement. The benefits generally are measured by,
and based on, factors such as years of service and
compensation received by the employees. An an-
nuity plan is a pension plan that is not funded
through a trust or an individual account, but
through the employer's purchase of annuity con-
tracts from an insurance company.

In general, employer contributions to qualified
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deferred compensation and retirement plans are
deductible, if they are ordinary necessary business
expenses, are compensation for personal services
actually rendered, and together with other deduc-
tions allowed for compensation for an employee's
services, constitute a reasonable allowance for
compensation for services rendered. Deductions
for contributions to qualified plans are usually de-
ductible in the year in which they are made. How-
ever, there are separate limitations on deductions
for employer contributions to qualified defined
contribution and defined benefit plans, depending
upon the type of plan.

The maximum deduction allowed for contribu-
tions to a pension or annuity plan (other than
money purchase pension plans, which are treated
like profit-sharing and stock bonus plans) gener-
ally is determined actuarially, based on the ex-
pected costs of the plan. Any amount contributed
during the tax year that is not deductible because
it exceeds the maximum deduction limit, is de-
ductible in succeeding years, in order of time, to
the extent the amount paid and deducted in the
succeeding year is less than the maximum deduc-
tion limit.

The maximum deduction for contributions to a
stock bonus plan, profit-sharing, or money pur-
chase (subject to IRS regulations) plan is generally
25% of the compensation otherwise paid or ac-
crued to the beneficiary (employee) for the year
under the plan. Elective deferrals to 401 (k) and
other plans are not subject to the limit. Elective
deferrals are included in compensation.

Nongqualified Plans. Nonqualified deferred com-
pensation plans do not provide the same tax bene-
fits as qualified plans, but are more flexible and
can be structured to meet specific objectives. Non-
qualified deferred compensation plans include ar-
rangements for groups of employees, arrange-
ments designed to compensate selected employ-
ees, and arrangements negotiated with employees
or others who provide services. Examples include
supplemental executive retirement plans (SERPS)
used to compensate and retain executives by pro-
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viding benefits greater than those the executives
receive under the employer's qualified retirement
plan, and incentives used as part of early retire-
ment offers.

To be deductible, contributions to nonqualified
deferred compensation plans must be ordinary
and necessary business expenses, and must be
combined with the compensation paid to an em-
ployee to determine whether the total compensa-
tion paid is reasonable. Contributions to nonquali-
fied plans are deductible by the employer only in
the year that the amount attributable to the contri-
bution is includible in the gross income of, and
received by, the employee participating in the
plan. Contributions are generally included in the
income of an employee when the employee has the
right to transfer them, or is not subject to a sub-
stantial risk of forfeiture. If more than one em-
ployee participates in the plan, contributions are
deductible only if separate accounts are main-
tained for each employee, to which contributions
along with income earned are allocated.

Employee Benefit Programs. In general, a de-
duction is allowed for contributions to employee
benefit programs or plans, plans not claimed as a
deduction elsewhere on the tax return, and that are
ordinary and necessary business expenses, and are
not an incidental part of a pension, profit-sharing,
or similar type of retirement plan. Amounts paid
by an employer to improve the well-being and
morale of employees that directly benefit the busi-
ness in inducing low turnover in labor, absence, or
services, and increase loyalty and similar outcomes
are deductible as ordinary and necessary business
expenses. Examples of employee benefit programs
include educational assistance programs, cafeteria
plans, and dependent care assistance programs.
Generally, such plans cannot discriminate in favor
of highly compensated employees in terms of eli-
gibility, contributions, or benefits.

Educational Assistance Programs. A deduction is
allowed for amounts paid or incurred for em-
ployer education expenses under a qualified edu-
cational assistance plan. These expenses include,



but are not limited to tuition, fees, books, supplies
and equipment. "Education” generally means any
form of instruction or training that improves or
develops an individual's capacity, whether or not
job-related or part of a degree program. Education
paid for or provided under a qualified program
may be furnished directly by the employer either
alone, or in conjunction with, other employers, or
through a third party, such as an educational in-
structor. An educational assistance program must
be a separate written plan that provides educa-
tional assistance only to employees.

Dependent Care Assistance Programs. Amounts
paid by an employer for dependent care assistance
provided to an employer are deductible. A de-
pendent care assistance program usually takes the
form of a cash reimbursement arrangement in
which the employer reimburses the employee for
the costs incurred in obtaining dependent care
from a third party.

The definition of dependent care assistance is
referenced to the definition of employment-related
expenses under the federal child and dependent
care tax credit provisions. Under the rules for the
credit, employment-related expenses are expenses
incurred to enable the employee to be gainfully
employed during any period in which there are
one or more qualifying individuals (generally de-
pendents under the age of 13, or who are physi-
cally or mentally incapable of caring for them-
selves) that require care. An employer's dependent
care assistance program may offer dependent care
assistance in kind, for example through an on-site
facility maintained by the employer.

Cafeteria Plans. Employer contributions under a
written cafeteria plan are deductible business ex-
penses. A cafeteria plan, including a flexible
spending arrangement, is a written benefit plan
that allows the employee to choose among cash
and qualified benefits. Specifically, a cafeteria plan
must meet certain requirements including: (1) the
plan must be made in writing; (2) only employees
can participate; (3) a decision/choice must be
made by participants; (4) cash must be one of the

choices; (5) qualified benefits must also be avail-
able; and (6) compensation generally cannot be
deferred. Qualified benefits can include accident
and health benefits, adoption assistance, depend-
ent care assistance, and group term life insurance.

Employee Stock Options. A stock option is an
agreement on the part of the corporation to sell a
given number of shares of its stock at a given price
(the option price) to an employee within a speci-
fied period of time. The decision to exercise the
option and buy the shares is left entirely to the
employee in most cases. Two primary types of
employee stock option plans are incentive stock
options and employee stock purchase plans. An
incentive stock option is usually designed to give
key employees an opportunity to acquire stock at a
bargain price without incurring a tax liability until
the shares are sold. An employee stock purchase
plan is similar to an incentive stock option in that
employees are given an option to buy the em-
ployer's shares at a price that may be below mar-
ket when the option is exercised. Employee stock
purchase plans are different than incentive stock
options in that the plan may not discriminate
among employees, and such plans are therefore
aimed primarily at rank and file employees.

A third type of employer stock purchase plan is
an employee stock ownership plan (ESOP). An
ESOP is a qualified stock bonus plan or a qualified
stock bonus and money purchase plan that is de-
signed to invest primarily in qualifying employer
securities and may borrow the funds to purchase
the securities.

In general, a transfer of stock through an em-
ployee stock option plan is not a taxable event. No
income is received by the employee when the em-
ployee exercises the option and receives the stock.
The employee will not be taxed until the stock ac-
quired under the option is sold or exchanged.
Also, when stock is transferred pursuant to an op-
tion, the employer corporation may not take a
business deduction with respect to the transfer,
and no amount other than the price paid under the
option may be considered as received by the cor-
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poration for the stock transferred. Generally, em-
ployers cannot claim a deduction for qualified
stock options.

Advertising. Advertising expenses that are
reasonable in amount and related to the business
activities in which the taxpayer is engaged are
deductible. Advertising costs that generate future
benefits beyond the current year may be treated as
a capital expense and must be capitalized. The
taxpayer is free to choose the advertising that best
serves the taxpayer's purpose; however, the
burden of proving the deductibility of advertising
expenses is on the taxpayer.

Other Deductions. Ordinary and necessary
business expenses related to the operation of a
trade or business and not deducted elsewhere can
be deducted under a general miscellaneous cate-
gory. Deductible business expenses include: gen-
erally, 50% of business meal and entertainment
expenses; certain start-up expenses; the cost of ma-
terials and supplies used in business operations;
legal and professional fees; and expenditures for
incidental repairs, maintenance, and improve-
ments that are not capital expenditures.

Adjustments to Deductions

Corporations may be required to modify de-
ductions or income for certain expenses connected
with related entities, and disclose certain types of
transactions or file information returns related to
certain types of transactions. In addition, state cor-
porate income/franchise tax provisions exclude or
modify deductions that are provided under the
IRC.

Related Entity Transactions

Wisconsin taxpayers are required to add back
to income certain expenses for payments to related
entities. Specifically, rental expenses, interest ex-
penses, intangible expenses, and management fees
deducted or excluded under the IRC have to be
added back if they are directly or indirectly paid,
accrued, or incurred to, or in connection directly or
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indirectly with one or more direct or indirect
transactions with, one or more related entities.
(These added back expenses may then be sub-
tracted if certain conditions are met.)

Factors that may indicate that an expense is not
deductible include: (1) there was no actual transfer
of funds from the taxpayer to the related entity, or
the funds were substantially returned to the tax-
payer, either directly or indirectly; (2) if the trans-
action was entered into on the advice of a tax advi-
sor, the advisor's fee was determined by reference
to the tax savings; (3) the related entity does not
regularly engage in similar transactions with unre-
lated parties on terms substantially similar to those
of the subject transaction; (4) the transaction was
not entered into at terms comparable to arms
length as determined by U.S. Treasury regulations;
(5) there was no realistic expectation of profit from
the transaction apart from the tax benefits; (6) the
transaction resulted in improper matching of in-
come and expenses; (7) an expense for the transac-
tion was accrued under federal rules for account-
ing for uncertain taxes; (8) the taxpayer is not suf-
ficiently capitalized, or has no reasonable expecta-
tion to make payment on the debt underlying an
interest expense; (9) there is no written contract
underlying an interest expense that reflects an
arm's length interest rate; and (10) interest is at-
tributable to an unpaid charge that is not an allow-
able expense, such as an expense that has the char-
acteristics of the above factors, or a loan from a
captive insurance company, a dividend note, a
loan from a related entity with net operating loss
carryforwards, or a loan from a related entity that
is an intermediary set up in a jurisdiction that im-
poses no corporate-level income tax.

"Rental expenses" are defined as the gross
amounts paid which would otherwise be deducti-
ble under the IRC and in the computation of Wis-
consin taxable income for the use of, or the right to
use, real property and tangible personal property
in connection with real property, including ser-
vices furnished or rendered in connection with
such property, regardless of how the expenses are
reported for financial accounting purposes, and



regardless of how the expenses are computed.

"Interest expenses" means interest which oth-
erwise would be deductible under the IRC and
deductible in the computation of Wisconsin tax-
able income. Deductible interest expenses include:
interest paid or accrued in the tax year on indebt-
edness; original issue discount (difference between
the value of a bond at issuance and the redemption
price); non-separately stated interest, including
carrying charges for installment purchases; and
premiums paid or accrued for mortgage insurance.

"Intangible expenses” include the following, to
the extent that the amounts would otherwise be
deductible in computing Wisconsin income:

1. Expenses, losses, and costs for, related to,
or directly or indirectly in connection with the ac-
quisition, use, maintenance, management, owner-
ship, sale, exchange, or any other disposition of
intangible property.

2. Losses related to, or incurred in connec-
tion, directly or indirectly with, factoring transac-
tions or discounting transactions.

3. Royalty, patent, technical, and copyright
fees.

4. Licensing fees.
5. Other similar expenses, losses, and costs.

"Intangible property" includes stocks, bonds,
financial instruments, patents, patent applications,
trade names, trademarks, service marks, copy-
rights, mask works, trade secrets, and similar types
of intangible assets.

"Management fees" include expenses and costs,
not including interest expenses, pertaining to ac-
counts receivable, accounts payable, employee
benefit plans, insurance, legal matters, payroll,
data processing, purchasing, taxation, financial
matters, securities, accounting, or reporting and
compliance matters or similar activities, to the ex-
tent that the amounts would otherwise be de-

ductible in determining net income.

"Related entity" is defined as any person re-
lated to a taxpayer as provided under specified
sections of the Internal Revenue Code during all or
a portion of the taxpayer’s taxable year, and any
real estate investment trust (REIT) under the IRC,
except for a qualified REIT, if more than 50% of
any class of the beneficial interests or shares of the
real estate investment trust are owned directly,
indirectly, or constructively by the taxpayer or any
person related to the taxpayer during all or a por-
tion of the taxpayer’s tax year. Constructive own-
ership rules under specified sections of the IRC
apply in determining the ownership of stock, as-
sets, or net profits of any person.

Relationships that are related parties include:
certain family members; corporations where 50%
of outstanding stock is owned by an individual,
corporations in a controlled group of corporations
with a common parent where 50% of the voting
power or value of all shares of stock is owned by
either one member or the parent corporation (ex-
cluding the stock of the parent); a fiduciary of a
trust and the grantor, another fiduciary or another
trust with the same grantor, a beneficiary, a bene-
ficiary of another trust with the same grantor; and
a corporation where more than 50% of the value is
owned by the trust or its grantor; an exempt or-
ganization and a person, where the organization is
controlled by the person or person's family; a cor-
poration and a partnership, if the same person
owns more than 50% of the outstanding value of
the corporation's stock and more than 50% of the
capital interest or profits interest in the partner-
ship; an S corporation and another S corporation
or a C corporation, if the same persons own more
than 50% in value of the outstanding stock of each
corporation; and an executor and beneficiary of an
estate.

"Qualified real estate investment trust” means a
REIT, except for a real estate investment trust
where the shares or beneficial interest of the REIT
are not regularly traded on an established securi-
ties market, and more than 50% of the voting
power or value of any class of the beneficial inter-
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ests or shares of the REIT are owned or controlled,
directly, indirectly, or constructively, by a single
entity that is treated as an association taxable as a
corporation under the IRC.

The following entities are not considered an
association taxable as a corporation:

1. An entity that is exempt from Wisconsin
taxation under state law and exempt from federal
income tax under the IRC.

2. Aqualified REIT.

3. Aqualified REIT subsidiary under the IRC
which is a subsidiary of a qualified REIT.

4. A corporation, trust, association, or part-
nership organized outside the laws of the United
States which satisfies all of the following criteria:

a. At least 75% of the entity's total asset
value at the close of its tax year consists of real es-
tate assets as defined in the IRC, cash and cash
equivalents, and U.S. Government securities;

b. The entity is not subject to tax on amounts
distributed to its beneficial owners, or is exempt
from entity-level taxation;

c. The entity distributes at least 85% of its
taxable income, as computed in the jurisdiction in
which it is organized, to the holders of its shares or
certificates of beneficial interest on an annual basis;

d. Not more than 10% of the voting power or
value in the entity is held directly, indirectly, or
constructively by a single entity or individual, or
the shares or beneficial interests of the entity are
regularly traded on an established securities mar-
ket; and

e. The entity is organized in a country which
has a treaty with the United States.

A deduction is allowed for rent, interest and
intangible expenses and management fees that are
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added-back if any of the following conditions ap-
ply:

1.  The related entity to which the taxpayer
paid, accrued, or incurred such expenses during
the tax year directly or indirectly paid, accrued, or
incurred such amounts in the same tax year to a
person who is not a related entity (the related en-
tity acts as a conduit). The related entity to which
the taxpayer paid, accrued, or incurred such ex-
penses is a bank holding company or a direct or
indirect subsidiary of a bank holding company as
defined under specified sections of the U.S. Code,
excluding any entity organized under the laws of
another jurisdiction, that primarily holds and
manages investments of a bank, subsidiary, or af-
filiate. If a portion of such an expense is paid, ac-
crued, or incurred in the same tax year to a person
who is not a related entity, then that portion is al-
lowed as a deduction to the taxpayer. Also, "inter-
est" excludes interest that is paid in connection
with any debt that is incurred to acquire the tax-
payer’s assets or stock under the IRC.

2. The related entity was: (a) subject to tax
on, or measured by, its net income or receipts in
this state, or any state, U.S. possession, or foreign
country; (b) the related entity's tax base in the
state, U.S. possession, or foreign country included
the income received from the taxpayer for such
expenses; (c) the aggregate effective tax rate ap-
plied to such income or receipts was at least 80% of
the taxpayer's aggregate effective tax rate; and (d)
the related entity is not an REIT under the IRC,
other than a qualified REIT.

3.  The taxpayer establishes that the transac-
tion satisfies any other conditions DOR considers
relevant, based on the facts and circumstances, to
determine that: (a) the primary motivation of the
transaction was one or more business purposes
other than the avoidance or reduction of state in-
come or franchise taxes; (b) that the transaction
changed in a meaningful way, apart from tax ef-
fects, the economic position of the taxpayer; and
(c) that the expenses were paid, accrued, or in-
curred using terms that reflect an arm’s length re-



lationship.

"Any state, U.S. possession, or foreign country”
does not include any state, U.S. possession, or for-
eign country under the laws of which the taxpayer
files with the related entity, or the related entity
files with another entity, a combined income tax
report or return, a consolidated income tax report
or return, or any other report or return that is due
because of the imposition of a tax that is measured
on or by income or receipts, if the report or return
results in eliminating the tax effects of transactions
directly or indirectly between either the taxpayer
and the related entity, or between the related en-
tity and another entity.

"Aggregate effective tax rate" is defined as the
sum of the effective tax rates imposed by a state,
U.S. possession, foreign country, or any combina-
tion thereof on the person or entity.

"Effective tax rate" means the maximum tax
rate imposed by the state, U.S. possession, or for-
eign country multiplied by the apportionment per-
centage, if any, applicable to the person or entity
under the laws of that jurisdiction.

Deductions under these provisions are not
allowed unless the amounts paid, accrued, or
incurred for the type of transactions are disclosed
on a separate form prescribed by DOR in the
manner prescribed by the Department.

If a deduction for rental, interest, and intangi-
ble expenses and management fees is denied to a
taxpayer because the expenses were paid to a re-
lated entity, and the conditions to deduct the ex-
penses were not satisfied, then such amounts are
not included in the income of the related entity for
state tax purposes. (This provision is intended to
prevent double-taxation.) Wisconsin law provides
that the Secretary of Revenue (or designee) may
distribute, apportion, or allocate gross income, de-
ductions, credits, or allowances between or among
two or more organizations, trades, or businesses
that are owned or controlled directly or indirectly
by the same interests, if the Secretary determines

that such an action is necessary in order to prevent
evasion of taxes, or to clearly reflect the income of
any such organization, trade, or business. The law
specifies that this authority is in addition to the
related entity provisions. Also, a nonstatutory
provision provided that the related entity provi-
sions would have no effect on any bank settlement
agreements that the Department of Revenue has
entered into with banks and other financial institu-
tions regarding their investment subsidiaries.

Other State Adjustments to Federal Provisions

Although state income and deductions are
primarily referenced to federal law, there are a
number of modifications specified under the state
corporate income/franchise tax law that must be
made to reflect differences in the state treatment of
certain items. These state modifications made to
federal definitions include the following:

1. Income received by an original policy
holder or original certificate holder from the sale of
a life insurance policy or certificate, or the sale of
the death benefit under a life insurance policy or
certificate under a viatical settlement contract is
excluded from gross income. A viatical settlement
contract is a written agreement providing for the
payment to the policyholder of a life insurance
policy, or to the holder of a group life insurance
certificate, insuring the life of a person who has a
catastrophic or life-threatening illness or condition,
in an amount that is less than the expected death
benefit under the policy or certificate, for assign-
ing, selling, devising, or otherwise transferring the
ownership of, or the death benefit under the policy
or certificate to, the person paying the viatical set-
tlement.

2. The federal gross-up of dividends to
reflect taxes claimed in computing the foreign tax
credit is excluded in computing income.

3.  Corporations subject to the state corporate
franchise tax must add to income all interest in-
come not included in federal taxable income under
the federal corporate income tax. Also, corpora-
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tions subject to the state corporate income tax must
add to income all interest income not included in
federal taxable income, except for interest income
which by federal or state law is exempt from taxa-
tion. For corporations subject to franchise taxes,
interest income from all state and local govern-
ment bonds is included in the computation of Wis-
consin net income. For corporations subject to the
income tax, all interest income from state and local
government bonds, except that which is exempt by
federal law from state taxation, and interest from
certain state and local obligations, is included in
the computation of Wisconsin net income. In addi-
tion, all interest income received by a bank or
other corporation actively engaged in the business
of lending money with respect to a securities ac-
quisition loan, is includable in Wisconsin net in-
come.

4. In certain specified circumstances where
there is a nonrecognition of income from the dis-
charge of indebtedness, the basis of assets or tax
attributes (such as net operating losses, credits,
and the depreciable and nondepreciable bases of
assets) must be reduced in exchange for the in-
come exclusion. In these cases, state net operating
loss and credit provisions apply and the state basis
of depreciable property or state tax attributes must
be reduced. The reduction rate for credit carryfor-
wards is 7.9%.

5. The federal deduction for wages, salaries,
commissions, and bonuses can be claimed only if
the name, address, and amount paid to each resi-
dent of Wisconsin to whom compensation of $600
or more has been paid during the taxable year is
reported to the Department of Revenue, or if the
Department is satisfied that failure to report has
resulted in no revenue loss to the state. Rent pay-
ments may be deducted only if the amount paid
along with the names and addresses of the parties
to whom the rent is paid is reported. Also, pay-
ments for salaries, wages, bonuses, interest, and
other expenses paid to an entertainer or enter-
tainment corporation may be deducted only if cer-
tain withholding, and cash deposit or bond re-
quirements are met.
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6. The federal deduction for taxes paid is
modified so that: (a) foreign taxes are not deducti-
ble, unless the income on which the taxes are
based is taxable; (b) Wisconsin utility gross re-
ceipts and ad valorem taxes and license fees are
deductible; and (c) the state net proceeds tax on
mining of metallic minerals is deductible. Also,
state taxes and the taxes of the District of Colum-
bia that are value-added taxes, single business
taxes, or taxes on, or measured by, all or a portion
of net income, gross income, gross receipts, or
capital stock are not deductible. The federal wind-
fall profits tax and the environmental tax are not
deductible.

7. The rules for federally taxable bonds also
apply to bonds that are taxable under the state
corporate income and franchise tax, and the rules
for federally tax-exempt bonds apply to bonds that
are exempt from Wisconsin taxation. Therefore, if
a bond is taxable for Wisconsin purposes, a tax-
payer may deduct the amortizable bond premium
for Wisconsin. If the bonds are not taxable for Wis-
consin purposes, the amortizable bond premium is
not deductible. Also, federal provisions are modi-
fied for Wisconsin law to require the basis of cer-
tain tax-exempt state and local bonds to be re-
duced by the amount of amortizable bond pre-
mium disallowed as a deduction, so that it only
applies to bonds that are tax-exempt for Wiscon-
sin.

8.  State net business loss provisions are sub-
stituted for federal law. Specifically, corporations
may carry forward and offset against Wisconsin
net business income, any Wisconsin net business
loss sustained for up to 15 years after the year in
which the loss is incurred. However, unlike federal
law, net business losses cannot be carried back to
offset income in prior tax years.

9. Instead of federal dividends received pro-
visions, corporations may deduct all dividends
received from a corporation paid on its common
stock if the corporation receiving the dividends
owns, directly or indirectly, for its entire tax year,
at least 70% of the total combined voting stock of
the payor corporation "Dividends received" ex-



cludes taxes on dividends paid to a foreign nation
and claimed as a deduction. The dividends re-
ceived deduction is available to corporations that
are separate entity filers, and to combined group
filers. The federal dividends paid deduction for
certain preferred stock of public utilities is ex-
cluded from state law.

10. Federal provisions governing the treat-
ment of expenses and interest relating to tax-
exempt income are replaced by the state rule that
amounts otherwise deductible that are directly or
indirectly related to income that is wholly exempt
from state tax are not deductible. Furthermore,
amounts that are directly or indirectly related to
losses from the sale of assets, gains from which
would have been exempt under state law, if the
assets were sold or otherwise disposed of at a gain,
are also not deductible. "Wholly exempt income"
includes amounts received from affiliated or sub-
sidiary corporations as interest, dividends, or capi-
tal gains that, because of the degree of common
ownership, control, or management between the
payor and payee, are not subject to the state corpo-
rate income tax. "Wholly exempt income" also in-
cludes interest on obligations of the U.S. govern-
ment for corporations subject to the state corporate
income tax rather than the state franchise tax.
"Wholly exempt income" does not include income
that is excludable, not recognized, exempt, or de-
ductible under specific corporate income tax pro-
visions. Any expenses or amounts otherwise de-
ductible that are indirectly related to both wholly
exempt income or loss, and to other income or loss,
are reasonably proportionately allocated to each
type of income or loss based on all the facts and
circumstances.

11. Federal provisions governing treatment of
losses, expenses, and interest in transactions be-
tween related taxpayers are modified so that, in
circumstances where it is applicable, gains on the
sale of transferred property may be reduced only if
the corresponding loss was incurred while the
corporation was subject to the Wisconsin corporate
income tax.

12. Federal provisions which require the re-

duction in the amount deductible for certain finan-
cial institution preference items do not apply to
deductions that are allocable to income that is tax-
able under the state corporate income or franchise
tax.

13. Federal laws relating to the treatment of
net business loss carryforwards and excess credits
in certain corporate acquisitions, and limitations
on the use of net business loss carryforwards, cer-
tain credits, and capital losses in corporate acquisi-
tions are modified so that Wisconsin net business
loss and credit provisions are substituted for fed-
eral items.

14. The federal deduction for qualified pay-
ments to nuclear power plant decommissioning
reserve funds is allowed only if the fund is subject
to the Wisconsin corporate income tax.

15. State provisions concerning the treatment
of nonprofit institutions (including veterans ser-
vice organizations), political organizations, coop-
eratives, associations, and other tax-exempt or-
ganizations replace federal provisions except that
state law includes federal definitions of the taxable
unrelated business income of such organizations.

16. State law does not follow federal law
regarding percentage depletion for certain natural
resources. Corporations must use cost depletion in
determining the depletion deduction under the
state corporate income and franchise tax.

17. State law does not follow federal treat-
ment of domestic international sales corporations
(DISCs). In general, DISCs have no special status
for state tax purposes. If the DISC has nexus in
Wisconsin for tax purposes and if it is not a "paper
corporation” without substance, it is taxed like any
other corporation. However, if the DISC is a "pa-
per corporation” having no employees and no ac-
tual involvement or activity in connection with the
sales that give rise to its income, the income is allo-
cated to the corporation that actually earned the
income (usually the parent corporation). The
DISC's income is included in that corporation's
income for state corporate franchise tax purposes.
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Generally, a DISC that meets only minimum quali-
fying requirements and does not carry on any sub-
stantial business activity is treated as a paper cor-
poration.

It should be noted that the federal system of
taxing DISCs was generally replaced after 1984
with a system of taxing foreign sales corporations.
Although DISCs were not abolished by the Federal
Tax Reform Act of 1984, their tax benefits were
limited, and an interest charge for tax-deferred
amounts was imposed on DISC shareholders. An
interest charge DISC is a domestic corporation
with income that is predominantly derived from
export sales and rentals. Generally, all of the in-
come of a DISC attributable to $10 million or less
of qualified exports could be deferred. However,
an interest charge is imposed on the shareholders
of the DISC based on the amount of tax that would
have been due if the deferred income had been
distributed.

18. State law does not follow federal law gov-
erning controlled foreign corporations. As a result,
Subpart F income is not includable in the computa-
tion of Wisconsin net income. Subpart F income is
undistributed income from controlled foreign cor-
porations which is required to be included in the
federal net income of the U.S. shareholders of such
corporations. Any actual income received from a
controlled foreign corporation, such as dividends
or interest, is included in the computation of Wis-
consin net income, provided the income is not
wholly exempt income.

19. Federal treatment of involuntary conver-
sions as nontaxable exchanges is modified so that
the federal provisions do not apply to involuntary
conversions of property in this state that produce
nonbusiness income when the property is replaced
with similar property outside the state. In addi-
tion, federal provisions do not apply to involun-
tary conversions of property in the state that pro-
duce business income when the property is re-
placed with property outside the state if, at the
time of replacement, the taxpayer is not subject to
the Wisconsin corporate income tax.

20. Federal rules governing the filing of con-
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solidated income tax returns and related provi-
sions are not included in state law. However, the
U.S. Treasury Regulation (1.1502-13) relating to
deferred gain or loss from an intercompany trans-
action, applies to transactions between combined
group members under state combined reporting
provisions.

21. Federal provisions concerning amortiza-
tion and depreciation authorized under the IRC in
effect December 31, 2000, are included in state law.
A corporation is required to compute amortization
and depreciation under the federal IRC provisions
which were in effect on December 31, 2000. In ad-
dition, specific state provisions which governed
depreciation of property placed in service before
January 1, 1987, under state law continue to apply
for certain property. Future federal modifications
to bonus depreciation provisions of the Federal Job
Creation and Worker Assistance Act of 2007 (PL
107-147), and the Jobs and Growth Tax Relief Rec-
onciliation Act of 2003 (PL 108-27) for property
that is placed in service by a corporation engaged
in farming would automatically apply for state
income and franchise taxes.

22. The American Jobs Creation Act of 2004
provided a deduction against gross income for a
portion of income attributable to domestic produc-
tion activities. The deduction was phased in from
2005 through 2010, and is equal to the lesser of 9%
of a business' qualified production activities in-
come or its taxable income. Under provisions of
2009 Wisconsin Act 28, the state statutory refer-
ences to this IRC provision were eliminated under
the state individual income and corporate in-
come/franchise taxes. Consequently, a deduction
for qualified production activities income is not
provided under state law.

As noted, state corporate income and franchise
tax provisions are generally referenced to the IRC
as amended to December 31, 2006. In addition, the
Legislature has not adopted certain corporate in-
come tax provisions included in federal laws that
were enacted between 2000 and 2006. Moreover,
all IRC provisions enacted since 2006 have not be
adopted for state corporate income tax provisions.



APPENDIX 2

Wisconsin Apportionment Formulas

Most multistate corporations, including multi-
state electric and gas utilities, apportion income to
Wisconsin using single sales factor apportionment.
Statutory provisions and administrative rules gov-
ern the definitions and sourcing of sales that are
included in the sales factor. Multistate financial
organizations, including financial institutions,
broker-dealers, investment advisers, investment
companies, and underwriters use industry specific,
single receipts factor apportionment factors, while
multistate insurance companies use a single pre-
miums apportionment factor. Interstate telecom-
munications companies, direct air carriers, motor
carriers, pipeline companies, and railroads and
sleeping car companies apportion income using
multiple factor formulas.

Multistate corporations. Generally, for individual
multijurisdictional corporations, the sales factor is
a percentage determined by dividing the total sales
of the corporation in Wisconsin by the total sales of
the corporation everywhere. Sales are generally all
gross receipts from the course of the taxpayer's
regular trade or business operations which
produce apportionable business income.

"Sales" include, but are not limited to the fol-
lowing items related to the production of appor-
tionable income: (1) gross receipts from the sale of
inventory; (2) gross receipts from the operation of
farms, mines, and quarries; (3) gross receipts from
the sale of scrap or by-products; (4) gross commis-
sions; (5) gross receipts from personal and other
services; (6) gross rents from real property or tan-
gible personal property; (7) interest on trade ac-
counts and trade notes receivable; (8) a partner's
share of the partnership’'s gross receipts, or a
member's share of the LLC's gross receipts; (9)
gross management fees; (10) gross royalties from
income-producing activities; and (11) gross fran-
chise fees from income-producing activities.

The following items are not "sales" includible in
the sales factor: (1) gross receipts and gain or loss
from the sale of tangible business assets, except
receipts from the sale of inventory, scrap or by-
products, or the operation of a farm, mine or
quarry; (2) gross receipts and gain or loss from the
sale of nonbusiness real or tangible personal prop-
erty; (3) gross rents and rental income or loss from
real property or tangible personal property, if the
property is not used in the production of business
income; (4) royalties from nonbusiness real or tan-
gible personal property; (5) proceeds and gain or
loss from the redemption of securities; (6) interest,
except interest on trade accounts and trade notes
receivable; (7) gross receipts and gain or loss from
the sale of intangible assets, except inventory; (8)
dividends deductible in determining net income;
(9) gross receipts and gain and loss from the sale of
securities; (10) proceeds and gain and loss from the
sale of receivables; (11) refunds, rebates, and re-
coveries of amounts previously expended or de-
ducted; (12) foreign exchange gain or loss; (13)
royalties and income from passive investments in
patents, copyrights, trademarks, trade names,
plans, specifications, blueprints, processes, tech-
niques, formulas, designs, layouts, patterns, draw-
ings, manuals, and technical know-how; (14) pari-
mutual wager winnings and purses; and (15) other
items not includible in apportionable income.

"Gross receipts" means gross sales less returns
and allowances, plus service charges, freight,
carrying charges, or time-price differential charges
incidental to the sales. Federal and state excise
taxes, including sales and use taxes, are included
as part of the receipts if the taxes are passed on to
the buyer, or included as part of the selling price.

The statutes and administrative rules include
provisions for determining if certain sales are con-
sidered to be in Wisconsin, and therefore included
in the numerator of the sales factor. (In general, all
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the corporation's sales or gross receipts are in-
cluded in the denominator.) For the purposes of
the sales factor, sales of tangible personal property
are considered in the state, regardless of the f.0.b.
point (where responsibility for goods is trans-
ferred) or other conditions of the sale, if: (1) the
property is delivered or shipped to a purchaser,
other than the federal government, within the
state; or (2) the property is shipped from an office,
store, warehouse, factory, or other place of storage
in Wisconsin and delivered to the federal govern-
ment within the state.

In addition, certain sales of personal property
in states where a taxpayer has no nexus are treated
as being in Wisconsin. These sales are known as
"throwback sales", and include the following:

1. Sales of tangible personal property that is
shipped from an office, store, warehouse, factory,
or other place of storage in Wisconsin and deliv-
ered to the federal government outside the state,
and the taxpayer is not within the jurisdiction, for
income tax purposes, of the destination state.

2.  Sales of tangible personal property that is
shipped from an office, store, warehouse, factory,
or other place of storage in Wisconsin to a pur-
chaser, other than the federal government, and the
taxpayer is not in the jurisdiction, for income tax
purposes, of the destination state.

3. Sales of tangible personal property by an
office in Wisconsin to a purchaser in another state,
that are not shipped or delivered from Wisconsin,
if the taxpayer is not within the jurisdiction, for
income tax purposes, of either the state from
which the property is delivered or shipped, or the
destination state.

Under current law provisions, gross receipts
from the use of computer software, sales of ser-
vices and intangibles, and royalties are not subject
to throwback rules.

In general gross receipts from leases, rentals, or
licensing of real property are considered to be in
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Wisconsin if the real property is located in the
state. Gross receipts from the lease, rental, licens-
ing, or other use of tangible personal property are
treated as in Wisconsin to the extent that the prop-
erty is used in the state.

Gross receipts from the use of computer soft-
ware are treated as in the state if the purchaser or
licensee uses the software at a location in the state.
Computer software is used in Wisconsin if the
purchaser or licensee uses the software in the regu-
lar course of business operations in the state, for
personal use in the state, or if the purchaser or li-
censee is an individual whose domicile is in the
state. If the purchaser or licensee uses the com-
puter software in more than one state, the gross
receipts are divided among those states having
jurisdiction to impose an income tax on the tax-
payer in proportion to the use of the software in
those states. In order to determine computer soft-
ware use in each state, the Department of Revenue
is authorized to consider the number of users in
each state where the software is used, the number
of site licenses or workstations in Wisconsin, and
any other factors that reflect the use of computer
software in Wisconsin.

Gross receipts from services are considered in
Wisconsin if the purchaser of the service received
the benefit of the service in Wisconsin. The benefit
of the service is received in the state if any of the
following applies: (1) the service relates to real
property that is located in Wisconsin; (2) the ser-
vice relates to tangible personal property that is
located in the state at the time the service is re-
ceived, or tangible personal property that is deliv-
ered directly or indirectly to customers in the state;
(3) the service is provided to an individual who is
physically present in Wisconsin at the time the
service is received; and (4) the service is provided
to a person engaged in a trade or business in Wis-
consin, and relates to that person's business in the
state. If the purchaser of a service receives the
benefit of the service in more than one state, the
gross receipts are included in the numerator of the
sales factor based on the portion of the service re-
ceived in Wisconsin.



Gross royalties and other gross receipts re-
ceived for the use or license of intangible property
are treated as Wisconsin sales if any of the follow-
ing applies: (1) the purchaser uses the intangible
property in the operation of a trade or business at
a location in Wisconsin; (2) the purchaser or licen-
see is billed for the purchase or license of the use
of the intangible property in Wisconsin; or (3) the
purchaser or licensee of the intangible property
has its commercial domicile in Wisconsin. If the
purchaser or licensee uses the intangible property
in the operation of a trade or business in more than
one state, the gross royalties and other gross re-
ceipts from the use of intangible property are di-
vided among the states having jurisdiction to im-
pose an income tax in proportion to the use of the
intangible property in those states.

Sales of intangible property, excluding securi-
ties, are treated similarly to license receipts and
royalties from intangible property in that the sales
are considered in the state if the purchaser is billed
or the purchaser's commercial domicile is in Wis-
consin. In addition, the sales are considered in the
state if the purchaser uses the intangible property
in the regular course of business operations, or for
personal use. Sales of intangible property used in
more than one state are allocated proportionally
among the states in the same manner as royalties
and license receipts from intangibles.

Factors that may be considered to determine
the purchaser's or licensee's use of intangible
property in Wisconsin include the number of li-
censed sites in each state, the volume of property
manufactured, produced, or sold, based on the
arrangement at locations in Wisconsin, or other
data on the relative usage of the intangible prop-
erty in Wisconsin. In cases where the location of
the use of the intangible property cannot be de-
termined, the purchaser's billing address or com-
mercial domicile can be used to determine if the
usage of the intangible property is in Wisconsin.

"Intangible property” includes patents, copy-
rights, trademarks, trade names, service names,
franchises, licenses, plans, specifications, blue-

prints, processes, techniques, formulas, designs,
layouts, patterns, drawings, manuals, technical
know-how, contracts, and customer lists. Intangi-
ble property does not include stocks, bonds, cer-
tificates of deposit, or other securities.

Interstate Financial Institutions. The apportion-
able income of financial institutions is apportioned
using a single receipts factor. In general, the re-
ceipts factor is the ratio of the taxpayer's receipts in
Wisconsin to the taxpayer's total receipts every-
where during the taxable year. Interest, dividends,
gross receipts, or net gains from sales of securities
held for investment purposes, and other income
from investment assets cannot be included in the
receipts factor.

A "financial institution” is defined as any finan-
cial organization incorporated or organized under
federal or state law, or the laws of any foreign
country that is one of the following: (1) a bank
holding company under state law, including a fed-
eral bank holding company, an in-state bank hold-
ing company, an out-of-state bank holding com-
pany, and a foreign bank holding company; (2) a
bank under federal law, including a national bank
organized and existing as a national bank associa-
tion pursuant to federal law, and a state bank or-
ganized and operating under state law; (3) a sav-
ings and loan holding company under federal or
state law; (4) a savings bank holding company un-
der state law; (5) a savings association or federal
savings bank under federal law, including a sav-
ings and loan association, building and loan asso-
ciation, or cooperative bank, and an association
and a savings bank under state law; (6) a trust
company operating as a fiduciary under state law,
or a corporation, LLC, association, partnership,
business trust, or other legal entity authorized to
act as a trustee, personal representative, executor,
administrator, guardian, conservator, assignee, or
agent, or in any other fiduciary capacity for indi-
viduals and businesses in the administration of
trust funds, estates, and custodial arrangements, in
stock and bond transfer and registration, in fiduci-
ary investment, and estate planning, and other re-
lated services; (7) an industrial bank, industrial
loan company or similar organization under fed-
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eral law; (8) a safe deposit company that maintains
vaults, for the deposit and safe-keeping of valu-
ables, and that rents compartments or boxes to
customers who have exclusive access to these com-
partments or boxes, subject to the oversight and
under the rules and regulations of the company;
(9) a private banker including an unincorporated
entity operated as a partnership that specializes in
investing and managing the money of private cli-
ents; (10) any corporation engaged in international
or foreign banking organized under federal law;
(11) any agency or branch of a foreign depository
under federal law; (12) any credit union to the ex-
tent of its receipts from public deposits, (13) a pro-
duction credit association or land bank under fed-
eral law; (14) a consumer finance company, small
loan company, or a sales finance company under
state law; (15) a mortgage banker under federal
law; (16) a credit card bank; (17) any subsidiary of
another financial institution, if a significant pur-
pose or the primary function for the subsidiary is
to hold investments.

"Credit card bank" means an institution that is
primarily engaged in credit card operations, which
does not accept demand deposits, or deposits that
the depositor may withdraw by check or similar
means for payment to third parties or others, and
which does not engage in the business of making
commercial loans.

The numerator of the receipts factor for finan-
cial institutions includes all of the items included
in the following list. These receipts from the tax-
payer's activities everywhere are also included in
the denominator of the sales factor. Specifically,
the numerator of the sales factor for financial insti-
tutions includes:

1.  Gross receipts from the lease, rental, or
licensing of, or the sublease of real property in the
state.

2. Gross receipts from the lease, rental, or
licensing of, or sublease of tangible personal prop-
erty in Wisconsin, to the extent the property is
used in the state;
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3. Gross interest, fees, points, charges, and
penalties from loans secured by real property to
the extent the property securing the loan is located
in Wisconsin. "Loan" means any extension of credit
resulting from direct negotiations between the
taxpayer and its customer, or the purchase, in
whole or part, of an extension of credit from an-
other.

4, Gross interest, fees, points, charges, and
penalties from loans secured by tangible personal
property, to the extent the personal property se-
curing the loan is located in Wisconsin.

5.  Gross interest, fees, points, charges, and
penalties from loans that are not secured by real or
tangible personal property if the loan borrower is
located in the state.

6. Net gains (not less than zero) from the
sale of loans secured by real or tangible personal
property, and from the sale of loans not secured by
real or tangible personal property, if the loan bor-
rower is located in Wisconsin.

7. Gross interest, fees, points, charges, and
penalties from credit card receivables, and gross
receipts from annual fees and other fees charged to
credit card holders, if the billing address of the
credit card holder is in Wisconsin. "Credit card"
includes a credit card, debit card, purchase card,
and a travel or entertainment card.

8.  Net gains (not less than zero) from the
sale of credit card receivables, if the billing address
of the credit card holder is in Wisconsin.

9.  Credit card issuer's reimbursement fees, if
the billing address of the credit card holder is in
the state. "Credit card issuer's reimbursement fee"
means the fee that a taxpayer receives from a mer-
chant's bank because a person to whom the tax-
payer has issued a credit card has paid for mer-
chandise or services sold by the merchant with the
credit card.

10. Gross receipts from merchant discount,



net of credit card holder add-backs, but reduced
by interchange transaction fees or issuer's reim-
bursement fees paid to another for charges made
by its credit card holders. "Merchant discount”
means the fee or negotiated discount that is
charged to a merchant for accepting a credit card
as payment for merchandise or services that are
sold to the credit card holder.

11. Loan servicing fees derived from loans
owned by the taxpayer or another person, includ-
ing servicing participations, secured by real or
tangible personal property, or such fees that are
not secured by real or tangible personal property,
if the loan borrower or guarantor of the loan is lo-
cated in the state. "Loan servicing fees" include
fees or charges for originating and processing loan
applications, such as prepaid interest and loan dis-
counts, and for collecting, tracking, and accounting
for loan payments received. "Loan servicing fees"
also include gross receipts from the sale of loan
servicing rights.

12. Gross fees or other charges for the issu-
ance of travelers checks, cashiers checks, certified
checks, and money orders if the checks or money
orders are purchased in Wisconsin.

13. Gross receipts from the use of automated
teller machines located in Wisconsin.

14. Gross receipts from the rental of safety
deposit boxes, if the boxes are located in the state.

15. Gross receipts from the maintenance of
accounts, including but not limited to service
charges for maintaining accounts, overdraft
charges, charges for copies of statements, and
checks and fees for account reconciliation, if the
service is provided to an account holder that is not
engaged in a trade or business, and the account
holder's billing address is in the state, or the ser-
vice is provided to an account holder engaged in a
trade or business, the account holder maintains a
regular place of business in Wisconsin, and the
service received relates to business in Wisconsin.

16. Electronic funds transfer fees, if the ser-
vice is provided to a customer that is not engaged
in a trade or business and the customer's billing
address is in Wisconsin, or the service is provided
to a customer that is engaged in a trade or busi-
ness, the customer maintains a regular place of
business in the state, and the service received re-
lates to the business in the state.

17. Gross amounts of any fees or charges gen-
erated from cash management services, including
but not limited to, lockbox services, depository
transfer checks, and payables management, if the
service is provided to a customer that is engaged
in a trade or business, the customer maintains a
regular place of business in Wisconsin, and the
service received relates to business in the state.

18. Gross amounts from international trade
services, including but not limited to, letters of
credit and bankers acceptance notes, if the service
is provided to a customer that is engaged in a
trade or business, the customer maintains a regular
place of business in Wisconsin, and the service re-
ceived relates to the business in the state.

19. Gross receipts from data processing ser-
vices, document imaging services, and microfilm-
ing services, if the service is provided to a cus-
tomer that is engaged in a trade or business, the
customer maintains a regular place of business in
Wisconsin, and the service relates to the business
in the state.

20. Gross receipts from research services if the
service is provided to a customer that is not en-
gaged in a trade or service, and the customer’s bill-
ing address is in Wisconsin, or the service is pro-
vided to a customer that is engaged in a trade or
business, the customer maintains a regular place of
business in Wisconsin, and the service relates to
the business in the state.

21. Gross receipts from trust services if the

service is provided to a customer who is not en-
gaged in a trade or business and the customer's
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billing address is in Wisconsin, or the service is
provided to a customer that is engaged in a trade
or business, the customer maintains a regular place
of business in the state, and the service relates to
the business in the state.

22. Gross receipts, including commissions,
management fees, or underwriting fees, earned
from investment banking services if the issuer of
the securities is not engaged in a trade or business
and the issuer's billing address is in Wisconsin, or
the issuer of the securities is engaged in a trade or
business, the issuer of the securities maintains a
regular place of business in the state, and the secu-
rities relate to that person's business in Wisconsin.
"Investment banking services" include assisting
business customers in obtaining new financing by
underwriting and selling new securities issued by
the customer to the public.

23. Fees, commissions, margin interest, and
other gross receipts from security brokerage ser-
vices, and net gains, net of commissions, but not
less than zero, from sales of trading assets if the
customer's billing address is in Wisconsin. ("Trad-
ing assets" include securities, commodities, and
related financial instruments that a taxpayer ac-
quires and holds for sale in its inventory account.)
Gross receipts or net gains from sales or other dis-
positions of investment assets are not included in
the receipts factor.

24. Gross receipts from other services if the
purchaser of the service received the benefit of the
service in Wisconsin, to the extent the benefit is
received in the state, under the following circum-
stances: (a) the service relates to real property that
is located in the state; (b) the service relates to tan-
gible personal property that is located in the state
at the time the service is received, or tangible per-
sonal property that is delivered directly or indi-
rectly to customers in the state; (c) the service is
provided to an individual who is physically pre-
sent in the state at the time the service is received;
or (d) the service is provided to a person engaged
in a trade or business in Wisconsin and relates to
that person's business in the state.
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25. Gross receipts from the use of computer
software if the purchaser or licensee uses the com-
puter software at a location in Wisconsin.

26. Gross royalties and other gross receipts
received for the use of intangible property if the
user, purchaser, or licensee uses the intangible
property at a location in Wisconsin.

27. All other receipts includible in the basic
sales factor generally used to apportion the income
of corporations.

Specific provisions are used to determine the
amount of gross receipts included in the numera-
tor of the sales a factor in cases where the service is
received in more than one state, or where the state
in which the service is received cannot be deter-
mined.

"Loans" include participations, syndications,
and leases treated as loans for federal income tax
purposes. "Loans" do not include: certain proper-
ties treated as loans under the IRC; futures or for-
ward contracts; options; notional principal con-
tracts such as swaps; credit card receivables, in-
cluding purchased credit card relationships; non-
interest bearing balances due from depository in-
stitutions; cash items in the process of collection;
federal funds sold; securities purchased under
agreements to resell; assets held in a trading ac-
count; securities; interests in a real estate mortgage
investment conduit (REMIC), or other mortgaged-
backed or asset-backed securities; or other similar
items. "Participation” means an extension of credit
in which an undivided ownership interest is held
on a pro rata basis in a single loan or pool of loans
and related collateral. "Syndication" means an ex-
tension of credit in which two or more persons
fund, and each person is at risk only up to a speci-
fied percentage of the total extension of credit, or
up to a specified dollar amount.

"Billing address" means the address indicated
in the taxpayer's books and records on the first day
of the tax year, or on a later date in the tax year
when the customer relationship began, to which a



taxpayer regularly sends any notice, statement, or
bill to the taxpayer's customer. The billing address
of a customer who is a natural person means the
address of that person’'s domicile. "Borrower lo-
cated in this state” means either: (1) a borrower
that is engaged in a trade or business and uses the
loan proceeds in trade or business activities in
Wisconsin or whose billing address is in the state;
or (2) a borrower who is not engaged in a trade or
business whose billing address is in Wisconsin.
"Commercial domicile means the location from
which a trade or business is principally managed
and directed. "Domicile means a natural person's
true, fixed, and permanent home where that per-
son intends to remain permanently and indefi-
nitely, and to which, whenever absent, that person
intends to return. A natural person may have only
one domicile at any time.

The sales factor for financial institutions also
includes gross receipts and net gain, as defined for
purposes of the financial institution sales factor,
from services provided to, or on behalf of, a regu-
lated investment company (RIC) as defined under
the IRC. Receipts received from a RIC include
amounts received directly or indirectly from the
RIC, and amounts received from shareholders in
the RIC. The RIC is considered the purchaser or
consumer of the services.

Interstate Brokerage Houses, Investment Companies
and Advisors, and Underwriters A brokerage house,
investment advisor, investment company, or un-
derwriter apportions income using an industry
specific receipts factor. Interest, dividends, gross
receipts or net gains from sales of securities, and
other income from investment assets held by a
taxpayer in the taxpayer's investment account may
not be included in the receipts factor. The sales
factor for interstate broker-dealers, investment ad-
visers, investment companies, and underwriters
must include the types of receipts in the following
list. The numerator must include:

1. Gross brokerage commissions earned, if
the billing address of the customer is in Wisconsin.
"Brokerage commission” includes, but is not lim-

ited to, all sales fees on agency or principal trans-
actions charged explicitly or implicitly.

2. Total margin interest earned on behalf of
brokerage accounts owned by customers, if the
billing address of the customer is in the state.

3. Account maintenance fees received on
behalf of brokerage accounts owned by customers,
if the billing address of the customer is in the state.

4. Gross receipts, net of commissions, from
sales of trading assets, if the day-to-day decisions
regarding the trading occur at a location in Wis-
consin, or if the trading policies and guidelines are
established in the state.

5. Gross payments received on investment
contracts issued by the taxpayer and held by cus-
tomers, if the billing address of the customer is in
Wisconsin. "Investment contract® includes any
bonds, shares, coupons, certificates of member-
ship, or other obligations or agreements issued by
the taxpayer to return to the holders or owners
money or anything of value at some future date.

6. Gross receipts, including gross commis-
sions, gross management fees, or gross underwrit-
ing fees, earned in performing activities on behalf
of the issuer of the securities, if the issuer of the
securities either: (a) is not engaged in a trade or
business and the issuer's billing address is in Wis-
consin; or (b) maintains a regular place of business
in the state, and the securities relate to that per-
son's business in Wisconsin, to the extent the ser-
vice is received in the state.

7. All other receipts includible in the sales
factor generally used to apportion the income of
multistate corporations.

"Broker-dealer" means a person engaged in the
business of effecting transactions in securities,
commodities, and related financial instruments for
the account of another, or for the person's own ac-
count. A "broker-dealer” is not a sales agent; an
issuer with respect to purchasing and selling the
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issuer's own securities; a bank, savings institution,
or trust company, when effecting transactions for
its own account, or acting as an agent; a person in
that person's capacity as a personal representative,
executor, administrator, holder of power of attor-
ney, guardian, trustee of a testamentary or inter
vivos trust, conservator, or pledge; or other per-
sons excluded from the definition of "broker-
dealer” under the state securities law.

The definition of an "investment advisor is ref-
erenced to federal law. Under federal law, "in-
vestment advisor" means any person who for
compensation engages in the business of advising
others, either directly or through publications or
writings, as to the value of securities, or as to the
advisability of investing in, purchasing, or selling
securities, or who, for compensation and as a regu-
lar business, issues or promulgates analyses, or
reports concerning securities. The definition of "in-
vestment advisor" does not include: (1) a bank, or
any bank holding company as defined under fed-
eral law, except to the extent that such bank or
bank holding company serves or acts as an in-
vestment advisor to a registered investment com-
pany, and in cases where such services are pro-
vided through a separately identifiable depart-
ment or division, the division or department is
deemed the investment advisor; (2) any lawyer,
accountant, engineer, or teacher whose perform-
ance of such services is solely incidental to the
practice of the individual's profession; (3) any bro-
ker or dealer whose performance of such services
is solely incidental to the conduct of business, and
who receives no compensation for such services;
(4) the publisher of any bona fide newspaper,
news magazine, or business or financial publica-
tion of general and regular circulation; (5) any per-
son whose advice, analyses, or reports relate only
to securities which are direct obligations of, or
have the principal or interest guaranteed by the
U.S., or securities issued or guaranteed by corpora-
tions in which the U.S. has a direct interest, and
which have been designated as exempted securi-
ties under federal law, or by the Secretary of
Treasury; (6) any nationally recognized rating ser-
vice, as defined under federal law, unless the or-
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ganization engages, on behalf of others, in issuing
recommendations as to purchasing, selling, or
holding securities, or in managing assets, consist-
ing in whole or in part of securities; and (7) other
entities designated by the Securities and Exchange
Commission.

The definition of "underwriter” is also refer-
enced to federal law. "Underwriter" means any
person who, in connection with the distribution of
any security, has purchased from an issuer a secu-
rity with a view to, or offers or sells for an issuer of
the security, or who has a participation in the di-
rect or indirect underwriting of such an undertak-
ing. The meaning of "underwriter" does not in-
clude a person whose interest is limited to a com-
mission from an underwriter or dealer that is not
in excess of the usual and customary distributor's
or sellers' commission. "Issuer" includes, in addi-
tion to any issuer, any person directly or indirectly
controlling or controlled by the issuer, or any per-
son under direct or indirect common control with
the issuer.

Interstate Telecommunications Companies. Inter-.
state telecommunications companies apportion
income using the arithmetic average of the per-
centages of payroll, property, and sales in Wiscon-
sin to total company payroll, property, and sales,
respectively.

The property factor of the apportionment for-
mula for telecommunications companies generally
is the ratio of the average value of real and tangi-
ble personal property owned or rented and used
by the taxpayer in the production of apportionable
income in Wisconsin, to the average value of such
property everywhere. Property owned by the tax-
payer is valued at its original cost, while rented
property is valued at eight times the net annual
rental determined at arm's length. Average value
is generally determined by averaging the value of
the property at the beginning and end of the tax
period. DOR may require the taxpayer to use aver-
age monthly values instead, if necessary for de-
termining a reasonable value.



The payroll factor of the apportionment for-
mula is the ratio of the total amount paid in Wis-
consin during the tax period for compensation in
the production of apportionable income to the to-
tal amount of such compensation paid every-
where. Specific rules are used to determine the
amount of compensation paid in Wisconsin in
cases where a portion of an employee's service is
not performed in Wisconsin. Compensation in-
cludes; (1) wages, salaries, commissions, and any
other form of remuneration paid to employees for
personal services; (2) the value of board, rent,
housing, lodging, and other benefits or services
furnished to employees in return for personal ser-
vices, provided that these amounts constitute in-
come to the recipient under the IRC; and (3) de-
ductible management or service fees paid, or allo-
cated by DOR, to a related corporation, as consid-
eration for the performance of personal services.

The sales factor in the apportionment formula
for telecommunications companies is the same as
that used to apportion the income of most other
corporations, and is the ratio of gross receipts from
sales derived in the production of apportionable
income in Wisconsin to gross receipts from such
sales everywhere. However, specific rules are used
to determine (source) if a sale is in Wisconsin. In
general, the gross receipts from the sale of tele-
communications service, or mobile telecommuni-
cations service are considered in Wisconsin if the
customer’s place of primary use of the service is in
Wisconsin. Similarly, gross receipts from the sale
of ancillary services are in the state if the cus-
tomer's place of primary use is in the state.

Gross receipts from the sale of telecommunica-
tions services sold on a call-by-call basis are con-
sidered in Wisconsin if: (1) the call both originates
and terminates in Wisconsin; or (2) the call either
originates or terminates in Wisconsin, and the ser-
vice address is located in the state. Gross receipts
from the sale of postpaid calling services, prepaid
calling services, and prepaid wireless calling ser-
vices are in Wisconsin if the origination point of
the telecommunications signal, as first identified
by the service provider's system, or, if the system

used to transport telecommunications signals is
not the seller's, as identified by information re-
ceived by the seller from its service provider, is
located in the state.

The following gross receipts from private
communications services are treated as in
Wisconsin:

1. Any separate charge attributable to a
customer channel termination point located in
Wisconsin.

2. If all customer channel termination points
are located entirely in Wisconsin, the gross receipts
attributable to those customer termination points.

3. Fifty percent of the gross receipts attribut-
able to segments of a channel between two cus-
tomer termination points located in different
states, if one of those customer channel termina-
tion points is located in Wisconsin.

4. If the segments are not charged separately,
the gross receipts attributable to segments of a
communications channel that is located in Wiscon-
sin, and in more than one other state or equivalent
jurisdiction, computed based on a percentage de-
termined by dividing the number of customer
channel termination points in Wisconsin by the
total number of customer channel termination
points in all jurisdictions where segments of the
communications channel are located.

The following gross receipts from carrier net-
work access and from the sale of telecommunica-
tions services for resale are considered in Wiscon-
sin:

1. Gross receipts from access fees attribut-
able to intrastate telecommunications service that
both originates and terminates in Wisconsin.

2. Where the access fees gross receipts are
not from service that both originates and termi-
nates in the state, 50% of the gross receipts from
access fees attributable to interstate telecommuni-
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cations service, if the interstate call either origi-
nates or terminates in Wisconsin.

3.  Gross receipts from interstate end user
access line charges, including the surcharge ap-
proved by the Federal Communications Commis-
sion (FCC) and levied pursuant to federal law, if
the customer's service address is in Wisconsin.

4.  Gross receipts from sales of telecommuni-
cations services to other telecommunication ser-
vice providers for resale, if the reseller's sale to the
customer would be sourced to the state under the
sourcing rules specified for telecommunications
companies, provided that the information is read-
ily available to make that determination. If the in-
formation is not readily available, the taxpayer is
required to use a reasonable and consistent
method to determine the amount of gross receipts
that are derived from Wisconsin, based on the in-
formation that is available.

All other types of sales are sourced to the state
using general sales factor statutory and adminis-
trative rule provisions.

"Telecommunications company” means any
person that owns, operates, manages, or controls
any plant or equipment used to furnish telecom-
munications services and cable television services
within Wisconsin, directly or indirectly to the pub-
lic, and that derives at least 70% of its gross income
for the current tax year from the provision of tele-
communications services and cable television ser-
vices, excluding internet service and the resale of
telecommunications by telecommunications resel-
lers. For purposes of the 70% income test, gross
income does not include interest, dividends, rents,
royalties, capital gains, or ordinary gains from as-
set dispositions, other than in the normal course of
business. An internet service provider is not a
"telecommunications company."

"Telecommunications services" means elec-

tronically transmitting, conveying, or routing
voice, data, audio, video, or other information or
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signals to a point, or between or among points.
"Telecommunications services" include the trans-
mission, conveyance, or routing of such informa-
tion or signals in which computer processing ap-
plications are used to act on the content's form,
code, or protocol for transmission, conveyance, or
routing purposes, regardless of whether the ser-
vice is referred to as voice over Internet protocol
service, or classified by the FCC as an enhanced or
value-added nonvoice data service.

"Telecommunications services" do not include:
(1) data processing and information services that
allow data to be generated, acquired, stored, proc-
essed, or retrieved and delivered to a purchaser by
an electronic transmission, if the purchaser's pri-
mary purpose for the underlying transaction is the
processed data; (2) installing or maintaining wir-
ing or equipment on a customer's premises; (3)
tangible personal property; (4) advertising, includ-
ing directory advertising; (5) billing and collection
services provided to third parties; (6) internet ac-
cess services; (7) radio and television audio and
video programming services, regardless of the
medium in which the services are provided, in-
cluding cable services, audio and video program-
ming services delivered by commercial mobile ra-
dio service providers, and the transmitting, con-
veying, or routing of such services by the pro-
gramming service provider; (8) ancillary services;
and (9) digital products delivered electronically,
including software, music, video, reading materi-
als, or ringtones.

Interstate Air and Motor Carriers, Railroads, and
Pipeline Companies. As noted, interstate air carriers,
interstate motor carriers, interstate railroads and
sleeping car companies, and interstate pipeline
companies use industry specific, multi-factor ap-
portionment formulas to apportion income for
Wisconsin corporate income/franchise tax pur-
poses. The specific apportionment factors used by
these types of companies and by interstate tele-
communications companies are shown in Table 1

(page 14).



APPENDIX 3

Corporate Income and Franchise Tax Credits

The credits available under the state corporate
income and franchise tax are described below.

Corporate Nonrefundable Tax Credits

Research Tax Credit. The state research credit
is equal to 5% of the increase in a corporation’s
qualified research expenditures in Wisconsin over
the base amount. The "base amount" is calculated
by multiplying the taxpayer's average annual
gross receipts for the preceding four years by a
fixed-base percentage. However, the base amount
does not include sales treated as throwback sales
in the corporate apportionment formula. The
"fixed-base" percentage is the percentage that the
taxpayer's total aggregate qualified research ex-
penditures for a specified period is of the tax-
payer's total aggregate gross receipts for those
years. The fixed-base percentage cannot exceed
16%. In addition, the base amount cannot be less
than 50% of research expenses in the year for
which the credit is claimed. Consequently, the
state research credit is 5% of the lesser of: (a) the
excess of current year research expenses over the
base amount; or (b) 50% of current year research
expenses.

A 10% tax credit can also be claimed for
gualified research expenses (less the base amount)
for the following activities:

1. Designing internal combustion engines for
vehicles, including expenses related to designing
vehicles that are powered by such engines, and
improving production processes for such engines
and vehicles.

2. Designing and manufacturing energy effi-
cient lighting systems, building automation and
control systems, or automotive batteries for use in
hybrid-electric vehicles that reduce the demand for
natural gas or electricity, or improve the efficiency

of its use.

"Internal combustion engine" includes substi-
tute products such as fuel cell, electric, and hybrid
drives. "Vehicle" means any vehicle or frame, in-
cluding parts, accessories, and component tech-
nologies, in which an engine is mounted for use in
mobile or stationary applications. "Vehicle" in-
cludes any truck, tractor, motorcycle, snowmobile,
all-terrain vehicle, boat, personal watercraft, gen-
erator, construction equipment, lawn and garden
maintenance equipment, automobile, van, sports
utility vehicle, motor home, bus, or aircraft.

"Frame" includes: (1) every part of a motorcy-
cle, except tires; (2) in the case of a truck, the con-
trol system and the fuel and drive train, excluding
any comfort features located in the cab, or the tires;
and (3) in the case of a generator, the control mod-
ules, fuel train, fuel scrubbing process, fuel mixers,
generator, heat exchangers, exhaust train, and
similar components.

Start-up companies must use a minimum fixed-
base percentage of 3%. As a result, start-up com-
panies must spend 3% of their gross receipts on
research in order to qualify for the credit. For years
six to ten, the percentages are an increasing por-
tion of the percentage which qualified research
expenses bear to gross receipts for certain prior
years. A "start-up company" is defined as a firm
that, during the five-year period used to compute
the fixed-base percentage, has fewer than three
taxable years in which the taxpayer had both gross
receipts and qualified research expenses.

The credit applies only to research expendi-
tures paid or incurred in connection with the trade
or business of the taxpayer that are research and
development costs in an experimental or labora-
tory sense. In general, qualifying expenses are non-
capital, and thus, do not include spending for
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buildings and equipment. Qualified research ex-
penses are the sum of: (1) in-house expenditures
for research, wages, and supplies used in research,
plus certain amounts paid for research use of labo-
ratories, equipment, computers, or other personal
property; and (2) 65% of the amount paid by the
taxpayer for qualified research conducted on be-
half of the taxpayer. Examples of eligible costs in-
clude: (1) the costs incident to the development of
an experimental or pilot model, a plant process, a
product, a formula, an invention, or similar prop-
erty; and (2) the cost of improving this type of
property. Qualified research is research which is
undertaken for the purpose of discovering infor-
mation which is technological in nature and the
application of which is intended to be useful in the
development of a new or improved business com-
ponent of the taxpayer. In addition, substantially
all of the activities of the research must be ele-
ments of a process of experimentation relating to a
new or improved function, performance, reliabil-
ity, or quality.

Corporations may elect to determine the re-
search credit under the federal alternative research
credit rules. Under these rules, the research credit
is the difference between certain percentages of
average gross receipts and actual research ex-
penses.

In all cases, only the expenses for eligible re-
search activities conducted in Wisconsin qualify
for the credit. If the credit amount exceeds the cor-
poration's tax liability, it is not refundable, but un-
used amounts can be carried forward 15 years to
offset future tax liabilities. Members of combined
groups can share unused research tax credits and
credit carryforwards to offset other member's' tax
liabilities.

Research Facilities Tax Credit. The research
facilities credit is equal to 5% of the annual expen-
ditures for constructing or equipping new facilities
or expanding existing facilities in Wisconsin to
conduct qualified research activities. Qualified re-
search activities are defined as those eligible for
the research expense credit. Eligible capital expen-
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ditures include only amounts paid or incurred for
tangible depreciable property, but do not include
expenditures for replacement property. This credit
also is not refundable, but unused amounts can be
carried forward to offset corporate income tax li-
ability for up to 15 years.

A research facilities tax credit can also be
claimed for 10% of the amount paid to equip and
construct new facilities or expand existing facilities
used in Wisconsin for qualified research for: (1)
designing internal combustion engines; or (2) de-
signing and manufacturing energy efficient light-
ing systems, building automation and control sys-
tems, or certain automotive batteries.

Unused research facilities tax credits and credit
carryforwards can be shared by combined group
members, and used to offset the tax liabilities of
other group members.

Super Research and Development Tax Credit.
The super research and development tax credit is
equal to the amount of qualified research expenses
paid or incurred by the corporation in a tax year
that exceeds 1.25 times the average annual amount
of qualified research expenses paid or incurred in
the previous three tax years. Unused credit
amounts can be carried forward up to five years to
offset future tax liabilities.

"Qualified research expenses" are qualified re-
search expenses as defined under the Internal
Revenue Code incurred by the claimant for re-
search conducted in Wisconsin for the tax year.
(This is the same definition used for the state re-
search credit.)

This credit is not sharable among combined
group members.

Early Stage Business Investment Tax Credits.
The early stage business investment program in-
cludes the angel investment tax credit, which can
be claimed under the state individual income tax,
and the early stage seed investment tax credit,
which can be claimed under the state individual



income, corporate income/franchise taxes, and
insurance premiums taxes.

Angel Investment Tax Credit. The angel in-
vestment tax credit equals 25% of the claimant's
bona fide angel investment made directly in a
qualified new business venture (QNBV) for the tax
year. The maximum aggregate amount of angel
investment tax credits that can be claimed for a tax
year is $20 million, plus an additional $250,000 for
tax credits claimed for investments in nanotech-
nology businesses. The maximum total amount of
tax credits that can be claimed for all tax years is
$47.5 million. This tax credit can only be claimed
under the state individual income tax.

Early Stage Seed Investment Tax Credit. The
early stage seed investment tax credit is equal to
25% of the claimant's investment paid in the tax
year to a certified fund manager that the fund
manager invests in a QNBV certified by the De-
partment of Commerce (Commerce). The maxi-
mum aggregate amount of early stage seed in-
vestment tax credits that can be claimed for a tax
year is $20.5 million, plus an additional $250,000
for tax credits claimed for investments in
nanotechnology businesses.

The aggregate amount of investment in any
one QNBYV that may qualify for early stage seed
investment (and angel investment) tax credits is
$8.0 million. Investments in a QNBV must be
maintained in the business by a certified fund
manager for at least three years. Partners, mem-
bers of LLCs, and shareholders of tax-option cor-
porations may claim the tax credits in proportion
to their ownership interest, or as specially allo-
cated in organizational documents.

Venture capital funds must follow a verifica-
tion process in order to receive tax credits based on
eligible investments. For each investment in the
gualified new business venture, the certified fund
manager is required to provide Commerce with a
copy of its investor agreement and proof of in-
vestment. The qualified new business venture
must provide an attestation to the investment.

Based on a review of submitted materials, Com-
merce issues a verification form to the certified
fund manager stating the amount of tax credits
that may be claimed. Investors must submit a copy
of the certification for tax benefits issued for the
business and/or fund manager, and the verifica-
tion form, including the amount of tax benefits
that may be claimed, and the date and amount of
the investment, with the investor's tax return.

Commerce can revoke verification of tax credits
if the investment in the QNBV by the certified
fund manager is not maintained for a minimum of
three years, or the investment funds are not used
for a legitimate business purpose.

To be eligible for a tax credit, an investment in
a QNBYV must meet the following criteria:

1. The initial qualifying investment by the
fund manager into the QNBV must be made after
the date that the fund manager is certified by
Commerce.

2. The funds invested into the QNBV must
be clearly identifiable as being cash invested in the
fund managed by the fund manager after the date
that the fund manager is certified by Commerce.

3. Funds invested by certified fund manag-
ers, with principal offices based outside of Wiscon-
sin must be made side-by-side with equity inves-
tors based in Wisconsin with a minimum partici-
pation by state investors, as determined by Com-
merce, and based on the criteria used to certify
Wisconsin fund managers.

If the demand for early stage seed investment
tax credits exceeds the annual aggregate limit,
Commerce may reserve tax credits from the fol-
lowing year for qualifying investments. Con-
versely, Commerce, in consultation with DOR, is
authorized to carry forward unclaimed early stage
investment tax credits to future tax years.

Commerce can reallocate unused early stage
seed investment tax credits amounts (difference
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between the aggregate annual limit of $20.5 mil-
lion, and the amount of credits claimed for in-
vestments in QNBVS) to increase the credit
amounts that may be claimed under the refund-
able jobs tax credit. The proposed reallocation
must be submitted to the Joint Committee on Fi-
nance for approval, subject to 14- day passive re-
view process.

A person that makes an investment in a certi-
fied fund and who is eligible to claim an early
stage seed investment tax credit may sell or oth-
erwise transfer the credit to another person to off-
set that person's income, franchise, or insurance
premiums tax liability. To transfer the credit, the
person transferring the tax credit is required to: (1)
be allocated a tax credit by the certified fund man-
ager; (2) receive prior authorization from the certi-
fied fund manager; and (3) not sell, or otherwise
transfer, the early stage seed investment tax credit
more than once per investment in a QNBV in any
12-month period. In addition, a credit cannot be
sold or transferred if it has previously been sold or
transferred.

A certified fund manager is required to notify
both Commerce and DOR of a credit transfer, and
submit a copy of transfer documents that show the
transfer of credits from the seller to the buyer. The
fund manager must pay Commerce a fee of 1% of
the amount of tax credit that is sold or transferred.

The Department of Commerce is required to
certify QNBVs and fund managers, and to perform
other administrative functions related to revoca-
tion of certifications, transfer of credits, verification
of investments and credits, and processing and
compiling reports. Businesses and fund managers
must apply to Commerce to be certified.

Qualified New Business Venture. A business may
be certified as a QNBV by Commerce only if it
meets all of the following conditions:

1. It has its headquarters in Wisconsin (prin-

cipal administrative offices, and 80% of payroll for
Wisconsin employees).
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2. At least 51% of its employees are em-
ployed in the state.

3. It has the potential for increasing jobs
and/or capital investment in Wisconsin and the
business is engaged in: (a) manufacturing, bio-
technology, nanotechnology, communications, ag-
riculture, or clean energy creation or storage tech-
nology; (b) processing or assembling products, in-
cluding medical devices, pharmaceuticals, com-
puter software, computer hardware, semiconduc-
tors, any other innovative technology products, or
other products that are produced using manufac-
turing methods that are enabled by applying pro-
prietary technology; (c) services that are enabled
by applying proprietary technology; or (d) pre-
commercialization activity related to proprietary
technology that includes conducting research, de-
veloping a new product or business process, or
developing a service that is principally reliant on
applying proprietary technology.

4. The business is not primarily engaged in
real estate development; insurance; banking; lend-
ing; lobbying; political consulting; professional
services provided by attorneys, accountants, busi-
ness consultants, physicians, or health care con-
sultants; wholesale or retail trade; leisure; hospital-
ity; transportation; or construction.

5. It has fewer than 100 employees.

6. The business has not been operating in
Wisconsin for more than seven consecutive years.

7. It has not received aggregate private
equity investments of more than $10 million.

In determining whether to certify a business,
Commerce is required to consider at least the fol-
lowing factors: (1) the business is in one of Wis-
consin's targeted industries as determined by
Commerce; (2) high growth potential of the busi-
ness; (3) management team experience; (4) finan-
cial need; (5) percentage of funds that will be spent
in Wisconsin; (6) barriers to entry; and (7) innova-
tive or novel product or process.



Certified Investment Fund Manager. In order to
be eligible for investments that qualify for early
stage seed investment tax credits, the fund man-
ager must be certified by Commerce. In determin-
ing whether to certify an applicant as a certified
fund manager, Commerce is required to consider
all of the following factors:

1. The applicant's experience in: (a) manag-
ing venture capital funds; and (b) investing in high
growth, early stage businesses.

2. The past performance of: (a) investment
funds managed by the applicant; and (b) busi-
nesses assisted by the applicant.

3. The portion of investment in the invest-
ment fund to be managed by the applicant that it
expects to invest in qualified new business ven-
tures.

4.  Geographic distribution.

5. Focus on targeted industries or target
group members.

6.  Ability to access follow-on funding.

7. Services provided.

8. Commitment to Wisconsin.

9  Administrative and management fees.

Commerce is required to revoke the certifica-
tion of a business or fund manager, if the business
or fund manager does any of the following: (1)
supplies false or misleading information to obtain
the certification; (2) fails to continue to meet the
required conditions or qualifications for obtaining
the certification; (3) has violated state, federal, or
local laws or regulations related to the conduct of
the activities of the fund; (4) has been arrested or
convicted of a crime substantially related to the
activities of the fund. Commerce must notify DOR
of any revocation.

Certified fund managers are required to file
annual reports with Commerce that include in-
formation about the number and types of jobs cre-
ated, how the funds were used, benchmarks
achieved, commercialization success, and addi-
tional investments in the qualified new business
venture. Fund managers must file the annual re-
ports for the lesser of 10 years, or the life of the
investment fund.

"Investment” is defined as the investment of
cash in a qualified new business venture that is
used for legitimate business purposes in exchange
for any of the following: (1) common stock; (2)
partnership or membership interest; (3) preferred
stock; or (4) an equivalent ownership interest in
the qualified new business venture acceptable to
Commerce.

"Proprietary technology" means a product or
process that is marketed under exclusive legal
right of the inventor or maker, and is protected by
secrecy, patent, trademark, or copyright against
free competition.

"Headquarters" means the commercial business
location where staff members or employees are
physically employed and where at least 51% of the
company's financial, personal, legal, planning, or
other headquarters functions are handled.

Economic Development Tax Credit. Provi-
sions included in 2009 Act 2 discontinued the de-
velopment zones, enterprise development zones,
agricultural development zones, airport develop-
ment zones, and technology zones programs and
created the Business Development in Wisconsin
Tax Incentives program, which provides economic
development tax credits to eligible persons for
conducting specified types of economic develop-
ment projects in the state. The total amount of tax
benefits provided under the Business Develop-
ment in Wisconsin Tax Incentives program is lim-
ited to the total amount of tax benefits that were
authorized, but not allocated, to persons under the
previous programs on March 6, 2009. On that date
a total of $103.2 million in unallocated authorized
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zone tax credits remained. As of January, 2011,
$73.1 million in unallocated authorized economic
development tax credits had not been allocated to
eligible projects. A person that conducts a job crea-
tion, capital investment, employee training, or
corporate headquarters location or retention pro-
ject is eligible to be certified to claim tax benefits.

Job Creation Project. Economic development tax
credits can be claimed for full-time jobs created
and maintained, in addition to any existing full-
time jobs provided. A tax credit is provided for
each new employee, depending upon the new em-
ployee's wages, and compliance with any of three
requirements related to health insurance: (1) at
least 50% of the health insurance benefit premium
costs for the employees must be covered by the
employer; (2) at least 50% of the full-time employ-
ees must utilize the health insurance provided by
the employer; or (3) other employee health insur-
ance benefits are provided that are acceptable to
Commerce. The per-employee tax credits provided
are based on Table 4.

Tax credits are released by Commerce on an
annual basis, in direct proportion to the number of
jobs created.

Capital Investment Project. Economic develop-
ment tax credits are provided for projects that in-
volve significant investment in new equipment,
machinery, real property, or depreciable personal
property. The credit for capital investments is
available for capital investments in a project, be-
yond a certified business's normal capital expendi-
tures, that are needed to achieve a specific purpose

Table 4. Per-Employee Tax Credits
Tier Job Wage Range

1 Full-time jobs paying from 150% to

acceptable to Commerce, including diversifying
product lines, and modernizing and enhancing the
efficiency of production processes. In addition, the
investment must: (1) be the lesser of $10,000 for
each full-time employee working at the certified
business project location, or $1 million; or (2) retain
existing full-time jobs that may be lost without in-
vestment.

Businesses may be allocated economic devel-
opment tax credits equal to: (1) up to 3% of their
eligible capital investment in equipment, and up to
5% of their capital investment for real property;
and (2) per-employee tax credits shown in Table 4
based on the retention of existing full-time jobs.
Businesses whose primary activity includes retail,
commercial development, recreation, entertain-
ment, or direct health care are not eligible to earn
capital investment tax credits. The Department of
Commerce releases tax credits on an annual basis,
as eligible capital investment expenditures are
made.

Eligible capital investments include the pur-
chase or lease price of depreciable tangible per-
sonal property, and the amount that is expended
to acquire, construct, rehabilitate, remodel, or re-
pair real property, including directly-related con-
sulting services, other fees, and permits. Working
capital for items such as employment costs, mov-
ing costs, intellectual property, unrelated fees and
permits are not eligible capital investments. The
equipment, machinery, real property, or deprecia-
ble tangible personal property may not be previ-
ously owned, and 50% of the use of such property
must be for the certified business' operations in

Tax Credit

Up to $3,000 per job created.

200% of the federal minimum wage ($7.25/hr).

2 Full-time jobs paying from 200% to

250% of the federal minimum wage.

3 Full-time jobs paying 250% or more of the

federal minimum wage.
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Wisconsin.

Certified businesses may qualify for a tax credit
for capital investment projects for amounts ex-
pended to construct, rehabilitate, remodel or repair
real property if the business began the physical
work of such activities, or any demolition or de-
struction in preparation for the physical work after
the tax credit eligibility date established by Com-
merce. Physical work does not include preliminary
activities such as planning, designing, securing
financing, researching, development specifications,
or stabilizing property to prevent deterioration.

"Previously owned" means equipment, ma-
chinery, real property, or depreciable tangible per-
sonal property that the certified business, or a re-
lated person, owned during the two years prior to
submitting an application for the tax credits. "Re-
lated" person includes a brother, sister, parent,
grandparent, child, grandchild, niece, nephew,
uncle, aunt, spouse, or in-laws; a corporation or
any entity that owns more than 50% of the certified
business; or any corporation which is a part of a
commonly controlled group of corporations (as
defined for the purposes of combined reporting).

Employee Training Project. Economic devel-
opment credits are provided for projects that in-
volve significant investments in the training or re-
education of employees for the purpose of improv-
ing the productivity or competitiveness of the
business. Economic development tax credits of up
to 50% of eligible training costs are allocated for
eligible training that is provided to existing and
new employees in full-time jobs. The training must
be related to a specific project, and routine training
is ineligible for credits. Commerce releases tax
credits annually, as eligible training costs are in-
curred.

"Eligible training" includes instruction that will:
(1) enhance an employee's general knowledge,
employability, or flexibility in the workplace; (2)
develop skills unique to an individual company's
workplace or equipment; or (3) develop skills that
will increase the quality of the company's product.
Eligible training costs include trainee wages,
trainer costs, and trainer materials. Training may
be on- or off-site, but must be performed by a
provider that is approved or otherwise authorized
by Commerce.

Training that addresses any of the following is
ineligible for tax credits: (1) orientation; (2) ad-
ministration and compensation systems; (3) credit
or degree courses; (4) diversity; (5) consulting ser-
vices, including strategic planning; (6) sales train-
ing; (7) personal development, such as general
educational testing; (8) human resources practices;
(9) non-job-related training; (10) stand-alone basic
or remedial training; (11) non-skill-related assess-
ments; (12) state or federally mandated programs;
(13) general safety procedures; (14) English as a
second language; and (15) basic skills.

Corporate Headquarters Location or Retention Pro-
ject. Economic development tax credits can be allo-
cated for projects that will result in the location or
retention of a corporate headquarters in Wiscon-
sin, or that will result in the retention of employees
holding full-time jobs in Wisconsin, if the corpo-
rate headquarters are located in Wisconsin. Tax
credits are allocated for corporate headquarters
positions that are created or retained by a project,
or that are retained in response to substantial po-
tential for loss, based on the wages of new or re-
tained employees. The per-employee tax credit
amount allocated by Commerce is determined us-
ing Table 5.
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Table 5: Corporate Headquarters -- Per-Employee Tax Credits

Tier Job Wage Range Tax Credit

1 Full-time jobs paying from 150% to Up to $4,000 per job.
200% of the federal minimum wage.

2 Full-time jobs paying from 200% to Up to $6,000 per job.
250% of the federal minimum wage.

3 Full-time jobs paying from 250% to Up to $8,000 per job.
500% of the federal minimum wage.

4 Full-time jobs paying 500% or more of the Up to $10,000 per job.

federal minimum wage

Positions that are created, retained, or trained
and for which economic development tax credits
are claimed must be maintained for at least five
years. Unused economic development tax credits
can be carried forward up to 15 years to offset
future tax liabilities.

Commerce is required to reserve $5 million in
economic development tax credits, through June
30, 2014, for projects in rural areas. In allocating
credits to projects in rural areas, Commerce is re-
quired to consider the relative employment impact
of the project on the area. "Rural area” is defined as
a city, village, or town with a population of 6,000
or less in a county having a population density of
less than 150 persons per square mile.

Commerce is also required to reserve $5 mil-
lion in economic development tax credits through
June 30, 2014, for projects involving small busi-
nesses. The Department must consider the relative
employment impact of the project in allocating tax
credits to small businesses. "Small businesses"”
means businesses with fewer than 100 employees,
including employees of any subsidiary or corpora-
tion that is part of the same commonly controlled
group of corporations, as defined for combined
reporting.

The Secretary of Commerce or a designee is

authorized to award total economic development
tax credit allocations of greater than $3 million. In
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cases where an extraordinary opportunity for job
creation or retention exists, the Secretary may
approve allocating tax credits in excess of any of
the economic development tax limits established
by administrative rules or in the statutes. Factors
that must be considered in determining whether to
approve a tax credit allocation in excess of the
limits include: (1) the scale or urgency of the
project; (2) the nature or quality of the jobs
addressed by the project; (3) the degree of existing
or potential distress addressed by the project, such
as whether the overall well-being of the
community is at stake; or (4) the project's potential
for substantially impacting a community or the
state.

Additional tax credits can be awarded to a pro-
ject if the Department determines that: (1) the per-
son conducts at least one eligible activity in an area
designated by Commerce as economically dis-
tressed; (2) the person conducts at least one eligi-
ble activity that benefits, creates, retains, or signifi-
cantly upgrades full-time jobs or, that trains, or
that re-educates, members of a targeted group. Tax
credit allocations to businesses in economically
distressed areas may be increased by up to 50%
above the maximum amount of tax credits that
otherwise could be claimed, and businesses may
qualify for up to $500 in additional tax credits for
each member of a targeted group that is the basis
of an economic development tax credit.



In designating economically distressed areas
Commerce is required to consider the most current
data available for the area using the following in-
dicators and sources, (or other acceptable sources):
(1) unemployment rate from the Department of
Workforce Development (DWD); (2) percentage of
families with incomes below the poverty line as
determined by the U.S. Census Bureau; (3) median
family income as measured by median household
income from the U.S. Census Bureau; (4) median
per capita income from DWD; (5) average annual
wage from DWD; (6) manufacturing assessment
values by county from DOR; and (7) other signifi-
cant or irregular indicators of economic distress,
such as natural disaster, or plant closings and lay-
offs from DWD.

In order to claim an economic development tax
credit, a person must apply to Commerce for certi-
fication for and allocation of credits. Commerce is
required to consider one or more of the following
factors in determining whether to certify a busi-
ness and allocate tax credits: (1) whether the pro-
ject will serve a public purpose; (2) whether the
project might not occur without the allocation of
tax credits; (3) the extent to which the project will
be financed with funds not provided by this state;
(4) whether the project will displace workers in the
state; (5) the extent to which the project will con-
tribute to state economic growth and the well-
being of the residents of the state; (6) the extent to
which the project will retain or increase employ-
ment in Wisconsin; (7) whether the project will be
located in an economically distressed area; (8)
whether the project will be located in a rural area;
(9) the extent to which the project will increase the
geographical diversity of available tax credits
throughout the state; (10) the financial soundness
of the business; (11) the ability of the business to
utilize the tax credits; and (12) any previous finan-
cial assistance that the business received from
Commerce.

After conducting an investigation and deter-
mining that the person is conducting or intends to
conduct at least one eligible activity, Commerce
may certify a person as eligible for tax benefits.

Commerce is required to provide a copy of the cer-
tification to the person and the Department of
Revenue. A certified business can qualify for tax
credits only for eligible activities that occur after
an eligibility date is established by Commerce.

A business that is certified is required to enter
into a contract with Commerce that includes a de-
scription of eligible activities conducted, informa-
tion indicating whether an activity will occur in a
distressed area, or benefit members of a targeted
group, a compliance schedule with anticipated ac-
tions and a sequence of goals to be achieved, re-
porting requirements, penalty provisions for fail-
ure to maintain positions for which tax credits are
claimed, and, if feasible, a determination of the tax
benefits that will be claimed if the terms of the con-
tract are fulfilled. A person that is certified by
Commerce may file with DOR for tax credits.

A certified business must first file annually
with Commerce a project report that includes:

1. The status of the project, including: (a) the
number of full-time jobs created, retained, or sig-
nificantly upgraded; (b) the number of employees
in full-time jobs who are trained, and documenta-
tion of eligible training expenses; (c) the total
amount invested, and documentation of eligible
investments; and (d) other supporting information
relating to the tax credits to be claimed by the cer-
tified business.

2. Documentation of whether the certified
business met the minimum benchmarks and out-
comes identified in the contract with Commerce.

Commerce is required to verify the tax credits
that will be claimed, and may request additional
information from the certified business to support
the tax credit claims. Only tax credits that are veri-
fied by Commerce can be claimed by the business.

Commerce is required to revoke the certifica-
tion of a taxpayer for: (1) supplying false or mis-
leading information to obtain certification; (2) sup-
plying false or misleading information to obtain
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tax benefits; (3) leaving the state to conduct sub-
stantially the same business outside the state; and
(4) ceasing operations in the state and not renew-
ing operation of the business, or a similar business,
within 12 months.

If a claimant’s certification is revoked, or if a
claimant becomes ineligible for tax benefits, the
claimant cannot claim credits: (1) for the tax year
that includes the day on which the certification
was revoked; (2) the tax year that includes the day
on which the claimant became ineligible for tax
benefits; (3) or succeeding tax years. The claimant
cannot carry over unused credits from previous
years to offset income or franchise taxes imposed
for: (1) the tax year that includes the day on which
certification was revoked; (2) the tax year that in-
cludes the day on which the claimant becomes in-
eligible for tax benefits; or (3) succeeding tax years.

"Full-time job" is defined as a regular, nonsea-
sonal full-time position in which an individual, as
a condition of employment, is required to work at
least 2,080 hours per year, including paid leave
and holidays, and for which the individual re-
ceives pay that is equal to at least 150% of the fed-
eral minimum wage and benefits that are not re-
quired by federal or state law. "Full-time job" does
not include initial training before an employment
position begins. However, The Department can, by
rule, specify circumstances under which the De-
partment can grant exceptions to the requirement
that a full-time job means a job in which an indi-
vidual, as a condition of employment, is required
to work at least 2,080 hours per year. Under no
circumstances can a full-time job mean a job in
which an individual, as a condition of employ-
ment, was required to work less than 37.5 hours
per week.

"Member of a targeted group" means a person
who resides in an area designated by the federal
government as an economic revitalization area, a
person who is employed in an unsubsidized job
but meets the eligibility requirements under state
law for a Wisconsin Works (W-2) employment po-
sition, a person who is employed in a trial job un-
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der W-2, a person who is eligible for child care as-
sistance, a person who is a vocational rehabilita-
tion referral, an economically disadvantaged
youth, an economically disadvantaged veteran, a
supplemental security income recipient, a general
assistance recipient, an economically disadvan-
taged ex-convict, a dislocated worker, as defined
under federal law, or a food stamp recipient, if the
person has been certified by a designated local
agency under federal law

Specific definitions of the different targeted
groups are as follows:

Dislocated Worker. A dislocated worker includes
an individual who: (1) has been terminated or laid-
off, or has received a termination or layoff notice,
or is eligible for or has exhausted his or her enti-
tlement to unemployment compensation, or has
been employed long enough to show attachment
to the workforce, but is not eligible for unemploy-
ment compensation due to insufficient earnings or
having performed services for an employer that
were not covered under state unemployment
compensation law, and is unlikely to return to his
or her previous industry occupation; (2) is em-
ployed at a facility where the employer has made a
general announcement that the facility will close
within 180 days; (3) was self-employed (including
farmers) and is unemployed as a result of general
economic conditions in the community in which
he or she resides, or because of natural disasters;
or (4) is a displaced homemaker who has been de-
pendent on the income of another family member
and is no longer supported by the income, or is
unemployed or underemployed and experiencing
difficulty in updating or obtaining employment.

Economically Disadvantaged Youths. An individ-
ual who is between 18 and 23 years of age on the
hiring date, and is a member of an economically
disadvantaged family (family income level no
greater than 70% of the U.S. Bureau of Labor Sta-
tistics lower living standard).

Economically Disadvantaged Ex-Convict. An
individual who: (1) was convicted of a felony



under any federal or state law; and (2) is a member
of an economically disadvantaged family; and (3)
is hired within five years of being convicted or
released from prison.

Vocational Rehabilitation Referrals. An individual
who: (1) has a physical or mental disability that
results in a substantial barrier to employment; and
(2) is referred to the employer upon completing or
while receiving rehabilitative services under an
individualized written rehabilitation plan, under a
state plan for vocational rehabilitation, or under a
program of vocational rehabilitation for veterans.

Economically Disadvantaged Veterans. An indi-
vidual who: (1) served on active duty in the U.S.
Armed Forces for more than 180 days or who was
discharged or released from active duty because of
a service-connected disability; (2) was not on ac-
tive duty for more than a 90-day period, or any
day in the 60-day period that ends on the date the
employee is hired; and (3) is a member of an eco-
nomically disadvantaged family.

General Assistance Recipients. An individual who
received assistance under a general assistance
program for any month ending within the 60-day
period that ends on the date the individual is
hired.

Supplemental Security Income (SSI) Recipients. An
individual who received SSI benefits for any
month ending within the 60-day period that ends
on the date the individual is hired.

W-2 Participants. An individual who: (1) is
employed in an unsubsidized job but meets
eligibility requirements; (2) is employed in a state-
subsidized job under W-2; or (3) is eligible for W-2
child care assistance.

Food Stamp Recipients. An individual who: (1) is
a member of a family receiving food stamps for six
months immediately prior to the hiring date; or (2)
is a member of a family receiving food stamps for
at least three months during the five months
before the hiring date, and whose benefits were

cancelled under federal law.

Residents of a Federally Designated Economic Revi-
talization Area. An individual who is a resident of a
federally designated revitalization area. In Wis-
consin, the designated areas are the Northwoods
sin, and the Milwaukee federal renewal commu-
nity.

Post-Secondary Education Tax Credit. A post-
secondary education tax credit is provided under
the state individual income and corporate
income/franchise taxes equal to the following:

1.  25% of the tuition that the claimant pays
or incurs for an individual to participate in an
education program of a qualified post-secondary
institution, if the individual is enrolled in a course
of instruction and eligible for a grant from the fed-
eral Pell Grant program.

2. 30% of the tuition that the claimant pays
or incurs for an individual to participate in an
education program of a qualified post-secondary
institution, if the individual is enrolled in a course
of instruction that relates to a projected worker
shortage in the state, as determined by the local
workforce development boards established under
federal law, and if the individual is eligible for a
grant from the federal Pell Grant program.

The credit must be claimed for the tax year in
which the individual graduates from a course of
instruction for the total amount of tax credits for
all tax years in which the claimant paid or incurred
eligible tuition for the individual. Unused credits
can be carried forward up to 15 years to offset fu-
ture tax liabilities. A credit cannot be claimed for
the tuition of a nonresident. To receive a tax credit,
the claimant must certify to DOR that the claimant
would not be reimbursed for any amount of tui-
tion for which a credit was claimed, and the claim-
ant cannot claim a credit for any tuition amounts
that were excluded under state or federal qualified
tuition or educational assistance programs.
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A claimant cannot claim a tax credit for any
tuition amounts that are paid or incurred for a
family member, or for a family member of a man-
aging employee, unless all of following criteria are
met: (1) the family member is employed an aver-
age of at least 20 hours per week as an employee of
the claimant, or the claimant's business, during the
one-year period prior to commencing participation
in the education program for which the tax credit
is claimed; and (2) the family member is enrolled
in a course of instruction that is substantially re-
lated to the claimant's business.

"Course of instruction” is defined as a series of
classroom or correspondence courses having a uni-
fied purpose which lead to a diploma or degree, or
to an occupational or vocational objective. "Family
member" means a spouse or an individual related
by blood, marriage, or adoption within the third
degree of kinship. "Managing employee" means an
individual who wholly or partially exercises op-
erational or managerial control over, or who di-
rectly or indirectly conducts, the operation of the
claimant's business. "Paid or incurred" includes
any amount paid by the claimant to reimburse an
individual for the amount the individual paid or
incurred.

A "qualified post-secondary institution" means:
(1) a University of Wisconsin System institution, a
technical college system institution, or a regionally
accredited four-year, nonprofit college or univer-
sity having its regional headquarters and principal
place of business in Wisconsin; and (2) a school
approved by the Educational Approval Board, if
the delivery of education occurs in Wisconsin.

Manufacturing Investment Tax Credit. For tax
years beginning before January 1, 2006, a credit
against taxes due could be claimed for the amount
of sales and use tax paid for fuel and electricity
consumed in manufacturing in Wisconsin (manu-
facturer's sales tax credit). The manufacturer's
sales tax credit was replaced with a sales tax ex-
emption and manufacturing investment credit by
2003 Wisconsin Act 99.
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Taxpayers having more than $25,000 of unused
manufacturers’ sales tax credits can claim a manu-
facturing investment credit for tax years beginning
after December 31, 2007. The credit is equal to the
taxpayer's unused manufacturer's sales tax credits,
and the credit must be amortized over 15 years,
starting with tax years beginning after December
31, 2007. The amortized amount may be offset
against the taxpayer's income or franchise tax, and
unused amounts may be carried forward up to 15
years to offset future tax liabilities.

To qualify for the credit, a business must be
certified by the Department of Commerce. To be
certified, a business must meet one of the follow-
ing conditions: (1) the business retained 100% of
its full-time jobs in Wisconsin from December 23,
2003, through either December 31, 2006, or De-
cember 31, 2007; (2) the business' average annual
investment in Wisconsin from January 1, 2003,
through either December 31, 2006, or December 31,
2007, was equal to no less than 2% of the total book
value of the business' depreciable assets in facili-
ties that were based in Wisconsin; or (3) the busi-
ness' average annual investment in Wisconsin
from January 1, 2003, through either December 31,
2006, or December 31, 2007, was no less than $5
million.

Applicants for tax credits were required to file
an application with Commerce by September 30,
2008, and Commerce certified taxpayers for the
credit. Taxpayers could claim the credit for tax
years beginning on or after January 1, 2008.

"Annual investment” is defined as the purchase
price of depreciable, tangible, personal property,
and the amount expended to acquire, construct,
rehabilitate, remodel or repair real property, for all
of the taxpayer's facilities that are based in
Wisconsin, in each calendar year. "Book value"
means an asset's cost minus the accumulated
depreciation since the asset was acquired. "Full-
time job" means a regular nonseasonal full-time
position in which an individual, as a condition of
employment, is required to work at least 35 hours
in a week.



Manufacturer's Sales Tax Credit Carry- for-
wards. As noted, the manufacturer's sales tax
credit was eliminated in 2003, and was replaced by
a sales tax exemption for fuel and electricity used
in manufacturing. The manufacturing investment
credit was created to allow corporations with un-
used manufacturer's sales tax credit carryforwards
in excess of $25,000 to amortize the unused credit
amounts over 15 years. Taxpayers having $25,000
or less of unused manufacturer's sales tax credits
can continue to carry forward unused credit
amounts to offset tax liabilities. (The manufactur-
ing sales tax credit can be carried forward up to 20
years.) For tax years 2006 and 2007, taxpayers hav-
ing $25,000 or less in unused manufacturer's sales
tax credits were allowed to use up to 50% of un-
used credit carryforwards to offset tax liabilities.
There is no limit on the amount of carryforwards
that may be used in subsequent tax years.

Dairy and Livestock Farm Investment Credit.
The dairy investment tax credit was created by
2003 Wisconsin Act 135. The credit was renamed
and expanded under 2005 Wisconsin Act 25 to
include amounts paid for non-dairy livestock farm
modernization or expansion.

A tax credit may be claimed, for tax years that
begin after December 31, 2003, and before January
1, 2012, equal to 10% of the amount paid by the
claimant during the tax year for dairy farm mod-
ernization or expansion related to the operation of
the claimant's dairy farm.

Dairy farm modernization or expansion is de-
fined as the construction, improvement, or acquisi-
tion of buildings or facilities, or the acquisition of
equipment for dairy animal housing, confinement,
animal feeding, milk production, or waste man-
agement, including the following, if used exclu-
sively related to dairy animals, and if acquired and
placed in service in the state during tax years that
begin after December 31, 2003, and before January
1, 2012: (1) freestall barns; (2) fences; (3) watering
facilities; (4) feed storage and handling equipment;
(5) milking parlors; (6) robotic equipment; (7)
scales; (8) milk storage and cooling facilities; (9)

bulk tanks; (10) manure pumping and storage fa-
cilities; (11) digesters; and (12) equipment used to
produce energy. Dairy animals include heifers
raised as replacement dairy animals. Dairy farm
includes a facility used to raise heifers as replace-
ment to dairy animals.

For tax years that begin after December 31,
2005, and before January 1, 2012, a tax credit can
be claimed equal to 10% of the amount paid by the
claimant during the tax year for livestock farm
modernization or expansion related to the
operation of the claimant's livestock farm.

"Livestock modernization and expansion" is
defined as the construction, improvement, or ac-
quisition of buildings or facilities, or the acquisi-
tion of equipment, for livestock housing, confine-
ment, feeding, or waste management, including
the following, if used exclusively related to live-
stock and if acquired and placed in service in the
state during tax years that begin after December
31, 2005, and before January 1, 2012: (1) birthing
structures; (2) rearing structures; (3) feedlot struc-
tures; (4) feed storage and handling equipment; (5)
fences; (6) watering facilities; (7) scales; (8) manure
pumping and storage facilities; (9) digesters; (10)
equipment used to produce energy; (11) fish
hatchery buildings; (12) fish processing buildings;
and (13) fish rearing ponds. "Livestock" means cat-
tle, not including dairy animals (eligible under the
dairy credit); swine; poultry, including farm-raised
pheasants, but not including other farm-raised
game birds or ratites; fish that are raised in aqua-
culture facilities; sheep; and goats.

For both credits "used exclusively" means used
to the exclusion of all other uses except for use not
exceeding 5% of total use.

The aggregate amount of dairy and livestock
modernization tax credits that may be claimed by
a taxpayer is $75,000 ($50,000 for eligible expendi-
tures made before June 2010). The credits cannot
be claimed for any amounts also claimed as busi-
ness expense deductions. Unused credit amounts
can be carried forward up to 15 years to offset fu-
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ture tax liabilities.

Supplement to the Federal Historic Rehabili-
tation Tax Credit. An individual or corporation
may claim a credit against state individual income
or corporate income/franchise taxes for up to 5%
of qualified rehabilitation expenditures for certi-
fied historic structures. A certified historic struc-
ture is defined as a building that is listed in the
National Register of Historic Places, or that is de-
termined to be historic and will be listed in the Na-
tional Register. The building must be used for the
production of income, such as commercial, indus-
trial, or residential rental purposes. "Qualified re-
habilitation expenditures" are amounts incurred
that must be capitalized and added to the basis of
the building rather than being deducted. Qualified
expenditures do not include any amount being
depreciated under an accelerated method, the cost
of acquiring the building itself, or any expense for
enlargement of an existing building. Expenses
capitalized or properly chargeable to a capital ac-
count are those that are properly includable in cal-
culating the basis of real property, such as archi-
tectural, engineering, and site survey fees, and
construction period interest and taxes that are
treated by the taxpayer as chargeable to a capital
account. Also included are legal and development
fees, insurance premiums, and construction costs.

Qualified rehabilitation expenditures are
eligible for the credit only if incurred in connection
with substantial rehabilitation of property located
in the state, if the physical work of construction or
destruction in preparation for construction begins
after December 31, 1988, and the rehabilitated
property is placed in service after June 30, 1989.
The test of substantial rehabilitation generally is
met if the qualified expenditures during a two-
year period (60 months for phased rehabilitation)
exceed the greater of $5,000, or the adjusted basis
of the building. Unused credit amounts can be
carried forward up to 15 years to offset future tax
liabilities.

For shareholders of a tax-option corporation,
the credit may be allocated in proportion to the
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ownership interest of each shareholder. Credits
computed by a partnership or limited liability
company may be claimed in proportion to the
ownership interests of the partners or members, or
allocated to partners or members as provided in a
written agreement among the partners or members
that was entered into no later than the last day of
the tax year of the partnership or LLC, for which
the credit was claimed. Any partner or member
who claims the credit under these provisions is
required to attach a copy of the agreement, if ap-
plicable, to the tax return on which the credit was
claimed. A person claiming the credit as provided
under these provisions is solely responsible for
any tax liability arising from a dispute with DOR
related to claiming the credit.

In order to claim the tax credit, a claimant must
include, with the return, evidence that the rehabili-
tation was recommended by the state historic
preservation officer for approval by the U.S. Secre-
tary of the Interior before the physical work of
construction, or destruction in preparation for con-
struction, began, and that the Secretary of the Inte-
rior approved the rehabilitation. The credit must
be claimed at the same time as the federal credit is
claimed.

A person who elects to base the credit on
amounts claimed for expenditures as the expendi-
tures are paid, rather than when the rehabilitation
work is completed, is required to file an election
form with DOR. DOR may adjust or disallow the
credit amount claimed within four years after the
date that the State Historical Society notifies the
Department that the expenditures for which the
credit was claimed do not comply with the stan-
dards for certification promulgated by the Histori-
cal Society.

Ethanol and Biodiesel Fuel Pump Credit. The
ethanol and biodiesel fuel pump tax credit is equal
to 25% of the amount paid in a tax year to install or
retrofit pumps located in Wisconsin that: (1)
dispense motor vehicle fuel marketed as gasoline
and 85% ethanol or a higher percentage; (2)
dispense motor vehicle fuel marketed as diesel fuel



and 20% biodiesel fuel; or (3) mix fuels from
separate storage tanks and allow the end user to
choose the percentage of gasoline replacement
renewable fuel, or diesel replacement renewable
fuel in the motor fuel dispensed. The tax credit can
be claimed for tax years beginning after December
31, 2007, and before January 1, 2018. The
maximum tax credit for a tax year cannot exceed
$5,000 for each service station that claims a credit
for an installed or retrofitted pump. Unused credit
amounts may be carried forward up to 15 years.

"Motor vehicle fuel” means gasoline or diesel
fuel. "Biodiesel fuel" means a fuel that is comprised
of monoalkyl esters of long chain fatty acids de-
rived from vegetable oils or animal fats. "Diesel
replacement renewable fuel” includes biodiesel
and any other fuel derived from a renewable re-
source that meets all of the applicable require-
ments of the American Society for Testing and Ma-
terials for that fuel, and that the Department of
Commerce designates by rule as gasoline replace-
ment renewable fuel. "Gasoline replacement re-
newable fuel" includes ethanol and other fuel de-
rived from a renewable resource that meets all of
the applicable requirements of the American Soci-
ety for Testing and Materials for that fuel, and
Commerce designates by rule as gasoline replace-
ment fuel.

Commerce is required to establish standards to
adequately prevent, in the distribution of fuel to an
end user, the inadvertent distribution of fuel
containing a higher percentage of renewable fuel
than the maximum percentage established by the
federal Environmental Protection Agency for use
in conventionally-fueled engines.

Water Consumption Tax Credit. The water
consumption tax credit is provided under the state
individual income and corporate in-
come/franchise taxes, for tax years beginning after
December 31, 2009, and before January 1, 2020. The
credit equals 50% of the difference between the
claimant's water usage costs for the tax year, and
the claimant's 2009 water usage costs. The maxi-
mum credit that can be claimed for a tax year is

$300,000, and unused credit amounts can be car-
ried forward up to 15 years to offset future tax li-
abilities.

In order to claim a water consumption tax
credit, a claimant must be an industrial customer
of a municipal water utility that is located in a
federal renewal community in Wisconsin, and
whose average annual water consumption from
that utility for a 24-month period exceeds 1 million
Ccf. "Ccf" means 100 cubic feet. Areas of the City
of Milwaukee are designated as a federal renewal
community.

Health Insurance Risk-Sharing Plan (HIRSP)
Assessments Credit. A tax credit for health insur-
ance risk-sharing plan assessments is provided
under the state individual income, corporate in-
come/franchise taxes, and the state insurance pre-
miums tax. HIRSP offers health insurance cover-
age to individuals with adverse medical histories
and others who cannot obtain affordable health
care coverage from the private sector. There are
three sources of funding used to support HIRSP:
(1) premiums paid by participants; (2) assessments
on health insurance companies doing business in
Wisconsin; and (3) a pro rata reduction in the
billed charges of health care providers.

The HIRSP tax credit is equal to a percentage of
the amount of HIRSP assessments paid by an in-
surer in the calendar year in which the claimant's
tax year begins. DOR, in consultation with the Of-
fice of the Commissioner of Insurance (OCI), is
required to determine the credit percentage for
each tax year so that the amount of income, fran-
chise, and premiums tax credits awarded to all
insurers is as close as practicable to $5 million in
each state fiscal year. The percentage is equal to $5
million (the annual total credit amount limit) di-
vided by the aggregate HIRSP annual assessment.
Unused tax credits can be carried forward up to 15
years.

Internet Equipment Credit. Provisions of 2005
Wisconsin Act 479 created a sales tax exemption
and related corporate and individual income and
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franchise tax credit for certain internet equipment
used in the broadband market to provide internet
availability in areas of the state where there is no
service provider. The Department of Commerce is
required to certify businesses as eligible for the
sales tax exemption and for related income and
franchise tax credits, and to determine the maxi-
mum amount of tax credits and exemptions that a
business can claim. Commerce can only allocate
tax credits and exemptions to a business if the allo-
cation is likely to increase the availability of
broadband internet service in areas of the state that
are not served, or are served by one broadband
internet service provider.

A sales tax exemption is provided for the gross
receipts from the sale of and the storage, use, or
other consumption of internet equipment used in
the broadband market. To receive the exemption,
the purchaser was required to certify to Com-
merce, in a manner prescribed by the Department,
that the business would, by June, 2009, make an
investment that was reasonably calculated to in-
crease broadband internet availability in the state.
Every business that received the exemption was
required, within 60 days after the end of the year
in which the investment was made, to file a report
describing the investment.

A business may claim a tax credit against state
individual and corporate income/franchise tax
liability up to the amount of the sales tax exemp-
tion for each of two tax years. The credit can be
claimed in the first tax year following the tax year
in which the business claimed the exemption. The
amount of tax credits allocated to each business for
each year the business can claim the tax credits
must equal the amount of sales tax exemptions
allocated to that business. The credit is not refund-
able, but unused credit amounts may be carried
forward up to 15 years to offset future tax liabili-
ties. The total amount of internet equipment sales
tax exemptions and internet equipment income
and franchise tax credits that can be allocated to all
eligible businesses cannot exceed $7.5 million.

"Internet equipment used in the broadband
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market" is defined as equipment that is capable of
transmitting data packets or internet signals at
speeds of at least 200 kilobits per second.

The internet equipment sales tax exemption
was effective on July 1, 2007. Consequently, the
individual and corporate income and franchise tax
credit could first be claimed in tax years beginning
on or after August 1, 2007. All of the $7.5 million
has been allocated to nine certified businesses.

Community Development Finance Credit. A
corporation that contributes an amount to the Wis-
consin Housing and Economic Development Au-
thority and, in the same year, purchases common
stock or partnership interests of the Community
Development Finance Company in an amount no
greater than the contribution may claim a tax
credit. The credit is equal to 75% of the purchase
price of the stock or partnership interests. How-
ever, the credit cannot exceed 75% of the contribu-
tion to the Community Development Finance Au-
thority. The credit is not refundable but can be car-
ried forward 15 years to offset corporate income
tax liability.

Electronic Medical Records Credit. An
electronic medical records tax credit is provided
under the individual income and corporate
income/franchise taxes. The tax credit equals 50%
of the amount paid by a health care provider in a
tax year for information technology hardware or
software that is used to maintain medical records
in an electronic form. Tax credits not entirely used
to offset income and franchise taxes can be carried
forward up to 15 years to offset future tax
liabilities. The maximum total amount of electronic
medical records tax credits that can be claimed in a
tax year is $10 million, and is allocated to
claimants by the Department of Commerce.

Commerce is required to implement a program
to certify health care providers as eligible to claim
the electronic medical records tax credit. After cer-
tifying health care providers as eligible, Commerce
is required to allocate tax credits to individual
claimants, subject to the annual total credit limit of



$10 million. Commerce must inform DOR of every
health care provider that is certified and of the
amount of tax credits allocated to each provider.
Commerce must also, in consultation with DOR,
promulgate rules to administer the certification
and tax credit allocation process.

"Health care provider" means a licensed nurse,
chiropractor, dentist, physician, podiatrist, perfu-
sionist, physical therapist, occupational therapist,
occupational therapy assistant, physician assistant,
respiratory care practitioner, dietician, athletic
trainer, optometrist, pharmacist, acupuncturist,
psychologist, social worker, marriage and family
therapist, professional counselor, speech-language
pathologist, audiologist, speech and language pa-
thologist, massage therapist, bodyworker, a part-
nership of providers, a corporation or LLC of pro-
viders that offer health care services, an opera-
tional cooperative sickness care plan that directly
provides services through salaried employees at its
own facility, a hospice, a rural medical center, an
inpatient health care facility, and a community-
based residential facility.

The 2009-11 biennial budget (2009 Act 28)
delayed implementation of the electronic medical
records tax credit until tax years beginning after
December 31, 2011.

Community Rehabilitation Program Credit.
The community rehabilitation program tax credit
equals 5% of the amount the claimant pays in a tax
year to a community rehabilitation program to
perform work for the claimant's business,
pursuant to a contract. The maximum tax credit
that can be claimed is $25,000 for each community
rehabilitation program that the claimant enters
into a contract with, and unused credit amounts
can be carried forward up to 15 years to offset
future tax liabilities. In order to claim a credit, the
claimant is required to submit with the return, a
form prescribed by the Department of Revenue,
that verifies that the claimant has entered into a
contract with a community rehabilitation program,
and that the program has received payment for
work provided by the program.

"Community rehabilitation program” is defined
as a nonprofit entity, county, municipality, or fed-
eral agency that directly provides, or facilitates the
provision of, vocational rehabilitation services to
individuals who have disabilities to maximize the
employment opportunities, including career ad-
vancement, of such individuals. "Vocational reha-
bilitation services" is defined to include education,
training, employment, counseling, therapy, place-
ment, and case management. "Work" is defined to
include production, packaging, assembly, food
service, custodial service, clerical service, and
other commercial activities that improve employ-
ment opportunities for individuals who have dis-
abilities.

The 2009-11 biennial budget act delayed
implementation of the community rehabilitation
program tax credit until tax years beginning on or
after July 1, 2011.

Biodiesel Fuel Production Tax Credit. The
biodiesel fuel production tax credit is equal to 10
cents per gallon for biodiesel fuel produced by
biodiesel fuel producers located in Wisconsin that
produce at least 2.5 million gallons of biodiesel
fuel per year. The maximum credit that can be
claimed is $1 million. The credit is not refundable,
but unused credits may be carried forward for 15
years.

"Biodiesel fuel" means a fuel that is comprised
of monoalkyl esters of long chain fatty acids
derived from vegetable oils or animal fats.

The credit will be in effect for tax years
beginning after December 31, 2011, and before
January 1, 2015.

Kenosha and Janesville Development
Opportunity Zones. Commerce is required to
designate an area in the City of Kenosha, and an
area in the City of Janesville as development
opportunity zones that exist for five years. Any
business that locates and conducts activity in the
zones is eligible to claim the development zone
environmental remediation and jobs tax credit,
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and the development zone capital investment tax
credit. The maximum amount of tax credits that
can be claimed by businesses in each zone is $5.0
million. In order to claim tax credits, a business
that conducts economic activity in the Kenosha or
Janesville development opportunity zone must
submit a project plan to Commerce, and comply
with other statutory provisions governing
development opportunity zones. Commerce can
extend the zones an additional five years, and
provide an additional $5.0 million in tax credits, if
it supports economic development in the city.

Development Zones Credit. The development
zones tax credit is based on amounts spent on
environmental remediation and the number of
full-time jobs created or retained.

Environmental Remediation Component. A credit
against income taxes due can be claimed for 50%
of the amount expended for environmental reme-
diation in a zone. "Environmental remediation" is
defined as: (1) removal or containment of envi-
ronmental pollution; (2) restoration of soil or
groundwater that is affected by environmental
pollution in a brownfield; or (3) investigation,
unless the investigation determines that remedia-
tion is required and remediation is not under-
taken. The removal, containment, or restoration
work, other than planning and investigating, must
begin after the site where the work is being done is
designated a zone, and after the claimant is certi-
fied for tax benefits. "Environmental pollution"
means the contaminating or rendering unclean or
impure the air, land, or waters of the state, or mak-
ing the same injurious to public health, harmful for
commercial or recreational use, or deleterious to
fish, bird, animal, or plant life. "Brownfield" is de-
fined as an industrial or commercial facility the
expansion or redevelopment of which is compli-
cated by environmental contamination.

Full-Time Jobs Component. A credit against in-
come taxes can be claimed for up to the following
amounts for job creation or retention: (1) up to
$8,000 for each full-time job created in a zone and
filled by a member of a targeted group; (2) up to
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$8,000 for each full-time job retained in an enter-
prise development zone (excluding jobs for which
the former jobs tax credit was claimed) if Com-
merce determines that the person made a signifi-
cant capital investment to retain the full-time job;
and (3) up to $6,000 for each full-time job created
or retained filled by a Wisconsin resident who is
not a member of a targeted group. The definition
of targeted group members is the same as that
used for purposes of economic development tax
credits. Amounts claimed for W-2 program par-
ticipants must be reduced by W-2 wage subsidies
that the employer receives for those jobs. At least
one-third of jobs tax credits claimed must be based
on jobs created and filled by targeted group mem-
bers. In addition, except for businesses that only
claim tax credits for environmental remediation,
25% of all tax credits must be based on creating or
retaining full-time jobs.

Credits that are not entirely used to offset
income or franchise taxes in the current year can
be carried forward up to 15 years to offset future
tax liabilities.

Development Zone Capital Investment
Credit. The development zone capital investment
tax credit equals 3% of the following:

1. The purchase price of depreciable,
tangible personal property. The property must
have been purchased after the claimant was
certified as eligible for tax benefits, and the
personal property has to have at least 50% of its
use in the claimant's business location in the zone.
If the property is mobile, the base of operations for
at least 50% of its use must be in the zone.

2.  The amount expended to acquire, con-
struct, rehabilitate, remodel, or repair real prop-
erty in the zone. Such expenses are eligible for the
credit if the claimant began the physical work of
construction, rehabilitation, remodeling or repair,
or any demolition or destruction in preparation for
the physical work, after the place where the prop-
erty is located was designated a zone, or if the
completed project is placed in service after the



claimant is certified for tax benefits. A credit can-
not be claimed for expenses for preliminary activi-
ties such as planning, designing, securing financ-
ing, research, developing specifications, or stabiliz-
ing the property to prevent deterioration.

A claimant can also claim a tax credit for
amounts expended to acquire real property, if the
property was not previously owned and the
claimant acquired the property after the place
where the property was located was designated a
zone, or if the completed project was placed in
service after the clamant was certified as eligible
for tax benefits.

In calculating the capital investment credit for
purchases of real property, a claimant is required
to reduce the amount expended to acquire the
property by a percentage equal to the percentage
of the area of the real property that is not used for
the purposes for which the claimant is certified as
eligible for tax benefits. Similarly, the amount ex-
pended for other purposes must be reduced by the
amount expended on the part of the property not
used for purposes for which the claimant is certi-
fied.

Credits that are not entirely used to offset
income or franchise taxes in the current year can
be carried forward up to 15 years to offset future
tax liabilities. Claimants are required to include
with their tax return: (1) Commerce verification
that the claimant is eligible for tax credit; and (2) a
statement from Commerce verifying the purchase
price and eligibility of the investment.

Refundable Corporate Income Tax Credits

Enterprise Zone Tax Credits. The enterprise
zone program provides refundable tax credits that
can be claimed for eligible expenses for increased
employment, retaining employees, employee train-
ing, capital investment, and purchases from Wis-
consin vendors.

Jobs Tax Credit. The enterprise zones jobs tax
credit is provided to businesses that are certified

by the Department of Commerce. The enterprise
zones jobs tax credit is calculated as follows:

1. Determine the lesser of: (a) the number of
full-time employees that are employed in an en-
terprise zone whose annual wages are greater than
$20,000 in a tier | county or municipality, or
greater than $30,000 in a tier Il county or munici-
pality in the tax year, minus the number of full-
time employees that were employed in the enter-
prise zone in the base year whose annual wages
were greater than $20,000 in a tier | county or mu-
nicipality, or greater than $30,000 in a tier Il county
or municipality; or (b) the number of full-time em-
ployees in the state whose annual wages are
greater than $20,000 in a tier | county or munici-
pality, or greater than $30,000 in a tier Il county or
municipality in the tax year, minus the number of
full-time employees in the state in the base year
whose annual wages were greater than $20,000 in
a tier | county or municipality, or greater than
$30,000 in a tier 1l county or municipality. ("Base
year" is the year prior to the year in which the en-
terprise zone was created.)

2. Determine the claimant's average zone
payroll by dividing total wages for full-time em-
ployees in the zone whose annual wages are
greater than $20,000 in a tier | county or munici-
pality, or greater than $30,000 in a tier Il county or
municipality, and who the claimant employed in
an enterprise zone for the tax year, by the number
of employees whose annual wages are greater than
$20,000 in a tier I county or municipality, or
greater than $30,000 in a tier Il country or munici-
pality, and who the claimant employed in the en-
terprise zone in the tax year.

3. For employees in a tier | county or mu-
nicipality subtract $20,000 from the average wage
determined under "2," and for employees in a tier
Il county or municipality subtract $30,000 from the
average wage determined under "2."

4.  Multiply the amount determined under

"3" (average wage in excess of $20,000 a year in a
tier | county or municipality, or in excess of
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$30,000 a year in a tier 1l county or municipality)
by the number determined under "1" (net number
of new employees hired in the zone).

5.  Multiply the amount determined under
"4" by a percentage determined by the Department
of Commerce, not to exceed 7%.

Payroll Tax Credit. An additional refundable tax
credit can be claimed for an amount equal to the
percentage, up to 7%, as determined by Com-
merce, of the claimant's zone payroll paid in the
tax year to full-time employees who were em-
ployed in the enterprise zone in the tax year and
whose annual wages were greater than $20,000 in
a tier | county or municipality, or greater than
$30,000 in a tier 1l county or municipality, not in-
cluding the wages paid to employees that are used
to claim the enterprise zone jobs credit. The total
number of employees has to equal or be greater
than the number of employees in the base year.
Credit claims are limited to five consecutive years.

Job Retention. A refundable tax credit can be
claimed for job retention, if the business makes a
significant capital investment, and is an original
equipment manufacturer, or has more than 500
full-time employees in an enterprise zone.

Training Component. A supplemental, refund-
able credit may be claimed that is equal to the
amount paid in the tax year to upgrade or improve
the job-related skills of any of the claimant's full-
time employees, to train any of the claimant's full-
time employees on the job-related use of new
technologies, or to provide job-related training to
any full-time employee whose employment with
the claimant represents the employee's first full-
time job. The training must be provided to em-
ployees who work in the enterprise zone

Significant Capital Expenditures. A refundable
tax credit is provided equal to an amount deter-
mined by the Department of Commerce, but not
exceeding 10% of the claimant's significant capital
expenditures in the enterprise zone. Commerce
must determine that the business investment is a
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significant capital expenditure, and allocate the tax
benefits over the remaining life of the zone.

Purchases  from  Wisconsin  Suppliers. A
refundable credit may be claimed of up to 1% of
the amount the claimant paid in the tax year to
purchase goods or services from Wisconsin
venders, as determined by Commerce. A claimant
cannot claim the credit for expenditures also used
to claim the enterprise zone significant capital
expenditures tax credit.

As noted, the credits are refundable. Therefore,
if the amount of credit exceeds the claimant's
income or franchise tax liability, the state issues a
check to the claimant for the difference.

The Department of Commerce is required to
determine the maximum amount of tax credits that
a certified business can claim and notify DOR of
the amount. Commerce is also required to verify
information submitted to it that is related to the
enterprise zone expenses and tax credits. Claim-
ants are required to include, with their tax returns,
a copy of the certification for tax benefits and veri-
fication of expenses from Commerce. Businesses
may not claim enterprise zone tax credits to the
extent the basis for the credit is the basis for an-
other tax credit claimed by the business. Com-
merce may require a business to repay any tax
benefits the business claims for a year in which the
business failed to maintain employment or capital
investment levels required by the certification
agreement.

Enterprise Zone Designation and Certification.
Under the enterprise zone program, the Depart-
ment of Commerce is authorized to designate up
to 12 areas in the state as enterprise zones. A zone
designation cannot last more than 12 years. Eligi-
ble businesses that conduct operations in an enter-
prise zone that are certified by Commerce can
claim the refundable enterprise zone tax credits.

In determining whether to designate an area as
an enterprise zone, Commerce is required to
consider all of the following:



1. Indicators of the area's economic need,
including data regarding household income, aver-
age wages, the condition of property, housing val-
ues, population decline, job losses, infrastructure
and energy support, the rate of business develop-
ment, and the existing resources available to the
area.

2. The effect of designation on other initia-
tives and programs to promote economic and
community development in the area, including job
creation and job training, and creating high-paying
jobs.

Commerce is required to specify whether an
enterprise zone is in a tier | or tier Il county or
municipality, and to promulgate administrative
rules defining "tier | county or municipality” and
"tier 1l county or municipality.” The Department
has to consider all of the following information
when establishing the definitions: (1) unemploy-
ment rate; (2) percentage of families with incomes
below the poverty line; (3) median family income;
(4) median per capita income; and (5) other signifi-
cant or irregular indicators of economic distress,
such as a natural disaster or mass layoff. To the
extent possible, Commerce must give preference in
designating areas to those with the greatest eco-
nomic need.

Commerce is required to certify a business as
eligible for the enterprise zone jobs tax credit. The
Department may certify for tax benefits any of the
following:

1. A business that begins operations in an
enterprise zone.

2. A business that relocates to an enterprise
zone from outside the state, if the business offers
compensation and benefits to its employees work-
ing in the zone for the same type of work that are
at least as favorable as those offered outside the
zone (as determined by Commerce).

3. A business that expands its operations in
an enterprise zone, and increases its personnel by

at least 10%, and enters into an agreement with
Commerce to claim tax benefits only for years dur-
ing which the business maintains the increased
level of personnel. The business must offer com-
pensation and benefits for the same type of work
to its employees working in the enterprise zone
that are at least as favorable as those offered to its
employees working in Wisconsin but outside the
zone.

4. A business that expands its operations in
an enterprise zone and that makes a capital in-
vestment in property located in the enterprise zone
if the following apply: (a) the value of capital in-
vestment is equal to at least 10% of the business'
gross revenues from business in the state in the
preceding tax year; (b) the business enters into an
agreement with Commerce to claim tax benefits
only for years during which the business main-
tains the capital investment; and (c) the business
offers compensation and benefits for the same type
of work to its employees in the zone that are at
least as favorable as those offered to employees
working in Wisconsin, but outside the zone.

5. A business that retains jobs in an enter-
prise zone, but only if the business makes a signifi-
cant capital investment in property located in the
zone, and at least one of the following applies: (a)
the business was an original equipment manufac-
turer with a significant supply chain in Wisconsin;
or (b) more than 500 full-time employees were
employed by the business in the enterprise zone.

6. A business that is located in an enterprise
zone that purchases tangible personal property,
items, property, goods, or services from Wisconsin
vendors (as determined by Commerce).

Commerce must notify DOR when it certifies a
business to receive tax benefits and when it re-
vokes certification. Commerce is required to re-
voke a firm's certification if the business does any
of the following: (1) supplies false or misleading
information to obtain tax benefits; (2) leaves the
enterprise zone to conduct substantially the same
business outside the zone; or (3) ceases operations
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in the zone and does not renew operation of the
business or a similar business in the zone within 12
months.

In general, "full-time employee" means an in-
dividual who is employed in a regular, non-
seasonal job and who, as a condition of employ-
ment, is required to work at least 2,080 hours per
year, including paid leave and holidays. Com-
merce can specify, by rule, circumstances under
which it can grant exceptions to that requirement.
However, under no circumstances, would a full-
time employee mean an individual who, as a con-
dition of employment, was required to work less
than 37.5 hours per week. "Personnel” means: (1) a
business' employees in an enterprise zone; and (2)
individuals who provide services to businesses as
independent contractors. "State payroll" means the
amount of payroll apportioned to this state under
the income and franchise tax apportionment rules
for multi-state businesses that were in effect prior
to the implementation of single sales apportion-
ment in 2008. "Zone payroll" is defined as wages
paid to full-time employees for services performed
in the enterprise zone. "Zone payroll" does not in-
clude the amount of compensation paid to any in-
dividual that exceeds $100,000. The definition of
"wages" is referenced to the federal Internal Reve-
nue Code to mean all remuneration for employ-
ment, including the cash value of all remuneration
(including benefits paid in a medium other than
cash, with specified exceptions, such as payments
to certain trusts or annuitant plans.)

Jobs Tax Credit. The jobs tax credit equals up
to 10% of the wages paid to an eligible employee
and/or the amount of costs incurred to undertake
training activities in a tax year, as determined by
Commerce. Specifically, Commerce can award jobs
credits of: (1) up to 10% of wages of at least $20,000
but not more than $100,000 in a tier | county or
municipality; and (2) of up to 10% of wages of at
least $30,000 but not more than $100,000 in a tier 1l
county or municipality, paid to each eligible em-
ployee. Commerce can also award tax credits in a
Tier | or Tier Il county or municipality in an
amount determined by rule for costs incurred by
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the person for eligible training activities.

A claimant is required to include a copy of the
Commerce certification for tax credits along with
the claimant's tax return submitted to DOR. As
noted, the jobs tax credit is refundable. If the
amount of credit exceeds a claimant's tax liability,
the state will issue a check to the claimant for the
unused tax credit amount.

The maximum amount of tax credits that
Commerce can allocate in a calendar year is $5 mil-
lion. In addition, the total amount of credits that
can be claimed for tax years beginning on or after
January 1, 2010, and ending on June 30, 2013, is
limited to $14,500,000. Tax credits certified by
Commerce for tax years beginning after December
31, 2009 and before January 1, 2012, must be paid
in tax years beginning after December 31, 2011.
Commerce is also authorized to reallocate angel
investment and early stage seed investment tax
credits that are unused in any calendar year to
persons eligible for the jobs tax credit, subject to
14-day passive review by the Joint Committee on
Finance. These reallocated amounts are not subject
to the $5 million limit on annual jobs tax credit
claims.

In order to claim the credit, a claimant must be
certified by the Department of Commerce.
Commerce may certify a claimant to receive tax
credits for up to 10 years if: (1) the person is
operating, or intends to operate a business in this
state; and (2) the person applies and enters into a
contract with Commerce.

A person that is certified can claim the jobs tax
credit if, in each year for which the tax credit is
claimed, the person increases net employment in
the person’s business and one of the following
applies:

1. Inatier | county or municipality, an eligi-
ble employee, for whom the tax credit is claimed,
will earn at least $20,000 but not more than
$100,000 in wages, in the year for which the credit
was claimed.



2. In a tier Il county or municipality, an
eligible employee, for whom the tax credit is
claimed, will earn at least $30,000 but not more
than $100,000 in wages, in the year for which the
credit was claimed.

3. Inatier | or tier Il county or municipality,
the person improves the job-related skills of any
eligible employee, trains any eligible employee on
the use of job-related new technologies, or pro-
vides job-related training to any eligible employee
whose employment represents the employee’s first
full-time job.

Commerce is required to notify DOR when it
certifies a person to receive tax benefits, and
within 30 days of revoking a certification. Com-
merce also determines the maximum amount of
the tax credits that a certified business can claim,
and notifies DOR of this amount. A claimant may
be required to repay any tax credits claimed for a
year in which the claimant fails to maintain em-
ployment at a level required under the contract
with Commerce. Commerce annually verifies the
information submitted by the person claiming tax
credits.

Commerce is required to promulgate rules for
the implementation and operation of the jobs tax
credit, including rules relating to the following:

1. The definitions of a tier | county or
municipality and a tier Il county or municipality.
The Department must consider all of the following
information when establishing the definitions: (a)
unemployment rate; (b) percentage of families
with incomes below the poverty line established
under federal law; (c) median family income; (d)
median per capita income; and () other significant
or irregular indicators of economic distress, such
as a natural disaster or mass layoff.

2. A schedule of additional tax benefits for
which a person who is certified for tax credits, and
who incurs costs related to job training may be
eligible.

3. Conditions for the revocation of a

certification.

4. Conditions for the repayment of tax
credits.

Dairy Manufacturing Facility Credit. The re-
fundable dairy manufacturing facility investment
tax credit is equal to 10% of the amount paid in a
tax year by a claimant for modernization or expan-
sion related to the claimant's dairy manufacturing
operation. The credit can also be claimed for eligi-
ble investments made by dairy cooperatives. As
noted, the credit is refundable. If the allowable
credit claim exceeds the tax due, the amount not
used to offset the tax is paid to the claimant.

The total amount of tax credits that can be
claimed is limited to $700,000 annually for coop-
erative members, and $700,000 annually for other
entities. The maximum aggregate amount of tax
credits that a claimant can claim is $200,000 for C
corporations and individuals and $200,000 per fa-
cility for pass-through entities. A credit cannot be
claimed for expenses that were deducted as trade
or business expenses.

"Dairy manufacturing modernization or expan-
sion" is defined as constructing, improving, or ac-
quiring buildings or facilities, or acquiring equip-
ment, for dairy manufacturing, including the fol-
lowing, if used exclusively for dairy manufactur-
ing, and if acquired and placed in service in Wis-
consin during tax years that begin after December
31, 2006, and before January 1, 2015, or, in the case
of cooperatives, if acquired and placed in service
in Wisconsin during tax years that begin after De-
cember 31, 2008, and before January 1, 2017:

1. Building construction, including storage
and warehouse facilities.

2. Building additions.

3. Upgrades to utilities, including water,
electric, heat, and waste facilities.
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4.  Milk intake and storage equipment.

5. Processing and manufacturing equipment,
including pipes, motors, pumps, valves, pasteuriz-
ers, homogenizers, vats, evaporators, dryers, con-
centrators, and churns.

6. Packaging and handling equipment, in-
cluding sealing, bagging, boxing, labeling, convey-
ing, and product movement equipment.

7. Warehouse equipment, including storage
racks.

8.  Waste treatment and waste management
equipment, including tanks, blowers, separators,
dryers, digesters, and equipment that uses waste
to produce energy, fuel, or industrial products.

9. Computer software and hardware used
for managing the claimant's dairy manufacturing
operation, including software and hardware
related to logistics, inventory management, and
production plant controls.

If two or more persons own or operate a dairy
manufacturing operation, each person can claim
the credit in proportion to his or her ownership
interest, subject to the aggregate total credit limit
of $200,000. Members of a dairy cooperative may
claim the credit in proportion to the amount of
milk that each member delivers to the dairy coop-
erative, as determined by the cooperative.

The Department of Commerce is required to
certify claimants and allocate credits, subject to the
statewide limit on the total amount that can be
claimed ($700,000 for cooperatives, and $700,000
for other eligible entities). A person who intends to
claim a dairy manufacturing facility investment
tax credit must apply to Commerce for
certification and allocation of the credit.

Commerce will certify eligible claimants and
allocate credits in manner that most likely pro-
motes economic development. In determining the
allocation of tax credits, Commerce is required to
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consider the following factors: (1) the jobs created
by the project; (2) the salaries, wages, and other
employee benefits of the jobs created by the pro-
ject; (3) the impact of the project on the dairy in-
dustry in Wisconsin; (4) the extent to which the
area served by the project is economically dis-
tressed; (5) the amount of new, eligible capital in-
vestment in the project; (6) the impact of the pro-
ject on business in Wisconsin; and (7) any previous
assistance from Commerce.

Commerce may prorate some or all of the
credit allocations in order to broaden the potential
for promoting economic development. Commerce
is required to notify each applicant of the outcome
of the application, and the Department of Revenue
of every taxpayer that is certified for tax credits.
Dairy manufacturing facility investment tax credit
claims must include: (1) a copy of the certification
for tax credits; (2) the employer's tax identification
number; and (3) the North American Industry
Classification System code (NAICS) for the certi-
fied applicant. A credit claim from a certified
member of a dairy cooperative must include a de-
termination from the cooperative specifying the
amount of the credit the member may claim, based
on the amount of milk the member delivered the
cooperative.

"Dairy manufacturing” means processing milk
into dairy products, or processing dairy products
for sale commercially. "Used exclusively" means
used to the exclusion of all other uses, except for
use not exceeding 5% of total use.

"Dairy product" means a value-added, saleable
product resulting from processing milk or another
dairy product, and includes: beverage milk prod-
ucts; soft milk products such as yogurt, ice cream
and cottage cheese; cheese; butter; non-fat dried
milk; whole milk powder; dried whey; whey pro-
tein concentrate or isolates; casein; and dairy waste
that can be used to produce energy, fuel, and in-
dustrial products. "Milk" means the lacteal secre-
tion of cows, sheep, or goats.

"Eligible capital investment" includes all ex-



penses incurred in the acquisition, construction, or
improvement of buildings or facilities, and the
purchase price of depreciable personal property or
equipment. "Dairy cooperative" means a business
organized under state laws governing coopera-
tives and cooperative associations for the purpose
of obtaining or processing milk.

Meat Processing Facility Investment Tax
Credit. A refundable tax credit may be claimed,
equal to 10% of the amount the claimant paid in
the tax year for meat processing modernization or
expansion related to a meat processing operation.
If the allowable credit claim exceeds the tax due,
the amount not used to offset the tax is paid to the
claimant.

The tax credit can be claimed for tax years be-
ginning after December 31, 2008 and before Janu-
ary 1, 2017. The maximum aggregate amount of
meat processing facility investment tax credits that
can be claimed by a claimant is $200,000, and a
credit cannot be claimed for expenses that were
deducted as trade or business expenses. The total
amount of tax credits that can be claimed is
$700,000.

"Meat processing modernization or expansion”
is defined as constructing, improving, or acquiring
buildings or facilities, or acquiring equipment, for
meat processing, including the following, if used
exclusively for meat processing, and if acquired
and placed in service in this state during taxable
years that begin after December 31, 2008, and be-
fore January 1, 2017:

1. Building construction, including livestock
handling, product intake, storage, and warehouse
facilities.

2. Building additions.

3.  Upgrades to utilities, including water,
electric, heat, refrigeration, freezing, and waste

facilities.

4.  Livestock intake and storage equipment.

5. Processing and manufacturing equipment,
including cutting equipment, mixers, grinders,
sausage stuffers, meat smokers, curing equipment,
cooking equipment, pipes, motors, pumps, and
valves.

6. Packaging and handling equipment, in-
cluding sealing, bagging, boxing, labeling, convey-
ing, and product movement equipment.

7. Warehouse equipment, including storage
and curing racks.

8. Waste treatment and waste management
equipment, including tanks, blowers, separators,
dryers, digesters, and equipment that uses waste
to produce energy, fuel, or industrial products.

9. Computer software and hardware used
for managing the claimant’s meat processing op-
eration, including software and hardware related
to logistics, inventory management, production
plant controls, and temperature monitoring con-
trols.

If two or more persons own or operate a meat
processing operation, each person claims the meat
processing facility investment tax credit in propor-
tion to his or her ownership interest, subject to the
aggregate total credit limit of $200,000.

The Department of Commerce is required to
certify claimants and allocate credits, subject to the
statewide limit on the total amount that can be
claimed ($700,000 for eligible entities). A taxpayer
who intends to claim a meat processing facility
investment tax credit must apply to Commerce for
certification and allocation of the credit.

Commerce will certify eligible claimants and
allocate credits in manner that most likely pro-
motes economic development. In determining the
allocation of tax credits Commerce is required to
consider the following factors: (1) the jobs created
by the project; (2) the salaries, wages, and other
employee benefits of the jobs created by the pro-
ject; (3) the impact of the project on the meat proc-
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essing industry in Wisconsin; (4) the extent to
which the area served by the project is economi-
cally distressed; (5) the amount of new, eligible
capital investment in the project; (6) the impact of
the project on business in Wisconsin; and (7) any
previous assistance from Commerce.

Commerce may prorate some or all of credit
allocations in order to broaden the potential for
promoting economic development. Commerce is
required to notify each applicant of the outcome of
the application, and the Department of Revenue of
every taxpayer that is certified for tax credits. Meat
processing facility investment tax credit claims
must include: (1) a copy of the certification for tax
credits; (2) the employer's tax identification num-
ber; and (3) the NAICS for the certified applicant.

"Eligible capital investment" includes: (1) all
expenses incurred in the acquisition, construction,
or improvement of buildings or facilities; and (2)
the purchase price of depreciable personal prop-
erty or equipment. "Used exclusively" means used
to the exclusion of all other uses except for use not
exceeding 5% of total use.

Food Processing Plant and Food Warehouse
Investment Tax Credit. The food processing plant
and food warehouse investment tax credit is equal
to 10% of the amount paid in the tax year by the
claimant for food processing or food warehousing
modernization or expansion. The credit can be
claimed for tax years beginning after December 31,
2009, and before January 1, 2017.

"Food processing plant or food warehouse
modernization or expansion" means constructing,
improving, or acquiring buildings or facilities, or
acquiring equipment, for food processing or food
warehousing, including the following, if used ex-
clusively for food processing or food warehousing,
and if acquired and placed in service in the state
during tax years that begin after December 31,
2009, and before January 1, 2017:

1. Food intake,
warehouse facilities.

handling, storage, and
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2. Building additions.

3. Upgrades to utilities, including water,
electric, heat, refrigeration, freezing, and waste
facilities.

4. Installing energy savings equipment or
equipment that converts waste to energy.

5.  Food or raw material intake and storage
equipment.

6. Processing and manufacturing equipment,
including vats, cookers, freezers, pipes, motors,
pumps, and valves.

7. Packaging and handling equipment, in-
cluding cleaning, sealing, bagging, boxing, label-
ing, and product movement equipment.

8. Warehouse equipment, including storage
racks and loading and unloading equipment.

9. Waste treatment and waste management
equipment, including tanks, blowers, separators,
dryers, digesters, and equipment to produce en-
ergy, fuel, or industrial products.

10. Computer software or hardware for man-
aging the claimant’s food processing or food
warehousing operation, including software and
hardware related to logistics, inventory manage-
ment, production plant controls, and temperature
monitoring controls.

The maximum aggregate amount of tax credits
that can be claimed by a taxpayer is $200,000, and
a credit cannot be claimed for expenses that were
deducted as trade or business expenses. If two or
more persons own and operate a food processing
plant or food warehouse, each person can claim a
tax credit in proportion to his or her ownership
interest, except that the aggregate amount of cred-
its claimed by all the persons who own and oper-
ate the food processing operation cannot exceed
the $200,000 aggregate tax credit limit. If the al-
lowable credit claim exceeds the taxes otherwise



due on the claimant's income, the amount of credit
claim that is not used to offset tax due is paid to
the claimant. The total amount of tax credits that
can be claimed is limited to $1,200,000 for fiscal
year 2010-11, and $700,000 for subsequent fiscal
years.

A taxpayer must submit an application to
Commerce that includes a listing of the expenses
that are eligible for the tax credit.

The Department of Commerce is required to
certify taxpayers and verify tax credit claims based
on the information submitted. Once Commerce
certifies a taxpayer as eligible for the tax credit, it
determines the amount of credits that a taxpayer
can claim, and allocates those credits to the
taxpayer. Commerce is required to inform DOR of
every taxpayer that is certified, and of the amount
of credits allocated to the taxpayer. In order to
claim a tax credit, a claimant must submit to DOR
a copy of the Commerce certification of the
claimant's eligibility and tax credit allocation.

"Food processing plant” is defined as any place
where food processing is conducted. However, it
does not include establishments subject to the state
retail food establishment law, or state lodging and
food protection permits. In addition, state licensed
dairy plants and meat establishments are ex-
cluded. "Food warehouse” means a warehouse
used for the storage of food, including a cold-
storage warehouse, frozen-food warehouse, and
frozen-food locker plant. The definition of "food
warehouse” does not include certain facilities
specified under state law, including: (1) a grain or
raw agricultural commodity storage warehouse;
(2) a retail food establishment, restaurant or other
similar establishment; (3) a licensed dairy-plant or
meat establishment warehouse; (4) a licensed milk
distributor warehouse; and (5) consumer owned or
operated facilities.

"Used exclusively" means used to the exclusion
of all other uses, except for use not exceeding 5%
of total use. A "claimant" for the credits may
include either the operator of a food processing or

food warehousing operation, or an owner of a
building or facility in which the operation occurs.

Woody Biomass Harvesting and Processing
Tax Credit. The refundable woody biomass har-
vesting and processing tax credit is equal to 10% of
the amount the claimant pays in the tax year for
equipment that is used primarily to harvest or
process woody biomass, that is used for fuel or as
a component of fuel. The credit can be claimed for
tax years beginning after December 31, 2009, and
before January 1, 2016.

The maximum aggregate amount of tax credits
that can be claimed by a taxpayer is $100,000, and
a credit cannot be claimed for expenses that are
deducted as trade or business expenses. If two or
more persons own and operate a woody biomass
harvesting or processing operation, each person
can claim a tax credit in proportion to his or her
ownership interest, except that the aggregate
amount of credits claimed by all the persons who
own and operate the woody biomass processing
operation cannot exceed the $100,000 aggregate tax
credit limit. If the allowable credit claim exceeds
the taxes otherwise due on the claimant's income,
the amount of credit claim that is not used to offset
tax due is paid to the claimant. The total amount of
tax credits that can be claimed by all taxpayers is
limited to $900,000 for each state fiscal year.

The Department of Commerce is required to
certify taxpayers as eligible for the woody biomass
harvesting and processing tax credit. Once Com-
merce certifies a taxpayer as eligible for the tax
credit, it determines the amount of credits that a
taxpayer can claim, and allocates those credits to
the taxpayer. The Department is required to allo-
cate $450,000 of the total annual credit allocation to
businesses that, individually, have no more than
$5 million in gross receipts from business in Wis-
consin for the tax year in which the credit was
claimed. Commerce must inform DOR of every
taxpayer that is certified, and of the amount of
credits allocated to the taxpayer. Commerce, in
consultation with DOR, is required to promulgate
rules to administer the certification and allocation
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pprocess.

"Woody biomass" means trees and woody
plants, including limbs, tops, needles, leaves, and
other woody parts, grown in a forest or woodland
or on agricultural land. “Used primarily” means
used to the exclusion of all other uses, except for
use not exceeding 25% of total use.

Film Production Tax Credits. Provisions of
2005 Wisconsin Act 483 created both a film pro-
duction services tax credit, and a film production
investment tax credit under the state individual
income and corporate income/franchise taxes. The
credits were amended in 2009 Act 28.

Film Production Services Tax Credit. An
eligible taxpayer can claim a refundable tax credit
for:

1.  An amount equal to 25% of salaries,
wages, and/or labor-related contract payments to
all individuals, including actors, who are Wiscon-
sin residents that work on an accredited produc-
tion in Wisconsin. The salaries and wages of indi-
viduals with compensation from the production in
excess of $250,000 are excluded from the credit.
The total amount of credits that may be claimed in
a tax year may not exceed an amount equal to the
first $20,000 of salary, wages, or labor-related con-
tract payments paid to each worker on which the
credit is based.

2. An amount equal to 25% of non-labor
production expenses incurred in Wisconsin to
produce an accredited production. A credit may
only be claimed for the purchase of tangible per-
sonal property or items, property, or goods that
are sourced to Wisconsin.

At least 35% of the project's total budget has to
be spent in Wisconsin.

Film Production Company Investment Tax
Credit. An eligible claimant can claim as a refund-
able credit an amount that equals 15% of the fol-
lowing that the claimant paid in the tax year to
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establish or operate a film production company in
Wisconsin:

1. The purchase price of depreciable, tangi-
ble personal property and items, property, and
goods, if the sale of such property and goods is
sourced to Wisconsin. The claimant must purchase
the tangible personal property after December 31,
2008, and at least 50% of the property's use must
be in the claimant's business as a film production
company.

2.  The amount expended to construct, reha-
bilitate, remodel, or repair real property. A claim-
ant can claim the credit if the physical work of
construction, rehabilitation, remodeling, or repair,
or any demolition or destruction in preparation for
the physical work, began after December 31, 2008,
and if the completed project is placed in service
after December 31, 2008. A claimant can also claim
the credit for an amount expended to acquire real
property, if the property is not previously owned
property, and if the property is acquired after De-
cember 31, 2008, and the completed project is
placed in service after December 31, 2008. "Physi-
cal work" does not include preliminary activities
such as planning, designing, securing financing,
researching, developing specifications, or stabiliz-
ing property to prevent deterioration.

The maximum amount of film production tax
credits that can be claimed in a fiscal year is
$500,000. As noted, the film production tax credits
are refundable.

A potential claimant is required to apply to
Commerce to accredit a production as eligible, de-
termine the eligible amount of production expen-
ditures, including resident salary and wages and
sales and use taxes, and certify film production
company expenses for the purpose of claiming the
film production tax credits. The application must
include a fee equal to the lesser of 2% of the claim-
ant's budgeted production expenditures or $5,000.
A separate application must be submitted for each
accredited production and production company.



In determining whether to accredit a produc-
tion or to approve expenditures Commerce must
consider if: (1) the production would not occur
and/or the production company would not be es-
tablished in Wisconsin without the film produc-
tion tax credits; (2) the production and/or produc-
tion company would enhance economic develop-
ment in the state; (3) the production and/or pro-
duction company would enhance the film, video,
or electric game industry in the state; and (4) the
production would not hurt the reputation of the
state of Wisconsin.

Potential claimants of film production services
tax credits are required to submit; (1) a list and de-
scription of the production expenditures incurred
during the year; (2) a list of the salaries and wages
that were paid and the corresponding services; (3)
attestation that the employees who received the
salary or wages met the state residency require-
ment at the time wages were paid; (4) an itemized
list of the sales or use taxes paid corresponding to
an itemized list of purchased tangible personal
property and taxable services that were used di-
rectly in producing the accredited production, in-
cluding all stages from the final script stage to the
distribution of the finished production; (5) demon-
stration that the claimant either owns the copy-
right in the accredited production or has con-
tracted directly with the copyright owner or a per-
son acting on the owner's behalf; (6) a viable plan
for commercial distribution of the finished produc-
tion; and (7) any subsequent clarification requested
by the Department. Based on this information,
Commerce determines: (1) the production expen-
ditures incurred during the tax year; (2) the salary
or wages that were paid during the tax year by the
claimant to employees who rendered services in
the state to produce an accredited production, and
who were residents of Wisconsin; and (3) the eligi-
ble sales or use taxes paid during the tax year.
Claimants of film production company investment
tax credits must include a list of expenses and a
description of how the expenses will relate to es-
tablishing a film production company in the state.

Commerce staff reviews applications for ac-

creditation and determination and certification of
eligible expenses. After review, Commerce will
either approve or deny the application. If ap-
proved, the applicant will receive an offer letter
that details the terms and conditions for receiving
tax credits. Commerce must notify DOR of accred-
ited productions and the amount of production
and/or production company investment expendi-
tures.

Commerce may revoke any accreditation of
production if the supporting information is found
to be inaccurate or significantly misleading. The
Department may increase eligible expenditures
based on a claimant's submission of adequate writ-
ten justification for the increase. Commerce may
decrease eligible expenditures if it determines that
the information on which the amount of eligible
expenses was based is inaccurate or significantly
misleading. The Department must notify the
claimant and DOR of any increase or decrease in
approved expenditures.

Claims for film production tax credits filed
with tax returns must include: (1) a copy of the
eligible expenditure determination or certification;
(2) the state employer tax identification number of
the claimant; and (3) the NAICS code of the
claimant.

At the completion of a project, and before the
release of any tax credits is approved, a final pro-
ject report must be sent to Commerce. The final
report must document that the estimated eligible
expenditures included in the claimant's proposed
budget and application documents and that were
approved by Commerce, were incurred by the
claimant to produce the accredited production, or
establish or operate a film production company.
The final report must include documentation of:
(1) eligible salaries, wages, and labor-related con-
tract payments; (2) eligible production expendi-
tures; or (3) eligible film production company ex-
penses. The final report must also include a state-
ment signed by the director or principal officer of
the production or production company attesting to
the accuracy of the expenditures listed in the final
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report and that are available for inspection by
Commerce.

"Production expenditures” means any expendi-
tures that were incurred in Wisconsin and directly
used to produce an accredited production, includ-
ing expenditures for set construction and opera-
tion, wardrobes, make-up, clothing accessories,
photography, sound recording, sound synchroni-
zation, sound mixing, lighting, editing, film proc-
essing, film transferring, special effects, visual ef-
fects, renting or leasing facilities or equipment,
renting or leasing motor vehicles, food, lodging,
and any other similar expenditures as determined
by the Department of Commerce. "Production ex-
penditures" do not include salaries, wages, or la-
bor-related contract payments.

"Accredited production” means a film, video,
broadcast advertisement, or television production,
for which the aggregate salary and wages included
in the cost of production for the period ending 12
months after the principal filming or taping began
exceeds $50,000. "Accredited production" also
means an electronic game, for which the aggregate
salary and wages included in the cost of the pro-
duction for the period ending 36 months after the
month in which the principal programming, film-
ing, or taping of the production begins exceeded
$100,000. An "accredited production” would not
include any of the following, regardless of produc-
tion costs: (1) news, current events, or public pro-
gramming or a program that includes weather or
market reports; (2) a talk show; (3) a production
with respect to a questionnaire or contest; (4) a
sports event or sports activity; (5) a gala presenta-
tion or awards show; (6) a finished production that
solicits funds; (7) a sexually explicit production; or
(8) a production produced primarily for industrial,
corporate, or institutional purposes.

Public programming of a civic or governmental
function is not eligible to be approved as an ac-
credited production. A travel promotion that ad-
dresses a sports event or activity is eligible to be an
accredited production. However, a sports event or
sports activity that is exclusively competitive in
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nature cannot be approved as an accredited pro-
duction.

"Film production company" is defined as an
entity that exclusively creates accredited produc-
tions, as defined above.

"Previously owned property" means real prop-
erty that the claimant or a related person owned
during the two years prior to doing business in
Wisconsin as a film production company, and for
which the claimant may not deduct a loss from the
sale of property to, or an exchange of property
with, the related person under IRC provisions. In
addition, the definition would apply to property
that would otherwise be excluded due to the refer-
ence to the IRC provision excluding individuals
who own less than 50% of the outstanding stock of
certain entities.

Beginning Farmer and Farm Asset Owner Tax
Credits. The 2009-11 biennial budget (2009 Act 28)
created a refundable beginning farmer tax credit
and a refundable farm asset owner tax credit, for
tax years beginning after December 31, 2010. The
beginning farmer tax credit equals the amount
paid by the farmer to enroll in a financial man-
agement program in the year to which the claim
relates. The credit can be claimed on one-time ba-
sis, and the maximum credit is $500. The farm as-
set owner tax credit equals 15% of the amount re-
ceived by an established farmer for leasing agricul-
tural assets to a beginning farmer in the year to
which the claim relates. The credit can only be
claimed for the first three years of any lease of the
established farmer's assets to a beginning farmer.

Farmland Preservation Tax Credit. Owners of
eligible farmland (including corporate owners) can
receive a refundable tax credit under the farmland
preservation program. To be eligible, the claimant
must own at least 35 acres of state farmland, and
that land must have produced: (1) at least $6,000 in
gross farm profits during the year for which the
credit is claimed; or (2) at least $18,000 during the
year for which the credit is claimed and the
preceding two years.



2009 Act 28 repealed the previous farmland
preservation tax credit, which was based on the
claimant's property taxes and income, and re-
placed it with a refundable per acre credit. Begin-
ning in tax year 2010, the per acre farmland pres-
ervation credit is calculated by multiplying the
claimant's qualifying acres by one of the following
amounts:

1. $10, if the qualifying acres are located in a
farmland preservation zoning district and are also
subject to a farmland preservation agreement that

is entered into after June 30, 2009;

2. $7.50, if the qualifying acres are located in
a farmland preservation zoning district but are not
subject to a farmland preservation agreement that
is entered into after June 30, 2009; or

3. $5, if the qualifying acres are subject to a
farmland preservation agreement that is entered
into after June 30, 2009 date, but are not located in
a farmland preservation zoning district.
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