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   September 8, 2022  

 

 

TO:  Members 

  Joint Committee on Finance 

 

FROM: Bob Lang, Director 

 

SUBJECT: National Prescription Opiate Litigation -- State Funding Allocation Plan -- Agenda  

  Item II 

 

 

 On July 28, 2022, the Department of Health Services (DHS) submitted a plan to the Joint 

Committee on Finance that describes how the agency would allocate approximately $31 million in 

funding the administration expects to receive in calendar year 2022 under the National Prescription 

Opiate Litigation, Case No. MDL 2804 settlement agreements with three pharmaceutical distributors 

(Cardinal, McKesson, and AmerisourceBergen) and one manufacturer, Janssen Pharmaceuticals 

(and its parent company, Johnson and Johnson). The administration requests that the Committee 

approve the plan. 

 

 2021 Wisconsin Act 57 specified that 30% of Wisconsin's share of the settlement proceeds 

from the case is payable to the state, and 70% is payable to local governments in Wisconsin that 

were parties in the opiate litigation. In addition, Act 57 directed DHS to submit annual plans, by 

April 1 of each year, that describe how DHS intends to expend the state's share of these funds in the 

next state fiscal year. Each annual submission is subject to review and approval by the Committee 

under a passive review and approval process. The Committee objected to the Department's initial 

April 1, 2022 proposal, citing a lack of specific funding allocations and timing details in the 

submission, and objected to the Department's July 28 submission.  

 

BACKGROUND 

 

 On November 30, 2021, the Committee approved two proposed settlement agreements 

involving the National Prescription Opiate Litigation. Between the two agreements, the defendants 

are expected to pay a total of approximately $23.9 billion over an 17-year period for opioid 

abatement activities. Based on this total, and the Wisconsin's share under the terms of the 

agreements, the state expects to receive approximately $410.7 million, of which the state would 

retain $129.9 million and local governments would receive $280.8 million.  

 

 In calendar year (CY) 2023, the Department of Justice estimates that the total amount of 
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revenues the state will receive from this case will decrease to $18.2 million, of which $8.0 million 

would be available to the state and $10.2 million would be available to local governments. In 

subsequent years, through CY 2038, the state is expected to receive between $18.1 million and $25.1 

million per year, of which $5.4 million to $7.5 million will be available annually for allocation by 

the state.  

 

 The agreements include a broad list of over 100 approved uses of settlement funds, and a list 

of core strategies that recipients are encouraged to adopt. The approved uses are listed in the 

following categories: (a) treatment of opioid use disorder; (b) support for persons in treatment and 

recovery; (c) connections to care; (d) addressing the needs of criminal justice-involved persons; (e) 

addressing the needs of pregnant or parenting women and their families, including babies with 

neonatal abstinence syndrome; (f) preventing over-prescribing of opioids; (g) preventing misuse of 

opioids; (h) preventing overdose deaths and other harms; (i) support and training for law enforcement 

and first responders; (j) oversight, administration, and coordination of the distribution and 

expenditure of settlement funds; (k) training for government, community, and nonprofit entities for 

opioid abatement activities; and (l) research related to the impacts of and response to opioid use 

disorder.  

 

 The attachment to this memorandum is an excerpt from the distributor settlement agreement 

that lists permissible uses of the settlement funds. The agreement states that this list is not an 

exhaustive list of opioid mitigation measures.  

    

PROPOSAL 

 

 The following table summarizes the DHS proposal to allocate $31 million in settlement funds, 

which includes approximately $6.0 million the state received on July 29, 2022, and $25 million that 

DHS still expects to receive in 2022. The administration proposes to implement the program in three 

phases, each corresponding to the payments DHS expects to receive in 2022. Each component of the 

plan is discussed below. 
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DHS Proposed Allocation of Opioid Settlement Funds 

($ in Millions) 
  

Purpose Amount 
 

Phase 1  

Increase Availability of Narcan through the Narcan Direct Program $3.0 

Establish and Fund Program to Distribute Fentanyl Test Strips 2.0 

Prevention Services to Address Root Causes of Substance Abuse     1.0 

   Subtotal $6.0 
 

Phase 2   

Capital Projects  $11.0 

Funding Directed at Tribal Nations      6.0 

   Subtotal $17.0 
 

Phase 3  

Improve DHS Overdose Central Alert System $0.5 

K-12 Evidence-Based Substance Use Prevention Curriculums or Programs 2.0 

Expand Medication Assistance Treatment (MAT) Services 1.0 

Fund Room and Board Costs for Residential Treatment Services for   2.5 

   Substance Use Disorder   

Family Support Programs     2.0 

   Subtotal $8.0 
 

Grand Total $31.0 

 Phase One 

 

 Expand Narcan Direct Program. Narcan is a prescription brand-name medication, approved 

by the U.S. Food and Drug administration to treat opioid overdoses in adults. It can be administered 

through an injection or nasal spray. Narcan is used to block or reverse the effect of opioid medication, 

such as extreme drowsiness, slow-breathing, and loss of consciousness.  

 

 Under the current Narcan Direct program, DHS provides free Narcan to agencies that serve 

people who are using opioids and others who may witness an opioid overdose. Individuals who 

receive the Narcan must attend a training hosted by a trainer associated with the program on how to 

identify an opioid overdose and how to use Narcan to reverse an Opioid overdose. The following 

agencies may participate in the program:  (a) county and municipal public health departments, or 

their designees; (b) tribal health clinics or their designees; (c) syringe access programs; (d) recovery 

community organizations, which are programs with recovery coaches and certified peer specialists 

or certified parent peer specialists; (e) DHS-certified opioid treatment programs; (f) emergency 

department induction sites; and (g) county jails. 

 

 In federal fiscal year 2021-22, the program is supported from federal funds the state receives 

from the U.S. Department of Health and Human Services, Substance Abuse and Mental Health 

Services Administration under the state opioid response (SOR) grant program ($1.0 million) and a 

one-time supplement to the state's substance abuse prevention and treatment block grant ($0.75 

million).  
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 Under the DHS plan, $3.0 million would be provided to expand the Narcan Direct program 

and broaden the list of community agencies eligible to participate in the program. 

 

 Fund Fentanyl Test Strips. Fentanyl is a synthetic opioid, which is 50 to 100 times stronger 

than morphine. Originally developed as a prescription drug for pain management for the treatment 

of cancer, it is also made and used illegally. Synthetic opioids, including fentanyl, are the most 

common drugs involved in drug overdose deaths in Wisconsin and the United States. Fentanyl is 

often mixed with other drugs, such as heroin, cocaine, and methamphetamines because it is a potent, 

relatively inexpensive additive. Users are usually unaware of the presence of fentanyl in the drugs 

they abuse.    

 

 Fentanyl test strips are used to detect the presence of fentanyl. Prior to the enactment of 2021 

Wisconsin Act 180, fentanyl test strips were considered "drug paraphernalia," which prohibited 

individuals from using or distributing them. However, Wisconsin Act 180 exempts fentanyl testing 

strips from the definition of "drug paraphernalia," enabling individuals in Wisconsin to purchase and 

use them. 

 

 Under the DHS plan, $2.0 million would be allocated to establish a program to purchase and 

distribute fentanyl strips to agencies that offer preventive and harm reduction services, modeled after 

the Narcan Direct program. DHS would prioritize providers offering services and working directly 

with active drug users. 

 

 Prevention Services. The DHS plan would allocate $1.0 million to address root causes of 

substance abuse in communities.  

 

 The administration cites studies that show that people who have experienced adverse 

childhood experiences and emotional trauma are at a disproportionate risk of harmful substance use 

and negative health outcomes.  

 

 This component of the plan is intended to increase efforts to address these root causes of 

substance abuse by awarding grants of $10,000 to $100,000 to fund interventions for both individuals 

and communities, including:  (a) promoting housing, economic stability , and family well-being; (b) 

incorporating social determinants of health into existing programs and services; (c) increasing 

participation of individuals with lived experiences into program and service planning; and (d) 

increasing focus on cultural identity and belonging. Examples of programs that may receive funding 

include Support for Students Exposed to Trauma, Botvin LifeSkills Training Middle School 

Program; Prelminary Protective Hearing Benchcard, and Housing First. 

 

 Phase Two    

 

 Capital Projects. The plan would allocate $11.0 million for capital projects that would 

expand prevention, harm reduction, treatment, and recovery services through the construction of new 

facilities in areas of the state where there are no such facilities, and to renovate existing facilities to 

improve services. DHS anticipates awarding two to three one-time grants, based on a competitive 

procurement, based on factors such as demonstrated need, anticipated number of individuals that 
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would be served annually, the demographics of individuals who would be served, project readiness 

and anticipated completion date, and the scope of services that would  be provided. DHS has 

indicated that the awards would not fully fund each project, but rather serve to complete financing 

packages developed by service providers. 

 

 Tribal Allocations. The plan would allocate $6.0 million to federally-recognized tribes. As 

part of their grant applications, each tribe would indicate their prevention, harm reduction, and 

treatment and recovery strategies. The DHS plan is intended to address significantly higher opioid 

overdose death rates among American Indians than Whites, both nationally and in Wisconsin. DHS 

reports that in 2020, the opioid overdose death rate  for American Indians was double that of the 

White population (39.6 vs. 19.8 deaths per 100,000)  including deaths caused by prescription opioids 

(10.2 vs. 5.7 per 100,000) and deaths caused by synthetic opioids (35.8 vs. 16.8 deaths per 100,000). 

 

 Phase Three 

 

 Overdose Central Alert System. Currently, DHS monitors and disseminates information on 

the opioid epidemic using several different sources, including death certificates, and data on hospital 

inpatient discharges,  emergency departments encounters, the state's prescription drug monitoring 

program administered by the Department of Safety and Professional Services, local medical 

examiner and coroner offices, and information reported by ambulances. DHS uses this data to 

provide local health departments weekly suspected overdose alerts, which enables these agencies 

and service providers to provide coordinated responses to spikes in suspected overdoses. 

 The plan would allocate $0.5 million to improve the central alert system, enabling DHS to 

provide near real-time overdose surveillance for use by counties and service providers. DHS is 

currently piloting this near-real time overdose surveillance project in 15 counties, and would expand 

the near-real time alert system to additional counties. The project's goals are to make the data DHS 

currently collects more useful to local health agencies and providers, and increase collaboration 

between agencies in responding to spikes in overdose counts. 

 

 K-12 Evidence-Based Substance Use Prevention Curriculums and Programs. The plan 

would allocate $2 million to fund evidence-based substance use prevention programming in schools. 

Such programs are listed on the federal Substance Abuse and Mental Health Services 

Administration's website (https://www.samhsa.gov/resource-search/ebp) and the Education 

Development Center's website (https://www.edc.org/body-work/opioid-and-other-substance-

misuse-prevention). (The Education Development Center is a nonprofit agency dedicated to 

improving education, and health by creating resources such as curricula, toolkits and online courses 

that offer learning opportunities). Generally, these programs are intended to reduce risk factors and 

promote protective factors, such as school connectedness and positive peer relationships. 

 

 DHS, in collaboration with the Department of Public Instruction, would provide funds to local 

education agencies (LEAs), and provide training and technical assistance to LEAs to implement 

substance abuse education and prevention programming. 

 

 Medication-Assisted Treatment Services. DHS would allocate $1 million to expand 

https://www.samhsa.gov/resource-search/ebp
https://www.edc.org/body-work/opioid-and-other-substance-misuse-prevention
https://www.edc.org/body-work/opioid-and-other-substance-misuse-prevention
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medication-assisted treatment (MAT) services to areas with limited access to services. MAT, 

considered the most effective treatment for opioid use disorder (OUD), combines medication with 

comprehensive care services. The funding would support MAT providers in underserved areas of 

the state where access to one or more MAT options is limited or non-existent. In its 2020 report, 

Preventing and Treating Harms of the Opioid Crisis, the Department identified areas of the state with 

high rates of opioid overdoses and infections from drug use and an assessment of service gaps. See 

https://www.dhs.wisconsin.gov/publications/p02605.pdf. 

   

 Room and Board Costs for Residential Substance Use Disorder Treatment. The plan 

would allocate $2.5 million to fund room and board costs for Medicaid recipients who receive 

services under Medicaid's residential substance use disorder (RSUD) treatment program. These 

facilities are licensed either as a transitional residential treatment service or a medically monitored 

treatment service. Transitional residential treatment services are provided in a clinically supervised, 

peer-supported, therapeutic environment with clinical counseling for three to eleven hours per week. 

A medically-monitored treatment service is a 24-hour service that provides observation, monitoring, 

and treatment by a multi-disciplinary team, with a minimum of 12 hours of counseling per week. 

Typically, patients use RSUD services if they have severe or complex substance use disorders. 

Patients with physiological withdrawal symptoms or other acute medical conditions must receive 

monitored detoxification treatment as a hospital inpatient before receiving RSUD treatment. 

 

 In February, 2021, the MA program began providing coverage for medically necessary RSUD 

treatment services and stability and support services. However, since federal Medicaid law generally 

prohibits states from receiving federal MA matching funds for room and board costs, MA patients 

must pay these costs, unless a county program or charitable organization supports these costs. Due 

to funding limitations, counties may establish waiting lists for individuals to access RSUD services. 

DHS indicates that, if county funds are not available to support room and board costs, few MA 

recipients who require RSUD services can afford to pay these costs themselves. DHS would make 

this funding available to counties and tribes, who would negotiate rates with RSUD providers, and 

reimburse them for room and board costs.  

 

 In April, 2022, DHS provided $2.5 million from the settlement with pharmaceutical consultant 

McKinsey and Company to counties to support room and board costs, but indicates that the demand 

for reimbursement of room and board costs exceeded the allocated funding. 

 

 Family Support Center Pilots. The plan would provide $2.0 million to fund a pilot program 

under which family support centers would offer a range of services to family members and others 

who support individuals who are actively using drugs, have experienced an overdose or death, or 

have died from an overdose. The centers would be staffed by experts in substance use disorders 

(SUDs), who would assist family and friends at no cost, or minimal cost. The centers would offer 

information and education on substance use, stress and crisis managing strategies, counseling, 

recovery and peer services.  

  

ANALYSIS 

 

 In reviewing the administration's plan, the Committee could consider the following 

https://www.dhs.wisconsin.gov/publications/p02605.pdf
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information relating to the request. 

 

 Permissible Uses. The master settlement agreements indicate the parties' intent that the 

moneys disbursed from the settlement funds be used for opioid remediation, subject to documented 

exceptions, and that at least 85% of the total distributor settlement funds and 86.5% of the Janssen 

settlement funds, over the entirety of all payment years, be spent on opioid remediation. (Legal and 

administrative costs are expected to be funded by the remaining settlement funds.) 

 

  The agreements define "opioid remediation" as activities that are designed to: (1) address the 

misuse and abuse of opioid products, (2) treat or mitigate opioid use or related disorders; or (3) 

mitigate other alleged effects of, including on those injured as a result of, the opioid epidemic. While 

"Exhibit E" to the settlement provides a list of expenditures that qualify as "opioid remediation," the 

list is not exhaustive. 

 

 If Janssen or the distributors believe that states and localities are not meeting the 85% or 86.5% 

minimum thresholds contained in the settlement agreements, any party may request that an 

Enforcement Committee meet and confer regarding the use of funds. (The bylaws of the 

Enforcement Committee are listed as exhibits in each of the two settlement agreements.) The 

committees could attempt to resolve the matter informally, or choose to seek resolution in a state 

court as to whether expenditures qualify as "opioid remediation."  In this occurs, Janssen and the 

distributors actions are limited to seeking to reduce their annual payments.  

 

 Although the agreements reference opioid remediation activities, current substance abuse 

treatment and recovery programs often provide services to persons with other SUDs, such as 

methamphetamine use disorder, in addition to OUD. In order to ensure that funding is used for 

"opioid remediation," it could be directed exclusively to services to prevent opioid use and support 

OUD treatment services, rather than general SUD-related services. Alternatively, DHS may require 

that agencies that receive the state allocations document services that are targeted to individuals with, 

or at risk of, OUD. However, it is not known how broadly the enforcement committees and courts 

would interpret the scope of permissible remediation activities if there were a challenge to the state 

or local governments' use of the settlement funds. 

 

 Tribal Allocations. The administration's plan would allocate $6.0 million of the state's share 

of settlement funds to Wisconsin's tribes.  

 

 Under the two separate settlement agreements with the tribes, a total of $655.0 million (less 

administrative costs) will be available to tribes that agree to be part of the distributor settlement 

($515.0 million) and the Janssen settlement ($150.0 million). Similar to the agreements with states 

and localities, approximately 15% of the funds are set aside to pay legal fees, and 85% will be used 

for abatement of the opioid epidemic in tribal communities. Tribes will be able to use these funds 

for the same opioid remediation activities that states and local governments may support, and, in 

addition, traditional activities associated with cultural identity and healing.  

 

 It is not yet known which tribes will participate in the settlement agreements, nor how much 

of the total settlement funds will be allocated to each tribe in Wisconsin. The administration's 
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proposal would ensure the immediate allocation of funds to all tribes in Wisconsin. Once the tribal 

allocations from the national settlement agreements are known, the need for allocating a portion of 

the state's funding for Wisconsin's tribes could be reassessed as part of a future allocation plan.  

  

  State and County Remediation Efforts. The same list of eligible opioid remediation activities 

in the settlement agreements applies to both the state and local governments. However, the state may 

be better positioned than the counties to conduct some activities. For example, it may be more cost 

effective for DHS to expand the current Narcan Direct program and create a similar program for 

purchasing and distributing fentanyl test strips than for counties to create similar programs. 

Similarly, a statewide, competitive capital project grant program administered by DHS could address 

geographical service gaps, particularly in rural areas of the state. Further, the administration's 

proposal to use funding to develop evidence-based substance use prevention curriculum for school 

children would serve all school districts statewide. 

 

 DHS Feedback from Stakeholders. In January, 2022, DHS held 12 listening sessions, attended 

by 518 individuals in total, which enabled substance use service providers and people with SUD and 

their families and friends to recommend how the state should allocate opioid settlement funds. In 

addition, a DHS survey seeking suggestions for the use of the settlement funds resulted in 897 

comments from 326 individuals. As DHS summarized the public feedback it received from these 

meetings and surveys, common themes and suggestions for the use of the funds emerged, including:  

 

 • Supporting people in recovery, such as increasing options for transitional housing, 

building social support systems for individuals in recovery and their families, empowering those 

with lived experience and their families to create solutions, and providing direct support for families 

and children after loss;  

 

 • Expanding treatment options, including providing funding for diverse, equitable 

treatment options, increasing the number, diversity and training of providers, and increasing the 

availability of medication assisted treatment; 

 

 • Addressing root causes of OUD, by addressing social determinants of health, improving 

mental health services, and reducing adverse childhood experiences and trauma;  

 

 • Prevention through education, including educating children and youth, and educating 

the public as a means of reducing stigma; 

 

 • Enhancing harm reduction by increasing the availability of Narcan and fentanyl test 

strips, facilitating needle exchange programs, and creating safe spaces where individuals can use 

opioids while being monitored, and connected to services and helped quickly when needed. 

  

 Some of the themes raised at the listening sessions and through survey responses do not 

directly correspond with the opioid remediation measures specified in the settlement agreement. 

However, the administration's plan attempts to address each of these major themes.  
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SUMMARY  

 

 Each of the components of the Department's proposal appears to be an allowable use of the 

settlement funds, as identified in the attachment. The amounts reflect an initial allocation of funding 

the state expects to receive in 2022. By April 1, 2023, DHS will submit another plan, outlining the 

proposed use of the state's share of additional settlement funds, in the 2023-24 fiscal year, for the 

Committee's review and approval. At that time, the Committee will have an opportunity to review 

the Department's grant awards it made under each of this plan's expenditure categories. 

 

 The Committee could amend the plan by reducing or eliminating funding for any of the items 

in the Department's plan, and reallocate funding to reflect the Committee's priorities, either by 

increasing funding for other elements in the administration's plan, or funding services or activities 

that were not included in the Department's plan. However, all funded programs and projects must be 

an eligible use of the settlement agreement funds. If the request were denied, funding could not be 

allocated until a plan was approved by the Committee.  

 

ALTERNATIVES 

 

1. Approve the Department's request. 

 

2. Modify the amount provided to one or more of the components of the plan and direct 

funding to other services or activities. 

 

a. Expand NARCAN Direct Program  ($3.0 million) 

b. Fund Fentanyl Test Strips  ($2.0 million) 

c. Prevention Services ($1.0 million) 

d. Capital Projects  ($11.0 million) 

e. Tribal Allocations ($6.0 million) 

f. Overdose Central Alert System  ($0.5 million) 

g. K-12 Evidence-Based Substance Use Prevention  

    Curriculums and Programs  ($2.0 million) 

h. Medication Assisted Treatment Services  ($1.0 million) 

i. Room and Board Costs for RSUD ($2.5 million) 

j. Family Support Center Pilots ($2.0 million) 

 

3. Deny the Department's request.  

 

 

 

 

Prepared by: Charlie Morgan 

Attachment



 

ATTACHMENT 

 

Distributor Settlement Agreement (Excerpt) 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 


