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SUPREME COURT OF W SCONSI N

NoTI CE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volume of the official
reports.
No. 07-12
In the matter of the petition to create a rule Fl| LED
governi ng the use of videoconferencing in the
courts
MAY 1, 2008

David R Schanker
Clerk of Supreme Court
Madi son, W

On Septenber 4, 2007, A John Voelker, Director of State
Courts, petitioned the court to create a rule governing the use
of videoconferencing in the courts, pursuant to the court's
rul emaking authority wunder Ws. Stat. § 751.12. A public
hearing on the petition was conducted on January 8, 2008.

At the ensuing admnistrative conference, the court voted
to adopt the petition, as nodified. The court ruled that the
effective date of this rule shall be July 1, 2008.

Ther ef or e,

I T 1S ORDERED that effective July 1, 2008:

Section 1. Subchapter 111 of chapter 885 of the statutes

is created to read:

SUBCHAPTER | I'|
CHAPTER 885
USE OF VI DECCONFERENCI NG I N THE CI RCUI T COURTS
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885.50 Statenent of intent. (1) It is the intent of the
Suprene Court that videoconferencing technol ogy be avail able for
use in the circuit courts of Wsconsin to the greatest extent
possi bl e consistent with the limtations of the technol ogy, the
rights of litigants and other participants in matters before the
courts, and the need to preserve the fairness, dignity,
solemity, and decorum of court proceedings. Further, it is the
intent of the Supreme Court that circuit court judges be vested
with the discretion to determine the manner and extent of the
use of videoconferencing technol ogy, except as specifically set
forth in this subchapter.

(2) In declaring this intent, the Suprenme Court finds that
careful use of this evolving technology can nmake proceedings in
the circuit courts nore efficient and |ess expensive to the
public and the participants w thout conprom sing the fairness,
dignity, solemity, and decorum of these proceedings. The
Suprene Court further finds that an open-ended approach to the
i ncorporation of this technology into the court system under the
supervision and control of judges, subject to the limtations
and guidance set forth in this subchapter, wll nost rapidly
realize the benefits of videoconferencing for all concerned.

(3) In declaring this intent, the Suprene Court further
finds that inproper use of videoconferencing technology, or use
in situations in which the technical and operational standards
set forth in this subchapter are not nmet, can result in
abridgenment of fundanental rights of litigants, crinme victins,

and the public, wunfair shifting of costs, and loss of the
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fairness, dignity, solemity, and decorum of court proceedings
that is essential to the proper adm nistration of justice.

885.52 Definitions. 1In this subchapter:

(1) "Circuit court"” includes proceedings before circuit
court judges and comm ssioners, and all references to circuit
court judges include circuit court conmmi ssioners.

(2) "Participants” includes Ilitigants, counsel, wtnesses
while on the stand, judges, and essential court staff, but
excl udes other interested persons and the public at |arge.

(3) "Videoconferencing" means an interactive technology
that sends video, voice, and data signals over a transm ssion
circuit so that tw or nore individuals or groups can
comuni cate with each other sinmultaneously using video nonitors.

885. 54 Techni cal and operational st andar ds. (1)
Vi deoconferencing technology used in circuit court proceedings
shall nmeet the follow ng technical and operational standards:

(a) Participants shall be able to see, hear, and
conmuni cate with each ot her.

(b) Participants shall be able to see, hear, and otherw se
observe any physical evidence or exhibits presented during the
pr oceedi ng.

(c) Video and sound quality shall be adequate to allow
partici pants to observe t he deneanor and non- ver ba
comuni cations of other participants and to clearly hear what is
taking place in the courtroomto the sanme extent as if they were

present in the courtroom
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(d) Parties and counsel at renpte |ocations shall be able,
upon request, to have the courtroom cameras scan the courtroom
so that renote participants may observe other persons present
and activities taking place in +the courtroom during the
pr oceedi ngs.

(e) In matters set out in sub. (g), counsel for a defendant
or respondent shall have the option to be physically present
with the client at the renmpte location, and the facilities at
the renmote location shall be able to accommbdate counsel's
participation in the proceeding from such |location. Parties and
counsel at renote |ocations shall be able to nmute the m crophone
system at that Jlocation so that +there can be private,
confidential comrunication between them

(f) If applicable, there shall be a neans by which
docunents can be transmitted between the courtroom and the
renote | ocation

(g) In crimnal matters, and in proceedi ngs under chs. 48,
51, 55, 938, and 980, if not in each other's physical presence,
a separate private voice communication facility shall be
avai lable so that the defendant or respondent and his or her
attorney are able to communicate privately during the entire
pr oceedi ng.

(h) The proceeding at the location from which the judge is
presiding shall be visible and audible to the jury and the
public, including crine victins, to the sane extent as the

proceedi ng would be if not conducted by vi deoconferencing.
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(2) The noving party, including the circuit court, shall
certify that the technical and operational standards at the
court and the renote location are in conpliance wth the
requi renents of sub. (1).

885.56 Criteria for exercise of court's discretion. (1)
In determining in a particular case whether to permt the use of
vi deoconferenci ng technology and the nmanner of proceeding with
vi deoconferencing, the circuit court nay consider one or nore of
the followng criteria:

(a) Whet her any undue surprise or prejudice would result.

(b) Whether the proponent of the use of videoconferencing
technol ogy has been unable, after a diligent effort, to procure
t he physical presence of a w tness.

(c) The <convenience of the parties and the proposed
witness, and the cost of producing the witness in person in
relation to the inportance of the offered testinony.

(d) \Whether the procedure wuld allow for full and
effective Cross-exam nati on, especially when t he Cr oss-
exam nation woul d invol ve docunents or other exhibits.

(e) The inmportance of the wi tness being personally present
in the courtroom where the dignity, solemity, and decorum of
the surroundings wll inpress upon the wtness the duty to
testify truthfully.

(f) Wiether a physical liberty or other fundanenta

interest is at stake in the proceeding.
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(g) Whether the court is satisfied that it can sufficiently
know and control the proceedings at the renote |ocation so as to
effectively extend the courtroomto the renote | ocation.

(h) Wether the participation of an individual from a
remote | ocation presents the person at the renote location in a
di m nished or distorted sense such that it negatively reflects
upon the individual at the renpte location to persons present in
t he courtroom

(i) Wether the use of videoconferencing dimnishes or
detracts from the dignity, solemity, and formality of the
proceeding so as to undermine the integrity, fairness, and
ef fectiveness of the proceeding.

(1) Whet her t he per son pr oposed to appear by
vi deoconferencing presents a significant security risk to
transport and present personally in the courtroom

(k) Waivers and stipulations of the parties offered
pursuant to s. 885.62.

(L) Any other factors that the court nmay in each individua
case determne to be rel evant.

(2) The denial of the use of videoconferencing technol ogy
i s not appeal abl e.

885.58 Use in civil cases and special proceedings. (1)
Subject to the standards and criteria set forth in ss. 885.54
and 885.56 and to the limtations of sub. (2), a circuit court
may, on its own notion or at the request of any party, in any

civil case or speci al proceeding permt the use of
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vi deoconferencing technology in any pre-trial, trial, or post-
trial hearing.

(2) (a) A proponent of a wtness via videoconferencing
technology at any evidentiary hearing or trial shall file a
notice of intention to present testinony by videoconference
technology 30 days prior to the scheduled start of the
pr oceedi ng. Any other party may file an objection to the
testinmony of a witness by videoconferencing technology within 10
days of the filing of the notice of intention. If the tinme
limts of the proceeding do not permt the tine periods provided
for in this paragraph, the court may in its discretion shorten
the tine to file notice of intention and objecti on.

(b) The court shall determ ne the objection in the exercise
of its discretion under the criteria set forth in s. 885.56.

885. 60 Use in crimnal cases and proceedings under
chapters 48, 51, 55, 938, and 980. (1) Subject to the standards
and criteria set forth in ss. 885.54 and 885.56 and to the
l[imtations of sub. (2), a circuit court may, on its own notion
or at the request of any party, in any crimnal case or matter
under chs. 48, 51, 55, 938, or 980, permt the wuse of
vi deoconferencing technology in any pre-trial, trial or fact-
finding, or post-trial proceeding.

(2) (a) Except as mmy otherwise be provided by law, a
defendant in a crimnal case and a respondent in a matter |isted
in sub. (1) is entitled to be physically present in the
courtroom at all critical stages of the proceedings, including

evidentiary hearings, trials or fact-finding hearings, plea
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hearings at which a plea of guilty or no contest, or an
adm ssion, wll be offered, and sentencing or dispositional
heari ngs.

(b) A proponent of a wtness via videoconferencing
technology at any evidentiary hearing, trial, or fact-finding
hearing shall file a notice of intention to present testinony by
vi deoconference technol ogy 20 days prior to the scheduled start
of the proceeding. Any other party may file an objection to the
testinmony of a witness by videoconference technology within 10
days of the filing of the notice of intention. If the tine
limts of the proceeding do not permt the tine periods provided
for in this paragraph, the court may in its discretion shorten
the tine to file notice of intention and objecti on.

(c) If an objection is nmade by the plaintiff or petitioner
in a matter listed in sub. (1), the court shall determ ne the
objection in the exercise of its discretion under the criteria
set forth in s. 885.56.

(d) If an objection is made by the defendant or respondent
in a matter listed in sub. (1), the court shall sustain the
obj ecti on.

885.62 Wiivers and stipulations. Parties to circuit court
proceedi ngs may waive the technical and operational standards
provided in this subchapter, or may stipulate to any different
or nodified procedure, as may be approved by the court.

885. 64 Applicability. (1) The provisions of this
subchapter shall govern the procedure, practice, and use of

vi deoconferencing in the circuit courts of this state.



No. 07-12

(2) Al circuit court proceedings, with the exception of
proceedi ngs pursuant to s. 972.11 (2m, that are conducted by
vi deoconf er ence, interactive video and audio transm ssion
audi ovi sual neans, [ive audiovisual neans, cl osed-circuit
audi ovi sual, or other interactive electronic conmunication wth
a video conponent, shall be conducted in accordance with the
provi sions of this subchapter.

(3) The use of non-video tel ephone conmuni cati ons otherw se
permtted by specific statutes and rules shall not be affected
by this subchapter, and shall renmain available as provided in
t hose specific statutes and rul es.

Section 2. The following Conment to subchapter [11 of
chapter 885 of the statutes is not adopted but will be published
and may be consulted for guidance in interpreting and applying

t he statute.
Comment, 2008

Section 885.50 of the subchapter is intended to
recogni ze and summarize the |larger debate concerning
the use of videoconferencing technology in the courts,
and to provide a clear statenment of the Suprene
Court’s intent concerning such use, which should be
hel pful guidance to litigants, counsel and circuit and
appellate courts in interpreting and applying these
rul es.

This subchapter is not intended to give circuit
court judges the authority to conpel county boards to
acquire, mai nt ai n or repl ace vi deoconf er enci ng
equi pnent . Rather, it is intended to provide courts
with authority and guidance in the use of whatever
vi deoconf erenci ng equi pnment m ght be nmade available to
t hem

Section 885.54 is intended to establish stringent
technical and operational standards for the use of
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vi deoconferencing technology over objection, and in
considering approval by the circuit court of waivers
or stipulations under s. 885.62. Mbile cart-based
systens will not neet these standards in nany or even
nmost situations, but may still be used pursuant to a
wai ver or stipulation approved by the court. The
effect wll be to encourage the installation of
mul tiple canera systens, while still allowi ng the use
of cart-based systens when participants are in
agreenent to do so, which is likely to be nuch of the
tine.

Section 885.56 is intended to give the circuit
court broad discretion to permt the use of
vi deoconferencing technology when the technical and
operation standards of s. 885.54 are net, while
providing clear guidance in the exercise of that
di scretion. Under this section, the circuit court may
permt the wuse of videoconferencing technology in
al nost any situation, even over objection, except as
provi ded under s. 885.60. On the other hand, the
court may deny the use of videoconferencing technol ogy
in any circunstance, regardless of the guidelines.
This is consistent with the intent of this |egislation
to vest «circuit courts wth broad discretion to
advance the wuse of videoconferencing technology in
court proceedings under the standards and guidelines
set out, but to reserve to courts the prerogative to
deny its use wthout explanation. A circuit court's
deni al of the use of videoconferencing 1is not
appeal able as an interlocutory order, but to the
extent the denial involves issues related to a party's
ability to present its case and broader issues related
to the presentation of evidence, the denial can be
appeal ed as part of the appeal of the final judgnent.

Regardi ng section 885.58, civil cases and speci al

pr oceedi ngs in gener al pose few problens of
constitutional di mrension concerning the use of
vi deoconferencing technology and offer litigants the
potential of significant savings in trial expenses.
For these reasons, this technology will Ilikely gain
rapid acceptance resulting in expanding use. Wher e
objections are raised, the rule provides that the
circuit court will resolve the issue pursuant to the

standards and decisional guidance set out in ss.
885. 54 and 885. 56.
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It is the intent of s. 885.60 to scrupulously
pr ot ect the rights of crim nal defendants and
respondents in matters which could result in |oss of
liberty or fundanmental rights with respect to their
children by preserving to such litigants the right to
be physically present in court at all critical stages
of their proceedings. This section also protects such

litigants' rights to adequate representation by
counsel by elimnating the potential problens that
m ght arise where counsel and litigants are either

physically separated, or counsel are with litigants at
remote | ocations and not present in court.

"Critical stages of the proceedings" is not
defined under this section, but incorporates existing
law as well as new law as it is adopted or decided
This section is not intended to create new rights in
litigants to be physically present which they do not
ot herwi se possess; it is intended nerely to preserve
such rights, and to avoid abrogating by virtue of the
adoption of this subchapter any such rights.

This section is also intended to preserve
constitutional and other rights to <confront and
effectively cross-examne wtnesses. It provides the
right to prevent the use of vi deoconf er enci ng
technology to present such adverse wtnesses, but
rather require that such wtnesses be physically
produced in the courtroom In requiring a defendant's
objection to the wuse of videoconferencing to be
sustained, this section also preserves the defendant's
speedy trial rights intact.

bjections by the State or petitioner to the use
of videoconferencing technology to present defense
W t nesses are resolved by the court in the sane manner
as provided in civil cases and special proceedings
under ss. 885.54 and 885. 56.

The intent of s. 885.62 is to permt litigants to
t ake advantage of videoconferencing technology in any
matter before the court regardless of whether the
provisions of this subchapter would otherw se permt
such use, as long as the parties are in agreenent to
do so and the circuit court approves. This should help
to encourage innovation and experinentation in the use
of videoconferencing technology, and thereby pronote
the nost rapid realization of its benefits, while
preserving to the litigants and ultimately to the

11
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courts the ability to prevent abuses and |oss of the

fairness, dignity, solemity and decorum of court
pr oceedi ngs.

The intent of s. 885.64 is to nake it clear that
all electronic comunications wth a video conponent
are to be conducted under the provisions of this
subchapter, regardless of the various names and terns
by which such neans of conmunication are referenced in
other statutes and rules, and also to nmke clear that
the provisions of this subchapter are to take
precedence over other statutes and rules which address
the use of such means of communication. Finally, sub
(3) is intended to nake clear that existing authority
for the use of non-video tel ephone comrunications in
court proceedings remains unaffected by the new

provi si ons of this subchapt er concer ni ng
vi deoconf er enci ng.

| T I'S ORDERED that notice of the creation of subchapter I1I
of chapter 885 of the statutes be given by a single publication
of a copy of this order in the official state newspaper and in
an official publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 1st day of My, 2008.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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