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1 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.01

CHAPTER 102
WORKER'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate Giger. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondiaef's, fire fighters, ree
102.078 Election by real estate firm. cue squad members, diving team members, national or state guased mem
102.08 Administration for state employees. bersand emegency management personnel.
102.11 Earnings, method of computation. 102.48 Death benefit, continued.
102.12  Notice of injury exception, laches. 102.49 Additional death benefit for children, state fund.
102.123 Statement of employee. 102.50 Burial expenses.
102.125 Fraud reporting, investigation, and prosecution. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 10252 permanent partial disability schedule.
102.14 Jurisdiction of department and division; advisory committee. 102.53 Multiple injury variations
102.15 Rules of procedure; transcripts. 102'54 Injury to dominant hand ’
102.16 Submission of disputes, contributions by employees. 102.55 Appiication of schedules
102.17 Procedurenotice of hearing; witnesses, contempt; testimongdical 102'555 Occupational deafness: definitions
examination. ’ ’ ’

102.56 Disfigurement.

102.565 Toxic or hazardous exposure; medical examination; conditions of liability
102.57 Violations of safety provisions, penalty

102.58 Decreased compensation.

102.59 Preexisting disabilityindemnity

102.60 Minor illegally employed.

102.61 Indemnity under rehabilitation law

102.175 Apportionmentof liability.

102.18 Findings, orders and awards.

102.19 Alien dependents; payments through consulficer.
102.195 Employees confined in institutions; payment of benefits.
102.20 Judgment on award.

102.21 Payment of awards by local governmental units.
102.22 Penalty for delayed payments; interest.

102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state. o
102.25 Appeal from judgment on award. 102.64  Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75  Administrative expenses.
102.29 Third party liability 102.80  Uninsured employers fund. )
102.30 Other insurance notfafcted; liability of insured employer 102.81  Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82  Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83  Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers' records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.
Cross-reference: See also ctDWD 80, Wis. adm. code. aidsand eyeglasses, but, in the case of hearing aids or eyeglasses,

only if suchdamage or destruction resulted from accident which
alsocaused personal injury entitling the employee to compensa
&fon therefor either for disability or treatment.

(d) 2Local governmental unit® means a political subdivision

102.01 Definitions. (1) This chapter may be referred &3
the @Worker's Compensation Act® and allowances, recoveri
andliabilities under this chapter constitute 8vker's Compensa

tion®. / i . L el S
2) In this chapter: of this state; a special purpose district or taxing jurisdiction, as
( a chap o . . definedin s.70.114 (1) (f), in this state; an instrumentalityorpae
(ad) “Administrator® means the administratdithe division  ration, combination, or subunit of any of the foregoing; or any
of hearings and appeals in the department of administration. otherpublic or quasi-public corporation.

(af) @Commission® means the labor and industry reviewaom (dm) 2Order® means any decision, rule, regulation, direction,

mission. requirementpr standard of the department or the division, or any
(ag) 2Commissioner® means a member of the commission otherdetermination arrived at or decision mémyethe department
(am) 2Compensation® means workecompensation. or the division.
(ap) 2Department® meanthe department of workforce degel  (e) 2Primary compensation and death benefit® mezorsce

opment. pensatioror indemnity for disability or death benefit, other than
(ar) @Division® means the division of hearings and appeals increased, double or treble compensation or death benefit.

the department of administration. (eg) 2Religious sect® means a religiohedy of persons, or a

(bm) 2General order° means such order as apgj®erally division of a religious body of persons, who unite in holdingeer
throughoutthe state to all persons, employments, places '@inspecial doctrines or opinions concerning religion thstince
employmenior public buildings, or all persons, employments dguishthose persons from others holding the same generee reli
placesof employment or public buildings of @dass under the giousbeliefs.
jurisdiction of the department. All other orders of thepartment (em) 2@Secretary® means the secretafyworkforce develoge
shallbe considered special orders. ment.

(c) 2Injury® meansmental or physical harm to an employee (f) #Temporary help agency® means an employer who places
causedby accident ordisease, and also means damage to s employee with or leases its employees to another employer
destructiorof artificial members, dental appliances, teeth, hearingho controls the employegWwork activities and compensates the
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102.01 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 2

first employer for the employeeServices, regardless of the deraa call for assistance, from the time of the call for assistance to the

tion of the services. time of his or her return from responding to that call, including
(g) Except as provided in $02.555with respect to occupa travelingto and from any place to respond to agtirn from that

tional deafness, @time of injury®, 2occurrence of injury®, or adatecall, but excluding any deviationfer private or personal pog

of injury® means: posespr any fire fighter or municipal utility employeesponding

1. In the case oéccidental injurythe date of the accident 0 a callfor assistance outside the limits of his or her city or village,
which caused the injury unlessthat response is in violation of laig performing service

2. In the case of disease, the date of disabilityf tnat date growing out of and 'Uc'de“ta' to employment. .
occursafter the cessation of all employment that contributed to the 3- An eémployee is not performirggrvice growing out of and
disability, the last day of work for the last employer whos#icidental to his or her employment while goirtg or from
employmentcaused disability employmentin a private or group or employer-sponsored car

g : . . ° ol, van pool, commuter bus service, or other ride-shapirage
bur(g;nu)prov\/\i/clise%oposrl?n cs%rggeorésatlon rating bureau® means ﬂg?am in which the employegearticipates voluntarily and the sole

a1 o L purposeof which is the mass transportation of employees to and
_(h) @Uninsured employer® means amployer that is in vio®  fom employment. An employee is not performing service geow
tion of 5.102.28 (2) ~ing out of and incidental to employment while engaging jmaae
()) 2Uninsured employers fund® means the fund establishggam,event, or activity designed to improtre physical well-bee

unders.102.80 (1) ing of theemployee, whether or not the program, event, or activity
(j)m) 2@Uninsured employer surchg®® means the surctge is locatedon the employes premises, if participation in the jpeo

unders.102.85 (4) gram,event, or activity is voluntary and the employee receives no
(k) @Workweek® means a calendar week, startingsanday compensatiorfor participation.

andending on Saturday 4. The premises dhe employer include the premises of any

History: 1975 c. 14%s.71013,54; 1975 c. 2001979 c. 89278 1981 ¢. 921983  otherperson on whose premises the employee performs service.
a.98 189 1985 a. 831987 a. 1791989 a. 641995 a. 2%s.3737t03741,9130 (4) . )
1995a.117, 417: 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 202015 5. To enhance the morale andi@éncy of public employees
a.55,180. in this state and attract qualified personnel to the public service,

In anoccupational disease claim, the examiner may find the date of injury to jpejs the policy of the state that the benefits of this chapter shall
ggh%réga,{,"wgcjag&alé%)"_mk' Royal-Globe Insurance C@ILHR, 82 Wis. 2d o\ 1andand be granted to employees in the service of thectate

__An intentionally inflicted injury unexpected and unforeseen by the injured party@f any municipality therein othe same basis, in the same manner
is an accident under sub. (2) (c). JensdBmployers Mutual Casualty Cb61Wis.  under the same conditions, and with like right of recovery as in the

2d 253 468 N.w2d 1(1991). " . h
Cessatiorof employment under sub. (2) (g) 2. does not require that the emplo case of employees of persons, firms or private corporations.

yee . . ;
no longer be employed, but requires that the employee no longer be employed in&ﬁ‘&ordmg'y- the same considerations, standawis] rules of

employmenthatcontributed to the disabilitylf that is the case, the employer thatdecision shall apply in all cases in determining whether any

causedhe injury is responsibleNorth River Insurance Co. Manpower Emporary i ; i
Services212 Ws. 2d 63568 N.W2d 15(Ct. App. 1097)96-2000. employeeunder this chaptet the time of the injurywas peee

Sub.(2) (g) sets the date of injury of an occupational disease, 468.42 (1) pree  fOrming service growingobut of and incidental to the employge’
videsthat medical expenses incurred before an employee knows of the work-relagahployment. For the purposes of this subsection néedintice

injury are compensableRead togethemedical expenses in occupational disease,s;
casesare not compensable until the date of injbigt once the date is establisladid &tion shall be made among any of the classes of emplm

expensesssociated with the disease, even if incurred before the date of aery Mmeratedn s.102.04or of employees enumerated in62.07% and

ﬁlo\f;\v%%nfggz%ygié%d l\/ggg%iig#gurance Co. LIRC, 229 Ws. 2d 416600  no statutes, ordinances, or administrative regulations otherwise
.SL:Ib.(Z) (9) 2. does not represent a comprehensive statement of a clabuedgn appllcableto any employeesnumerated in 402.07shall be coce

of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the clainsant trolling.

provethat the injury arose out @mployment. It merely sets out a mechanism for e : ; ; il
fixing the time, occurrence, or date of an injury for purposes of identifying the proper (d) Where the injury is not intentionally self-inflicted.

employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244 (e) Where the accidemtr disease causing injury arises out of

239Wis. 2d 505620 N.W2d 442 00-0855.
In the case of disease, the date of disability under sub. (2) (g) 2. was the date \Xﬂ&emp'oyee employment.

the employee could no longer work, not when he first underweetigsioyer-ree (f) Every employee whose employment requires the employee

quiredmedical examination. ixginia Surety Co., Inc. \_.IRC, 2002 WI App 277 i i i
258 Ws. 2d 665654 N.W2d 306 02.0031. to travel shalbe deemed to be performing service growing out of

A company in the business of loaning employees was not a dtemporary naipdincidental to the employezemployment at all times while on
ager;cy"unﬁer St_ldbih(Z)l (f) when that rggpﬁp?ﬁy tp:ﬁged an employee rllth anotigetrip, except when engaged in a deviation for a private or personal
employerwho paid the loaning compartyut without thdoaning companyg knowl i o
edgeassigned themployee to a third companyThe statute requires that the purpose. Acts reasonably necessary _fO_I’ I|V|ng or ":ICIdemal
employees placed by the temporary help agency to the employer who will supervﬂilel'ewShdJ not be regarded asch a dev!atlon. Any accident or
thatwork. M. M. Schranz Roofing, Inc. #irst Choice &mporary2012 WIApp 9 diseasearising out of a hazard of sushrvice shall be deemed to

338 Wis. 2d 420809 N.W2d 880 11-0345. ariseout of the employes'employment.

102.03 Condiions of liability . (1) Liability under this  (G) Members of the state legislature are covesethis chapter
chaptershall exist against aemployer only where the following Whenthey are engaged in performing their duties as ktgtslace

conditionsconcur: torsincluding:
(@) Where the employee sustains an injury 1. While performing services growing out of and incidental
(b) Where, at the time of the injurgoththe employer and O their function as legislators;

employeeare subject to the provisions of this chapter 2. While performing their dicial duties as members of com
(c) 1. Where, at the time of the injutiie employee is perfoa mitteesor other oficial bodies created by the legislature;
ing service growing out of and incidental to his or her emgdoy 3. While traveling to and from the state capital to perform
ment. their duties as legislators; and
2. Any employee going to and from his or her employment 4: While traveling to and frorany place to perform'services
in the ordinary and usual wawhile on the premises dhe growing out of and incidental to thefunction as legislators,
employer,or while in the immediate vicinity of those premises ifegardles®f where the trip originated, and including acts reeson
the injury results from an occurrence on the premismsy ably necessary foiving but excluding any deviations for private
employeegoing betweeran employes designated parking lot Or personal purposes except thats reasonably necessary foodiv
andthe employess work premises while on a direct route and iflg are not deviations.
the ordinary and usual way; any volunteer fire fightanegency (2) Wheresuch conditions exist the right to the recovery of
medicalresponderemegency medical services practitionsge compensatiorunder this chapter shall be the exclusive remedy
cuesquad membeor diving team member while responding t@againstthe employerany other employee of the same employer
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3 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.03

andthe workels compensation insurance carrierhis section relieve a present employer from liability if the employee becomes injured due to the
[ f ; : f ploymenteven though the injury may not have caused disabilinother person.
doesnot limit the right of an employee to bring action against arfly Racb i on Store DILHR, 50 Wis. 20 518 164 N.Wad 871(1671),

coemployeefor an assault im_ended to cause bodily harm,_ OrA salesperson oa trip who deviated to the extent of spending several hours in a
againsta coemployee for negligent operation of a motor vehiclaembefore being killed on his ordinary route home may have been in the course
not owned or leased by the emplqytmr against a coemployee 0fof employment, in which cades estate would be entitled to compensation. Lager

A . DILHR, 50 Wis. 2d 651185 N.W2d 300(1971).
the same employer to the extent that there would be liability of A wife cannot assert a separate and independent cause of action againgther hus

governmentalnit to payjudgments against employees under gand'semployer forloss of consortium due to injuries sustained by the husband in
i ini i anindustrial accidentovered by this chapteRosencrans. Wisconsin Elephone

collectlvebqgalnlng a_g_reement or a local ordlnaqce. _ Co.54 Wis. 2d 124194 N.W2d 643(1972).

(3) Providing or failing to provide any safety inspection or A commission finding that the deceased was performing services when killed

safetyadvisory service incident to a contract for wolk@onoe Wwhile walkingon a Milwaukee street at 3 a.m. while intoxicated was sustainede Phil
P ; . RS V- DILHR, 56 Ws. 2d 569202 N.W2d 249(1972).

pen_satlonnsurance ortoa ContraCt. for safety. |nspect|c_)ns or SaféizS?/Iembersof a partnership are employers of the employees of the partnership. An

advisory services does not by itself subject an iNSUBBT  employeecannot bring a 3rd-party action against a member of the employingepart

employer, an insurance service gamzanon, a union, a union nership. Candler vHardware Dealers Mutual Insurance G@.Ws. 2d 85 203

; ; N.W.2d 659(1973).
memberor any agenor employee of the insuremployey insurce A salesperson, employed on a part-salary and part-commission basis, wb® trav

anceservice oganization orunion t_Q liability fO!’ damages EHI elledeach day from his home, serviciagd soliciting orders within a prescribed tari
injury resulting from providing or failing to provide tiespection tory, using a delivery truck fumished by his employer whosEehe was not
or services requiredto report towas performing services incidental to employment when he fell
" . on his icy driveway going to his delivery truck to leave for his first cBlack River
(4) Theright to compensation and the amouwfitthe conee Dairy Products, Inc. MDILHR, 58 Wis. 2d 537207 N.W2d 65(1973).

pensatiorshall in all cases be determined in accordance with théincethe decedert’employment status feervices rendered in this state wassub
provisionsof law in efect as of the date of the injury except@s stantialand not transitoryand the relationship was not interrupted by cessation of

A - N Cﬁ/_ork for the Wisconsin employetthe department erradhen it predicated its denial
employeesvhose rate of compensation is changed as providecdimenefits on the employarconflicting testimony that during the year in which the

$.102.43 (5) (cpr(7) or102.44 (1)or (5) and employees who are employeemet his death his working time ini$¢onsin had been reduced to 100per

= " - s ) ent. Simonton vDILHR, 62 Ws. 2d 12, 214 N.W2d 302(1974).
eligible to receive private rehabilitative counseling and cehd Undersub. (L) (f), no purpose of the employer was servehsxtended deviation

bilitative training under s102.61 (1m)nd except as provided iNto test road conditions in bad weather to determine if visiting a boyfriend or going on
s.102.555 (12) (b) ahunting trip the next day would be feasible, nor was it a reasonably necessary for
. . . ... .. living or incidental thereto. HunterDILHR, 64 Wis. 2d 97218 N.W2d 314(1974).
(5) If an employee_, \_Nh"e working outside _the territorial limitS” yngerthe 4-element test for deciding whether a worker was a loaned or special
of this state, sfiérs aninjury on account of which the employee employeethe 1st element, actual or implied consent to work for the special employer

or in the event of the employeeteath, his or her dependent asnegated by the existence of a work order providing that the plauatifid not
Idh b itled he b f" ided by this ch e employed by the special employer a period of 90 days, and by the absence of
would have been entitled to the benefits provided by this chapigy other evidence indicatingonsent; hence, the plaifiiias a business invitee and

hadsuch injury occurred within this state, such employee, or in th@an employee at the time of the accident. Nelsdn & J. Press Cor5 Ws.

eventof the employes’ death resulting frorsuch injury the ZdI\Z;%riiiggﬁgﬁci%Z(;: Zn4e)ﬁtal injury is compensable only if it results freituae
d?pendent@f the employee’_Sha" be en_t't_led to the benefitse ationof greater dimensions than the day-to-day mental stresses and tensions that all
vided by this chapteiif at the time of such injury any of the follogv employeesmust experience. Swiggolony Inc. v DILHR, 72 Ws. 2d 46 240
. . . . . . A provider of medical services to an employee did not have a chaston under
(@) Hisor her employment is principally localized in this stat@neworkers compensation act against the employer when the employer denies liabil

(b) He or she is Working under a contract of hire made in tHigand compromised an employgelaim. La Crosse Lutheran HospitaDiderce

tate | t not principally localized i tat Urg, 73 Wis. 2d 71241 N.W2d 875(1976).
statein employment not principally localized in any state. Thedoctrines of required travel, dual purpose, personal conaftitspecial mee

(c) He or she is working under a contract made in this statesignare discussed. SauerweirDILHR, 82 Ws. 2d 294262 N.W2d 126(1978).

inei i The personal comfort doctrine did not apply to an employee while going to lunch
employmentrincipally localizedn another state whose worleer off of the employes premises and not during specific workirayrs; a denial of bea

compensatioaw is not applicable to that perss@mployer efits for an injury received while eating lunch dfie premises did not deny equalgero
(d) He or she is working under a contract of hire made in ttiggtion. Marmolejo v DILHR, 92 Wis. 2d 674285 N.W2d 650(1979).

i f The presumption in favor of traveling employees does not modify the requirements
statefor employment outside the United States. ) for employer liability Goranson \DILHR, 94 Wis. 2d537, 289 N.W2d 270(1980).
(e) He or shas a Wisconsin law enforcementfafer acting Thatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against
i . anegligent employer who was substantially more at fault does not render the statute
underan agreement authorized undet 25.46 unconstitutional.Mulder v Acme-Cleveland Corp95 Wis. 2d 173290 N.w2d 276

History: 1971 c. 148307,324; 1975 c. 14'8s.15,54; 1977 c. 195272,418, 1979
¢ 278 1981¢. 92 1983 a. 981985 a 831993 a 49370, 490 492 2005 a. 172 Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)

2007a. 1852009 a. 2062011 a. 1832015 a. 1802017 a. 12 c) 2.]. Injury on a direct path between the lot and the work premigesuiicient.

Committee Note,1971: The Wisconsin Supreme Court in the case of Halamav( :
y ; b : aegeBaking Co. vKretschmann96 Ws. 2d 590292 N.W2d 622(1980).
ILHR Departmentds Ws. 2d 32§1970), suggested that consideration be given tg Sﬂb 2) isgconstitutional OIivenrg\Z'ravelers Ingurance C03 Ws( 2d 6)44309
extendingcoverage to an employee who is injured while going to or from work o'q W.2d 383(Ct. App 198i) : : T

adirect routebetween two portions of the employepremises, i.e., parking lot and >\ ) .
work premises. [Bill 371-A] ~ Theprovision by an employer of alleged negligent medical care to an employee
pjured on the job by persons employed for that purmdeiot subject the employer

Thedepartment correctly found on a claim for death benefits for an employee e b / |
deredwhile she alone remained in arfic that had beevacated by all other employ 6%%’&3;%'“ for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.w.2d

ees that the accident arose out of the deceasadployment sincte isolated work . '
environmenin which the deceased worked constituted a zoseedial dangeand Repeateadvork-related back trauma was compensable as an occupational disease.
hencethe positional risk doctrinas applicable. Allied Manufacturing, Inc. v Shelby Mutualnsurance Co..\DILHR, 109 Ws. 2d 655327 N.W2d 178(Ct. App.
DILHR, 45 Ws. 2d 563173 N.W2d 690(1970). 1982). o , i
The holding inBrown, 9 Wis. 2d 555 that causation legally didient to support __ Injury due to horseplay was compensable. The ®positigsiél doctrine applied.
compensatiomioes not require a showing of strain or exertion greater than tiat nghatdoctrine provides thatn accident arises out of employment when the caanec
mally required by the employesivork eforts, was not intended to preclude a doctortion between employment and the accident is such that the obligations of theamploy
determiningcausation, from considering whether the employee was engaged in ugi@ntplace the employee in the particular place at the time the employee is injured
work at thetime of injury However the doctor should not automatically concludePY @ force not personal to him or heruns \blkswagen, Inc. WDILHR, 110 Ws.
each time an employee is injured while performing a task previously performed4sh319 328 N.W2d 886(Ct. App. 1982). .
aregular basis that the injury was caused by a preexisting condition rather thaWhenanemployee who witnessed an injury to another was an active work-related
employment. Pitsch vDILHR, 47 Wis. 2d 55176 N.W2d 390(1970). participantin thetragedy resulting nontraumatic psychic injury was compensable.
When a herniated disc was diagnosed within a few days after the claimed injlijernationaHarvester vLIRC, 116 Wis. 2d 298341 N.w2d 721(Ct. App. 1983).
theevidence did not justify the departmerfihding that the employee did not meet_"The?horseplay® rule barred recovery when the decedent jokingly placed his head
theburden of proof. Erickson DILHR, 49 Wis. 2d 14, 181 N.W2d 495(1970).  insidea mold compressiomachine and accidentally started it. NigboDiLHR,
The Departmenbf Industry Labor and Human Relations cannot divide liability 115 Wis. 2d 606340 N.W2d 918(Ct. App. 1983).
for compensatiommong successive employers for tHeab of successive injuries Affirmed. 120 Wss. 2d 375355 N.W2d 532(1984).
in the absence of evidence to sustain a finding that the disability arose fromahe suén employee injured by machinery manufactured by a corporation that had
cessiveinjuries, nor can it assess hdlbility against one of several employers normergedwith the employer prior to the accident could recover in tort against the
divide liability equally among each of several employers if there is no evidencee¢mployer under the 2dual personddctrine. Schweiner.\Hartford Accident &
supporta finding that the injury or injuries contributed to the disability in thatner  IndemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984).
SemonsDepartment Store. WILHR, 50 Wis. 2d 518184 N.W2d 871(1971). Underthe 2positional risk® doctrine, the murder of an empldygea coemployee
While susceptibilityto further injury does not necessarily establish a permaneatf work premises was an injury arising out of employment. Applied Plastics, Inc.
disability underthe 2as is® doctrine, an employsgdredisposition to injury does not v. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984).

(1980).
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102.03 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 4

Worker's compensation provides the exclusive remedy for injuries sustained as th& work-related injury that playsny role in a second injury is properly considered
resultof a company doctts negligence. Franke Burkee,141 Ws. 2d 172413  a substantial factor in the reinjuryo find a work-related injury not a factor in a sec
N.W.2d 667 (Ct. App. 1987). ondinjury, it must be found that the claimant would havédesefl the same injury

Theadual persona® doctrine is adopted, replacing the 2dual capacity® doctrine. tthe same extent, despite the first injulyew symptoms alone do not suggest an
3rd-party may recover from an employer onfnen the employer has operated in aunrelatedsecond injury Lange vLIRC, 215 Wis. 2d 561573 N.W2d 856(Ct. App.
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Ws, ~ 1997),97-0865.
2d 1, 419 N.W2d 551(1988). TheSeaman204 Ws. 157, loaned employee test is a 3-element test that is often

The legal distinction between a corporation/employer gparmership/landlord Mmiscastbecause th&eamarcourt indicated that there are 4 2vital questions® that
thatleased the factory to the corporation, although both entities were composefustbe answered. The 3 elements are: 1) consent mptyee; 2) entry by the
the same individuals, eliminatettie partners' immunity as individuals under theemployeeupon work for thespecial employer; and 3) power of the special employer
exclusivity doctrine fomegligence in maintaining the leased premises. Couillard to control details of the work. The distinction between employee consent to perform
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). certainacts and consent to enter into a new employment relationship is important.

The injured employee, and nan injuring coemployee, must have been actingormemanv. Corwyn Tansport, Ltd.219 Ws. 2d 346 580 N.W.2d 253(1998),
within the scope of employment at the time of injudgnson VEmployers Mutual  96-2511. : i ,

Casualty Col61 Wis. 2d 253468 N.W2d 1(1991). ~Undersub. (1) (f), there is a presumption that a travelling employee persemes

An assault under suk2) must be more than verbal; it must be physical. Jens cesmmdental to gmploymﬁnt atalltimes ona Erm; burden oprrovmg‘a pelrsor)al )

v. Employers Mutual Casualty C61 Ws. 2d 253468 N.W2d 1(1991). eviationon the trip is on the party asserting the deviation. Recreational activities

. . may be considered a uswaid proper part of the trip but do not always fit thexpre

_A parent corporation can be liable as a 3rd-potifeasor to an employee of a&elb o\, mntion. CBS, Inc. vLIRC, 219 Ws. 2d 564579 N.W2d 668(1998),96-3707.

sidiary when the parent negligently undertakes to render services to the subsidiary compensaﬁle injury must arise out of erﬁployment wihifers to the causal aei

thgtthe. parer}t should [r\]/|€'i|\|/e regqullzt’a\;lj Were{é%ﬁ”"}g%?ﬁ%?}qoxgg 3?.9 gin of the injury and occur while the employee performs a service growing out of and

Siglggys employees. Miller vBristol-Myers, S- : incidentalto employment, which refers to the time, place, and circumstances of the

(1992). ) ) ) ) injury. Ide v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999),97-1649.

A compromise of a workés compensation claim based onadiegation that an  “|nientionalharm to an employee is an 2accident 2 subject to this chapter if caused

injury was job related precludeide claimant from pursuing a discrimination claim by acts of a coemployee, but not if caused by acts of an employentionally self-

againstthe same employer on the theory thatitfiery was not job related. Marson xflicted injury is not subject to this chaptéaut death by suicide is not necessarily

v. LIRC, 178 Ws. 2d 118, 5Q3 'N.W2d 582(Ct. App. 1993). . aintentionally self-inflicted® and is subject to this chapter if the suicide results from

A coemployee of the plaintiivho closed a catoor on the plaintifs hand was not - awork-related injurywithout an independent intervening cause. Col#pogee,
engagedn the 2operation of a motor vehicle® under sub. (2). Hal@mmerlee178  Inc.225 Wis. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817.

Wis. 2d 417504 N.W2d 41 (Ct. App. 1993). Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays

A corporations president who purchased and leased a machine to the corporativer past theconclusion of a business part of a trip, there is a personal deviation. An
asan individual held a dual persona and was subject to tort liabifaych vOfficine  employeds not required to seek immediate seclusion in a hotelcareinain away
Curioni, S.PA. 179 Wis. 2d 539508 N.W2d 12(Ct. App. 1993). from human beings at the risk of being e with deviating from employment.

This section does not bar an employee from seeking arbitration under a colleciVisconsinElectric Power Co. MLIRC, 226 Ws. 2d 778595 N.W2d 23(1999),
bargainingagreement to determine whether termination following an injury violate®7-2747. . o o )
theagreement.This section only excludes tort actions for injuries covered by the act.Injuriesdid not arise out of employment when the injured party was injured while
Countyof Lacrosse WWERC,182 Wis. 2d 15513 N.W2d 708(1994). collecting a paycheck as a matter of personal convenience. SetR€y2000 WI

A contract ®made in thistate® under sub. (5) (b) is determined by where the conta@®PP 11, 232 Ws. 2d 519606 N.w2d 175 99-0123, -
wasaccepted. A contraetcepted by telephone is made where the acceptor speakd: €mployees claim under s. 134.01 against fellow employees for injury taceepu
Hortonv. Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). fggﬁzdzggo\fzisgg Xvé‘lesG'ir?eeNmV‘\)ltZecideXZtgés fff(‘;f’”' MudroviBote,2000 WI
injﬁstﬁgjggdiﬂee;gf%ﬁ; g/fot;]kee Em%?gzgisrﬁttlﬁgtlé:ﬂ; w;saevxgtrllédr?(lﬁteegve It was reasonable for the Labor and Industry Review Commission to hold that an
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IvHR, 186 gmplolyeehadl temporanl&l abar&dOfed his JOE a”i? v;/af? ﬂm perlf(olrmmg serwkoas 'g.c' |
Wis. 2d 187 519 N.W2d 731(Ct. App. 1994). entalto employment under sub. (1) (c) 1. when he left the workplace to seek medical

. ttentionfor an immediate need that was not related to his employmenttteegh

Employerpayment of travel expenses does not alone render commuting a parﬁ] ndingto return. Fry v. LIRC, 2000 WI App 239239 Ws. 2d 574620 N.W2d
emdptlr?ymemlsubject to.goverageh.. }Nher(]j tra;/el is ? slubs(tjanual parttof employmep , 00-0523.
andthe employer provides a venicle unaer Its control and pays costs, coverage Mypdersuyb. (2), recovery of compensation is the exclusive remedy againsta work
betriggered. Doering.WIRC, 187 Ws. 2d 471523N.W.2d 142(Ct. App. 1994).  opg compenséti%marrier g]d the caprri'a'agents. \alstrom vGaIIagheryBagsett Ser

Whetherphysical contact of a sexual nature was an assault by a coemployeeyigds Inc. 2000 WI App 247239 Wis. 2d 473620 N.W2d 223 00-1334.
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A Easonwhethera traveling employes'multiple drinks at a tavern was a deviation was
ablejuror could conclude thaexual conduct could be sdefsive that a reasonable jrrelevantwhen the employee was injured while engaged in adateeasonably nee
person would have understood that physical injury such as loss ofvst#gptloss,  essanyo living. Under s. 102.58toxication does not defeat a worlecompensa
or ulcers was substantially certain to followest Bend Mutualnsurance Co..V  tjon ciaim but onlydecreasethe benefits. Heritage Mutual Insurance Cd.arsen,
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). 2001WI 30, 242 Ws. 2d 47 624 N.W2d 129 98-3577.

An employees claims of defamation by an employer are preempted byebi®n. Underthe private errand doctrine, if a person in authority over the employee asks
Claims for tortious interference with contract are not for injuries coverételorkee  the employee to perform a service for the personal benefit of the employer or the
er's compensation act and aret precluded. \AIf v. F & M Banks,193 Wis. 2d 439 employee'ssuperior and the employee is injured while performing the task, the injury

534N.W.2d 877(Ct. App. 1995). grewout of and was incidental to employment unless the request is clearly weautho
Nothingin this chapter precludes an employer from agreeing with employeesrized. Begel vLIRC, 2001 WI App 134246 Ws. 2d345 631 N.W2d 22000-1875.
continue salaries for injured workers in excess of wéskampensatiomenefits. Underthe 2dual persona® doctrine, the empldgesecond role must be so umre

Excesspayments are not workercompensation and may be conditioned on theepalatedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. & Marine Insurance Co. Keltgen,2003 WI App 53260 Ws. 2d 523659 N.w2d
App. 1995). 906, 02-1249. o o

A waiver of employer immunity from suit under this section maynagle by an ~ Whenone company was the injured emplogesmployer otthe date of the injury
expressagreement of indemnification. Schaubiest Bend Mutuall95 Ws. 2d ~ butanother company contracted to become the employer retroactive to a date prior
181, 536 N.w2d 123(Ct. App. 1995)94-2174. to the injury the formerand its insurer were the responsible for providing benefits

If an employer injures an employtough intentional sexual harassment, theinderthis chapter Epic Stef Managementinc. v LIRC, 2003 WI App 143266 Ws.
injury is not an accidentnder sub. (1) (e) and not subject to the exclusivity provisiof%d 369 667 N.W2d 765 02-2310.

of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App.1995),  Underthe last exception in sub. (2), an employee who receives woeme
04-3335. pensatiorbenefits may also file suit against a coemployee when a governmental unit

gligated to pay judgments against that employee pursuant to a colleajaiedear

An employee must prove unusual stress in order to receive benefits for a ner . -
disability that resulted from emotional streddilwaukee v LIRC, 205 Ws. 2d 255 \iﬁ‘gag;ie“‘w;é’%%10632""}3‘3';1'7””(:& KelleKraft, 2003 W1 App 212267 Wis. 2d

556 N.W.2d 340(Ct. App. 1996)95-0541. o 361 02- . . . »
- - . . claim of negligenhiring, training, and supervision against an employer fooénju
_An attack that occurs during employment arising from a personal relationstép qits caused by a sexual assault committed by a coemployee is precluded by tee exclu
S|deth?1 empIO)liment _arlsels out Off the ﬁmploymenﬁlf empllcl)yment condiimstoe  qivin, hrovision in sub. (2). This chapterpurpose, historyand application demoa
uteto the attack Emotional injury from harassing phone calls by an ex-spouse to thgatethat the court is not a proper authority to create a public policy exception to the
employeeat her place of work, after her employer unwittingly gave out her pholg qysivity provision. Peterson wrlington Hospitality Staffng, Inc. 2004 WI App
numberwas an injury in the course of employmentei$¥ v City of Milwaukee 208 199, 276 Ws. 2d 746689 N.W2d 61 03-2811
Wis. 2d 95 559 N.w2d 558(1997)*94'01_7]' . . A Labor and Industry Review Commissisn(LIRC) determination thaan
Theelements of proof placed on a claimant alleging physical injury as asésultemployeewho sustained a knee injury while playing softball duangaid break
emotionalstress in thevorkplace requires that work activity precipitate, aggraVat?'serioddeserved workés compensation benefitgas reasonable. LIRC reasonably
?i\r/ :‘é‘éﬂg‘iii&gﬁ bﬁ%‘ﬁﬂg 2g{ggiglngrloigjrSrSySfI?c?mas’%:gg;ezrswlc\;\?vli%gEb%rl:%?:lng[rgrsgg?sené%?d upon a treatise that holds that recreational activities are within the course of
. : , loymentwhen they have gone on long enough to become an incident of emplo;
required. UPS vLust, 208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137.  ment E. G. Stybeg Engineerng vLIRC. 3005 WIApp 20 276 Ws. 24 540692 >
Theexclusive remedy provision in sub. (2) does not bar a complainant whose claimv.2d 322 04-1039.
is covered by workes compensation from pursuing an employment discrimination A state session law that was never adoptethe common council or any other
claim under the Fair Employment Act, subch. Il of ctl.1Byers VLIRC,208 Ws.  |ocal legislative body as an ordinance, but was numbered and reprinteMitdie
2d 388 561 N.W2d 678(1997),95-2490. waukee City Charter because it was not a local ordinance under sub. (2). Keller v
An employee terminated for misrepresenting his or her medical condition whigaft, 2005 WI App 102381 Wis. 2d 784698 N.W2d 843 04-1315.
receivingdisability benefits for a concededly work-related injury continues to be Whentwo employees, who each work feeparate temporary help agencies are
entitledto benefits. Brakebush Brothers, IncLARC, 210 Ws. 2d 623563 N.W2d  bothplaced withthe same client of the temporary help agencies, sub. (2) doesasot pre
512(1997),95-2586. ventthe employee who is injurdasy the conduct of the other employee from suing

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
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5 Updated 17-18 Wis. Stats. WORKER'S COMPENSA TION 102.04
the latter's temporanhelp agency under a theoryrespondeat superior\arr V. When 2 employeeleft their place of employment to fight each otheither was
QPSCompanies2007 WI App 14298 Wis. 2d 440728 N.W2d 39 06-0208. actingwithin the scope of employment. There was no cause of action against the

The exception to coemployee immunity due to negligent operation of a vehicleamployerunder this chapter or tort agency law Johnson MHondo, Inc125 F3d
sub.(2) must be narrowly construed. The distinction between operatianainte 408 (1997).
nance or repairs should apply in the context of the exception. When the action und&exualharassment was an accident under sub. (1) (e) and subject to the exclusivity
consideratioris undertaken to service or repair a vehicle, and the condition of theovisionof sub. (2).Lentz,195 Wis. 2d 457 is distinguished. Hibben Mardone,
vehicleis such that it could not then be driven on a public roagthayaction does 137 F.3d 480(1998).
not constitute operation of a motor vehicle. McNeiHansen2007 WI 56300 Wis. A 3rd-party was requiredo pay 95 percent of the damages even though only 25
2d 358 731 N.w2d 273 05-0423. o __percentegligent because an employer was shieleslib. (2). Schuldies 8ervice

An injured employee was entitled to temporary total disability (TTD) benefits aftgfachineCo.448 F Supp. 196 (1978).
beingterminated for violating plant safety rules while assigned to light duty work The plaintiff was a special employee of a 3rd-party defendant and a 3rd-party

while within his healing period and without having regained the use of a hand. The: b i h : . ?
employeesufiered a wage loss while his injury limited his ability to work, meetinqx'ag?chf)sfégrgds?é;helggggggg provisions of this section. Simm \ac
a .Co. : . .

the statutory criteria for TTD. This chapter contains no exception to liability for L
injured employee who is subsequently terminated, even for good cause. Emmpa&'thouqhthe employer of an injured employee vi@snd to be at fault, a manufac
Foods,Inc. v LIRC, 2007 WI App 164303 Wis. 2d 771737 N.W2d 6Q 06-0729. urer who was also found to be at fault was not entitled to contribution from the

Wisconsin'sworker's compensation jurisprudence clearly recogniiaasan in-  €MPployer. Ladwig v Ermanco, Inc504 £ Supp. 12291981).
stateinjury in the course of employment will give rise to coverage under the act.Unauthorizedsexual touching did not constitute an assault intended to cause bod
Whenan out-of-state employer sends an out-of-state employee tsathsin and ily_harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 550(1992). .
the employee is injured or killed in Mtonsin in the course of employmentisééroe  The exclusivity provision of the workercompensation act does not bar a claim
sin's act is applicable. Therefore, a coemployee has no liability for the emoyefr invasion of privacy under s. 895.50. Marindwandell Corpl F Supp. 2d 947
deathand the coemployeinsurers were properly dismissed from¢hse. Estate (1998).
of Torres v Empire Fire andarine Insurance Comparg008 WI App 13,313 Ws. Worker's Compensation Act Nbonger Protects Against Employment Disciieni
2d 371, 756 N.W2d 662 07-1519. nationClaims. SkinnerWs. Law March 1998.

Thenegligent operation of a motor vehicle exceptmthe exclusive remedy m®
visionin sub. (2) did not apply to the incorrect placen@drd vehicle on a hoist for T ;
repairs. The alleged negligence here was the way the vehicle was positioned 0491%'0_4 Definition  of er_nployer ' (1) The fOI|OW|_ng shall
hoist,which is independent of how the vehicle was operated. Under any definitie@nstituteemployers subject tthe provisions of this chapter
of operation, the defendastmanipulatiorof or control over the vehicle, its ma¥e within the meaning of €02.03
ment, or its instruments wasot negligent in and of itself. Kuehl 8entry Select . .
InsuranceCompany2009 W1 App 38316 Wis. 2d 506765 N.W2d 860 08-1681. (@) The state and each local governmental unit in this state.

When an employee was required to report to a job site not owned or controlled by,
theemployer to render services to a customer and the making of the journey was, no(b) l Every person .WhO' usually employs .3 or more employees
partof the service for which the employees paid, there was nothing to distinguishfOr Services performed in this state, whether in@n@ore trades,
theemployees regular commute to work from that of any employees who leave th¢jisinessesprofessions, or occupations, and whether in ane
home to travelto their place of employment where the workday begins. relocations
employeewas not a traveling employee under sub. (1) (f). The travel contempla '
by sub. (1) (f) must be something more and somethifeyelift than a daily commute 2. Every person who usually employs less than 3 employees,

to or from work at an established job site. McRé&eorta Painting, In009 WIApp : ; :
89, 320 Ws. 2d 178769 N.W2d 74 08-1946, providedthe person has paid wages of $500 or more in anyaealen

UnderJenson161 Ws. 2d 253the tort of intentional infliction of mental distress dar quarter for services performed in this staBich employer

is barred by the exclusivity provision of theoWker's Compensation Act. Thienson  shallbecome subject on the 10th day of the month next succeeding
court did not make or discuss the distinction between acts that occurred dur|

employment and after termination. Farady-SultzeAurora Medical Center of glgCI‘lquarter

Oshkoshjnc. 2010 W1 App 99327 Wis. 2d 10, 787 N.W2d 433 09-2429. 3. This paragraph shall not apply to farmers or farm labor
Sub.(1) (d) exists to prevent fraud in the system, i.e., a deliberately infiigtes . L
for the purpose of recovering workecompensation benefits. It did not applyen (c) Every person engaged in farming who on any 20 consecu

the claimantsuffered injuries while performing cake decorating when the claimaitfye or nonconsecutive days during a calendar year employs 6 or

wasasked to do so by her superiors, despite the fact that the employer was aw; . . .
medical restrictions prohibiting that activitiick'n Save Roundy v LIRC, 2010 afﬁBFeemployees, whether in one or more locations. The @ovi

WI App 130 329 Ws. 2d 674791 N.W2d 216 09-2594. sionsof this chapter shall apptg such employer 10 days after the
Thekey to the application of the 2well-being activity® exclusion undab. (1) (¢) twentiethsuch day

3. is whether the employee was being compensated for engaging in his or heoemploy . i

er's business at the time of the injunyif the employer was compensating the (d) Every joint venture electing under1€92.28 (2) (afo be

employeewhen theinjury occurred, it is the employsracknowledgement that the gn employer

employeewas engaged in the emplolebusiness anithe exception does not apply .

City of Kenosha vLIRC, 2011 WI App 51 332 Wis. 2d 448 797 N.W2d 885 (e) Every persono whom pars(a) to (d) are not applicable,

10-0883. who has any person in service under any contract of hire, express

Post-terminationdefamation by an employernst covered by this chapter and is . : ; ; ; :
notsubject to the exclusive remedy provision. Andersétebert2011 Wi App 56  OF implied, oral or written, and who, at or prior to the timeef

332Wis. 2d 432798 N.W2d 27510-1992. _ _ injury to the employee for which compensation may be claimed,
ermployer the excisive femiedy provision under SUb. (3) precludes.the murag L8 provided in £02.05 have elected to become subject to
employeéfrom bringing a subsequent negligence actioh against a fellow emplo prowsmnsof this chapterand who shall not, _pr|0r to such aeci
for the injuries that were the subject of the workeompensation claim. Martine dent,have efiected a withdrawal of such election.
v. Williams, 2011 WI App 68 333 Ws. 2d 203799 N.W2d 449 10-1426. . .

Thelogical corollary to sub. (1) (c) 3. is that an employee is performing services (2) Exceptwith respect to a partner or member ?'eF{t'”g under
growing out of and incidental to employment if the emplayégury occurs while  S. 102.075 members of partnerships or limited liability ogam

participating in a well-being program, event, or activity thabdg voluntary or for aniesshall not be counteas employees. Except as provided in
which the employee is receiving compensation. An employee who was performin

g .
push-upsat his residence in preparation for a mandatory fitness test, for which exral02.07 (5) (a)a persorunder contract Qf hire fo'r the Pe@r
pay could be awarded for excellence and discipline imposed for failure, wasceeagmranceof any service for any employer subject to this section is not

ably found to be acting in the course of his employment and entitleehifits. City i i
of Appleton Police Department ZIRC, 2012 WI App 50340 Ws. 2d 720813 the employer of any other person WM!SpeCt to that service, and

N.W.2d 237, 11-2008. thatother person shall, with respecthat service, be an employee
While s. 895.46 (1) (a) requires governments to pay judgments taken against togity of the employer for whom the service is being performed.

officers and employees for liability incurred thouble performance of theirfafial .

duties,the statute is not encompassed within the language of sub. (2)codime (2m) A temporary help agency is the employer Of. an

ployeeexception of sub. (2) specifically eliminated a local governmentutitige - employeewhom the temporary help agency has placed with or

‘2'3'11?4"5‘%’3“,\“’%“fgtjolé”fgrzsz'%%-‘mmes vGoeman2013 W App 10,350 Ws.  |easecto another employer that compensates the tempheipy
Unders. 102.04 (2m), the employs@employer® was the temporary help agency2dency for the employeeservices.A temporary help agency is

thatthe defendant compensated for the empleysefvices. The exclusive remedy liable under s102.03for all compensation and other payments

provisionunder sub. (2) therefore prohibited the emplayestate from bringing tort ; ;
claimsagainst the temporary help agency but did not prohibegtete from pursuing payableunder this chapter to or with respect to that employee,

tort claims against the defendant and its insuiém v West Bend Mutualnsurance  including any payments required unde§2.16 (3) 102.18 (1)
Company2018 WI App 14380 Wis. 2d 138908 N.W2d 486 17-0142. (b) 3.0r (bp), 102.22 (1)102.35 (3)102.57 or 102.60 Except

The exclusive remedyrovision does not bar a ship owner from asserting a rig i
to indemnification against the employer of the injured worker even though he r%% permltted under €02.29 a temporary help agency may not

beenpaid compensation. BagrowskiAmerican Export Isbrantsen Lines, Idg0  SEEKOr receive reimbursemefiom another employer for any

F.2d502(1971). paymentanade as a result of that liability

Emotionaldistress injury due to sexual harassment was exclusively compensable : f 3 ;
under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540 (Zr) For pur_poses of th'Shapte'ra franchisgras defined in6 .
(1986). CFR436.1(k), is not considered to be an employer of a franchisee,
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102.04 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 6

asdefined in16 CFR 436.%i), or ofan employee of a franchisee,becausaghe employer elected to become subject to this chapter
unlessany of the following applies: undersub.(2) cancels or terminates his or her contract for the

(a) The franchisor has agreed in writing to assume that rol@suranceof compensation under this chaptirat employer is
(b) The franchisor has been fouby the department or the deemedo have dected withdrawal, which shatle efective on

division to have exercised a type or degree of control ovdrahee theday after the contract is canceled or terminated. .
chiseeor the franchises'employees that isot customarily exee ~ (2) Any employer who shall enter into a contract for the ioesur
cisedby a franchisor for the purpose of protecting the franchisonce of compensation, or against liability therefahall be
trademarksand brand. deemedthereby to have elected to accept pinevisions of this

(3) As used in this chapter 2farming® means the operation ghapterand such election shall include farm laborers, domestic
farm premises owned or rented by the operatsarm premises® servantsand employees not in the course of a trade, business, pro
meansareas used for operations herein set forth, but does fgssionor occupation of the employer if such intent is shown by
includeother areas, greenhouses or other similar structures unfB&sterms of the policySuch election shall remain in forastil
used principally for the production of food and farm plantsWithdrawn in the manner provided in siib).
aFarmer°means any person engaged in farming as defined.c®Oper(3) Any personengaged in farming who has become subject
ation of farm premises shall lieemed to be the planting andceulto this chapter may withdraw by filing with the department a
tivating of the soil thereof; theaising and harvesting of agei notice of withdrawal, if the person has not employed 6 or more
cultural, horticultural or arboricultural crogiereon; the raising, €émployeesas defined by £02.07 (5)on 20 or more days during
breeding,tending, training and management of livestdmigs, thecurrent or previous calendar yegduch withdrawal shall be
poultry, fur-bearing animals, wildlife oaquatic life, or their praz effective 30 days after the date of receipt by the department, or at
ucts,thereon; the processing, drying, packing, packaging, deegtiChlater date as is specified in the notice. Such person may again
ing, grading, storingdelivering to storage, to market or to a carridpecomesubject to this chapter as provided b%(2.04 (1) (cand
for transportation to market, distributing directly to consumers ).
marketingany of the above-named commodities, substantally Egsmrgrzedlsv%?;kegrgv\%osﬁe%/?a?%:d ?r%égfjjeagginaéel;\l/ice as employees and did
of which h"_ave been pla“teq prodL_Jced thereon; the clearing 0fnot othérwise fulfill the statutory definition of an employer waspno)tl an employer
such premises and tlsalvagingof timber and management ancbecausée had parachuted a workecompensation policylloyd Frank Logging
useof wood lots thereon, but not including logging, lumbexing V- Healy 2007 Wi App 249306 Ws. 2d 385742 N.W2d 337 07-0692
wood cutting operationsinless conducted as an accessory to ot
farming operationsithe managing, conserving, improving an
maintaining of such premises or the tools, equipmemd
improvementghereon andhe exchange of labaservices or the
exchangeof use ofequipment with other farmers in pursuing suc
activities. The operation for not to exce8d days during any aa
endaryear by any person deriving the perssigrincipal income
from farming, of farm machinery in performing farming service 4 . o 2 ;
for other farmers for a consideration other than exchange of la gFranon,r_epalr?r dehmolltlclm of m;]prﬁvementsdod;eof f|xéu_res
shall be deemed farming. Operation of such premises shall onpremlsesof su% em;l) oy%]w Ich are use btuse In
deemedo include also any other activities commonly considerd]® °Perations of such employerhe contractor or subcontragtor

to be farming whether conducted on of stich premises by the i subject to this chapteshall also be liable for such comperesa

farm operator tion, but the employee shatiot recover compensation for the
History: 1975 c. 1991983 a. 981989 a. 641993 a. 12: 1097 a. 3819992,  SaMmeinjury from more than one party The employer who

2001a. 37 2005 a. 1722007 a. 202009 a. 2062015 a. 180203 becomediable for and pays such compensation may recover the
When an employee simultaneously performs service éngloyers under their samefrom such contractpisubcontractor oother employer for

joint control and the service for each is the same or closely related, both emplo P i i i
areliable for workets compensation. Insurance Co. of North AmeridalHR 45 X@om the employee was worklng at the time of the Injury if such

Wis. 2d 361 173 N.W2d 192(1970). contractor,subcontractoor other employer was an employer as
Wisconsins workets compensation jurisprudence clearly recognizes that an irdefinedin s.102.04 This section does not apply to injuries oceur

stateinjury in the course of employment will give rise to coverage under the a 1 : I
Whenan out-of-state employer sends an out-of-state employee tsdthsin and ﬂng on or after the first day of the first July beginning after the day

theemployee is injured or killed in ltonsin in the course of employmentis@ére that!lhe secretary ﬁ|e_S the Certiﬁ(}?te under@2.80 (3) (a)exce_pt
sin's act is applicable. Therefore, a coemployee has no liability for the emloyethat if the secretary files the certificate undet@2.80 (3) (agjhis

deathand the coemploye®insurers were properly dismissed fromc¢hee. Estate : : : +
of Torres v Empire Fire andarine Insurance Comparg008 WI App 13,313 Ws. sectiondoes apply to claims for compensation filed on or after the

2d 371, 756 N.W2d 662 07-1519. datespecified in that certificate.
The county was found to be the emplayfer workets compensation purposes,  History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.
of a care giver for a service recipient under the long-term support comnayations A acontractor under the employer® is one who regularly furnishes to a principal
waiverprogram under s. 46.271)1 County of Barron.\Labor and Industry Review employer materials or services that are integrally related thriseed product or
Commission2010 W1 App 149330 Wss. 2d 203792 N.W2d 584 09-1845. serviceprovided by that principal employeGreen Bay Packaging, Inc.DILHR,
Usingdictionary definitions of 2usually® in sub. (1) (b) 1., an 2employer® is @perzo wis. 2d 26240 N.W2d 422(1976).
sonwho ordinarily customarily or habitually employs 3 or more employees or Who 5 ganchisee was a acontractor under® a franchisor withénmeaning of this see
moreoftenthan not employs 3 or more employees. Noydeggressive Metals, Inc. oo Maryland Casualty Co. DILHR, 77 Wis. 2d 472253 N.w2d 2%8(1977).

2016WI App 58 371 Ws. 2d 548885 N.W2d 150 14-2143. - e g ML "
Undersub. (2m), the employee?employer® was the temporary help agency that Liability of principal employer for injuries to employees of his contractors @esub
the defendant compensatéat the employes services. The exclusive remedy poevi contractors.1977 WLR 185.
sionunder s. 102.03 (2) therefore prohibited the emplsyestate from bringing tort . . i
claimsagainst the temporary help agency but did not prohibitstege from pursuing 102.07 Employee defined. 2Employee® as used in this
tort claims against the defendant and its insuiedm v West Bend Mutualnsurance chaptermeans:
Company2018 WI App 14380 Ws. 2d 138908 N.W2d 486 17-0142. ) . . ... . .

(1) (&) Every person, including all fidials, in the service of
102.05 Election by employer , withdrawal. (1) An thestate, or of any local governmentatit in this state, whether
employerwho has had no employee at any time within a cooginalectedor under any appointment or contract of hire, expoess
ousperiod of 2 years shall be deemed to hafecefdwithdrawal, implied, and whethea resident of the state or employed or injured
which shall be dective on thelast day of such period. An within or without the state. The state and any local governmental
employerwho has not usually employed 3 employees andhalso unit may require a bond from a contractor to protect the state or
not paid wages of at least $500 for employment in this statelotal governmental unit against compensation to employees of the
everycalendar quarter in a calendar year may file a withdrawadntractoror to employees of a subcontractor under the camtrac
noticewith the department, which withdrawal shiake efect 30 tor. This paragraph does not apply beginnimgthe first day of
daysafter the date of such filing or at sueker date as is specified thefirst July beginning after thaday that the secretary files theager
in the notice. If an employer who is subject to this chapter orificate under s102.80 (3) (a)except that if the secretary files the

2.06 Joint liability of employer and contractor . An
employershall be liable for compensation to an employee of a
contractoror subcontractor under tleenployer who is not subject

this chapteror who has not complied with tleenditions of s.

02.28(2) in any case where such employer would have been
liable for compensation if such employee had been working
girectly for the employerincluding also work in the erection,

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
Board Orders filed before and in ef fect on January 17, 2019. Published and certified under s. 35.18. Changes ef fective after
January 17, 2019, are designated by NOTES. (Published 1-17-19)


https://docs.legis.wisconsin.gov/document/cfr/16%20CFR%20436.1
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/acts/2015/180
https://docs.legis.wisconsin.gov/document/acts/2015/203
https://docs.legis.wisconsin.gov/document/courts/45%20Wis.%202d%20361
https://docs.legis.wisconsin.gov/document/courts/45%20Wis.%202d%20361
https://docs.legis.wisconsin.gov/document/courts/173%20N.W.2d%20192
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20113
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20371
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20371
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20662
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-1519
https://docs.legis.wisconsin.gov/document/courts/2010%20WI%20App%20149
https://docs.legis.wisconsin.gov/document/courts/330%20Wis.%202d%20203
https://docs.legis.wisconsin.gov/document/courts/792%20N.W.2d%20584
https://docs.legis.wisconsin.gov/document/wicourtofappeals/09-1845
https://docs.legis.wisconsin.gov/document/courts/2016%20WI%20App%2058
https://docs.legis.wisconsin.gov/document/courts/371%20Wis.%202d%20548
https://docs.legis.wisconsin.gov/document/courts/885%20N.W.2d%20150
https://docs.legis.wisconsin.gov/document/wicourtofappeals/14-2143
https://docs.legis.wisconsin.gov/document/courts/2018%20WI%20App%2014
https://docs.legis.wisconsin.gov/document/courts/380%20Wis.%202d%20138
https://docs.legis.wisconsin.gov/document/courts/908%20N.W.2d%20486
https://docs.legis.wisconsin.gov/document/wicourtofappeals/17-0142
https://docs.legis.wisconsin.gov/document/statutes/102.05(2)
https://docs.legis.wisconsin.gov/document/statutes/102.05(1)
https://docs.legis.wisconsin.gov/document/statutes/102.07(5)
https://docs.legis.wisconsin.gov/document/statutes/102.04(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.04(1)(e)
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/98,%20s.%2031
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1999/14
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20249
https://docs.legis.wisconsin.gov/document/courts/306%20Wis.%202d%20385
https://docs.legis.wisconsin.gov/document/courts/742%20N.W.2d%20337
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-0692
https://docs.legis.wisconsin.gov/document/statutes/102.28(2)
https://docs.legis.wisconsin.gov/document/statutes/102.04
https://docs.legis.wisconsin.gov/document/statutes/102.80(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.80(3)(ag)
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%2026
https://docs.legis.wisconsin.gov/document/courts/240%20N.W.2d%20422
https://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20472
https://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%20228
https://docs.legis.wisconsin.gov/document/statutes/102.80(3)(a)

Updated2017-18 Ws. Stats. Published and certified under s. 35.18. January 17, 2019.

7 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.07

certificateunder s102.80 (3) (ag}his paragraph does apply tomemberof a companydepartment, squad, or team descritved
claimsfor compensation filed on or after the date specified in thétis paragraphwhile serving as an auxiliary policefigkr at an
certificate. emergencyis also considered to be an employee ofdbatpany

(b) Every person, including all figials, in the service of the departmentsquad, or teamlf a companydepartment, squad, or
state,or of any local governmental unit in this state, whethégamdescribed in this paragraph has not insured its liability for
electedor under any appointment or contract of hire, expoess compensatiorto its employees, the political subdivision within
implied, and whethea resident of the state or employed or injurehich that companydepartment, squad, or team wagamized
within or without the state. This paragraph first applies on the fighall be liable for that compensation.
day of the first July beginning after the day that the secretary files (b) The department may issue an order unded2.31 (1) (b)
the certificate under s102.80 (3) (a)except that if the secretary permittingthe countywithin which a volunteer fire company or
files the certificate under 402.80 (3) (ag}his paragraph does fire department @anized under ct213 a legally oganized rese
applyto claims for compensation filed on or after the date speguesquad, an ambulance service providsrdefined in £56.01
fied in that certificate. (3), or a legally aganized diving team is ganized to assunfall

(2) Any peace dfcer shallbe considered an employee whildiability for the compensation provided under this chapter of all
engagedn the enforcement of peace or in the pursuit and captweunteermembers of that compamyepartment, squagrovider
of those chayed with crime. or team.

(3) Nothingin this chapteprevents a local governmental unit Cross-reference: See also DWD 80.3Q Wis. adm. code.
from paying a teachepolice oficer, fire fighter or any other ~ (7m) An employee, volunteeor member of an emgency
employeehis or her full salary during a period of disabjlipor managemenprogram is considered an employee for purposes of
interfereswith any pension fund, nor prevents payment to this chapter as provided in323.4Q amember of a regional ener
teacherpolice oficer, fire fighter, or any other employee from agency response team who is acting under a contract under s.
pensionfund. 323.70(2) is considered an employee of the sfatepurposes of

(4) (a) Every person in the service of another under anyecdfis chapter as provided in323.70 (5) and a practitioner is cag
tract of hire, express or implied, all helpeasid assistants of Sideredan employee of thetate for purposes of this chapter as
employees,whether paid by the employer or employee, iProvidedins.257.03
employedwith the knowledge, actual or constructive, of the (8) (a) Except as provided in pa(®) and(bm), every indee
employer,including minors, who shall have the same power giendentontractor is, for the purpose of this chaperemployee
contractingas adult employees, but not including the followingof any employer under this chapter for whom he or spheri®rmee

1. Domestic servants. ing service in the course of the trade, business, profession @eoccu

2. Any person whose employment is not in the course ofP4tionof such employer at the time of the injury
trade,business, profession or occupatiorire employgrunless ~ (b) An independent contractor is not an employee of an
asto any of said classethie employer has elected to include thene@mployerfor whom the independent contractor performs work or
(b) Par(a) 2.shallnot operate to exclude an employee whoservicesi the independent contractareets all of the following
employments in the course of any trade, business, profession @nditions:
occupationof the employerhowever casual, unusual, desultory 1. Maintains a separate business with his or heraffice,
or isolated the employes trade, business, profession or occapa&quipmentmaterials and other facilities.
tion may be. 2. Holds or has applied for a federal employer identification
(4m) For the purpose of determining the number of engadoyumberwith the federainternal revenue service or has filed besi
eesto be counted underH2.04 (1) (b)but for no other purpose, nessor self-employment income tax returns with the federal aater
amember of a religious sect is not considered to be an employpeérevenue service based on that work or service in the previous
if the conditionspecified in s102.28 (3) (bhave been satisfied year.

with respect to that member 3. Operates under contracts to perform specific services or
(5) Forthe purpose of determining the number of employeesork for specific amounts of money and under whichitidepeme

to be counted under $02.04 (1) (c)but for noother purpose, the dentcontractor controlthe means of performing the services or

following definitions shall apply: work.

(a) Farmers or their employees working on an exchange basis 4. Incurs the main expenses related to the service or work that
shallnot be deemed employees of a farmer to whom their iIabohe or she performs under contract.

furnishedin exchange. _ _ _ 5. Is responsible for the satisfactory completion of work or
(b) The parents, spouse, child, brotheister son-in-law, serviceshat he or she contracts to perform and is liable for @efail
daughter-in-law, father-in-law, mother-in-law, brother-in-law,  ureto complete the work or service.

or sister-in-law of a farmer shall not be deemed the farser g Receives compensation for work or service performed
employees. _ _ undera contract on a commission or per mbcompetitive bid

(c) A shareholder-employee of a family farm corporation Shaﬂasisand not on any other basis.
be deemed a #farmer® for purposes of this chapter and shall not be 5 May realize a profit or stér aloss under contracts to per
deemedan employee of a farme #family farm corporation® form Work or service
meansa corporation engaged farming al of whose shareholders 8. Hascontinuing or recurring business liabilities or obtiga
arerelated as lineal ancestors or lineal descendants, whether, by®- 9 9
blood or by adoption, or as spouses, brothers, sisters, unci}S:

aunts, cousins sons-in-law, daughters-in-law fathers-in-law, 9. The success or failure of the independent contradtoisee
mothers-in-law, brothers-in-law or sisters-in-law of such lineal nessdepends on the relationship of business receipts to expendi
ancestor®r lineal descendants. tures.

(d) A member of a religious sect is not considered to be an(bm) A real estatéroker or salesperson who is excluded under
employeeof a farmer if the conditions specified in1€2.28 (3) s.452.38is not an employee of a firm, as defined 52.01 (4w)
(b) have been satisfied with respect to that member for whom the real estateroker or salesperson performs services
(7) (@) Every member of a volunteer fire company or firéinlessthe firm elects under $02.078to name the real esteteoce
departmenbrganized under ct213 a legally oganized rescue Keror salesperson as its employee.
squad,or a legally oganized diving team is considered to be an (c) The division may not admit in evidence atgte or federal
employeeof that companydepartment, squad, or team. Everjaw, regulation, or document granting operating authoidty
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license when determining whether an independent contract®88.34is an employee of the county in whitite court ordering
meetsthe conditions specified in pgb) 1.or 3. the community service work is located. No compensation may be
(8m) An employerwho is subject to this chapter is not arPaidto that employee faemporary disability during the healing
employeeof anotheremployer for whom the first employer per period.
formswork or service in the course of the other emplayeade, (14) An adult performing uncompensated commusgyvice
businessprofession or occupation. work under s304.062 943.017(3), 971.38 973.03 (3) 973.05
(9) Membersof the nationalguard and state defense force(3), 973.090r973.10 (1m)s an employeef the county in which
whenon state active duty under direction of appropriate authoriti€ district attorney requiring or the court ordering toenmunity
butonly in case federal laws, rules or regulations provide naoeeg€rvicework is located or in which the place of assignment under
fits substantially equivalent to those provided in this chapter S-304.0620r973.10 (1m)s located. No compensation may be

(10) Furtherto efectuate the policy of the state that the oen@@id 10 that employee faemporary disability during the healing
fits of this chapter shall extend and be granted to employées inPerod- . _
serviceof the state, or of any local governmental unit in this state, (15) A sole proprietor or partner or member electing under s.
onthe saméasis, in the same mannender the same conditions,102.075is an employee.
andwith like right of recovery as in the case of employees akper (16) An inmate participating in a wonlelease program under
sonsfirms, or private corporations, any question whether argeper 303.065 (2)or in the transitional employment program is an
sonis an employee under this chapter shall be governed by @miployeeof any employer under this chapter for whom he or she
determinedunder the sam&tandards, considerations, and rules @$ performing service at the time of the injury
decision in all cases under sufis.to(9). Any statute, ordinance,  (17) A prisoner of a county jail who is assigned to a work
or rule that may betherwise applicable to the classes of emmoy:ampunder s303.10is not an employee of the countyamunties

eesenumerated in sulf1) shall not be controlling in deciding providing the work camp while the prisoner is working under s.
whetherany person is aemployee for the purposes of this ob8p303.10(3).

ter. ] (17g) A state employee who is on a leave of absence granted
(11) Thedepartment may by rule prescriblasses of volu® ynders.230.35 (3) (e}o provide services to the American Red

teerworkers who mayat the election of the person for whom therossin aparticular disaster is not an employee of the state for the

serviceis being performed, be deemed to be employees for fhgrposewf this chapter during the periauwhich he or she is on

purposesf this chapter Election shall be by endorsement upothe leave of absence, unless one of the following occurs:

the worker's compensation insurance policy with written notice (2) The American Red Cross specifiesitswritten request

to thedepartment. In the case of an employer exempt fromanSyp qers 230.35 (3) (e) 2. ¢hat a unit of government in this state

ing liability, election shall be by written notice to the departme']%.requesting the assistance of the American Red Cross ratee

The department shall by rule prescribe the means and mannefid{} o gisaster and thetate employee during the leave of absence

which notice of election by the employertesbe provided to the 6y idesservices related to assisting the unit of government.

volunteerwork.ers. . (b) The American Red Cross specifies in its writtequest
_(11m) Subjectto sub.(11) a volunteer for a nonprofit gace ,nqers 230.35 (3) (e) 2. dhat it has beerequested to provide
nizationdescribedn sectiorb01 (c) of the internal revenue code,;ggistanceutside of this state in a particular disaster and there
as defined in 51.01 (6) thatis exempt or eligible for exemption g istshetween the state ofig¢onsin and the state in which the
from federal income taxation under sectiifl (a) of the internal geyjcesare to be provided a mutual aid agreement, entered into
revenuecode who receives from that nonprofiganization nore e governgrwhich specifies that the state ofistfonsin and
inal payments of money or other things of value totalingmaite e gther state may assist each other in the event of a diaaster
than$10 per week is not considered to be an employee of tha NRRlich contains provisions addressing workecompensation
profit organization for purposes of this chapter coverageor the employees of the other state who provide services
(12) A student in a technicabllege district while, as a part of in Wisconsin.
atraining program, he @he is engaged in performing Services for 17my A participant in a trial employmemtatch program job
which a school aganized under ct#8 collects a fee or is engaged,nqers 49.147 (3)is an employee of any employer under this
in producing a product sold by such a schiean employee of that ohapterfor whom theparticipant is performing service at the time
school. of the injury

(12m) (a) Inthis subsection: o (18) A participant in a community service job undet®.147
1. Z@nstitution of higher education® means astitution (4) or a transitional placement unde#8.147 (5)is an employee

within the University of VisconsinSystem, a technical college, aof the Wsconsin works agencys defined under 49.001 (9) for
tribally controlled collegecontrolled by an Indian tribe that hasthe purposes of thishapterexcept to the extent that the person for
electedunder s102.05 (2)to become subject to this chaptar whomthe participant is performing work provides workerone
schoolapproved undes.440.52 or a private, nonprofit institution pensatiorcoverage.
of higher education located in this state. (20) An individual who is performing servicdsr a person

2. @Private school® hathe meaning given in $15.001 (3r) participatingin the self-directed servicesption, as defined in s.

3. @Public school®° means a school described i15.01 (1) 46.2897(1), for a person receiving long-term care benefits under

(b) A student of a public school, a private school, or an istit§-46.27 46.273 or46.277or under any childres’long-term supe
tion of higher education, whilee or she is engaged in performing?0rt waiver program on a self-directed basis, or for a person
servicesas part of a school work training, work experience, deceivingthe Family Care benefit, as defined i#6.2805 (4) or
work study program, and who et on the payroll of an emp|oyer_benefltsunder the FamilLare Partnership program, as described
thatis providing the work training or work experience or who i# S-49.496 (1) (bk) 3.on a self-directed basis and who does not
not otherwise receiving compensation on which a waskeonpe Otherwisehave worke's compensation coverage for thoseoser
pensationcarrier could assess premiums that employeris an  Vicesis considered to be an employee of the ettigy is provide
employeeof a school district, private school, or institution ofnd financial management services for that person.
highereducation that elects under162.077to name the student 2H7',St9°8;”/i9%%7§_°2§é‘§f§§lf§§5°ﬁ%§7; 59523212_737%32372811%%17Cé?é%‘;gg
asits employee. a.31, 64,359 1993 a. 1681, 112,399, 1995 a. 2477, 96, 117, 225,281, 289, 417,

~(13) A juvenile performing uncompensated communlt@egggggg32%3]3;1?2%92%912- e e a9 2 28

vice work as a result of a deferred prosecution agreement un

q{truck owner who fell and sustained injuries in a compatryick parking area
S.938.245 a consent decree unde®88.320r anorder under s. while in the process of repairing his truck was properly found usuter(8) to be a
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Statlétor{emtploxiee OLthe Colinléany ?t t,heltiﬁfw ct>|f1hits injlt({w although he V\:jas «’ml indhe department on a form approved by the department. Theeelec
pendentontractor who worked exclusively for the trucking company under a le ; : : : f P
agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Ws. 2d 515 aﬁ%n IS_ efec_t|_ve until the dicer rescinds it by nOtlfylng the depaart
190N.W.2d 907(1971). mentin writing.

Therewas no employment whemgember of an ganization borrowed a refriger ~ History: 1985 a. 831987 a. 15, 179, 1989 a. 641991 a. 851997 a. 38
ated truck from a packing company for use at a picnic and was injuredethering

it. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973). 02.077 Election by school district or private school
Nothingin this chapter precludes an employer from agreeing with employees : .

continue salaries for injured workers in excess of weskeympensatiobenefits. A school district, private_ school, or institution of higbdm
Excesspayments are not workercompensation and may be conditioned on theepacationmay elect to name as its employeepurposes of this chep

o A eement. City of Miwaukee DILHR, 193 W. 20626534 NW2d S03(Ct. — ter a student described inX02.07 (12m) (bpy an endorsement

Sub.(8) (b) supplants the common law and provides the sole test for determin@ig itS policy ofworkers compensation insurance iithe school |
whethera worker is an independent contractor for purposes of ch. J@2ett v district, private school, or institution of higher education is

LIRC, 2000 WI App 46233 Wis. 2d 174607 N.W2d 326 99-1413. _exemptfrom the duty to insure under $02.28 (2) (a)by filing
A person injured upon the premises of a temporary help agency prior to receivin

awork assignment was an employee under this section when the agency operdtegclaration With the department in the manner provides in )

essentiallyas a hiring haltontracting with persons seeking work assignments arti02.31(2) (a) naming the student as an employee of the schael! dis

requiringthat the persons seeking work physically present themselvesaeatine  yrict, private school, or institution of higher education for purposes

gggg\r}\(/jl fmallnstshgg?wl tggysg?;%vg ”N( Wod S?ST'JES orReathe. WLIRC, o tﬁiz chapter A declaration under tﬁis subsection shaﬁ Iispt the
PP s. : / 04-1440, |

hThﬁ: prir(?ary tfzst foLdetermiQing an emFIgyeé—emlplosf/eﬁ relatigmsh»;h'I imether  nameof the student to be covered under this chafitemamend

thealleged employer has a right to control the details of the work. In assessmgé&gg ; i ini

right to control, 4 secondary factors are considered: 1) direct evidence of the exercl ressof t.he employer that is providing .the .Work trainiog

of the right of control; 2) the method of payment of compensation; 3) the furnishidPTK experience for that student, and the title, if, afyhe work

ﬁf equiplment otr tololts» for lghe pAeertrymﬁntce ﬁf the Wm%rul;:1 and 4) g}e rigg(t) (t)o7 teWrIminaraining, work experience, or work study program in which the
eemployment relationship. Acuity Mutual Insurai pany vOlivas, ; ininati
12, 298 Ws. 2d 640726 N.W2d 258 05-0685. students participating. o _
Sub.(8m) a:jIIO\gs fora di.;tinctri]on bet\?/een a person as a:‘ﬁ;nployee and asthe pro(2) A school district, private school, arstitution of higher
prietorof a side business that the employee runs separateljty Insurance Cooe i i idi
Danyv. Whitingham 2007 Wi App 210005 Ws. 2 613740 N.w2d 15406.2370, €ducationmay revoke a declaratiamder sub(1) by providing
The county was found to be the emplayfar workets compensation purposes, WIittén notice to the department the manner DrOVlded In s.
of a care giver for %sen/ice re(glioplient under;he Iong—terrkr; sup[:jort gomnulplﬁﬂms 102.31(2) (a) the student, and the employer who is providing the
waiver program under s. 46.271(1 County of Barron.\Labor and Industry Review ini i i
Commission2010 WI App 149330 Wis. 2d 203792 N.W2d 584 09-1845. wo(;k t;ﬁ!nlnggr wct)_rk expggte_ncesg)rdthat s#‘:dem' '3‘ revotcatlotn
Membersof state boards, committees, commissions, or councils who are mpklﬁ‘ e_r 1S S_u section IS l\(e ays aiter the aepartmen
satedby per diem oby actual and necessary expense are covered employees.. 58 Ag@geivesnotice of that revocation.
Gen.10. History: 1995 a. 17; 1997 a. 381999 a. 142001 a. 372015 a. 55

102.075 Election by sole proprietor , partner or mem ce 102.078 Election by real estate firm. (1) A firm, as
ber. (1) Any sole proprietgrpartner or member of a limitedd& definedin s.452.01(4w), may elect to name as its employee for
bility company engaged in a vocation, professiobusiness on purposef this chapter a real estate broker or salesperson who is
asubstantially full-time basis may elect to be an employee undexcludedunder s452.38by an endorsement on its policy of work
this chapter by procuring insuranagainst injury sustained in theer's compensation insurance, drthe firm is self-insured under
pursuitof that vocation, profession or business. This coveragel02.28 (2) (b)by filing a declaration with the department in the
may be obtained by endorsement on an existing policy of werkemannemrovided in s102.31 (2) (apaming theeal estate broker
compensatiofinsurance or by issuance of a separate politiyeto or salesperson as an employee of the firm for purposésisf
soleproprietor partner or member on the same basis as any otbbapter. A declaration under this subsection shall state all of the
policy of workef's compensation insurance. following:

(2) Forthe purpose of any insurance policy other than aegork (a) The name of the reaktate broker or salesperson to beceov
er's compensation insurance policy sole proprietoipartner or eredunder this chapter
mempermay be considered eligibfer worker's compensation  (b) That a written agreement hasen entered into that e
benefitsunless he or she elected to be an emplayeler this se® yidesthat the real estatgroker or salesperson shall not be treated
tion. asan employee for federal and state tax purposes.

(3) Any sole proprietqrpartner or member who elected to be (c) That 75 percent or more of the compensation related to
anemployee undethis section may withdraw that election uporsalesor other output, as measured on a calendar year basis, paid
30days' prior written notice to the insurance carrier and tie¥ 1o the real estate broker or salesperson under the writteroagree

consincompensation rating bureau. mentspecified in par(b) is directly related to the brokeragecser
History: 1983 a. 981993 a. 12 vicesperformed by the real estate broker or salesperson on behalf
of the firm.

102.076 Election by corporate officer . (1) Not more than
2 officers of a corporation having not more than 10 stockholde[{é
may elect not to be subject to this chaptHrthe corporation has
beenissued a policy of workes compensatiomsurance, an &ite

(2) A firm, as defined in ¢152.01 (4w) may revoke a declam
n under sub(1) by providing written noticéo the department
in the manner provided in $02.31 (2) (apnd to the real estate

roker or salesperson named tihe declaration. A revocation

cer of the corporation may elect not to be subject to this chapferthis subsection is fictive 30 days after the department
and not to be covered under the policy at dimye during the | aivesnotice of that revocation.

periodof the policy Exceptas provided in sulf2), the election ~yycior 2015 a. 258
shallbe made by an endorsement, on the policy of wigleemoe

pensatiorinsurance issued to that corporation, naming eda® ofj g2 08  Administration for state employees. The departe
cerwho has so elected. The election feetfve for the period of mentof administration has responsibility for the timely delivery
the policy and may not be reversed during the period of the poligy penefits payable under this chapter to employees of the state
An officer who so elects is an employee for thepose of detee an their dependents and other functions of ttate as an
mining whether the corporation is an employer urie02.04 (1)  employerunder this chapterThe department of administration
(b). may delegate this authority to employing departmentsaayetoe

(2) If a corporation has not more than 10 stockholders, reiésand require such reports as it deems necessanctmplish
morethan 2 dficers and no other employees and is not otherwisigis purpose. The department of administration or its delegated
requiredunder this chapter to have a policy of wotketonoe authorities shall file with the department of workforce devedop
pensatiorinsurance, an fi€er of that corporation who elects notmentthe reports that are required of all employers. The dmpart
to be subject to this chapter shiél a notice of that election with mentof workforce development shall monitor telivery of bene
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102.08 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 10

efits to state employees and their dependents and shall consuliunitof an ofice, departmentindependent agencguthority
with and advisghe department of administration in the mannenstitution, associationsociety or other body in state government.
andat the times necessaryeasure prompt and proper delivery 2. The minimum and maximum weekly hours regularly
History: 1981 c. 201995 a. 27.9130 (4) 1997 a. 3 scheduledy the employer for the members of tass during the
. . 13 weeks immediately preceding thate of the injury vary by no
102.11 Earnings, method of computation. (1) ~ Theavere mgrethan 5 hours. Squl)Jject to t%is requiremeth, t¥1e rrnyerr){bers of
age weekly earings for temporary disabilfgrmanent total d® e class do not need to work the same days or the same shift to

ability, or death benefits for injury in each calendar year on or afi§t ~qnsidered members of larlv-sch
January 1, 198%hall be not lesthan $30 nor more than the wagg;ye emlployees. s of a regularly-scheduled clagmuaf

ratethat results in a maximum compensation oft&l0 percent .
of the states average weeklgarnings as determined under s. 3. At least 10 percent of the employeworkforce doinghe
108.05as of June 30 ahe previous yearThe average weekly sametype of work are 'members of the class.

earningsfor permanent partialisability shall be not less than $30 4. The class consists of more than one employee.

and,for permanent partial disability for injuries occurring on or (b) In case of seasonal employment, average weekly earnings
after March 2, 2016, and before January 1, 2017, not more tisiall be arrived at by the method prescribed in @rexcepthat
$513,resulting in a maximum compensation rate of $342, and, fthe number of hours of the normal full-time working day ahe
permanenpartial disability for injuries occurring on or after Jemunumberof days of the normédlll-time workweek shall be the

ary 1, 2017, not more than $543, resulting in a maximumeeoroursand the days in similar service in the samsimilar nonseze
pensatiorrate of $362. Betweesuch limits the average weeklysonalemployment. Seasonal employment shall mean eroploy
earningsshall be determined as follows: mentthat can be conductenhly during certain times of the year

(a) 1. Daily earnings shall mean the daily earnings of tt@din no event shall employment be considesedsonal if it
employeeat the time of the injury in the employment in which théxtendsduring a period of more than fourteen weeks withtalee
employeewas then engaged. In determining daily earnings unddaryear
this subdivision,any hours worked beyond the normal full-time  (c) In the case of a person performing service without fixed
working day as established by the emplowehether compese earningsor when normal full-time days or weeks are not nwin
satedat the employes'regular rate of pay or at an increased ratainedby the employer in the employment in which the employee
of pay shall not be considered. workedwhen injured, or when, for other reason, earntasot

2. a. In this subdivision, @part time for the day® means 8atupe determined under the methqatescribed by paga) or (b), the
day half days and any other day during which an employee wofi@ningsof the injured person shall, for the purposeaitulating
lessthan thenormal full-time working hours established by thecompensatiopayable under this chaptée taken to be the usual
employer. going_ earnings paid for_ similar service; on a norma_l full-time

b. If atthe time of the injury the employee is working part im asisin the same or similar employment in which earnings can be
for the daythe employee daily earnings shall be arrivedigt  detérminedunder the methods set out in.f@j or (b).
dividing theamount received, or to be received by the employee (d) Except in situations where pér) applies, average weekly
for such part-time service for the dayy the number of hours andearningsshall in no case be less than actual average weekigeearn
fractional hours of the part-time service, and multiplying théngs of the employee for the 52 calendar weeks before his or her
resultby the number of hours of the normal full-time workidgy ~ injury within which the employee has been employed in theobusi
establishedy the employer for the employment involved.  ness,n the kind of employment arfdr the employer for whom

3. The average weekly earnings shall be arrived at byamulfi® €mployee worked when injuredCalendar weeks within
plying the employes hourly earnings by the hoursthe normal which no work was performed shall not be ponsndered under this
full-time workweek as established by the emplogebymultice Paragraph. This paragraph applies only if the employee has
plying the employee daily earnings byhe number of days and workedwithin a total of at Ieast.6falenldar weekg, durlr!g the 52
fractional days irthe normal full-time workweek as established ¢@lendamweeksbefore his or her injury in the business, in the kind
by the employerat the time of the injury in the business operatioff €mployment and for the employer for whom the employee
of the employer for the particular employment in which thworkedwhen injured. For purposes of this section, earniogs

employeewas engaged at thme of the employes' injury, Part-time services performed far labor oganization pursuant to
whicheveris greater acollective bagaining agreemeriietween the employer and that

4. It is presumed, unless rebutted by reasonably clear A ororganization shall be consideredpst of the total earnings
completedocumentation, that theormal full-time workweek |ﬂail1ebpreced|r!g 5t2 caler;ﬁar We?ks, whether payment is made by
establishedy the employer is 24 hours for a flight attendant, 5%16 abor oganiza 'O_n or the employer ) ) "
hoursfor a fire fighter and not less than 40 hods any other (e) Where any things of value are received in addition to osone
employee. If the employer has established a multi-week schedul@y €armnings as a part of the wage contract, they shall be deemed
with regular hours alternating between weeks, normal full- & part of earnings and computed at the value thereof to the
time workweekis the average number of hours worked per we&gployee.
underthe multi-week schedule. (f) 1. Except as provided in suldd, average weekly earnings

(am) In the case of an employee who is a member of a regul&?ay not be less than 24 times the normal hourly earnings at the
ly-scheduledclass of part-time employees, average weekly @arfime of injury.
ings shall be arrived at ige method prescribed in p&), except 2. Theweekly temporary disability benefits for a part-time
thatthe number of hours of the nornvabrking day and the numa employeewho restricts his or hevailability in the labor market
berof hours and days of the normal workweek shall be the hotwgart-time work and is not employed elsewhere may not exceed
anddays established by tleenployer for that class. An employeeghe average weekly wages of the part-time employment.
is a member of aegularly-scheduled class of part-time emp®y () If an employee is under 27 years of age, the empleyee’
eesif all of the following conditions are met: averagaveekly earningsn which to compute the benefits aceru

1. The employee is a member @fclass of employees thating for permanent disabilitgr death shall be determined on the
doesthe same type afiork at the same location and, in the caseasisof the earnings that the employee, if not disabled, probably
of an employee in the service of the state, is employed in the samoelld earn after attaining the age of 27 years. Unless otherwise
office, department, independent ageneythority institution, establishedthe projected earnings determined under thisgpara
associationsociety or other body irstate government oif the  graphshall be taken as equivalent to the amount upon whichoeaxi
departmenbr the division determines appropriate, in fane mumweekly indemnity is payable.
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11 Updated 17-18 Wis. Stats. WORKER'S COMPENSA TION 102.13

(2) Theaverage annual earnings when referred to in thisoehd®2.125 Fraud reporting, investigation, and prosecu ce
ter shall consist of 50 times the employeaterage weeklgarree tion. (1) FRAUDULENT CLAIMS REPORTINGAND INVESTIGATION. [f
ings. Subject to the maximum limitation, average aneaahings aninsurer or self-insureemployer has evidence that a claim is
shallin no case be taken at less than the actual earnings offtliseor fraudulent in violation of €943.395and if the insurer or
employeein the year immediately preceding the employeeself-insuredemployer is satisfied that reporting ttlaim to the
injury in the kind of employment in which the employee workedepartmentwill not impede its ability to defenthe claim, the
atthe time of injury insurer or self-insured employer shall report the claim to the

(3) Theweekly wage loss referred to in this chapter shall lwepartment. The department masequire an insurer or self-
the percentage of the average weekly earnings of the injureduredemployer to investigate an allegedly falsefraudulent
employeecomputed under this section tHairly represents the claimand may provide thsurer or self-insured employer with
proportionateextent of the impairment of the employeearning anyrecords othe department relating to that claim. An insurer
capacityin theemployment in which the employee was workingr self-insured employer that investigates a clainder this sute
atthe time of the injury and other suitable employmentsely sectionshall report on the resultsf that investigation to the
wageloss shall be fixed as of the time of the injusyt shall be department.

deftrm'n?g”l V'?Z‘égfshelggtlggg aqgﬁ;(;?mgstlgsg'mg%lggl (2) ASSISTANCEBY DEPARTMENT OF JUSTICE. The department
istory: c. c. c. 147 c. c. ot
c. 92 1983 2. 981985 a. 831987 a. 1791989 a. 641091 a. 8510034, 81492  Of workforce development magquest the department of justice

1995a. 117, 1997 a. 38253 2001 a. 37107, 2005 a. 1722007 a. 1852009 a. 206  t0 assist the department of workforce development in an dgaves
20(1:13. 123f183 257,52013|a. }33&8185065 153\%80; fj017 2 36%.49. tigation under sub(1) or in the investigation of any other ses
ross-reference: See also . s. adm. code. L
It was reasonable for the commission to determine that health insprandeams _peCtedfraUdUIent aCtN'ty_ on the part of an emplqyetmployee,
werenot things of value (that) are received in addition to monetary earnings® undasurer,health care provideor other person related to worlser
sub.(1) (). Theuer.\LIRC, 2001 W1 26242 Ws. 2d 29624 N.w2d 110,00-1085.  compensation.

102.12 Notice of injury , exception, laches. No claim for (3) ProsecuTioN. If based on an investigation under ().

: S e 2) the department has a reasonable basis to believe thata viola
compensatiomay be maintained unless, within 30 days after t é(
occurrenceof the injury or within 30 days after the employee ion of $.943.2( 943.35 943.39 943.392 943.395 943.4( or

knewor oughtto have known the nature of his or her disability an@yothercriminal law has occurred, the department shall refer the

its relation to the employment, actual notice weseived by the resultsof the investigation téhe department of justice or to the

employeror by anofficer, manager or designated representati\}@smCt attorney of the county in which the alleged violation

of an employer If no representative has been designated bysoSEcurredfor prosecution.
tlalstory: 1993 a. 812001 a. 372015 a. 180

ersplaced in one or more conspicuous places where notices

employees areustomarily posted, then notice received by a”#oz 13 Examination; competent witnesses; exclusion
superioris suficient. Absence of notice does not bar recovery8 e-vidence' autopsy ' (1) (3) Exceptas pro{/ided in sui)

it is found that the employer was not misled by that absen ion is claimed b | h |
Regardlessf whether notice was received, if no payment of@on{/€nevercompensation is claimed by amployee, the employee

pensation,other than medical treatment or burial expense, &2, upon the written request of tremployees employer or
made,and if no application is filed with the department within 2VOrker's compensation insuresubmitto reasonable examica
yearsafter the date of the injury or death or the date the employi1S by physicians, chiropractorssychologists, dentists, phgsi
or his or her dependent knew or ought to have known the nat@@n assstants, gdvanced practice nurse prescnbers, or podiatrists
of the disability and its relation to the employment, the right fyovidedand paid for by the employer or insurédo employee
compensatiotfor the injury or death is barred, except thatrigit who submlts_ to an exa_m_lnatlon.under this paragraph is a patient
to compensation is not barred if the empldyeewor should have ©f the examining physician, chiropractgsychologistdentist,
known, within the2-year period, that the employee had sustaingéflysicianassistant, advanced practice nurse presciobppdiae
the injury on which the claim is based. Issuanceatice of a trist for any purpose othehan for the purpose of bringing an
hearingon the motion of the department or thigision has the actionunder ch655, unless the employee specificatguests
sameefiect for the purposes of this section as the filing of an @ppifeatmentrom that physician, chiropractgsychologist, dentist,
cation. This section does notfatt any claim barred under s.physicianassistant, advanced practice nurse pres¢iobpodiace
102.17(4). trist,

History: 1983 a. 982015 a. 55 (am) When compensation is claimed for loss of earning ecapac

. ity under s102.44 (2)or (3), the employee shall, on theitten

102.123 Statement of employee. If an employee provides requesif the employes' employer or insurgsubmit to reasae

to the employer or the employsiinsurer a signed statement r@atapje examinations by vocational experts provided and paid for by
ing to a claim for compensation by the employee, the employengg employer or insurer

insurer shall provide a copy of the statement to the employee

within a reasonable time after the statement is made. If ar 0 reasonabie examination under. gayor (am) shalltender
employeror insurer uses a recording device to take a statem :

from an employee relating to a claim for compensation by fri} he employee, before the examination, all necessary expenses

employeethe employer or insureon the request of the employe{gmdmg transportation expenses. The_ employgeentltled_ to

or the employee attorney or other authorized agent, shall redulgVe @ Physician, chiropractopsychologist, dentist, physician
the statement to writing and provide a written copy of the entifeSiStant, advanced practice nurse prescrdsepodiatrist pree
statemento the employee, attorneyr agentvithin a reasonable vided by himself or herself present at the examination and to
time after the statement is taken. The employer or insurer sH&f€ivea copy of all reports of the examination that are prepared

alsomake the actual recording tife statement available as arPy the examining physician, chiropragt@sychologistpodiae
exhibitif a hearing on the clainis held. An employer or insurer triSt, dentist, physician assistant, advanced practice nurse pre
thatfails to provide aremployee with a copy of the employge' SCriber,or vocational expert immediately upon receipt of those
statemenas required by this section or that fails to make availadfePortsby the employer or workes compensation insureifhe
asan exhibit the actual recording of a statement recorded bgraployeeis also entitled to have a translator provided by himself
recordingdevice as required by this section may not usestase Or herself present at the examination if the employee Hasuttif

mentin any manner in connection with the emplogesaim for  speakingor understanding thiénglish language. The emploiger
compensation. or insurets written requesfor examination shall notify the

History: 2001 a. 37 employeeof all of the following:

(b) An employer or insurer who requests tiaemployee suab
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1. The proposed date, time, and place of the examination aiclan, chiropractor psychologist, dentist, podiatrist, physician
theidentity and area of specialization of the examining physicia@ssistantadvanced practice nurse prescritherspital, or health
chiropractor psychologist, dentist, podiatrist, physician assistartareprovider shall, within a reasonable time after written request

advancedractice nurse prescribar vocational expert. by the employee, employemworkers compensation insurer
2. The procedure for changing the proposed date, time adgpartmentor division, or its representative, provide that person
placeof the examination. with any information or written material reasonably related to any

3. The employes right to have his or her physician, claoinjury for which the employee claims compensation.
practor,psychologist, dentist, physician assistant, advancedsprac (b) A physician, chiropractppodiatrist, psychologist, dentist,
tice nurse prescribeor podiatrist present at the examination. physicianassistant, advanced practice nurse presctiospital,

4. The employes'right to receive a copy of all reports of thé’ health service provider shall furnish a legible, certified dapli
examination that are preparky the examining physician, cho cateof the written material requested under. gayin paper foce
practor, psychologist, dentist, podiatrist, physician assistarfatupon payment of the actual costs of preparingctéfied
advancedractice nurse prescribar vocational expert immenti duplicate,not to exceed the greater of 45 centspagye or $7.50
ately upon receipt of these reports by the employer or wisrkeP€r request, plus the actual costs of postage, or shall furnisbea leg
compensatiofinsurer ible, certified duplicate of that material in electronic format upon

5. The employes'right to have a translator provided by mpaymentof $26 per request. Any person who refuses to provide

selfor herself present at the examination if the employee ffie dif€"tified duplicates of written material in the persoaustody that
culty speaking or understanding the English language. Is requested under péa) shallbeliable for reasonable and neoes

. rycosts and, notwithstanding8l4.04 (1) reasonablattorney
(c) So long as the employee, after a written request of ; : ; : .
employeror insurer that complies with pgb), refuses tsubmit [E%edsé?cgr”é? in enforcing the requesteright to theduplicates

to or in anyway obstructs the examination, the employeight pat {a). . . . . -

to beginor maintain any proceeding for the collection of cem () Except as provided in this paragraph, if an injured
pensationis suspended, except as provided in €dp. If the employeehas a period of temporary q|§ablllty that exceeds 3
employeerefuses to submit tthe examination after direction by Weeksor a permanent disabilityf the injured employee has
the department, the division, or an examijner in anyway undergonesugery to treat his or her injurptherthan sugery to
obstructsthe examination, the employseright to the weekly COrrecta hernia, or if the injured employee sustained an eye injury
indemnitythat accrues and becomes payable during the period®juiring medical treatment on 3 or more occasiori thé

thatrefusal or obstruction, tsarred, except as provided in s@.  €mployer's premisesthe department may by rule require the
(d) Subject to pafe): insureror self-insured employer to submit to the department a

- . . . . final report of the employeg'treating practitioner The depace
__1. Any physician, chiropractppsychologist, dentist, PO ,ontmay not require an insurer or self-insureshployer to sute
trist, physician assistant, advanced practice nurse presaviber,

- > - T mit to the department a final report of an emplayé&ating prae
vocationalexpert who is present at any examination unde{@ar isioner when the insurer or self-insureemployer denies the

or (am)may be required to testify as to the results of the exa@NiNgnhlovee's claim for compensation in its entirety and the
tion. N , , _ _ employeedoes not contest that denial. A treatimgctitioner
_ 2. Any physician, chiropractppsychologist, dentist, physi sha|l completea final report on a timely basis and may gesa
cian assistant, advancettactice nurse prescribesr podiatrist reasonabldee for the completion of the final report, noeceed
who attended a workes compensation claimafur any condition  ¢100, but may not require prepayment of that fee. An insurer or
or complaint reasonably related to the condition for which th@f-insured employer that disputes the reasonableness of a fee
claimantclaims compensation maye required to testify before chargedfor the completion of dreatment practitionss final
thedivision when the division so directs. reportmay submitthat dispute to the department for resolution
3. Notwithstanding any statutory provisions except (8 unders.102.16 (2)
any physician, chiropractorpsychologist, dentist, physician (3) |t 2 or more physicians, chiropractors, psychologistsyeden
assistantadvanced practice nurse prescriloepodiatrist atter® yits o podiatrists disagree as to the extent of an injareploye
ing a workefs compensation claimant for any conditiorcone ee'stemporary disabilitythe end of an employeehealingperiod,
plaint reasonably related to thendition for which the claimant a5 employees ability to return to work at suitable available
claims compensation may furnish to the employee, employ&mploymenr the necessity for further treatmenfara particae
worker's compensation insuredepartment, or division informe. |51 type of treatment, the department or the division may appoint
tion and reports relative to a compensation claim. anotherphysician, chiropractppsychologist, dentist, grodiae
4. The testimony of any physician, chiropractesychol@e trist to examinethe employee and render an opinion as soon as
gist, dentist, physician assistant, advanced practice nurge gigssible. The department or the division shall promptly notify the
scriber,or podiatrist who is licensed to practice where he or s@rtiesof this appointment. If the employee has not returned to
residesor practices in any state and the testimony of anyoeoGgork, payment for temporary disability shabntinue until the
tional expert may be received in evidence in compensatio® peepartmenbr the division receives thapinion. The employer or
ceedings. its insurancecarrier or both, shall pay for the examination and
(e) No person may testify on the issue of the reasonablenepiion. The employer or insurance caryier both, shall receive
of the fees of a licensed health care professional unlegpetsen appropriatecredit for any overpayment to the employee dager
is licensed to practice the same health care profession as tee prinedby the department dhe division after receipt of the o
fessionalwhose fees are theibject of the testimonyThis parae ion.
graphdoesnot apply to the fee dispute resolution process under 4y Theright of an employee to begin or maintain proceedings
s.102.16 (2) for the collection of compensation andézeive weekly indemae
(f) If an employee claims compensation undei02.81 (1) ties that accrue and become payable shall not be suspended or
the department or the division may require the employee to subisérredunder sub(1) when an employee refuses to submit to a
to physical or vocational examinations under this subsection. physicalexamination, upon the request of the employer or @ork
(2) (a) An employee who reports an injury alleged to ber's compensation insurer or at the direction of the department, the
work-relatedor files an application for hearingaives any physe division, or an examingthat would require themployee to travel
cian-patient,psychologist-patient, or chiropractor-patieptivice adistance of 100 miles or more from his or her place of residence,
legewith respect to any condition oomplaint reasonably relatedunlessthe employee has claimed compensationtfeatment
to the condition for which the employee claims compensatioftom a practitionewhose dice is located 100 miles or more from
Notwithstandingss51.30and146.82and any other lavany phye the employees placeof residence or the department, division, or

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
Board Orders filed before and in ef fect on January 17, 2019. Published and certified under s. 35.18. Changes ef fective after
January 17, 2019, are designated by NOTES. (Published 1-17-19)


https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.13(4)
https://docs.legis.wisconsin.gov/document/statutes/102.13(4)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)
https://docs.legis.wisconsin.gov/document/statutes/102.81(1)
https://docs.legis.wisconsin.gov/document/statutes/51.30
https://docs.legis.wisconsin.gov/document/statutes/146.82
https://docs.legis.wisconsin.gov/document/statutes/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/814.04(1)
https://docs.legis.wisconsin.gov/document/statutes/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)

Updated2017-18 Ws. Stats. Published and certified under s. 35.18. January 17, 2019.

13 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.16

examinerdetermines that any other circumstances warfant tion for the division to take any of those actions is filed with the
examination. If the employee has claimed compensation fordeeativision.
ment from a practitioner whosefice is located 100 miles or more  (d) Unless the word 2compromise® appears in a stipulation of
from the employee' place of residence, the employer or insureettiementthe settlement shall not be considered a compromise,
may request, or the department, the division, or an examiner mgyifurtherclaim is not barred except as provided ihG2.17 (4)
direct, the employee to submit to a physical examination in the.gardlesof whether an award is mad&he employerinsurer
areawhere the employe®treatment practitioner is located.  or dependent under $02.51(5) shall have equal rights with the
(5) Thedepartment or the division may refuse to receiveseeséimployeeto have a compromise or any other stipulation of settle
mony as to conditions determined from an autopsy if it appeargentreviewed under this subsection. Upon petition filed with the
thatthe party diering the testimony had procuréite autopsy and departmenbr the division under this subsection, the department
hadfailed to make reasonabld@t to notify at least one party in or the division may sedside the award or otherwise determine the
adversenterest or the department or the division at least 12 houights of the parties.
beforethe autopsy of the time and place at which the autopsycross-reference: See also DWD 80.03 Wis. adm. code.
would be performedor that the autopsy was performed by or at (1m) (a) If an insurer or self-insured employer concedes by
thedirection of the coroner or medical examiner or at the directigompromiseunder sub(1) or stipulation under €£02.18 (1) (a)
of the district attorney for purposast authorized under cB79.  thattheinsurer or self-insured employer is liable under this ceap
The department or the division may withhold findings until afer for any health services provided to an injured employea by
autopsyis held in accordance with its directions. healthservice providerbut disputes the reasonableneithe fee

History: 1973 c. 272282 1975 c. 1471977 c. 291979 c. 102.236 (3) 1979 i i i
c.278 1981 c. 921983 a. 98279, 1985 a. 831987 a. 1791989 a64, 359 1991 chargedby thle gealtht ser\élce prof\( idne (tjhe partment or the d;!
a.85 1993 a. 811997 a. 382003 a. 1442005 a. 1722011 a. 1832015 a. 55180,  SION May IncClude In Its order coniirming the compromise or &ipu

lation a determination made by the department under(2ubs
102.14 Jurisdiction of department and division; advi oce 1O thereasonableness of the feeibsuch a determination has not

sory committee. (1) Exceptas otherwise provided, this clrap yetbeen made, the department or the division may nofifgirect
ter shall be administered by the department and the division. theinsurer or self-insured employer to notifthe health service
(2) The council on workels compensation shall advise theProviderunder sub(2) (b)that the reasonableness of the fee is in
departmengnd the division in carrying out the purposes of thidiSPute. The department or the division shall deny payment of a
chaptershall submit its recommendations with respect to ameerialthservice fee that the department determines undex(Zub.
mentsto this chapter to each regular session of the legislature, é‘?lﬁ"? unreasonable. A health service provider and an insurer
shall report its views upon any pending bill relating to this chap@f-insuredemployer that are parties to a fee dispute under this
to the proper legislative committee. At the request ottiarpece Paragraphare bound by the departmentietermination under
sonsof the senate and assembymmittees on labpthe depace SUb- (2) on the reasonableness of the disputed fee, unless that
mentshall schedule a meeting of the council itk members of deéterminationis set aside, reversed, or modified by the depart
the senate and assembly committeedator to review and dis Mentunder sub(2) (f) or is set aside on judicial review as o
cussmatters of legislative concern arising under this chapter Videdin sub.(2) (f).
History: 1975 c. 14%.54; 1979 c. 2782015 a. 55 (b) If an insurer or self-insured employer concedes by @om
promiseunder sub(1) or stipulation under 4.02.18 (1) (athat
102.15 Rules of procedure; transcripts. (1)  Subjectto  theinsurer or self-insured employer is liable under this chapter for
this chapterthe division may adopt its own rules of procedure arahy treatmenprovided to an injured employee by a health service
may change the same from time to time. provider,but disputes the necessity of the treatment, the depart
(2) The division may provide by rule the conditions undefmentor the division maynclude in its order confirming the cam
which transcripts of testimony and proceedings shafubished. promiseor stipulation a determination made by the department
(3) All testimony at any hearing held under this chapter shgn‘defsub-(?m) as to the necessity of the treatmentfasuch a
be taken down by a stenographic repgrescept thain case of eterminatiorhas not yet been made, the department odithies

an emegency as determined by the examiner conducting trfion may notifyor direct the insurer or self-insurainployerto
hearing,testimony may be recorded by a recording machine. Notify, the health service provider under s(@m) (b) that the

History: 1977 c. 4181989 a. 642015 a. 55 necessityof the treatment is in dispute. Before determining under

Cross-reference: See also crDWD 80, Wis. adm. code. sub. (2m) the necessity of treatment provided to an injured
employeethe department majut is not required to, obtain the

102.16 Submission of disputes, contributions by opinion of an expert selected by the department who is qualified

employees. (1) (a) Any controversy concerningompensee asprovided in sub(2m) (c) The standards promulgated under
tion or a violation of sul(3), including a controversy in which the sub.(2m) (g)shallbe applied by an expert and by the department
statemay be a parfyshall be submittetb the department in the in rendering an opinion as to, and in determining, necessity of
mannerand with the déct provided in this chapter treatmentunderthis paragraph. In cases in which no standards
(b) In the case of a claim for compensation with respect somulgatedinder sub(2m) (g)apply the department shall find
which no application has been filed unde82.17 (1) (a) lor the factsregarding necessity of treatment. The department or the
with respect to which aapplication has been filed, but the apglidivision shall deny payment for any treatmémit the department
cationis not ready to be scheduled for a hearingdéqgartment determinesinder sub(2m) to be unnecessarA health service
may review and set aside, modifyr confirm acompromise of the providerand arninsurer or self-insured employer that are parties
claim within one year after the date which the compromise is to a dispute under this paragraph over the necessitgatiment
filed with the department, théate on which an award has bee@arebound by the departmesttietermination under suf2m)on
enterecbased orthe compromise, or the date on which an apmic¢he necessity of the disputed treatment, unless that determination
tion for thedepartment to take any of those actions is filed with tfie set aside, reversed, or modified the department under sub.

department. (2m) (e) or is set aside on judicial review as provided in $2in)
(c) In the case of a claim for compensation with respect ®
which an application has been filed undei®2.17 (1)a) 1, if (c) If an insurer or self-insured employer concedescbye

the application is ready to be scheduled for a hearing, the divisipromiseunder sub(1) or stipulation under 402.18 (1) (a}hat
may review and set aside, modifyr confirm acompromise of the theinsurer or self-insured employer is liable under this chapter for
claim within one year after the dabe which the compromise is the cost of a prescription drug dispensed undé&0g.425 (2¥or
filed with the division, the date on which an award has beemtpatientuse by an injured employee, hiisputes the reasom
enteredbased orthe compromise, or the date on which an apgicablenessof the amount chged for the prescription drughe
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departmenbr the division may includm its order confirming the the department shatletermine that a disputed fee is reasonable
compromiseor stipulation a determination made by the deparandorder that the disputed fee be paid if that fee s below the
mentunder s102.425 (4mas to the reasonableness of thexpreneanfee for the health service procedure for which the disputed
scriptiondrug charge oiif such a determination has not peten fee was chayed, plus 1.2 standard deviations from that mean, as
made,the department or the division may natifyr directthe shownby data from a database that is certified by the department
insureror self-insured employer to notifghe pharmacist or pree underpar (h). Exceptas provided ir2011 Wisconsin Act 183
titioner dispensing the prescription drugder s102.425 (4m) (b) section30 (2) (b) the department shall determine that a disputed
thatthe reasonableness of the prescription druggehiarin dise feeis unreasonable and order that a reasonable fee be gad if
pute. The department or the division shall deny payment of@ paisputedfee is above the mean fee for the health service procedure
scription drug chage that the department determines under fr which the disputed fee was cbad, plus 1.2 standard dewi
102.425(4m) to be unreasonable. A pharmacist or practitionetionsfrom that mean, as shown by data from a database that is
andan insurer or self-insured employer that are parties to@ diertified by the department under p@r), unless the health service
pute under this paragraph over the reasonableness of a preespripviderproves to the satisfaction of the department that a higher
tion drug chage are bound by the departmendetermination feeis justified because the service providedhie disputed case
unders.102.425 (4mpn the reasonableness of the disputedeprevas more dificult or more complicated to provide than in the
scription drug chage, unless that determination is set asidesualcase.

reversedpr modified by the department undet82.425 (4m) (e)  (e) 1. Subject to sub@., if an insurer or self-insuredmployer
oris set aside ojudicial review as provided in $02.425 (4m) (e) thatdisputes the reasonableness of a feegelbby a health se
(2) (a) Exceptas provided in this paragraph, the departmenmice provider cannot provide information on fees gearbyother

hasjurisdiction under this subsection, the department and thee diealth service providers for comparable services because tbe data
sion have jurisdiction under sulflm) (a), and the division has baseto whichthe insurer or self-insured employer subscribes is
jurisdictionunders.102.17to resolve a dispute between a healthot able to provide accurate information for the health serviae pro
serviceprovider andan insurer or self-insured employer over thecedure at issue, the department may use any other information that
reasonableness of a fee et by the health service provider fotthe departmentonsiders to be reliable and relevant to theedis
healthservices provided to anjured employee who claims bere putedfee to determine the reasonableness of the disputed fee.

fits under this chapterA health service provider may not submit 2. Notwithstanding subd.., the department may use only a
a fee dispute to the department under thibsection before all hospitalradiology databasthat has been certified by the depart

treatmentoy the health serviggrovider of the employe®injury  ment under path) to determine the reasonableness bbspital
hasended if the amount in controversyhether based on a singlefee for radiology services.

chargeor a combinatiorof chages for one or more days of &1 ¢ \afhin 30 days after a determination under this subsection,
vice, s less than $25. After all treatment by a health servia®pife jepartment maget aside, reverse, or modify the determena
vider of an employes'injury has ended, the health servicece tion for any reasorthat the department considers fisitnt.

vti1dermay submit anjee digl_phute dto the departrr]nﬁné, regardless Yihin 60 days after aetermination under this subsection, the
the amount in controversyThe department shall deny paymenenartmentay set aside, reverse, or modiig determination on
of a health service fee that the department determines under ndsof mistake. A health service provigdémsurer or self-

subsectiorto be unreasonable. _ . insured employer that is aggrieved by a determination of the
(am) A health service provider and an insureself-insured  departmentinder this subsection may seek judic@liew of that

employerthat are parties to a fee dispute under this subsection gsgerminatiorin the same manner that compensation claims are
boundby the departmerg'determination under this subsection ofeviewedunder s102.23

the reasonableness the disputed fee, unless that determination - :
is set aside on judicial review as provided in ffar Iuti(grz F)Srggté?srglgi.élesr(tltzis(es)juobessélgggﬁ?ply to the fee dispute teso

(b) Aninsurer or self-insured employer that disputes theaea (h) The department shall promulgatdes establishing proce
sonablenessf afee chaged by a health service provider or they,reg and requirements fathe fee dispute resolution process

departmenor the division under suflm) (a)or s.102.18 (1) (b9) ngerthis subsection, including rules specifying the standards
1. shall provide reasonable written nottoethe health service @® athealth service fee databases must meet for certificatioer
vider thatthe fee is being disputed. After receiving reasonabﬁﬁis paragraph.Using those standards, the department shatécer
written notice under this paragraph wrdersub.(1m) (@)or s. i gatabases of theealth service fees that various health service
102.18(1) (bg) 1.that a health service fee is being disputed, &g iderschage. In certifying databases under this paragraph,
healthservice provider magot collect the disputed fee from, ofye qepartment shall certify at least one database of hospital fees
bring an action for collection of the disputed fee against, th, ragiology services, including diagnostic and interventional
employeewho received the services for which the f8@s 1, giology, diagnostic ultrasound and nuclear medicine.
Charged' . ) . Cross-reference: See also DWD 80.72 Wis. adm. code.
~ (c) After a fee dispute is submitted to the departmit®,  (2m) (a) Except as provided in this paragraph,department
insureror self-insured employer that is a party to the dispute shajhsjurisdiction under this subsection, the department and the divi
provideto the department information on tfie¢ and information  sjon have jurisdiction under suklm) (b) andthe division has
onfees chaged by other health servipeoviders for comparable jurisdiction unders.102.17to resolve a dispute between a health
services. The insurer or self-insured employer shall obtain thgerviceprovider ancan insurer or self-insured employer over the
informationon Comparable fees fromdatabase that is CertIfIEdnecessityof treatment provided for an injured employee who
by the department under pén). Except as provided in pge) claimsbenefits under this chapteh healthservice provider may
1., if the insureror self-insured employer does not provide the\ot submit a disputever necessity of treatment to the department
informationrequired under this paragraph, the department shaliderthis subsection before all treatment by the health service
determinethat the disputed fee is reasonable and order that itf®viderof the employes'injury has ended if the amount in cen
paid. If the insurer or self-insured employer provides the t&ofroversy,whether based oa single chare or a combination of
mation required under this paragraph, hepartment shall use chargedor one or more days of service, is less than $25. After all
thatinformation to determine the reasonableness of the disputashtmenby a healtrservice provider of an employeéhjury has
fee. ended,the health service provider may subumnity dispute over

(d) The department shall analyze the information provided tecessityof treatment to the department, regardless of the amount
the department under pdc) according to the criteria provided inin controversy The department shall deny paymfemtany treate
this paragraph to determine the reasonableness of the disputedifemtthat thedepartment determines under this subsection to be
Exceptas providedn 2011 Wisconsin Act 183section30 (2) (b) unnecessary.
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(am) A health service provider and an insureself-insured feesunder par(f) and rules establishing standards for determining
employerthat are parties to dispute under this subsection ovethe necessity of treatment provided to an injured employee.
the necessity of treatment are bound by the departmdetece Before the department magmend the rules establishing those
mination under this subsection on the necessity of the disputstdndardsthe department shall establish an advisory committee
treatmentunless thatletermination is set aside on judicial reviewunder s. 227.13 composed of health care providers providing
asprovided in par(e). treatmenunder s102.42to advise the departmegntd the council

(b) An insurer orself-insured employer that disputes theon worker's compensation on amending those rules.
necessityof treatment provided bylaealth service provider or the Cross-reference: See also DWD 80.73and chDWD 81, Wis. adm. code.
departmenbr the division under sutim) (b)ors.102.18 (1) (bg) ~ (3) No employer subject to this chapter may solicit, receive,
2. shall provide reasonable written nottoethe health service e ©OF collect any money from an employee or any other person or
vider that the necessity of that treatment is being disputed. Afféakeany deduction from their wages, either directly or indirectly
receivingreasonable written notice under this paragraph or undef the purpose of dischging any liability under this chapter or
sub.(1m) (b)or s.102.18 (1) (bg) 2that the necessity of treatment’€coveringpremiums paid on a contract described undep2.31
is being disputed, a health service provider may not collect a fd@ () or a policydescribed under $02.315 (3)(4), or (5) (a)
for that disputed treatment from, or bring an action for collectid¥r may any employer subject to tiusapter sell to an employee

of the fee for that disputed treatment against, the employee vi@ti@ther person, or solicit or requitee employee or other person
receivedthe treatment. to purchase, medicathiropractic podiatric, psychological, dea

tak or hospital tickets or contracts for medical gscall, hospital,

c) Before determining under this subsection the necessit " ; -
trethnentprovided for an%njured employee who claims benef)i/ r (zther Ihealth care treatment that is required to be furnished by
atemployer

underthis chapterthe department shall obtagnwritten opinion L o
onthe necessity of the treatment in dispute from an expert selected?) Thedepartment and the division have jurisdiction to pass
by the department. dTqualify as an expert, a person must b@n any question arising out of syB) and to order the employer
licensedto practice the same health care profesawthe individe 0 reimburse an employe® other person for any sum deducted
ual health servicgrovider whose treatment is under review anffom wages or paid by him or her in violation of that subsection.
musteither be performing services for an impartial health cace st addition tothe penalty provided in $02.85 (1) any employer
vicesreview oganization or be a member of an independent paryéplating sub.(3) shall be liable to an injured employee for téape

of experts established by the department unde(fpaiThe stage SOnablevalue ofthe necessary services rendered to that employee
dardspromulgated under p4g) shall be applied by an expenid under any arrangemenmade in violation of sub3) without

by the department in rendering an opinion as to, and in detmrndipgardto that employees' actual disbursements for those services.
ing, necessity of treatment under this paragraph. In cases in whic{5) Exceptas provided in s102.28 (3) no agreement by an

no standards promulgated under s(#m) (g) apply the depace employeeto waive the right to compensation is valid.

mentshall find the facts regarding necessity of treatment. Th 8;5;0% 1%)%715;'815%29%(21%3 909-512511978%909-79g%g&%%’o’aaijilg?go%fg
departmenshall adopt the written opinion of the expert as thi. 5003 a. 1442005 a. 1722007 a. 1852009 a. 2062011 a.183 2015 . 552017
department'sletermination on the issues covered inwigten a.366
opinion, unless the health service provider oriteurer or self- The contiguingl%gliggtgon to c?mlllaensate an employe? for work retatetical X
; R P expensesinder s102. oes not allow agency review of compromise agreements
|nsuredemployer Pr.eser.‘t .Clear and convincing writesfidence afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
thatthe expers opinion is in error medicalexpensestfter that time. SchenkoskilMRC, 203 Ws. 2d 109552 N.W2d

: 20(Ct. App. 1996)96-0051.

(d) The department may ClWa party t_O a dISpUte over thel An appeal under sub. (2m) (e) of a department determination may be served under
ne(?ESSIIyOf treatment pFOVIded for an injured employee Whe.102.23(1) (b) on the department or the commission. McDonoughnD, 227
claimsbenefits under this chapter for the full cost of obtaining tWé'?thD zeéjéﬁ%i r’:lt-\(/)\f& ?(?cﬁ(clg%ﬁe)\,lgeﬁgnléht does not possess authority tasnde

. L e
written oplr!lon of the expe.rlnnder par(c). The department shall pendentlydetermine, for workés compensation purposes, the reasonableness and
chargethe insurer or self-insured employer for thdl cost of medicalnecessity of a protectively-placed injured emplogessurt-ordered trare

obtainingthe written opinion of the expert for the first dispthtat fer to the least restrictive environment l#]nder ch. $g¢|a depanmerﬁ‘authoritfy is
. T . . i . limited to resolving disputes regarding the reasonableness or necessity of treatment
a particularindividual health service provider is involved IN,providedto an injured employee, whigiermits the department to evaluate the ¢eeat

unlessthe department determines that the individual hessltte mentan employee receives withenplacement, but not the placement itself. LaBeree
vice providefs position in the dispute is frivolous or based off.Wausay Insurance Companig10 Wi App 143330 Ws. 2d 101793 N.w2d
fraudulentrepresentations. la subsequent dispute involving the )
sameindividual health service providethe department shall 102,17 Procedure: notice of hearing; witnesses, con e
chargethe losing party to the dispute for the full cost of obtainingmpt: testimony , medical examination. (1) (a) 1. Upon
the written opinion of the expert. thefiling with the department by any party in interest of any agpli
(e) Within 30 days after a determination under this subsectiaration in writing stating the general nature of any claimtas
the department maget aside, reverse, or modify the determenavhich any dispute or controversy may have arisen, the department
tion for any reasorthat the department considers fmignt. shallmail a copy of the application to all other parties in interest,
Within 60 days after @etermination under this subsection, thendthe insurance carrier shall bensidered a party in interest.
departmenmmay set aside, reverse, or modfig determination on The department or the division may bring in additional parties by
groundsof mistake. A health service providersurey or self-ince serviceof a copy of the application.
sured employer that eggrieved by a determination of the deart 2. Subject tasubd 3., the division shall cause notice of haar
mentunderthis subsection may seek judicial review of that detefhg on the application to be given to each interested party by ser
mination in the same manner that compensation claims afge of that notice on the interested party personally or by mailing
reviewedunder s102.23 acopyof that notice to the interested pastjast-known address
(f) The department may contragith an impartial health care atleast 10 days before the hearing. If a party in interest is located
servicesreview opganization to provide the expert opinionswithout this state, and has no postioé address within this state,
requiredunder par(c), or establish a panel of experts to providéne copy of theapplication and copies of all notices shall be filed
thoseopinions, or both. If the department establishes a panehdth thedepartment of financial institutions and shall also be sent
expertsto provide the expert opiniomsquired under pafc), the by registered or certified mail to the last-knowpost-office
departmentnay pay thenembers of that panel a reasonable feaddresof the party Such filing and mailing shall constitute fooef
plus actual and necessary expenses, for their services. cientservice, with the samefett as if served upon a party located
(g) The department shall promulgatges establishing prooe Within this state.
duresand requirements for the necessity of treatment dispsde 3. If a party in interest claims that the employer or insurer has
lution process under thisubsection, including rules setting theactedwith malice or bad faith as described i182.18 (1) (b33.
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or (bp), that party shall provide written notice stating with reasomxpire on the June 30 following the issuance of the renewed
ablespecificity the basis for the claim to the employiee insurer license.
the department, and the division before the division schedules (cg) 1. Except as provided in sulftin, the department shall
hearingon the claim of malice or bad faith. requireeach applicant for a license under. garwho is an inde

4. The hearing may be adjourned in the discretion of theadiviidual to provide the department with tapplicants social seame
sion,and hearings may be held at such places as the divisionedasig numbey and shall require each applicant folicense under
nateswithin or without the state. The division may also arranggar.(c) who is not an individual to provide the department with
to have hearings held by the commissioficef, or tribunal hawe applicants federal employer identification numpeen initially
ing authority to hear cases arising L_md_er the wCrr!(m'mpensee applyingfor or applying to renew the license.
tion law of any other state, of the Distraft Columbia, or of any 2. If an applicant who is amdividual fails to provide the

territory of the United States, with the testimony and proceedingyjicantssocial security number to the department o if an eppli
atany such hearing to be reported to the division and to be mal Etwho is not an individual fails to provide the applicariécbe
partof the record in the case. Any evidence so taken shall be s lemployer identification number to the department, the d&part
Jectto rebuttal upon final hearing before the division. mentmay not issue or renew a license under (pgato or for the

(b) Inanydispute or controversy pending before the divisionyyplicantunlessthe applicant is an individual who does not have
the division may direct the partige appear before an examiner social security number and the applicant submits a statement

for a conference to consider the clarificatiorissties, the joining adeor subscribed under oathr afirmation as required under
of additional parties, the necessity or desirability of amendmegig,q 2m.

to the pleadings, the obtaining of admissions of fact or of @ocu om. If i ho i individual d h il
ments, records, reports, and bills that may avoid unnecessary 2™ T-an applicant who is an individual does haie a social
proof, and such other matters as may aid in disposition of tbe di§Curitynumber the applicant shall submitstatement made or
pute or controversyAfter that conference the division may issugUPScribedunder oath or éfmation to thedepartment that the
an order requiring disclosure or exchange of any information gPPlicantdoes not have a social security numbehre form of the
written material that the division considers material to the timeffatément shall be prescribed by the department. A licesised
andorderly disposition of the dispute or controversfya party | _rellar_lce upon a false statement submitted undesubidivision
fails to disclose or exchange that information within the timi§ invalid.

statedin the orderthe division may issue an order dismissing the 3. The department of workforce development may nakedis
claimwithout prejudice or excluding evidence or testimony celatlose any information received under sulifl.to any person
ing to the information or written material. The division shallgeroexceptto the department of revender the sole purpose of
vide each party with a copy of any order issuedler this pa@ requestingcertifications under s73.0301or the department of
graph. childrenand families for purposes of administering$.22

(c) 1. Any party shall have the right to be present at anydear (cm) The department of workforce development shathy
ing, in person or by attorney or any other agent, and to present ssiebpendrestrict, refuse to renewr otherwise withhold a license
testimonyasmay be pertinent to the controversy before thesgliviinder par(c) for failure of the applicant or agent to pay court®r
sion. No person, firm, or corporation, otttean an attorney at law dered payments of child or familgupport, maintenance, birth
whoiis licensed to practice law in the state, may appear on bekadpensesmedical expenses, or other expenses related to the sup
of any party in interest before the division or any member gort of a child or former spouse or for failure of the applicant or
employeeof the division assigned to conduct any hearimgese agentto comply afterappropriate notice, with a subpoena orasar
tigation, or inquiry relative to a claim farompensation or benefits rantissued by the department of childiemd families or a county
underthis chapterunless the person is 18 yearsage or older child support agency under59.53 (5)and related to paternity or
doesnot have an arrest or convicticecord, subject to s$11.321  child support proceedings, as provided in a memorandum of
111.322and 111.335 is otherwise qualified, and has obtaineginderstandingntered into under 49.857 Notwithstanding par
from the department a license with authorization to appeaete (¢), an action taken under this paragréphubject to review only
tersor proceedings before the divisioBxcept as provided under a5 provided in the memorandum of understanding entered into
pars.(cm), (cr), and(ct), thelicense shall be issued by the dep&ri;nqers. 49.857and not as provided in ch27.
mentunder rules promulgated by the department. The departmen cr) The departmershall deny an application for the issuance

shall maintain in its dice a currentlist of persons to whom - >

; ; P or renewal of a license under pér), or revoke such a license

licenseshave been issued. . . .
alreadyissued, if the department of revenue certifies under s.

2. Any license issued under suldd.may be suspended or73 5301 that the applicant olicensee is liable for delinquent
revokedby the department for fraud or serious misconduct on t es. Notwithstanding palc), an action taken under this pega

partof an agentmay be denied, suspended, nonrenewed, oraath . : - .
wisewithheld by the departmeftr failure to pay court-ordered gﬂ%pnhc;ts ;su tgreocvtié%éeixlivé;? ly as provided under3.0301 (5)

paymentsas providedn par (cm) on the part of an agent, and may L
be denied or revoket the department of revenue certifies under (C) 1. The department may deny an application for the
s.73.0301that the applicant or licensee is liable é@iinquent SSuanceor renewal ofa license under pg(c), or revoke such a
taxesor if the department determines under (@) that the apptie Ilcensealready |s_su_ed, if the department dete_rmlnes that thmppll
cantor licensee is liable fadelinguent unemployment insurancesantor licensee is liable fo_r dellnqyent contrlbutlon_s, as defined
contributions. Before suspending or revoking the licensehef In s-108.227 (1) (d) Notwithstanding pa(c), an action taken
agenton the grounds of fraud or miscondubg department shall underthis subdivision is subje_ct to review only as provided under
give notice in writing to the agent of the chas of fraud or mi S-108.227 (5)and not as provided in cB27.
conductand shallgive the agent full opportunity to be heard in 2. If the department denies an application or revokes a license
relationto those chages. In denying, suspending, restrictingundersubd.l., the department shall mail a notice of denial orsevo
refusingto renew or otherwise withholding a license for failurecationto the applicant or license holdéeFhe notice shall include
to pay court-ordered payments as provided in. gam), the astatement of the facts that warréme denial or revocation and
departmenshall follow the procedure provided in a memaeana statement that the applicant or license holder, matpin 30
dum of understanding entered into unde4$.857 daysafter the date on which the notice of denial or revocation is
3. Unless otherwise suspendadrevoked, a license issuedmailed, file a written request with the department to have the
undersubd.1. shall be in force from the date of issuance until thdetermination thathe applicant or license holder is liable for
June30 following the date of issuance and may be renewed by tinquentcontributions reviewed at a hearing undet(3.227
departmentirom time to time, but each renewed licerssall (5) (a).
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3. If, after a hearing under $08.227 (5) (a)the department reducedo writing, and any partghall have opportunity to rebut
affirms a determination undeubd.1. that an applicant or license thattestimony on final hearing.
holderis liable for delinquent contributions, the department shall (f) Section$804.05and804.07shall not apply to proceedings

affirm its denial or revocation. An applicant or license holder may\derthis chapterexcept as to a witness who is any of the fatlow
seekjudicial review under s108.227 (6)of an afirmation by the ing:
departmendf a denial or revocation under this subdivision.

4. If, after a hearing under 308.227 (5) (a)the department 5 - Apoyt to go oubf the state, not intending to return in time
determineghat a persowhose license is revoked or whose a@pli, the hearing
cationis denied under subd. is not liable for delinquent conts R . .
butions,as defined in £08.227 (1) (d)the department shall rem 3 S0 Sick, infirm, or aged as to makerobable that the e
statethe license or approve the application, unless there are ofigrSWill not be able to attend the hearing.

groundsfor revocation or denial. The department may notggnar 4. A member of the legislature, if any committefehe legise
afee for reinstatement of a license under this subdivision.  latureor of thehouse of which the witness is a member is ioeses

(d) 1. The contents of certified medical andgial reports Sionand the witness waives his or her privilege.
by physicians, podiatrists, sieons, dentists, psychologigiyoe (9) Whenever the testimony presented at any hearing indicates
sicianassistants, advanced practice nurse prescribers, andectir@ispute or creates a doubt as to the extent or cause of disability
practorslicensed in angracticing in this state, and of certifiedor death, the division may direct that the injured employee be
reportshy experts concerning los$ earning capacity under s.e€xamined,that an autopsy be performed, or that an opinion be
102.44(2) and(3), presented by a party for compensation coas@btainedwithout examination or autopsyy or from arimpartial,
tute prima facie evidence as tbe matter contained in thosecompetent physiciarchiropractordentist, psychologist or poda
reports, subject to any rules and limitatiorise division pree trist designated by the division who |.S nOt under C_Ontract with or
scribes. Certified reports of physicians, podiatrists,gaans, regularly employed by a compensation insurasereier or self-
dentists, psychologists, physiciaassistants, advanced practicdhsuredemployer The expense of the examination, autopsy
nurseprescribers, and chiropractors, wherdignsed and prae Opinionshall be paid by the employer, drthe employeelaims
ticing, who have examined or treated the claimant, and of expef@Mmpensatiorunder s.102.81, from the uninsured employers
if the practitioner or expert consents to being subjected to cro§42d. The report of the examination, autopsyopinion shall be
examinationalso constitute prima facie evidence as to the matf&ansmittedn writing to the division and a copy of the report shall
containedn those reports. Certified repodiphysicians, pod Pe furnished by the division to each partyho shall havean
trists, suigeons, psychologists, and chiropractors are admissi§ePortunityto rebut the report on further hearing.
asevidence of the diagnosis, necessity of the treatment, and causg) The contents of certified reports of investigation made by
andextent of the disability Certified reports by doctors of d&n industrialsafety specialists who are employed, contracted, oe oth
tistry, physician assistants, and advanced practice nurse peesailwise secured by the department the division and who are
ersare admissible as evidence of the diagnosis and necessitg\ailablefor cross-examination, if served upon the parties 15
treatmentbut not of the cause and extent of disabiltyy physce daysprior to hearing, shall constitute prima facie evidence as to
cian, podiatrist, sugeon, dentist, psychologist, chiropraciginyoe mattercontained in those reports. A report described in thispara
sicianassistant, advanced practice nurse presgobexpert who graphthat is admitted or received into evidence by the division
knowingly makes a false statemaftfact or opinion in a certified constitutessubstantial evidence underl€2.23 (6)as to themate
reportmay be fined or imprisoned, or both, unde®943.395 ter contained in the report.

2. The record of a hospital or sanatorium in this state that is(2) If the division has reason to believe that the payment of
satisfactoryto the division, established by certificatdidvit, or compensatiorhas not beemade, the division may on its own
testimony of the supervisingfifer of the hospital or sanatorium, motion give notice to the parties, in the manpesvided for the
any other person having clygr of the record, or a physicigmdice  serviceof an application, of a time and place when a hearing will
atrist, sugeon, dentist, psychologist, physician assistartie held for the purpose of determining thets. The notice shall
advancedpractice nurse prescribeor chiropractor to be the containa statement of the matter to be considered. All provisions
recordof thepatient in question, and made in the regular coursé this chapter governing proceedings on an application shall
of examination or treatment of the patient, constitutes prima faeipply, insofar as applicable, to a proceeding under this subsection.
evidenceas to the matter contained in the recordhéextent that Whenthe division schedules a hearing on its own motiongithiee
therecord is otherwise competent and relevant. sion does not become a party in interest and is not required to

3. The division mayby rule, establish the qualifications ofappearat the hearing.
andthe form used for certified reports submitted by experts who (2m) The division or any partyincluding the department,
provideinformation concerning loss of earning capacity under siay require any person to produce books, papers, and restords
102.44(2) and(3). The division may not admit into evidence ghe hearing by personal service of a subpoena upon the person
certified report of a practitioner or othekpert or a record of a lmes alongwith a tender of witness fees as provided ir8&d.67and
pital or sanatorium that was not filed with the division and aligpa885.06 Except as provided in suf2s), the subpoena shall be on
tiesin interest at least 15 dalysfore the date of the hearing, unlesa form provided by thedivision and shall give the name and
the division is satisfied that there is good cause for the faiture addresf the party requesting the subpoena.

file the report. (2s) A party's attorney of record may iss@esubpoena to

4. A report or record described in sulid. 2., or 3. that is compelthe attendance @f witness or the production of evidence.
admittedor received into evidence by tbeision constitutes sub A subpoena issued by an attorney must be in substaritially
stantialevidence under 402.23 (6)as to the matter containgd sameform as provided in 805.07 (4)Jandmust be served in the
thereport or record. mannerprovided in s805.07 (5) Theattorney shall, at the time

(e) The division maywith or without notice to any partyause ©f issuance, send a copy of the subpoena to the hea@mginer
testimonyto be taken, an inspection of the premises where tBeother representative of the division responsible for conducting
injury occurred to be made, or the time books pagtolls of the the proceeding.
employerto be examined by any examinand may direcany (3) Any personwho shall willfully and unlawfully fail or
employeeclaimingcompensation to be examined by a physiciangglectto appeaor to testify or to produce books, papers and
chiropractor,psychologist, dentisgr podiatrist. The testimony recordsas required, shall be finemt less than $25 nor more than
so taken, and the results of any such inspection or examinat®h00, or imprisoned in the county jail not longer than&ys.
shall be reported to the division for its consideration upon fin&lachday such person shall so refuse or neglect shall constitute a
hearing. All ex parte testimony taken by the division shall beeparateffense.

1. Beyond reach of the subpoena of the division.
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(4) Except as provided in this subsection antid2.555(12) delayin providing the notice required under (b and if no party
(b), in the case of occupational disease, the right of an employiegrejudiced by the delay

the employees legal representative, or a dependenpriceed  (8) Unless otherwise agreed to by all parties, an injured
underthis section shall not extend beyond 12 years after the daffployeeshall file with the division and serve on all parties at
of the injury or death or after the date that compensation, oth&jst15 days before the date of the hearing an itemized statement
thanfor treatment or burial expenses, &t paid, or would have of all medical expenses and incidentampensation under s.
beenlast payable if no advancement were made, whichiater 102 42claimed by the injureémployee. The itemized statement

is latest, and in the case of traumatic injuhat right shalhot  shall include, if applicable, information relating to amavel
extendbeyond 6 years after that date. Inc¢hse of occupational expensesncurred by the injured employee in obtaintrgatment
diseasea traumatic injury resulting in the loss or total impairmencluding the injured employes' destination, number of trips,

of a hand or any part of the rest of the arm proximal to the hagflindtrip mileage, and meal and lodging expenses. diVision

or of a foot or anypart of the rest of the leg proximal to the footmay not admit into evidencany information relating to medical
anyloss of vision, omany permanent brain injury; or a traumatiexpensesnd incidental compensation undet@2.42claimed by
injury causing the need for an artificial spinal disc or a total @epaininjured employee if the injured employee failed to file with the
tial knee or hip replacement, there shall be no statute of denitAvision andserveon all parties at least 15 days before the date of
tions, except that benefits or treatment expefusean occupee the hearing an itemized statement of the medical expenses and
tional disease becoming due 12 years after the afatgury or  incidentalcompensation under $02.42claimed by the injured
deathor last payment of compensation, other than for treatmesthployeepnless the division is satisfied that there is good cause
or burial expenses, shall be paid from the work ingupplemece for the failure to file and serve the itemized statement.

tal benefit fund under 4.02.65and in the manner provided in's. History: 1971 c. 1481971c. 213s.5; 1973 c. 150282 Sup. Ct. Orde67 Wis.

102.66and benefits or treatmeeipense for such a traumatic2d 7585,727748(119%715)1323 fA 11%??'20'3 51475 12927820-1913?20% 5317978% 293153]? gﬁ
o H H C. C. 1 C. . C. C. . S
injury becoming due 6 years after that date shall be paid from thafs 831089 a. 64139 359 19912, 85 1993 a. 81492 1095 4, 27117 1997

fund and in that manner if the datéinjury or death or last pag a.38 191 237 1999 a. 92001 a. 372003 a. 1442005 a. 1722007a. 1852009
mentof compensation, other than for treatmariburial expenses, 2180 206 2011 a. 1832013 a. 362015 a. 55180, s. 35.17 correction in (1) (d)

is befpre April 1, 2006. Payment of wages by the employer durifige, oss reference: See also crDWD 80, Wis. adm. code.

d]sablhty or absence frorwork to obtain treatment shall be ©N A plaintiff-employer was not deprived of any substantial due prorghts by the
Slderedpayment of compensation for the purpose of this sectidepartment'sefusal to invoke its rule requiring inspection of the opposing parties'

i ' i i medicalreports when the plaintihad amplenotice of the nature of the employse'
if the employer knewf the employee’ condition and its alleged i r1ecore Fieisndnc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974)

relationto the employment. Underthefacts of the case, a refusal to grant an empleyequest for adjournment
(5) Thissection does not limit the time withivhich the state \,'\lvﬁazgifggl (gftdx% gr%%%ﬁiituminous Casualty Co. DILHR, 97 Wis. 2d 730295
may b”ng an action to recover the amounts SpeCIerd 0549 Sub.(1) (d) does not create a presumption éwidence presented by treating ghy
(5) and102.59 siciansis correct. The statute enforces the idea that LIRC determines the weight to
i [ be given medical witnesses. ConradiMt. Carmel School197 Ws. 2d 60 539
(6) _If an employee or dependent sha}II, at the time of ingury NW.2d 713 (Ct. App. 1095)94-2842
atthe time the emplqy@by dependerﬂ r[ght accrues, be under LIRC's authority under sub. (1) (a) to control its calendarmaadage its internal
18years of age, the limitations of time within which the employeaé‘a:_rs ntec?ssarl]rlly !mpllis the pt?lvvemr‘ftolden%/ an appllsimbrt]lonto Wlt?tdraw ant_
] At ; pplicationfor hearing. An appellagtfailure to appear at a hearing after a motion
.or dependent maf,rle qppllcatlon or proceed under this chapteﬁj withdraw the application was denied was grounds for entry of a default judgment
if they would otherwise sooner expishall be extended to oneunder s. 102.18 (1) (a). BaldwinlRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.
yearafter the employee or dependent attains the age of 18 yea‘?@l .t)ﬁ98-3k‘)090- f testi ) flict with a claimsntedical s LIRC
. : NS n the absence of testimony in conflict with a claimantiedical experts,
If, within anypart of the last year of any such pe”qd of IIm't"’mgr}nayreject the expert evidence if there is countervailing testimony raising legitimate
anemployee, the employeepersonal representative, or SUOiVdoubt about the employashjury. Kowalchuk vLIRC, 2000 WI App 85234 Wis.
ing dependent be insane or on active dUty ! d forces of Zdltzaisegga’gé\r/w\fb?elfif E?F;%:lt%aconclude that the statute of limitations under sub. (4)
the United Statesuch Pe“Qd Qf |!m|tat|0n shall bQ eXten{ied to ?or death benefits begins to run at the time of death, rtharthe time of injury '
yearsafter thedate that the limitation would otherwise expire. ThaternationalPaper Co. MLIRC, 2001 W1 App 248248 Ws. 2d 348635 N.W2d

isi i i i 3 01-0126.
provision hereofwith respect to persons on active dUty in thgzNeithersub. (1) (9) or (d) provides a statutory right to cross-examine an indepen

armedforces of the U_nit_e$tates shall apply Only where no aP@“ dentphysician appointeby the department. When the legislature drafted sub. (1) (),
cablefederal statute is in fefct. it chose to use thgeneral term arebut.° Because it did not specify the right to cross-

. . . . examinationjt appearghe legislature left to the departmerdiscretion whether to
(7) (@) Except as provided in pdib), in a claim under s. jjiow cross-examination in circumstances where it might provide relevant acel pro
102.44(2) and(3), testimony or certified reports of expert @it batiyee\?ide_nce.Sub. (1) (d) governs e_xpe(;t?)that are presented b_)aa party to es_talblish
i i i ; i aprima facie case, not experts appointed bydtiartment to provide an impartia
”esseior? loss of .eamlng capat_:lty may *lm’e"’ed In eVIdence, report. LIRC did not violate the plainfifs due process rights when it declined to
andconsidered with all other evidentedecide on an employse' remandfor cross-examination. Aurora Consolidated Health Careabor and

actualloss of earning capacity Industry Review Commission2012 WI 49, 340 Ws. 2d 367 814 N.W2d 824

. . R 10-0208.
(b) E_XC€pt as pr_owded n pdD_),_ thedivision shall eXClu_de Prehearingliscovery under Wconsins workets compensation act.owers. 68
from evidence testimony or certified repoftem expert wite MLR 597 (1985).

nessesinder par(a) offered by the party that raises the issue of

lossof earning capacity if that party failed to notify the divisiorl02.175 Apportionment of liability . (1) If itis established
andthe other parties of interest, at least 60 days béferdate of at the hearing that 2 or more accidental injuries, for efiatinich
the hearing, of the party'intent to provide the testimonyr aparty to the proceedings is liable under this chaptare each
reportsand of the names of the expert witnesses involedept contributedto aphysical or mental condition for which benefits
asprovidedin par (c), the division shall exclude from evidencewould be otherwise due, liability for such beneétsall be appae
testimonyor certified reports from expert witnesses under(par tionedaccording to the proof of the relative contribution taelis
offeredby a party of interest in response to the party that raises #lity resulting from the injury

issueof loss of earningapacity if the responding party failed to  (2) If after a hearing or a prehearing conference the division
notify the division and the cher parties of.lnterest, at Ieast 45 d@a¥Sermineghat an injured employee is entitled to compensation
beforethe date of the hearing, of the pastisitent to provide the put that there remains in dispute only the issue of which of 2 or
testimonyor reports and of theames of the expert witnessesnore parties is liable for that compensation, the divisioay
involved. orderone or more parties to pay compensaticanmmount, time,

(c) Notwithstanding the notice deadlines provided in |y andmanner as determined by the division. If the division later
the division may receive in evidence testimony or certifigobrts determineghat another party is liable for compensation, theodivi
from expert witnesses under péa) when the applicable notice sion shall orderthat other party to reimburse any party that was
deadlineunder par(b) is not met if good cause is shown for th@rderedto pay compensation under this subsection.
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(3) (a) Ifitis established by the certified report gflaysician, 102.16(2) as to the reasonableness of the fed such a detee
podiatrist,suigeon, psychologist, or chiropractor undet@2.17 minationhas not yet been made, the division matify, or direct
(1) (d) 1, a record of a hospital or sanatorium undé&i02.17 (1) theinsurer or self-insured employer to notjfthe health service
(d) 2., or other competent evidence that an injured employee hmeviderunder s102.16 (2) (b}hat the reasonableness of the fee
incurredpermanent disabilifyout that a percentage of that disailis in dispute.
ity was caused by an accidental injury sustained in the course of2. If the division finds under pdb) that an employer or insuer
employmentwith the employer against whom compensation igncecarrier is liable under thishapter for any treatment provided
claimedand a percentage of that disability was caused by othgran injured employee by a health service proyibet that the
factors,whether occurring before or aftifie time of the accidee necessityof the treatment is idispute, the division may include
tal injury, the employer shall be liable only for the percentage #f its orderunder par(b) a determination made by the department
permanentlisability that was caused by the accidental injlity unders.102.16 (2m)as to the necessity of the treatmentfauch
however,previous permanent disability is attributable to occepa determination has ngetbeen made, the division may notify
tional exposure with the same employ#ite employer is also directthe employer omsurance carrier to notifyhe health see
liable for that previous permanent disability so established. vijce provider under s102.16 (2m) (b}hat the necessity of the
(b) A physician, podiatrist, sgeon, psychologist, athiroce treatments in dispute.
practorwho prepares a certified report unget02.17 (1) (d) 1. 3. If the division finds under pa(b) that an insurer or self-
relatingto a claimfor compensation for an accidental injury @@usinsuredemployer is liable under this chapter for the cost of eepre
ing permanent disability that was sustained in the course g#iptiondrug dispensed under192.425(2) for outpatient use by
employmentwith the employer against whom compensation ign injured employee, but that the reasonableméshe amount
claimedshall address ithe report the issue of causation of theadishargedior that prescription drug is in dispute, the divisinay
ability and shall include in the report an opinion as to theepencludein its order under patb) a determination made by the
centageof permanent disability thatas caused by the accidentaljepartmentinders.102.425 (4ms to the reasonableness of the
injury and the percentage pérmanent disability that was causegrescriptiondrug charge orif such a determination has not yet
by other factors, includingccupational exposure with the sameeenmade, the division may notifgr direct the insurer or self-
employer,whether occurring before or after the time of injury insuredemployer to notifythe pharmacist or practitioner dispens
(c) Upon requestf the department, the division, the employeing the prescription drug underl€2.425 (4m) (bjhat the reasae
or the employess workets compensatiorinsurer an injured ablenes®f the prescription drug chge is in dispute.
employeewho claims compensation for an injury causing peema (bp) If the division determines that the employer or insurance
nentdisability shall disclose all previous findings mérmanent carrier suspended, terminated, or failed riiake payments or
disability or other impairments that are relevant to that injury failed to report an injury as a result of malmebad faith, the dige
History: 1979 c. 2781993 a. 812015 a. 55180, s. 35.17 correction in (#).  sion may include a penalty in an award to an employee for each
o . eventor occurrence of malice or bad faith. That penalty is the
102.18 Findings, orders and awards. (1) (a) All parties exclusiveremedy against an employer iasurance carrier for
shallbe aforded opportunity for full, fairpublic hearing after rea majiceor bad faith. If the penalty is imposed forement or occie
sonablenotice, but disposition adpplication may be made by renceof malice or bad faith that causes a payment that is due an
compromisestipulation, agreement, or default without hearlngiﬂjured employee tde delayed in violation of 402.22 (1)or
(b) 1. Within 90 days after the final hearing and close of theverduein violation of s.628.46 (1) the division may not also
record,the division shall make and file its findings upon theoeltiorderan increased payment undet82.22 (1)or the payment of
matefacts involved in the controversynd its ordemwhich shall  interestunder s628.46 (1) The division may award amount
statethe divisions determinatioras to the rights of the parties.thatthe division considers just, not to exceed the lesser of 268 per
Pendingthe final determination of any controversy before it, theentof total compensation due or $30,000 for each event oraeccur
division, after any hearing, mayn its discretion, make inte¥ renceof malice or bad faith. Thaivision may assess the penalty
locutoryfindings, orders, and awards, which may be enfoiitedagainstthe employegrtheinsurance carrigior both. Neither the
the same manner as final awards. employernor the insurance carrier is liable to reimburse the other
2. The division may include in any interlocutory or finafor the penalty amount. The division mayrule, define actions
awardor order an order directing the employer or insurer to p#yatdemonstrate malice or bad faith.
for any futuretreatment that may be necessary to cure and relieve(bw) If an insurera self-insured employeor, if applicable,
the employee from the fcts of the injury or to pay forfature theuninsured employers fund pays compensaticem employee
courseof instruction or other rehabilitatidraining services pae in excess of its liability and another insurer or self-insured
vided under a rehabilitation training program developed underemployeris liable for all or part of the excess payment, the depart
102.61(1) or (Am). ment or the division may order the insurer self-insured
3. If the division finds that the employer or insurer has ngmployerthat is liablefor that excess payment to reimburse the
paid any amount that the employerinsurer was directed to payinsureror self-insured employer that made the excess payorent
in anyinterlocutory order or award and that the nonpayment wisapplicable, the uninsured employers fund.
notin good faith, the division may include in its final award aggen (c) If 2 or moreexaminers have conducted a formal hearing on
alty not exceeding 25 percent of each amount that was not paicakim and are unable to agree on the order or award to be issued,
directed. the decision shall be the decision of the majorifythe examiners
4. When there is a finding that teenployee is in fact sigrce areequally divided on the decision, the division may appoint an
ing from an occupational disease caused by the employmtmat ofadditionalexaminer who shall review the recamd consult with
employeragainst whom the application is filed, a final awdiate the other examiners concerning their impressiohthe credibite
missingthe application upon the ground that the applicanshias ity of the evidence. Findings of fact and an order or award may
fered no disability from the disease shall not bar any claim tiieenbe issued by a majority of the examiners.
employeemay have for disability sustained after the date of the (d) Any award which falls within a range of 5 percent of the
award. highestor lowest estimate of permanent partial disability made by
(bg) 1. Ifthedivision finds under patb) that an insurer or apractitioner whichis in evidence is presumed to be a reasonable
self-insuredemployer idiable under this chapter for any healttaward,provided it is not higher than the highest or lower than the
servicesprovided to an injured employee byealth service pae lowestestimate in evidence.
vider, butthatthe reasonableness of the fee ghdrby the health  (e) Except as provided in $02.21 if the department or the
serviceprovider is in dispute, the division may include in its ordetivision orders a party to pay an awardcoipensation, the party
underpar (b) a determination made by the department undershall pay the award no later than 21 days after the datehash
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theorder is mailed to the last-known address of the pamiess allegedinjury based oraccident, when in fact the employee was
the party files a petition for review under sB). This paragraph sufferingfrom an occupational disease, within 3 years after the
appliesto allawards of compensation ordered by the departmeddteof the findings, ordeior award the division maypon itsown
or the division, whether the award results from a hearing, theotion, with or without hearing, set aside the findings, order or
defaultof a partyor a compromise or stipulation confirmed by theaward,or the division may take that action upon application made
departmenbr the division. within those 3 years. After apportunity for hearing, the division

(2) (@) The department shall hawed maintain on its staf may,if in fact the employee is defing from disease arisinut
suchexaminers as are necessary to hear and decide claimsofdhe employment, make new findings, and a new order or award,
compensatiordescribed in s102.16 (1) (b)and to assist in the or the division may reinstate the previotisdings, order or
effectiveadministration of this chapter award.

(b) The division shall havand maintain on its sfduch exaree ~ (6) In case of disease arisiogt of employment, the division
iners as are necessary to decide claims for compensativay from time to time review its findings, ordear award, and
describedn s.102.16 (1) (cjnd to assist in thefettive adjudicee makenew findings, or a new order or award, based on the facts
tion of claims under this chapter regardingdisability or otherwise as thosacts may appear at the

(c) Examiners under parga) and(b) shallbe attorneys and time of the review This subsection shall nofedt theapplication
may be designated as administrative law judges. Those examirrie limitation in s102.17 (4)

= o History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195 1979 c. 89278
may make findings and orders and may approve, rewetaside, ... 737 "951533" 981085 a 831987 a. 1791989 4 641997 a 381999

modify, or confirm stipulations of settlement or compromises Qf 14 2001 a. 372003 a. 1442005 a. 1722007 a. 1852015 a. 55180,
claimsfor compensation. Cross-reference: See also LIRC and BlA 4.04, Wis. adm. code.

i it icqi P Committee Note, 1971:The intent is to authorize the commission within its eso
(3) A party ininterest may petition the commission for reVIe. ute discretion to reopen final orders on the basis of mistake or newly discoveeed evi

of an examines decisiomawarding or denying compensation ifgencewithin a period of one year from the date of such order where this is found
the department, the division, or the commissieaeives the pef bejust. It is intended thahe commission have authority to grant or deny comgensa

tion within 21 days after the departmentthe division mailed a tion, including the right to increase or to decrdaeseefits previously awarded. [Bill

! - 371-A]
copy of the examines ﬂnd'ngs and order to the IaSt'known_ Interlocutoryorders issued by the department in woskeompensation cases are

addressesf the parties in interest. The commission shall dismigstres judicata. \&rsch v DILHR, 46 Ws. 2d 504175 N.W2d 201(1970).
a petition that is not fileavithin those 21 days unless the petitioner Whenthe department reverses an examméndings and makes independent

showsthat the petition was filed late for a reason that was beycffifings the latter should be accompaniedsbmemorandum opimion indicating ot
- e o only prior consultation with the examiner and review of the redmutla statement
the petitionets control. If no petition is filed within those 2ays, o statements of the reasons for reachingfareift result or conclusioparticularly

the findings or order shall be considered final unlessaséte, whenthe credibility of witnesses is involvedrafisamerica Insurance CoDILHR,
reversedor modified by the examiner within that time. If the Gad 54 Wis. \2/\‘11 272155 N.w2d 65%(1972)- See also MervoshluRC, 2010 WI App

i der are set aside by the examittex status shall be th936’ 324 Ws. 2d 134 781 N.W2d 236 09-0271 it

Ingsor or N ! y " S The department could properly find no permanent disability in the case afea suc
sameas prior to the setting aside of the findings or ordethe  cessfulfusion of vertebrae and still retain jurisdiction to determine future disability
findings or order are reversed or modified by the examither whendoctors testified that there might be futureetfs. \érnon County vDILHR,

time for filing a petition commences on the date on which noti¢8 s 2d 73621L N-w.2d 441(1973).
e . . In a case involving conflictingestimony in which the department reverses an
of the reversal or modification is mailed to the last-knowRyaminer'sfindings, fundamental faimess requires a separate statement by the

addressesf the partiesn interest. The commission shall eithedepartmenexplaining why it reached its decision, as welpscifically setting forth

; i i i ; in the record its consultation with the examiner with respect to impressions oreonclu
affl_rm, reverse! set aside, Qr mOdIfy the ﬂndmg.s or oiderhole sionsin regard to theredibility of witnesses. SimontonDILHR, 62 Ws. 2d 1.2,
orin part, or direct the taking of additional evidence. Theaorbian.w.2d 302(1974).
mission'saction shall be based on a review of the evidenceesubsub.(5) is inapplicable if at the original hearing the examiuzsidered the possi
mitted. bility of both accidental injury and injury causeyioccupational disease and denied
T the applicant benefits. Murphy DILHR, 63 Wis. 2d 248217 N.W2d 370(1974).
(4) (@) Unless the liability under 402.35 (3) 102-4.3 5) An award will be dfrmed if it is supported by any credible evidence. When there
102.49 102.57 102.58 102.59 102.600r 102.61is specifically areinconsistencies or conflicts in medical testimdhig for the department and not
i indi the courtsto reconcile inconsistencies. Theodore Fleisimer v DILHR, 65 Ws.
rsnuecrtlwtllci)gt()aiﬁtlhe orderfindings or award are deemed not tieef 20917 223 NW2d 600(1974),
_y . . Theauthority granted under sub. (3) to modify the findings of a hearing examiner
(b) Within 28 days after the date of a decision of the comamigoesnot extend to the making of findings and an order on an alternative basis a liabil
sion.the commissiomnay on its own motion. set aside the dECiity neither tried by the parties nor ruled ontbg examiner When another basis of
L . . ! liability is applicable, the examinierfindings must be set aside and an oditexcting
sionfor further consideration. thetaking of additional testimony entered, directing the examinerake new finde

(C) On its own mo‘“on’ for reasons it deem§|Slﬁnt, the come ingsas to the substituted basis. Joseph Schlitz Brewing. CiLKR, 67 Ws. 2d

missionmay set aside any final order or awafdhe commission o3 226 N-W2d 492(1975).
y y al Thedismissal ofan application that was neither based upon a stipulation aecom

or examiner Within. one year aftére .date of the Qrder or award promisenor entered after a hearing was void. The original application was valid
upongrounds of mistake or newly discovered evidence, and, aft@ughmade many years earliekohler Co. vDILHR, 81 Wis. 2d 1, 259 N.w2d

: : S 695 (1977).
furtherco_nS|derat|on, do any _Of_ the fO||0WIIj]g. Thedepartment is not required to make specific findings as to a dédemseorice
1. Affirm, reverse or modifyin whole or in part, the order or er's claim, but it is better practice to either make findings or state why none were

award. made. Universal Foundry Co.DILHR, 82 Wis. 2d 479263 N.W2d 172(1978).
. . Commissiorguidelines, formulated as internal standards of credibilitydrkers
2. Reinstate the previous order or award. compensatiorases, are irrelevant to a cosireview of the commissiamfindings.
3. Remand the case to the departnwerhe division for fure E.F. Brewer Co. vDILHR, 82 Ws. 2d 634264 N.W2d 222(1978).
ther proceedings. A general finding by the department implies all facts necessary to support it. A

) . . L . . finding not explicitly made may be inferred from other properly made findings and
(d) While a petition for review by the commissiorpisnding  from findings that were not made if there is evidence that would supportfthdse

or afterentry of an order or award by the commission but befolrgs. Valadzic v Briggs & Stratton Corp2 Ws. 2d 583286 N.W2d 540(1979).

; i : I Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Ws. 2d127,
commencementf anaction for judicial review or expiration of ;.2 k2 ¢ 363(Ct. App. 1984).

the period in which to commence an aC_tion for judicial reym An employer was penalized for denying a claim that was not ®fairly debatable®
commissionshall remandany compromise presented to it to th@ndersub. (1) (bp). Kimberly-Clark Corp..LIRC, 138 Ws. 2d 58405 N.W2d 684
departmenbr the division for consideration angproval or rejem (Ct- App. 1987).

P ; ; Sub.(4) (c) grants the review commission exclusive authority to set aside findings
tion under s102.16 (1) Presentation of a compromise does dueto newly discovered evidence. The trial court does not possess that authority

affect the period in which to commence an action jfaticial Hoppv. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988).
review. To show bad faith under sub. (1) (bp) a claimant must show that the employer acted

f P f ithout a reasonable basis for the delay and with knowledge or a reckless disregard
(5) If it appears to the division that a mistake may have begﬁ;e lack of reasonable basis for the delsiprth American Mechanical LIRC,

madeas to cause of injury in the findings, ord@raward upon an 157 Ws. 2d 801460 N.W2d 835(Ct. App. 1990).
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21 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.22

After the commissiomakes a final order and the review period has passed, tsechofficer or agent of compensation funaisd the distribution
commission'sdecision is final for all purposes. KwaterskLiRC, 158 Ws. 2d 1.2,
462N.W.2d 534(Ct. App. 1990). thereofshall be made only upon ordgfrthe department, and &y

Sub.(3) does not authorize LIRC to take administrativéice of any fact; review MeNtto such dicer or agent pursuant to any such order shall be
is limited to the record before the hearing examirfensoil, Inc.v. LIRC,173Ws.  a full dischage of the benefits or compensation. Such consular

2d 154 496 N.W2d 150(Ct. App. 1992). = _ officer or such dicer's representative shall furnish, if required by
Thecommission may not reject a medical opinion absent someththg record

to support the rejection; countervailing expert testimony is not required in all cadie departm.ent! a bond twe approved by it, conditioned upon the
Leistv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). proper application of all moneys received by spetson. Before
Issuancef a default order under sub. (1) (a) is discretian&vyles of civil procee  suchbond is disch@ed, such consular &iter or representative

dure do not apply to administrative proceedings. Nothing in the law suggest + ; s ; ;
defaultorder must be issued in the absesfcexcusable neglect.evhaagh VLIRC, Shallfile with the department‘aenfled account of the items of his

204 Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470. or her receipts and disbursements of saompensation. Such
Théa cc:jmmission may_got rul_f(ej on and consid_gr iszugs on a%pe_a! that_welrmptcumnsularofficer or representative shall make interim reports to the
gate and may not consider evidence not considere yt e administrative aw Ju H H
unlessthe parties are allowed tofef rebuttal evidence. kght v. LIRC, 210 Wis. %partmenas it may require.
2d 289 565 N.W2d 221(Ct. App. 1997)96-1024. History: 1977 c. 29
LIRC's authority under s. 102.17 (1) (a) to control its calendar and manage @s inter . S
nal affairs necessarily implies the power to deny an applisandtion to withdraw  102.195 Employees confined in institutions;  payment

anapplication for hearing. An appellamfailure to appear at a hearing after a motiol i i i i
to withdraw the application was denied was grounds for entry of a defaultjudgmrggt benefits. In case an employee is adjudged mentally ill or

undersub. (1) (a). Baldwin \LIRC, 228 Ws. 2d 601599 N.W2d B(Ct. App. 1999), Incompetenbr convicted of a felonyand is confined in a public
98-3090. institutionand has wholly dependent upon the employee faresup

Unders. 102.23 (1Ja), judicial review is available only from an order or awar H i i
granting or denying compensation. Judic&liewby common law certiorari was cborta person whose dependenCy is determined as if the employee

notavailable for a claim that LIRC failed to act within Statutory time limitations Were deceased, compensation payable duringptitéod of the
undersub. (4), which would be subject to judicial reviefany subsequent order or employee'sconfinement may be paid to the employee and the

g‘g’g‘r\,‘{"gsraznéingggfgr&y%%g%’;‘g%g?g‘ggg in that caselaM. LIRC, 2002 WI 72 amp|oyee'sdependents in such manyfer such time, and in such
To demonstrate bad faitmder sub. (1) (bp), a claimant must show the absence @mountas the department or division by order provides.

areasonable basis for denying benefits and the defeadartivledge or reckless  History: 1993 a. 4922015 a. 55

disregardof the lack of a reasonable basis for denying the claim. BroWwiRC,

2003WI 142, 267 Ws. 2d 31671 N.W2d 279 02-1429. i
Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltie%‘oz'zo Judgment on awarC.i' I.f any party presents a Cell

on an employer for failure to pay benefits, and because s. 102.23 (5) specifichigd copy of the award to the circuit cofot any countythe court

directsthe employer to pay benefits pending an appeal when the only issue is gfitall, without notice, render judgment in accordance with the

will pay benefits, an employer may be subject to bad faith penalties under sub. i i ;

independenfrom its insurerwhen itfails to pay benefits in accordance with s. 102.2§award' A JUdgmemrendered un.der thIS Se.Ctlon shall hav_e the

(5). Bosco vLIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662. sameeffect as though renderedam action tried and determined
Sub. (1) (d) does not prohibit determinations in excess of the highest medigsy the court, and shall, with likefett, be entered in the judgment

assessmenhn evidence, but rather creates a presumption of reasonableness lien docket

awardsthat fall within the prescribed range. The statute does not state that an a A :

outsideof the prescribed range unreasonable and does not prohibit DWD froreset  History: 1995 a. 2242001 a. 37

ting minimumloss of use percentages by administrative rule. Daimler Chrysler v 2Award® under this section means an award that has become final under s. 102.18

LIRC, 2007 WI 15299 Wis. 2d 1 727 N.W2d 311, 05-0544. (3). Warren v Link Farms, Inc123 Wis. 2d 485368 N.W.2d 688(Ct. App. 1985).
Sub.(1) (bp) does not govern the conduct of the department or its agent and does

notimpoI?e any penz:\jlty onlthe defparémentbo(rqit)s) agent for baﬂ faith Iconduct im%jdrﬂj@Z.Zl Payment of awards by local governmental

isteringthe uninsured employers fund. Sub. constitutes the exclusive remedy ;i ; i

for the bad faitttonduct of an employer or an insurance carf&cause sub. (1) (bp) units. Whenan.award is made undis chapt_er or £6.191 .

doesnot apply to the departmemtigent, it does not provide an exclusive remedy fok 981 stats., against any locgbvernmental unit, the person in

theagents bad faith.Moreovers. 102.81 (1) (a) exempts the department and its agathosefavor the award is made shall fidecertified copy of the

from paying an employee the statutory penalties and interest imposed on an empl ; ;
or an insurance carrier ftineir misdeeds, but nothing in s. 102.81 (1) (a) exempts ﬂ%ﬁérd with the cleriof the local govemmental unit. Unless an

departmenor its agent from liability for its bad faith conduct in processing claimsappealis taken, within 20 days after that filing, the clerk shall draw
Aslaksonv. Gallagher Bassett Services, 18607 W1 39300 Ws. 2d 92729 N\W2d  an order on the treasurer of the local governmenta| unit for the

712 04-2588. : ¥ :
Because the parties explicitly stated the only claim against the employer Wasna'ymenmf the award. If upon appet:ﬂe award is &fmed in

accidentalinjury, the employer could not 2know the ches or claims® against it Wholeor in part, theclerk shall draw an order for payment of the

includedan occupational disease claim. It never had an opportunity to be heardgard within 1 r rtifi f the i men
athe probative force of the evidence adduced by both sides® as applied to theoecci ard wit 0 days after a certified copy of the judgment

tional disease claim, or dhe law applicable to the occupational disease claim, eithgﬁirming the award is filed with that clerk. If the award or joelg
guangthe hearing ordin it?dg)rief to the gomm:)ss(io)n.( »)As such, the employer was derfiaeént provides for more than one payment, the clerk shall draw
othdue process and a ¥fdiearing® under sub, (1) (a). aste Management Incom®  ordersfor payment as the payments become due. No stetate
ratedv. LIRC, 2008 WI App 50308 Wis. 2d 763747 N.W2d 782 07-2405. . -1 . A o .
Oncea permanent partial disability award is made, the wiskmpensation st 1N t0 thefiling of claims against, or the auditing, allowing, and

utesprovide only limited provision for reopening. The statutes do not provide for ti|mymentof claims by a local governmental unit applies to the

reopeningof a final award two years after it is rendered in the event the emplo i i i
rehiresthe employee. Schreiber Foods, mMd.IRC, 2009 WI App 40316 Ws. 2d Ysaymentof an award or judgment under this section.

516, 765 N.W2d 850 08-1977. History: 1983 a. 195.6; 2015 a. 55180,
Caselaw appears to define an order 2awarding or denying compensation® in sub. i
(3) synonymously withan order reaching the merits of the applicamtaim. 102.22 Penalty for delayed payments; interest. (1) If

Although the administrative decisions in this case contemplated the possibility pfa emp|0yer or hir her insurer inexcusably delays in making
futureaction by the claimanthe dismissal was not procedural or rooted in standi

n - . T,
doctrineslike ripeness bubased on a finding that the claimant presentedfinisft the first payment that is dl_Je an injured employee for more3ban
evidenceto substantiate it and did reach the merits. LaBer¥ausau Insurance daysafter the date on which the employee leaves work as a result

Companiesz010 W1 App 148330 Wis. 2d 101793 N.W2d 77 09-1628. of gn injury and if the amount due$500 or more, the payments
Theautomatic-stay provisions dhe federal bankruptcy code froze an emplsyer

obligationto pay claims, including workercompensation, that were not due at theS 10 which the delay is found shall be increased by 10 percent.
time of the employes bankruptcy filing. Accordingly obligations that became due If the employer or his or her insurer inexcusably delays in making

after filing were not in default and riate-paymentpenalty could be assessed unde ] H i
sub.(1) (bp). Grede Foundries, Inc.habor and Industry Review Commissiaf12 the first payment that is due an InJured employee for morelthan

WI App 86 343 Ws. 2d 517819 N.W2d 850 11-2636. daysafter the date on which the employee leaves work as a result
of an injury the paymentas to which the delay is found may be
102.19 Alien dependents; payments through consular increasedy 10 percentlf the employer or his or her insurer ilex

officers. In case a deceased employfeewhose injury or death cusablydelays for any length of time in making any other payment
compensatiolis payable, leaves surviviraien dependents resel thatis due an injured employee, the payments as to which the
ing outside of the United States, the duly accredited constilee ofielayis found may be increased by 10 percelfithe delay is
cerof the country of which such dependents are citizens or swtiargeablé¢o the employer and not the insurers.102.62applies
officer's designated representative residing witthia state shall, and the relative liability of the parties shall be fixed andoglis
exceptas otherwise determindy the department, be the soleaepchargedas provided in that section. The department or thedivi
resentativeof the deceased employee and dependents in aik mgibn may also order the employer or insurance carrier to reimburse
terspertaining to their claims for compensation. The receipt lige employee for any finance clgas, collection chges, or intemxe
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102.22 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 22

estthat the employee paid as a result of the inexcusable delayhdedin par (cm), any other defendant may serve an answer to the
the employer or insurance carrier complaint within 20 days after the service of the complaint, which

(2) If any sum that the department or the divisietiers to be answermay by way of counterclaim or cross complaint, ask for
paidis not paid when due, that sum shall bear interest at the f#review of the order or award referred to in the complaiithy
of 10 percent per yeaiThe state is liable fdnterest on awards the same dect as if the defendant had commenced a separate
issuedagainst it under this chapteFhe department or the divisionactionfor the review of the order or award.
hasjurisdiction to issue an award for payment of interest under (cm) If a defendant in an action brought under. payis an
this subsection at any time within one year after the date of jigurancecompanythe insuranceompany may serve an answer
orderor, if the order is appealed, within one year after final coutg the complaint within 45 days after the service of the complaint.
determination. Interest awarded under this subsection becomes(d) The commission shall make return to the court of all @ocu
duefrom the date the examinsrorder becomes final or from theantsand papers on file in the mafteH testimonythat has been

dateof a decision by the commission, whichever is later taken,and the commissios'order findings, and award.Such

(3)_If upon petition forreview the commission ffms an  returnof the commissionvhen filed in the dfce of the clerk of
examiner'sorder interest at the rate of 7 percent per year on tiige circuit court shall, with the papers specified i8@9.15 corpe
amountordered by the examiner shall be due for the period &=g#iitutea judgment roll in thection; and it shall not be necessary
ning on the 21st day after the datettué examines order and el to have a transcript approved. The action may thereupon be
ing on the dat@aid under the commissiandecision. If upon pe# proughton for hearing before the court upon the record by any
tion for judicial review under s102.23the court dfrms the partyon 10 days' notice to the other; subject, howetethe proe

commission'sdecision, interest at the rate of 7 percent per year ¢jonsof law for a change of the place of trial or the calling in of
theamount ordered by the examiner shalldue up to the date of 3notherjudge.
the commissiors decision, and thereafter interest shall becom (€) Upon such hearing, the court may confirm or set aside such
putedunder sub(2). ) ! p

History: 1977 c. 1951979 c. 105.60 (13) 1979 ¢. 2781981 c. 921983 a. 98 grderor award; and any judgment which may theretofore have
1985a. 83 1993 a. 812015 a. 55 eenrendered thereon; but tkame shall be set aside only upon

Thedepartment can assess the penalty for inexcusable delay in making paymégsfollowing grounds:

prior to the entry of an ordeiThe question of inexcusable delay is one of lawtaed o . .
courtsare not bound by the departmenfinding as to it. Milwaukee County v 1. That the commission actedthout or in excess of its pa#

DILHR, 48 Ws. 2d 392180 N.w2d 513(1970). ers.

Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a
claim. Colemarv. American Universal Insurance G&6 Wis. 2d 615273 N.W2d 2. That the order or award was procured by fraud.

220(1979). 3. That the findings of fact by the commission do not support
the order or award.

(2) Uponthe trial of an action for review of an order or award

e court shall disregard any irregularity or error of the coroenis

102.23 Judicial review. (1) (a) 1. The findings of fact made
by the commission acting within ifgowers shall, in the absenceth

of fraud, be conclusiveThe order or award granting or denyin%ion,the department, or thuivision unless it is made tofanace

compensationeither interlocutory or final, whether judgmémats <o . :
beenrendered on the order or award or not, is subject to revi%\\éﬁ)l)r/ appear that the plairfivas damaged by that irregularity or

only as provided in this section and not uncte227 or s.801.02 . .
The commission shall identify in the order or award pleesons _ (3) Therecord in anycase shall be transmitted to the degart

that must be made parties to an action for review of the ordergntor the division within 5 days after expiration of the time for
award. appealfrom the order or judgment of the court, unlessyppeal

2. Within 30 days after the date of arder or award made by is taken from that order or .judgment. i
the commission, any party aggrieved by the order or award may(4) Wheneveran award is made against the state the attorney
commencean action in circuit court for review of the order of€neraimay bring an action for review thereof in the same manner
awardby serving a complaint as provided in.ga) and filing the andupon the same grounds as are provided by(jb.
summonsand complaintvith the clerk of the circuit court. The (5) Whenan action for review involves only the question of
summonsand complaint shall name the party commencing thiability as between themployer and one or more insurance ag®m
actionas the plaintifand shall name as defendants the cormmipaniesor as between several insurance companies, a party that has
sionand all persons identified by the commission under subd.beenordered by the department, the division, the commission, or
If the circuit court determines that any other person is necessagourt to pay compensation is not relieved from payiogoe
for the proper resolution of the action, the circuit court oty pensatioras ordered.
that personas a party to the action, unless joinder of the person g |f the commissios order or award depends on dagt
would unduly delay the resolution of the action. If the circuit coughynd by the commission, the court shall not substitute itsgeidg
is satisfied that a party in interest has been prejudiced becausgghtfor that of the commission as to the weight or credibility of
an exceptional delay in the receipt of a copy of any finding ghe evidence on any finding déct. The court maynowevey set
order,the circuit court may extend the time within which an actiogsigethe commissios order or award angémand the case to the
may be commenced by an additional 30 days. commissionif the commissiors order or award depends on any
3. The proceedings shall be in the circuit court of the countiyaterialandcontroverted finding of fact that is not supported by
wherethe plaintif resides, except that if the plairtié a state credibleand substantial evidence.
agencythe proceedings shall be in the circuit court of the countyHistory: 1973 c. 1501975 c. 199Sup. Ct. Order73 Ws. 2d xxxi (1976)1977
wherethe defendant resides. The proceedings may e brou L s L S e Lo
any circuit court if all parties stipulate and that court agrees. 35515 37 2005 a_ 172442 2015 a. 55180, ' T
(b) In such an action a complaisball be served with an Judicial Council Committee's Note, 1976The procedure for initiating a petition
authenticateatopy of the summons. The complaint need not%judicia! review under ch. 102 is governed by the provisions of s. 102.23 rather than
ie . . . provisions for initiating a civil action under s. 801.02. [Re Oeffective Jan. 1,
verified, but shall state the grounds upon which a review is sougfyz7|
Serviceupon a commissioner agent authorized by the COM@ES  The fact that a party appealing from a DILHR order as to unemploymengecom
sionto accept service constitutes complete service on all partiegsatioabeled his petition ®under 227.15° [now 227.52], is immaterial since the
but there shall be et with the person so served as many copie§iAfieet s Siec mater Lsdctor. An shswer b e departmentol =
the summons and complaint as there are defendamisthe COme  mentcould not later claim that the court had no personal jurisdiction because the

missionshall mail one copy to each other defendant. appellantad not served a summons and complaint. LeBH AR, 49 Ws. 2d 491
Th o hall . h ok N.W.2d 245(1971).
(C) e commission shall serve its answer to the complain finding of fact, whether ultimate or evidentiaiy still in its essential nature a

within 20 days after the service of the complaint. Except asepact, whereas a conclusion of law accepts those facts, and by judicial reasoning results
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23 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.26

from the application of rules or concepts of law to those facts whether undispute@criptsof the abstract may be obtained for like entry upon th@'&]dg

not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973). f ;
A challengeo the constitutionality of sub. (1) was not sustained since it is maniferg!(:"mand lien dockets of the courts of other counties.

from the statute that the legislature intended to have the department be the real part(2) After the commencement of an action to review any order
in interest and not a mere nominal partfunter v DILHR, 64 Ws. 2d 97 218 or award of the Commission, the parties may have the record

N.W.2d 314 (1974). h .
Whenthe claimant timely appealed an adverse woskesmpensation decision in remandedy the court for such time and under such condition as

goodfaith, but erroneously captioned the appeal, the trial court abused its discretiog part_ie_S_may providdor the purpose of having the d_epartme_nt
by dismissing the action. CruzBILHR, 81 Ws. 2d 442260 N.W2d 692(1978).  or thedivision act upon the question of approving or disapproving

An employerwhose unemployment compensation account is fettafl by the i ies oesi
commission'sdetermination has no standit@yseek judicial reviewCornwell Pete any settlement or compromise that the parties re to have

sonnelAssociates WDILHR, 92 Ws. 2d 53284 N.W2d 706(Ct. App. 1979). soapproved. If approved, the actishall be at an end and jusg
An agencys mixed conclusions déw and findings of fact may be analyzed byment may be entered upon the appr_mﬁallpon'an aW_al'd. If not
using2 methods: 1) the analytical method of separating law fastor 2) the Draﬂml bg?g)rovedxhe department or the division shall immediately return

cal or policy method that avoids law and fact labels and searches for a rational o i ]
for the agency decision. United &y of Greater Milwaukee. DILHR, 105 Wis. 2d record to the circuit court and the action shall proeesifino

447,313 N.W2d 858(Ct. App. 1981). remandhad been made.
A failure toproperly serve the commission pursuant to sub. (1) (b) results inaa juris History: 1975 c. 1471977 c. 291979 c. 2781995 a. 2242015 a. 55
dictional defect rather than a mere technical err@omez vLabor and Industry

ReviewCommission153 Ws. 2d 686451 N.W2d 475(Ct. App. 1989). 102.25 Appeal from judgment on award. (1) Any party

Discretionaryreversal is not applicable to judicial review of LIRC orders unber . : :
102. There is no power to reopen a matter that has been fully determined undela(grg“evedoy ajudgment entered upon the review of any order or

102. Kwaterski v Labor and IndustrReview Commission}58 Ws. 2d 112, 462 awardmayappeal the judgment within the period specified in s.
N.W.2d 534(Ct. App. 1990). 808.04(1). A trial court may not require the commission or any

A LIRC decision is to be upheld unless it directly contravémesvords of the Stae . - :
ute,is clearly contrary to legislative intent, or is otherwise without a rational basE.artyto the action to execute, serve, or file an undertakmg under

WisconsinElectric Power Co..M.abor and Industry Revie@ommission226 Ws. ~ S.808.070r to serve, or secure approval of, a transofifite notes

2d 778 595 N.W2d 23(1999),97-2747. i i i
An appeal Under s. 102 16 (2m) (é) of a department determination may be Seof he stenographic reporter or the tape of the recording machine.

undersub. (1) (b) on the department or the commission. McDonaugepartment KTIF] state is a party agg_rieved U_nd(?“r this subsedtajudgment )
of Workforce Developmen®27 Ws. 2d 271595 N.W2d 686(1999),97-3711. is entered upon the review Conflrmlng any order or award agalnst

Undersub. (1) (a), judicial revievs available only from an order or award grantingthe state. At any time before the case is set down for hearing in
or denying compensation. Judicial review by common law certiorari was nateavi :

able for a claim that LIRC failed to act within the statutory time limitations under §1€ court of appeals or the supreme coting, parties may ha}/? t_he
102.18(4), which would be subject to judicial review of asybsequent order or recordremanded by the court to the department or the division

awardgranting or denying compensation in that casilaM. Labor and Industry H
ReviewCommission2002 W1 75253 W, 20 426645 N.W2d 87000-3548, ~ the same manner and for the same purposes as provided for
The plaintiff complied with the requirement of sub. (1) that every adverse party lemandingfrom the circuit court to the department or the division

madea defendant by naming the defendsittsurer in the captioof the summons unders.102.24 (2)
and complaint, which were timely filed and served even though the insurer was not -
mentionedn the complaing body Selaiden vColumbia Hospita002 W1 App 99 (2) It Sha”_be the duty of the clerk Of_an_y court rendering a
253Wis. 2d 553644 N.W2d 690 01-2046. . ~ decisionaffecting an award of the commission to promgitiyoe
apRoais s Gl My GeTenes 1 an ocEupaonsl disease Case mhen the CrapioyBlS11 the commission with a copy of such decision withoutginar
liability is not disputéd on appeal and the only question is who will pay benefii%H'ztfry:lgl?%n 02714%55‘3? Cgfrzdgl'(? W§;52d 585, 774 (1975)977 c. 29187,
Boscov. Labor andndustry Review Commissio@004 WI 77272 Ws. 2d 586681 5418 c. 278 a. 219 a. .
N.W.2d 157, 03-0662. Judicial Council Note, 1983:Sub. (1) is amended to replabe appeal deadline
Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penaPf 30 fqays after service of notice ?f entry of ]udgfment or award by the .St?”dﬁrd time
tieson an employer for failure to pay benefits and because sub. (5) specifically dire@gcifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
theemployer to pay benefits pending an appeal when the only issue is who will ndedo eliminate the superfluous provisions for calendaring and hearing the
benefits, an employer may be subject to aith penalties under s. 102.18 (1) (bp),2PPeal. [Bill 151-S] ) N )
independenfrom its insurerwhen itfails to pay benefits in accordance with sub. (5). A court ordersetting aside an administrative order and remanding the case to the
Bosco v Labor andndustry Review Commissio8004 WI 77272 Ws. 2d 586681  administrative agency disposed of the entire maitétigation and was appealable
N.W.2d 157, 03-0662. asof right. Bearns WDILHR, 102 Wis. 2d 70306 N.W2d 22(1981).
UnderMiller an 2adverse partyfor workefs compensation actions in circuit court
includesany party bound by the Commissismwrderor award granting or denying 102.26 Fees and costs. (1) No fees may be chged by the

compensationo the claimant. The interests of an adverse party neettoessarily f : :

be adverse to the party filing a circuit coattion. Xcel Engyy Services, Inc..v Clerk_ of any _CerLHt court for the performar)ce of any service

LIRC, 2012 WI App 19339 Ws. 2d 413810 N.W2d 865 11-0203. requiredby this chapterexcept for the entry of judgments ancoeer
Defaultjudgment is unavailable to plairifunderthis section when the employer tified transcripts of judgments. In proceedingmew an order

hastimely answered. Ellis.\Department of Administratio2011 WI App 67, 333 . : . .

Wis. 2d 228800 N.W2d 6 10-1374, or award, costs as between the parties shall be in the discretion of

Failureto name an adverse party as a defendant under sub. (1) (a) deproies théhe court, but no costs may be taxed against the commission.

cuit courtof competency and requires dismissal of the complaint. 2Adverse party® : :

includesevery party whose interest in relation to the judgment or decree appeal d(z.) Unless previously authorized by the department or the

from is in conflictwith the modification or reversal sought by the action for judiciadivision, no fee maybe chaged or received for the enforcement

WYigzl-sﬁge\l/\IEnezgg g;mggle\r}siénggrlfilngzlggustw Review Commissid013  or collection of any claim for compensation nor may any contract
] S. 3 . - X .

Theonly reasonable reading of sub. (1)§@fain language is that a stipulation is Tor thz_it enforcement or collection be e_nforceable When that fee,
only requiredirom active parties. drequire the Department ofdfkforce Develope  iNclusive of all taxable attorney fees paid or agreeteqaid for
mentto obtain stipulations to venue from parties who have not responded to the aqiggt enforcement or collection, exceeds 20 percent of the amount
andhave not expressed any interest in participating is unreasonable and doe=® no; . P s
therthe purpose of preventing inconvenience or hardshjarties involved in the o F’thh the claim is Compr0m|5§mf of the amount aV\{ard?dv.
action. The stipulation of the parties it required prior to the filing of the action. adjudgedor collected, except that in cases of admitted liability in

Departmenbf Workforce Development.\Labor and Industry Review Commission, i i i i
2015 W1 App 56 364 Ws. 20 519860 Nw2d 163 14.2221 which there isno dispute as to the amount of compensation due

Thevenue provision of sub. (1) (a) is central to the statutory scheme, and as sagdin which no hearingr appeal is necessatye fee chajed
failure to comply with its mandates deprived the circuit court of the competencymay not exceed 10 percent, but not to exceed $250, of the amount

hearthe cases. DWD. LIRC, 2016 WI App 21367 Ws. 2d 609877 N-W2d 620 at which the claim is compromisent of the amount awarded,

Judicialreview of workmers compensation cases. Haferman, 1973 WLR 576.adJUd_gedpr collected. The |Im|tat|0r‘! as to fees shall ap_ply to the
combinedchages of attorneys, solicitors, representatives, and
102.24 Remanding record. (1) Uponthe setting asidef ~adjusterswho knowingly combine their ffrts toward the
anyorder or award, the coumay recommit the controversy andgenforcemenor collection C_Jf any compensation c|a|_m.
remandthe record in the case to the commisgarfurther hease ~ (3) () Except as provided in pgb), compensation exceesl
ing or proceedings, or inay enter the proper judgment upon thég $100 in favor of any claimant shale made payable to and
findings of the commission, as the nature of the case shall demaglivereddirectly to the claimant in person.
An abstract of the judgment entered by the trial court upon the(b) 1. Subject to sub(2), upon application of any interested
review of any order or award shall be made bydleek of circuit party,the department or the division may fix the fee ofdlagmee
courtupon the judgment and lien docket entry of any judgmeant's attorney or representative and provide in the award for that
which may have been rendered upon the order or awasahcel fee to be paid directly to the attorney or representative.
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2. At the request of the claimant medical expense, witnesact for the insurance of compensation under this chapkert
feesand other chges associated with the claim may be ordergdint venture isdleemed to havefetted withdrawal, which shall
paid out of the amount awarded. be effective on the day after the contract@nceled or terminated.

3. The claimant may request the insurer or self-insured (b) Exemption fom duty to insue; employers generallyThe
employerto pay any compensation that is due the claimant @gpartmentnay grant a written order of exemption to an employer
depositingthe payment directly intan account maintained by thewho shows its financial ability to pay the amount of compessa
claimantat a financial institution. If the insurer or self-insuredion, agrees to report faithfully all compensable injuries and
employer agrees to the request, the insurer or self-insureghreeso complywith this chapter and the rules of the department.
employermay deposit the payment by direct deposit, electronjthe department magondition the granting of an exemption upon
fundstransfer or any othemoney transfer technique approved byhe employets furnishing of satisfactory security to guarantee
the department or the division. The claimant may revolegjaest a4y mentof all claims under compensation. The department may
underthis subdivision at anyme by providing appropriate Weé equirethat bonds or other personal guarantees be enforceable
tennotice to the insurer or self-insured emplayer againstsureties in the same manner as an award may be enforced.

(c) Payment according to the directions of the award shai prehe department may from time tiame require proof of financial
tectthe employer and the emplojeinsureyor the uninsured apjlity of the employer to pagopmpensation. Any exemption shall
employersfund if applicable, from any claim of attorneylen.  pe yoid if the appiication for it contains a financial statement

(4) Any attorney or other person who ches or receives any which is false in any material respect. An employer who files an
feein violation of this section may be requireddedfeit double the - applicationcontaining a false financial statement remainisiect
amountretained by the attorney or other person, which forfeitugg par (a). The department may promulgate rules establishing an
shallbe collected by the state in an action in debt upon complaiihountto be chaged to an initial applicant for exemption under
of the department dhe division. Out of the sum recovered thenjs paragraph and an annual amount to begethto employers
courtshall direct payment to the injured paofithe amount of the thathave been exempted under this paragraph.

overcharge. . - )
History: 1971 c. 1481975 c. 14%.54 1975 c. 1991977 c. 291979 c. 2781985 (bm) Exemption fom duty to insu; governmental employers.

a.83 1989 a. 641993 a. 490492 1995 a. 2241999 a. 92001 a. 372007 a. 185 1. Subject to subd®. to 4., if the state or a local governmental
2015a. 55 unit that has independent taxiagthority is not partially insured

Cross-reference: See also DWD 80.43 Wis. adm. code. ; e liahili :
Theonly fee authorized tbe paid to any clerk of court under sub. (1) is the fegr fu”y insured for its Ilablhty for the payment of compensation

unders. 814.61 (5), when applicabl@6 Atfy. Gen. 148 underthis chapteror to the extent that the state or a local gasern
mentalunit that has independetaixing authority is not partially
102.27 Claims and awards protected; exceptions. insuredfor that liability under one or more contracts issued with

(1) Exceptas provided in sul{2), no claim for compensation the consent of the department undet®2.31 (1) (b)and ifthe
shallbe assignable, but this provision shall né¢etfthesurvival  stateor local governmental unit agrees to report faithfully all g®m
thereof;nor shall any claim for compensation, or compensatigiensablénjuries and to comply with this chapter and all rules of
awarded,or paid, be taken for the debts of the party entitle@le department, the state or local governmental miaiy elect to
thereto. self-insurethat liability without further order of théepartment.

(2) (a) A benefitunder this chapter is assignable under s. 2 Notwithstanding the absence of an order of exemption
46.10(14) (e) 49.345 (14) (¢)301.12(14) (e) 767.225 (1) () from the duty to insure under pé&a), the state or a localoverre
767.513(3), or 767.75 (L)or (2m). mentalunit that elects to self-insure as provided in subdis

(b) If a governmental unit provides public assistance under @xemptfrom that duty Notwithstanding that exemption, if the
49to pay medical costs or living expenses related to a claim unggiteor a local governmental unit that elects to self-insurprase
this chapter and if thgovernmental unit has given the parties tQidedin subd.1. desires partial insurance or divided insurance, the
the claim written notice statinthat the governmental unit @® stateor local governmental unit shall obtain the consent of the

videdthe assistance and the cost of that assistance, the departgi@hrtmenunder s102.31 (1) (b)o the issuance of a contract
or the division shall order the employer or insurance cavielg  nroviding such insurance.

compensationio reimburse that governmental unit for #reount

of assistance the governmental yitvided or two-thirds of the
amountof the award or payment remaining after deduction
attorneyfees and any other feesamsts chayeable under ci.02,

3. a. Alocal governmental unit that elects to self-insure its
Hf;\bility for the payment of compensation unttés chapter shall
notify the department of that election in writing befocenmence
whicheveris less. The department shall comply with this geard!d t0 self-insure thatiability and shall notify the department of
graphwhen making payments unden2.81 its intent to continue to self-insure that Ilab!llty every 3 years a}fter

History: 1981 c. 20391 1983 a. 27192 1985 a. 831989 a. 641093 a4g1;, thatinitial notice. A local government unit that wishes to wéth
1997 a. 191237, 1999 a. 92005 a. 443.265 2007 a. 202015 a. 55 drawthat election shall notify the department of téthdrawal
notless than 30 days before théeefive date of thatithdrawal.

b. A notice under sub@. a.shall be accompanied by a reso
on adopted by the governing body of the local governmental
it and signed by the elected or appointed ofxetcutive of the

al governmental unit statintpat the governing body intends
dagrees teelf-insure the liability of the local governmental

it for the payment of compensation under this chapter and that
elocal government unit agrees to regfaithfully all compenee
ableinjuries and to comply with this chapter and all rules of the

102.28 Preference of claims; worker 's compensation
insurance. (1) PrRererence. The whole claim for compensa uti
tion for the injury or death adiny employee or any award or jadg
mentthereon, and any claim for unpaid compensation insurar]
premiums are entitled to preference in bankruptcy or insolven
proceedingss is given creditors' actions except as denied aelirft
ited by any law ofthis state or by the federal bankruptcy act, b
this section shalhot impair the lien of any judgment entered upo

any award. d
(2) REQUIREDINSURANCE;EXCEPTIONS. (@) Duty to insue paye epartment. . ) ) )
mentfor compensationUnless exempted under pér) or (bm) 4. An election to self-insure under sulil.is subject to revae

or sub.(3), every employeras described in 402.04 (1) shall cationunder par(c) 2. Once suctan election is revoked, the
insurepayment forompensation under this chapter in an insur@mployerwhose electiolis revoked may not elect to self-insure
authorizedto do business in this state. A joint venture may eleits liability for the payment of compensation under this chapter
to be anemployer under this chapter and obtain insurance faepasnlessatleast 3 calendar years have elapsed since the revocation
ment of compensation.If a joint venture that is subject to thisandthe department finds that the emplogefinancial condition
chapteronly because the joint venture elected to be an employgadequate to pay its employees' claims for compensation, that
under this chapter is dissolved and cancels or terminates @s dbe employerhas not received an excessive number of claims for
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compensationand that the employer has faithfully disajed its 3. An afidavit by an authorized representative of the religious
obligationsunder this chapter and the rules of the departmentsectto which the employee belonggting that the religious sect

(c) Revocation of exemption or electioh. The department, hasa long-standing history oproviding its members who become
after seeking the advice of the self-insurers council, may revoklependenbn the support of the religious sect as a result of work-
anexemption granted to an employer under ¢y upon giving relatedinjuries, and the dependents of those members, with@ stan
the employer 10 days' written notice, if the department finds theard of living and medical treatment that are reasonable when
the employels financial condition is inadequate to pay it€omparedo the general standaod living and medical treatment
employees' claims for compensation, that the employer hdsr members of the religious sect.

receivedan excessive number of claims for compensation, or that 4. An agreement signed by an authorizepresentative of the
the employer has failed to disclyar faithfully its obligations religioussect to whictthe employee belongs to provide the fivean
accordingto the agreement contained in the application f@fialandmedical assistance described in subdo the employee
exemption. and to the employes' dependents if the employee sustains an

2. The department may revoke an election made by mjury which, but for thewaiver under subdl., the employer
employerunder par(bm), upon giving the employer 10 days'would be liable for under €02.03

written notice, if the departmerinds that the employts finaree () The department shall approve an application undefa)ar

cial conditionis inadequate to pay its employees’ claims for @n¥ the department determines that altié following conditions
pensation, that the employer has received an excessive numbegl 0§ stisfied:

claimsfoy comp.ensat!on,_or that the employer has failedigoe
fr:]: é%?gﬁ?;ﬂ% its obligations under this chapter and the rofes chapterother than the alternativenefits provided under péc).

3. Within 10days after receipt of a notice of revocation under 2. The employeg is a member of a r_ellglous sect v_vhose(_m\stab
subd.1. or2., the employer may request in writing a review of th shedtenets oteachings oppose accepting the benefits of aasur

revocationby the secretary or the secretamgésignee and the sec anceas described in pa) 2_.and that, as a result of adhere_nce
retary or the secretary’ designee shall review the revocatiof® h0se tenets or teachings, the employee conscientiously
within 30 days after receipt of the request for revieli/the OPPOSesaccepting those benefits.
employeris aggrieved by the determination of the secretary or the 3. The religious sect to whicthe employee belongs has a
secretary'sdesignee, the employer mayithin 10 days after long-establishechistory of providing itsnembers who become
receiptof notice of that determination, request a hearing underdgpendenbn the religious sect as a resiflivork-related injuries,
102.17 If the secretary or the secretardesignee determines thagndthe dependents of those membevith a standard of living
the employels exemption or election should be revoked, thandmedical treatmerthat are reasonable when compared to the
employershall obtain insuranceoverage as required under.pargeneral standard of living amdedical treatment for members of
(a) immediately upon receipt of notice of that determination anthe religious sect. In determining whether the religious sect has
notwithstandinghe pendency of proceedings underl€2.17to  a long-standing history of providing the financial and medical
102.25 shall keep that coverage in force until another exemptiassistancelescribed in this subdivision, tdepartment shall poe
underpar (b) is granted or another election under. flam) is sumethat a 25-year history of providing théihancial and mede
made. cal assistance is long-standing for purposes of this subdivision.
(d) Effect of insuring with unauthorized ingur If an 4. The religious sect to which the employee belohgs
employerthat is exempted under pér) or (bm) from the duty to agreedto provide the financial and medical assistance described
insureunder par(a) enters into any agreement for excess imsuin subd.3. to the employee and to the dependents of the employee
ancecoverage with an insureot authorized to do business in thisf the employee sustains an injury that, but for the waiver under
state,the employer shall report that agreement to the departmpat.(a) 1, the employer would be liable for underl62.03

immediately The placing of such coveragkall not by itself be (c) An employee who has signed a waiver under(@pt.and

1. The employee has waived all compensation under this

groundsfor revocation of the exemption. anaffidavit under par(a) 2, who sustains an injury that, but for
_(e) Rules. The department shall promulgate rules to implemetiiatwaiver theemployer would be liable for underl€2.03 who
this subsection. atthe time of the injury was a member of a religious sect whose

(3) PROVISION OF ALTERNATIVE BENEFITS. (a) An employer authorizedrepresentative has filed arfidvit underpar (a) 3.
may file with the departmerain application for exemption from andan agreement under p@) 4, and who as a result of the injury
the duty to pay compensation under this chapter with respecti@comesiependent on the religiossct for financial and medical
any employee who signs the waiver described in slibaind the assistanceor the employeea'dependent, may request a hearing
affidavit described in sub. if an authorized representative ofunders.102.17 (1)to determine if the religious sect has provided
thereligious sect to which the employee belongs signs flimed the employee and his or her dependents with a standard of living
vit specified in subd3. and the agreement described in subd. andmedical treatmerthat are reasonable when compared to the
An application for exemption under this paragraph shall includeneral standard of living amdedical treatment for members of
all of the following: thereligious sect. If, after hearing, the division determines that the

1. A written waiver by themployee qrif the employee is a religioussect has not provided that standard of living or medical
minor, by the employee and his or her parent or guardian of gatmentpr both, the division may order the religious sect tagro
compensatiomunder this chapter other than the alternative teenéde alternative benefits to that employeehis or her dependent,
fits provided under pafc). or both,in an amount that is reasonable under the circumstances,

2. An afidavit by the employee pif the employee is a minor Putnotin excess of the benefitsat the employee or dependent
by the employee and his or her parenguardian stating that the could have received under this chapter but for the waiver under
employeds a member of a recognized religious sect and that,R&-(@) 1.
aresult of theemployees adherence to the established tenets or (d) The department shall provide a form for the application for
teachingsof the religioussect, the employee is conscientiouslgxemptionof an employer under pgg) (intro.) the waiver and
opposedo accepting the benefits ahy public or private insoe affidavit of an employee under pga) 1.and2., the afidavit of
ancethat makes payments in the event of death, disalulidyage areligious sect under pggr) 3.and the agreement of a religious
or retirement, or that makes payments toward the costmfooe sectunderpar (a) 4. A properly completed form is prima facie
videsmedical care, including any benefits provided under theefeelvidenceof satisfaction of the conditions under @) as to the
eral social security acg2 USC 3010 1397f matter contained in the form.
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(4) CLosUREORDER. (a) When the department discovers an 2. An initial or further assessment under subdhall be prce
uninsuredemployey the department may order the employer ratedon the basis of the gross payroll for this state of the exempt
ceaseoperations until the employer complies with s{#). employeras reportedo the department for the previous calendar

(b) If thedepartment believes that an employer may be amauni¢arfor unemployment insurance purposes undet@8or, if an
suredemployer the department shaibotify the employer of the exemptemployer is not covered under @08 on the basis dhe
alleged violation of sul(2) and the possibility of closure undercomparablegross payroll for the exempt employer as determined
this subsection. The employer may request and shall receivByathe department. If payment of any assessment made under
hearingunder s102.170n the matter if the employer applfes subd.1.is notmade within 30 days after the date of the order of

ahearing within 10 days after the notice of the alleged violatidhe department, the attorney general may appedetalf of the
is served. stateto collect the assessment.

(c) After a hearing under pgb), or without a hearing if one ~ (bm) The department may not do any of the following:
is not requested, the division may issue an order to an employer 1. Require an employer that elects under &ip(bm)to self-
to cease operations on a finding that the employer is an uninsuredireiits liability for the payment of compensation under this
employer. If no hearing is requested, the department may isscleapterto pay into the fund established under 8.

suchan order 2. Make any payments from the fund established under sub.
(d) The department of justice may briag action in any court (8) for the liability under this chapter of amployer that elects

of competent jurisdiction for an injunction or other remedy tondersub.(2) (bm)to self-insure its liability for the payment of

enforcean order to cease operations under (gr compensatiorunder this chaptewhether currently or formerly

(5) EMPLOYER'S LIABILITY. |f compensation is awarded undexemptfrom the duty to insure under suB) (a)
this chapteragainst any employer whotae time of the accident  (c) The department may retain an insurance carrier oraasur
hasnot complied with sul{2), such employer shall not leatitted anceservice oganization to process, investigate and pay valid
asto such award or any judgment entered thereon, to any of th@ms. The chage for such service shall be pdidm the fund
exemptionsof property from seizure and sale on executioasprovided under pa¢b).

allowedin ss815.18t0815.21 If such employer is a corporation, (d) The department shall promulgate rules to implement this
theofficers and directors thereof shall be individually and jointlgybsection.

andseverally liable for any portion of any sugligment as is (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys

returnedunsatisfied after execution against the corporation. paidinto thestate treasury under sui), together with all accrued

(6) ReporTs BY EMPLOYER. Every employer shall upon interestshallconstitute a separate nonlapsible fund designated as
requesbf the department report to it the number of employees a@ self-insured employers liability fund. Moneystine fund may
the nature of their work and also thame of the insurance coen pe expended only as provided in2§.445 (1) (sand may nobe
pany with whom the employer has insured liability under thigsedfor an other purpose of the state.
chapterand the number and date of expiration of such pokjle  History: 1973 c. 150Sup. Ct. Ordei67 Wis. 2d 585, 774 (1975)975 c. 14%s.
ure to furnish suchreport within 10 days from the making of a23 54 1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987a. 1791989
requestby certified mail shall constitute presumptigeidence 5y3e = asgsq - & OH99 @ 17,1997 2. 38392003 2. 332005 2. 172
thatthe delinquent employer is violating syB). Cross-reference: See also s®WD 80.40and80.6Q Wis. adm. code.

(7) InsonvenTEvpLOvERS KSEsENT (2) Ifa eployer e o e e b oo
whois currently or waséorme_rly exempted by written O_rder of thepliance?Nith sub.r%IZ) (a,; isynot sﬁjxtieﬁt. This proeis%n does not violate dpcess.
department under suf2) (b)is unable tgpayan award, judgment Statev. Koch,195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230.
is rendered in accordance with192.20against that employer
and execution is levied and returned unsatisfied in whole or #02.29 Third party liability . (1) (a) The making of a claim
part, payments for the employerliability shall be made from the for compensation against an emplogercompensation insurer
fund established under sulf8). If a currently orformerly for the injury or death of an employee shall néeetfthe right of
exemptedemployer files for bankruptcy and not less than 60 dagise employee, theemployees personal representative, or other
after that filing thedepartment has reason to believe thataomersonentitled to bring action to make claim or maintain an action
pensatiormpayments due amot being paid, the department in it3n tort against any other party for such injury or death, hereinafter
discretionmay make payment for the employediability from referredto as a 3rd party; nor shéie making of a claim by any
thefund established under suf®). The secretary of administea suchperson against a 3rd party for damages by reason of an injury
tion shall proceed to recover those payments from the employewhich ss102.03to 102.66are applicable, or the adjustment of
or theemployels receiver or trustee in bankrupteypd may comme any such claim, déct the right of the injured employee or the
mencean action or proceeding or file a claim for thpsgments. employee'sdependents to recover compensati@n.employer or
The attorney general shall appear on behalf of the secretarycofmpensatiomnsurer that has paid or is obligated to pay a lawful
administrationin any such actioror proceeding. All moneys claim under this chapter shall have the same right to rokae
recoveredn any such action or proceeding shallpaéd into the or maintain an action in tort against astyer party for such injury
fund established under sui®). or death. If the department pays or is obligated to pay a claim

(b) 1. Each employer exempted by written order of the dmpa#ders.102.66 (1)or 102.81 (1) the department shall also have
mentunder sub(2) (b) shall pay intcthe fund established by sub.theright to maintain an action in tort against any other party for
(8) an initial assessment based on orders of the departmentas i@ employee injury or death. Howeveeach shall give to the
vided in subd.2. An order of the department requiring exemp®ther reasonable notice and opportunitjoia in the making of
employersto pay into that fund shall provide for an amount th&uchclaim or the instituting of an action and to be represented by
is sufiicient to secure estimated payments of an insolvent exenggtinsel.
employerdue for the period up to tliate of the order and for one  (b) If a party entitledo notice cannot be found, the department
yearfollowing the dateof the order and to pay the estimated coshall become the agent of that pafty the giving of a notice as
of insurance carrier or insurance servicgamization services requiredin par (a) and the notice, when given to tlepartment,
underpar (c). Payments ordered to be made to the fund shall leallinclude an didavit setting forth the facts, including the steps
paidto the department within 3fays after the date of the ordertakento locate that partyEach party shall have an equal voice in
If additional moneys are required, further assessments shaltheeprosecution of the claim, and any disputes arising shall be
madebasedn orders of the department as provided under sulpdissediponby the court before whom the case is pending, and if
2. no action is pending, then by a court of record or by the department
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or the division. If notice is given as provided in.f§aJ, the liabibe from such date of injuryAny recovery irsuch an action is limited
ity of the tort-feasor shall be determined as to all parties havihgthe insured liability of the 3rd partyin any such action coma
arightto make claim and, irrespective of whether or not all partiesencedby the injured employee subsequent to the 3-ypesiod,
join in prosecuting the claim, the proceeds of the claim &leall the insurer of the employer shall forfeitl right to participate in
divided as follows: such action as a complainant and to recawgr payments made

1. After deducting the reasonable cost of collection, one-thitgnder this chapter
of the remainder shall in any event be paid to the injured employeg6) (a) In this subsection, @temporary help agency® means a
or the employes personal representative or other person entitiégmporary helggencythat is primarily engaged in the business

to bring action. of placing its employees with teasing its employees to another
2. Out of the balance remaining after the deduction andep&mPployeras provided in s102.01 (2) (f)
mentspecified in subdl., the employerthe insurance carrieor, (b) No employee of &emporary help agency who has the right

if applicable, the uninsured employers fundhe work injury to make a claim focompensation may make a claim or maintain
supplementabenefit fund shall be reimbursed for piyments anaction in tort against any of the following:

madeby the employerinsurance carrieor department, or which 1. Any employer that compensates the temporary help agency
the employey insurance carrigor department may be obligatedfor the employes services.

insurancecarrier or department shatiot be reimbursed for any that employer for another employsservices.

paymentsmade or to be made under82.18 (1) (b) 3or (bp), 3. Any employee of that compensating employer or of that
102.22 102.35 (3)102'57'_ qr102.60 . _ othertemporary help agencunless the employegho has the
3. Any balance remaining after the reimbursement describgght to makea claim for compensation would have a right under
in subd.2. shall be paid to the employee or the emplay@ete s7102.03 (2)to bring an action against the employee ofciiene
SOﬂa'representatlve or other person entitled to brlng action. pensatin@mpk)yer or the emp|0yee of the other temporary he|p
(c) If both the employee or the employepersonal represen agencyif the employees were coemployees.
tative or oth_er_ person entitled to brln_g _ac_tlon, and the employer (c) No employee of an employer that compensates a temporary
compensationsurey or department, join in the pressing of saithelp agencyfor another employeg'services who has the right to
claimand are represented by counsel, the attorney fees alloweghagea claim for compensation may make a claim or maintain an
apart of the costs of collection shall be, unless otherwise agreggionin tort against any of the following:
upon, divided between the attorneys for those parties as directed; The temporary help agency

by the court or by the department or the division.
. : 2. Any employee of the temporary help agenayless the
(d) A settlement of a 3rd-party clairshall be void unless the empjoyeewho has the right to make a claim for compensation
settlementand the distribution othe proceeds of the settlementyoyd have a right under $02.03 (2)to bringan action against

areapproved by the court before whom the action is pending g emnlovee of the temporary help agency if the emplovees were
if no action is pending, then by a court of recorbiyothe depace coempFI)oy)t/aes. porary help agency pioy

mentor the d'V'Slon'. . . (6m) (a) No leased employee, as defined ih02.315 (1) (g)
(2) In the casef liability of the employer or insurer to make\yhg has the right to make a claiior compensation may make a

paymentinto the state treasury underl€2.490r 102.59 if the  cjaim or maintain an action in tort against any of the following:

injury or death was due to the actionable act, neglect or default of 1. The client, as defined in $02.315 (1) (b)that accepted

a 3rd party theemployer or insurer shall have a right of aCtiO"?ne services of the leased employeé

againsthe 3rd party to recover the sum so paid thtostate trez 2. Any other employee Ieasing. compang defined in s

sury,which right may be enforced either by joining in the actio - )
mentionedin sub.(1), or by independent action. ContributoryE02'315 (1) (f), that provides the services of anotfieased
gmployeeto the client.

negligenceof the employe®ecause of whose injury or death suc .
paymentwas made shall bar recovery if such negligence was 3. Any employee of the client or of that other employeedeas
greaterthan the negligence of the person against whom recovétg company unless the leased employee who has the right to
is sought, and the recovery allowed the employer or insurer siggkea claim for compensation would have a right unde93.03

be diminished in proportion to the amouwftnegligence attribute (2) to bring anaction against the employee of the client or the
ble to such injured or deceased employee. Any action broudf@sed employee of the other employee leasing company if the
under this subsection maypon order of the court, be conseli €mployeesand leased employees were coemployees.

datedand tried together with any action brought under £Lib. (b) No employee of a client who has the right to make a claim

(3) Nothing in this chapter shall prevent an employeen for compensation may make a claim or maintain an action in tort
taking the compensation that the employee may be entitledagainstany of the following:
underthis chapter andlso maintaining a civil action againstany 1. An employee leasing compathatprovides the services
physician,chiropractor psychologist, dentist, physician assistangf a leased employee to the client.
advancedractice nurse prescrih@r podiatrist fomalpractice. 2. Any leased employeef the employee leasing company

(4) If the employer and the 3rd party are insured by the samelessthe employee who has the rightrb@ke a claim for cooe
insurer,or by the insurers whare under common control, thepensationwould have a right under $02.03 (2)to bring an action
employer'sinsurer shall promptly notify the parties in interest andgainstthe leased employee if the employee and leézsed
the department. If the employer hassumed the liability of the employeewere coemployees.
3rd party it shall give similar notice, in default of which any setile  (7) No employee who is loaned by his or her emplayer
mentwith an injured employee or beneficiary is void. Thisssutanotheremployer and whbas the right to make a claim for coen
sectiondoes not prevent the employer or compensation insupgnsationunder this chapter may make a claim or maintain an
from sharing in the proceeds of any 3rd-party claim or actén, action in tort against the employer who accepted the loaned
setforth in sub(1). employee'sservices.

(5) An insurer subject to suk4) which fails to comply with (8) No student of a public school, a private school, or anomsti
the notice provision othat subsection and which fails to amm tution of higher education who is named undet@2.077as an
mencea 3rd-partyaction, within the 3 years allowed by893.54 employeeof the school district, private school, or institution of
may not plead that 893.54is a bar in any action commenced byighereducation for purposes of this chapter and who has the right
theinjured employee undghis section against any such 3rd partjo make a claim for compensation under this chapter may eake
subsequento 3 years fronthe date of injurybut prior to 6 years claim or maintain an action in tort against the employer thatepro
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vided the work training or work experience from which the claim Thewords 2action commenced by the injured employee® in sub. (5) also eacom
arose passthe bringing of wrongful death and survival actions. Ortmaensen & Joloe
: o ) ] o son,Inc.66 Ws. 2d 508225 N.W2d 635(1975).
(8m) No participant in a community service job under s. The6-year limitation on 3rd-party actions for wrongful death provided in 6.

49.147(4) or a transitional placemennder s49.147 (5)who doesnot deny 3rd-party defendants equebtection although other wrongful death

. - ! defendantsire subject to the s. 893.205 (2) 3-year limitatid@rtman vJenson &
unders.49.147 (4) (cpr (5) (c), is provided workes cCOMPeNS@  jonnson, incs6 Wis. 2d 508225 N.W2d 635 (1975).
tion coverage by a Wconsin works agencgs defined under s.  Theextra-hazardous activity exception did not apply to an employee of a general
49.001(9), and who has the right to make a claimdompensee contractowho was injured while doing routine work in a nuclear power plant. Snider

tion under this chapter may make a claim or maintain an actiort- Northern States Power Gl Wis. 2d 224260 N.W2d 260(1975). _
A 3pusiness pursuit® exclusion @defendant coemploysdhomeownés policy

tort agai_n_St the employer who prov_ided mmunity service job gig not ofend public policy Bertlerv. Employers Insurance of aMisaug6 Ws. 2d
or transitional placement from which the claim arose. 13, 271 N.W2d 603(1978).

i i inin@ Thatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against
(8r) No participant in a food stamp employment and tralmngnegligent employer who was substantially more at fault does not render the statute

programunder s49.79 (9)who, under s49.79 (9) (a) 9.is prae  ynconstitutional.Mulder v Acme-Cleveland Corp95 Wis. 2d 173290 N.W2d 276
vided worker's compensatiortoverage by the department 0f(1980).

healthservices or by a Weconsin Wrks agencyas defined in s. Theright to share ir] ajury award was not dependent on participation in thee pro
49.001 (9) or other provider under contract with the departmea‘ﬁgf‘tz'grﬁ’;éhg%‘?ﬂ,‘?\’,'\}’z"(‘,gﬁft('g't‘_' A%g_”iggi’)v_w Bend Mutual Insurance G2

of health services or a courdgpartment under 46.215 46.22 The provision by an employer of alleged negligent medical care to an employee
or 46.23or tribal governing body to administer the food stamjpjuredon the job by persons employed for that purmtidaot subject the employer

employmeniand training prograrand who has the right to make6oot(())(rtlggkl)i)lity for malpractice. Jenkins $abourin,104 Wis. 2d 309311 N.w.2d

aCI_alm_for com_per)satlon U”‘_jer this chapter may make a claim Okn award for loss of consortium is not subject to the distribution formula under
maintainanaction in tort against the employer who provided th&ib.(1). DeMeulenaere Wransport Insurance Cil6 Wis. 2d 322342 N.W2d 56

employmentand training from which the claim arose. (Ct. App. 1983). A A _ .
. . K . o Thetrial court exceeded its authority under subbfd ppplying an alternative atie
(9) No participant in a work experience component ¢ cationformula without the consent of all the parties. An awarghém and stiéring

opportunities and basic skills program who, unsl@9.193 (6) is subject to allocation under su(#), but an award to a spouse for loss of consortium
(a), 1997 stats., was considered to be an employee of the ag%g(:o the employes'death is not. Kottka PPG Industries, Ind.30 Ws. 2d 499

. . \W.2d 160(1986).
adm'n'Ste”nghat program, or who, under49.193 (6) (a)1997 The distribution scheme under sub. (1) renders common-law subrogatioze prin

stats.was provided workés compensation coverag the peee ciplesinapplicable. Martinez v Ashland Oil, Inc132 Ws. 2d 1,390 N.w2d 72(Ct.
son administering the work experience component, and wHep. 1986).

i i i henthere are competing claims for inficient insurance proceeds and one
makesa claim for compensation under this chapter may makeclé?rln is subject to sub. (1) allocation, while the other is not, the formula set forth in

C!a|m Oor maintain an action in tort against the_ employer Wh_(ﬂ)r%s case is to be followedBrewer v Auto-Owners Ins. Col42 Wis. 2d 864418
videdthe work experience from which the claim arose. Thisesul.w.2d 841(Ct. App. 1987).
section does not apply to injuriesoccurring after Feba The?dual persona® doctrine idopted, replacing the 2dual capacity® doctrine. A
ary 28. 1998 3rd-party may recover from an employer oghen the employer has operated in a
' : distinctpersona as to the employee. HenninGeneral Motors Assembiy43 Ws.
(10) A practitionerwho, under s257.03 is considered an 2d1,419 N.w2d 551(1988).

employeeof the state for purposes of Workecompensation cow Unless he or she isfafmatively negligent with respect to the claimant, a person
who employs an independent contractor may not be held vicariously liable to the

eragewhile providing services on behalf of a health care fagilitygependencontractols employees. whner v Continental Casualty Ca43 Ws.
the department of health services, or a local hedépartment 2d379 421 N.w2d 835(1988).
during a state of emgency and who has the right to makelam The legal distinction between a corporation/employer gparership/landlord

: : : thatleased the factory to the corporation, although both entities were composed of
for _compensatl_on _under thIS_ chapter L make a claim or the same individuals, eliminatetthe partners' immunity as individuals under the
maintainan action in tort againstie health care facilitydeparte exclusivity doctrine fomegligence in maintaining the leased premises. Couillard v

ment,or local health department that accepted those servicesYanEss,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).

. o In structured settlement situations, the @remainder® usder (1) from which an
(11) No security oficer employed by theepartment O_f mite employeemust receive the first one-third is the remainder of the front payment after
tary affairs who is deputed under%9.26 (4m)who remains an deductionof collection costs. Skirowski Employers Mutual Casualty Ct58 Ws.

employeeof the state for purposes of worleecompensation cog  2d 242 462 N.w2d 245(Ct. App. 1990).

eragewhile conducting routine external security checks arOU%@?Ub'@ does not require a temporary employer to control or have the rigioo
6!

e . - . " - the details of the work being performed. The temporary employer need oody con
military installations in this state, and who has the right to maks! the work activities of the temporary employee; it need not have exclusive control

aclaim for compensation under this chapter may make a clainogerthe employes work. Gansch.\WekoosaPapers, Inc158 Ws. 2d 743463

- o . ! " - N.W.2d 682(1990).
bring an action in tort against the county in whibk security dfce An employees cause of action created by a 3rd-partyegligenceloes not relate

cer iS_ CondUCting routine external Security C_he(_:ks or againSt tIE]&(?:kto the initial work injury but creates a separate cause of actlmrause of
sheriff or undersherifwho deputed the securityfifer. actionand the employés rights of subrogation accruethe time of the 3rd-party

L . . . gligence.Sutton v Kaarakka159 Wis. 2d 83464 N.W2d 29(Ct. App. 1990).
(12) No individual who is an employee of an entity descrlbeBEA parent corporation can be liable to an employee of a subsidiary as a 3rd-party

in s.102.07 (20¥or purposes of this chapter and who hagitite  tort-feasorwhen the parent negligently undertakes to render senidae subsice

to make a claim for compensation under this chapter may enakiery that the parent should have recognized were necessary for the protection of the

claim or maintain an action in tort against the person describe??‘@gizdiary'semp'oyees- Miller vBristol-Myers, 168 Ws. 2d 863485 N.W2d 31

s.102.07(20) who received the services from which the clai Rightsunder sub. (1) are not a type of subrogation, but provitieet cause of
arose. action. Campion vMontgomery Elevator CA.72 Ws. 2d 405493 N.W2d 244(Ct.

History: 1975 c. 14%s.24, 54; 1977 c. 1951979 c. 323.33; 1981 c. 921985  App. 1992).
a.83s.44;1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17, 289 1997 a. 38 An insurer must be paid under sub. (1pi8rd-party settlement for an injury that
1999 a. 914; 2001 a. 1637; 2003 a. 1442005 a. 96172 253 2007 a. 26s.2645 it concluded was honcompensable but was consequential to the anginal Nele
9121(6) (a) 2007 a. 97185 2009 a. 42154; 2011 a. 183s.2013 a. 165.114,2015  sonv. Rothering174 Ws. 2d 296496 N.W2d 87(1993).

a.55,180 2017 a. 139 A worker's compensation insurer cannot bring a 3rd-party action against an
NOTE: See cases annotated under s. 102.03 as torigét to bring a 3rd- insurerwho paid a claimant undeninsured motorist coverage; uninsured motorist
party action against a coemployee. coverage is contractual and this section only applies to tort ac@mmaa-Mork v.

In a 3rd-party action [now under s. 102.29], safe place liability [now under d0nesi74 Ws. 2d 645498 N.w2d 221(1993). .
101.11]cannot be imposed onfioers or employees of the employérheir liability Sub.(1) does not require an interested party receiving notice of arso8ndsparty
must be based on common law negligence. Pitrowdlkiyor, 55 Wis. 2d 615201  claimto give a reciprocal notice to the party making the claiorder to share in the
N.W.2d52 (1972). settlemenproceeds. Elliot.\AEmployers Mut. Cas. C&76 Ws. 2d 410500 N.w2d
Membersof a partnership are employers of the employees of the partnership. 38 (Ct. App. 1993).
employeecannot bring a 3rd-party action against a member of the employingepart The 2dual persona doctrine® that allows an employesue an employer in tort
nership. Candler vHardware Dealers Mutual Insurance 6@.Ws. 2d 85203  whenthe employer was acting énpersona distinct from its employer persona is @vail
N.W.2d 659 (1973). ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc.
Sub.(1) provides attorney fees are to be allowed as acosts of collection® and, unitéé Ws. 2d 609503 N.W2d 291(Ct. App. 1993).
otherwiseagreed upon, are to be divided between the attorneys for both the employé€hird-party claims under sub. (1) include wrongful death actions; settleme pro
andthe compensation carrier pursuantearrt direction. Diedrick.\Hartford Accee  ceedsare subject to allocation under sub. (1). Stolp@wens-Corning Fibeglass
dent& Indemnity Co.62 Wis. 2d 759216 N.W2d 193(1974). Corp.178 Ws. 2d 747505 N.W2d 157(Ct. App. 1993).
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29 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.30

An insurer had no right to reimbursemémim legal malpractice settlement peo duraldue process because judicial resolution of disputes is part of the statutory claim.
ceedsarisingfrom a failure to file an action for a work related injulfhe employes’  Adamsv. Northland Equipment Companiyc. 2014 W1 79 356 Wis. 2d 529850
injury from the malpractice was the loss of a legal right not a physical.irfmjth ~ N.W.2d 272 12-0580.
v. Long,178 Wis. 2d 797505 N.W2d 429(Ct. App. 1993). This section preserves an existing common law right. It does not create a new right
Damagedor a childs loss of a parestsociety and financial support are not subjecto tort claims against a third party and it does not permit a party to byséatsie
to allocation under sub. (1). Cummingsdawitter, 179 Ws. 2d 408506 N.w.2d  Of repose. Crisanta ¥eritage Relocation Services, 112014 WI App 75356 Ws.
750 (Ct. App. 1993). 2d 529 850 N.w2d 272 13-1369. o
The traditional 4-prongSeamartest for determining whether a person was Formersub. (6)b) 1., 2015 stats., expressly prohibited an employee of a temporary

’:‘Iotanedemployee"I subject t? the exc(ljugive rgm%dy ErOViSiofn%|tT3 gt\\ﬁptezrdapp 5 p :gaeiﬂg :"r\l’goe%%‘fg;e? ?rlgtmcfgr;;grr?srﬁggamoengmg]o;g?%@wg ?c?r a;ﬁteion in
7001??2[);@%,%“28%%%3)_”0 covered by sub. (6). Bauernfeelly s employee'sservices. The necessary implication of that language is that a temporary

h ’ : .__employeewho did not make a claim for compensation under the werkempensa

Pecuniarydamages recovered in a 3rd-party wrongful death action are Slmj’lemtion act was not prohibited from bringing a tort claim against the compensating
distributionunder this section. JohnsanABC Insurance Cdl93 Wis. 2d 35532 employer. Ehr v West Bend Mutual Instrance Compa2918 W1 App 14380 Wis.
N.W.2d130(1995). , 2d 138 908 N.W2d 486 17-0142.

An insurer is entitled to reimbursement under sub. (1) from an empes@ttlee  pohemgn 3rd-party action procedure under theidhbnsin workels compensz

mentwith his or her employer when the empldgdrasis for liabilityis an indemnifie tion act. Piper60 MLR 91
cationagreement with a 3rd-party tort-feasoHoulihan v ABC Insurance Cdl98 o . . . . :

; N Impleadinga negligent employer in a third-party action when the employer has
Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662 . providedworkmans compensation benefits. 1976 WLR 1201.

Sub.(5) extends the statute of limitations only when s. 893.54 is the app ohility . ) N
ute; it does not extend the statute of another state when it is applicable under s. 89@ W(s)gﬁgﬂlligglilllitt%/e? gpgr‘évgg(ﬁilggew;r g;l‘}i%?%f \\;vv?_réelrgggompensatlon on the

Thatsub. (5) only applies to cases subject to tissin statute is not unconstéu 19 S : ’

tional. Bel(l\)/. Ergpgfers Casualty Cmglg Wis. 2d 347541 N.W2d 824 (Ct. App. Preoccupatiomvith Work Defense to Contributory Negligencearlee. Wé. Law

1995),95-0301 May 1995'. . . S
TheSeamarioaned employee test has 3 elementssotten miscast because the _//orker's Compensation Act Naonger Protects Against Employment Disceeni

g ; ; ionClaims. SkinnerWs. Law March 1998.

Seamarcourt indicated that there are four 2vital questions® that must be answerBglion - : . ) :
The 3 elements are: 1) consent by the employee; 2) entry by the employee upon v\\;gs 2”3\'&\3/°'L°ae;, ('\:A%nﬁ;rgleg. Wrker's Comp Carriers Can Compel Settlement.
for the special employer; and 3) power in the special employer to control details ) : y )
the work. When an employee of one employer assists the employees of ano . -
employeras a true volunteea loaned employee relationship does not result. Berng185-30 Other insurance not affected; liability of
g]eagg-l forwyn Tansport, Ltd212Wis. 2d 25567 N.W2d 887(Ct. App. 1997), insured employer . (1) This chapter does notfaftt theorgace

Theallocation of a settiemeta various plaintfs cannot be contested by an insurermzanon0f any m.uwal qr other insurance company or the.nght of
who defaults at the hearirtg approve the settlement. An insurer does not lose i€ employer to insure in mutual or other companies against such
right to share in the proceeds by defaulting, but it does forfeit its right to object to IT@biIity or against the liability for the compensation provifted
applicationof settlement proceeds to specific claims. HerlaciBackhawk Col by this chapter
sionRepair Inc.215 Wis. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760. y i p ) _

In a3rd-party action filed by an insurer under sub. (1), the insurer has the right to (2) An employer may provide by mutual or other insurance,

maintainan action for payments it has made or will mezkthe employee by making i i
aclaim for all of the employeeslamages, including pain and feuing. Threshee by arrangement with employees or otherwise, for the payment to

mensMutual Insurance Co..\Page 217 Ws. 2d 451 577 N.w2d 335(1998), thoseemployees, their families, their dependents or tregiree
95;\2942_ "y dicated th o ) ted sentativespf sick, accidenbr death benefits in addition to the
variety of factors indicated that a pastparticipation in an action constitute i i i H ili

apressin(_;")::l claim under this sectiorienptgrag vThg Hanover Insurance C2002 compensatlorprowded under thlszhapte.r Llab"l.ty f_or conoe

WI App 13 250 Ws. 2d 281640 N.W2d 171 01-0323, pensatioris not afected by any insurance, pontrlbutlon or other
Underthe 2dual persona® doctrine, the empldgesecond role must be so umre benefitdue to or received by the person entitled to that compensa

latedto its role as an employer that it constitutes a separate legal person. St. PauHarﬁ

& Marine Insurance Co. Keltgen,2003 WI App 53260 Ws. 2d 523659 N.W2d . . . L

906, 02-1249. (3) Unless an employee elects to receive sick leave benefits in

A atemporaryhelp agency® requires: 1) an employer who places its employee wj i i i i
a2nd employer2) the 2nd employer controls the emplogegbrk activities, and 3) ieu of compensation under this ChapiéBICk leave benefitare

the 2nd employer compensates the first employer for the empirs@®ices. Place paidduring the period thaemporary di_sabi”ty benefits are [ay
mentturns not on the physical proximity of the employee to an emplbyeupon  able, the employer shall restore sick leave benefits to the

the purpose of the employaaivork. It is a matter of whose work the employee isgper, i H
forming, not where the work is beingerformed. Control requires some evidence o mployeeln an amount equal in value to the amount payable

compulsionor specific direction concerning the emplogeg#ily activities. Peronto u_nderthis_ chapter The CO_mbinE_ltion of temporary disability beme

V. (Aiase %orltqorattrl]mtﬁg?S Vt\tll App §2k278tV\{Js._ 2dt=r3100¢|59_3 l\tl.WZd %33%4'3%?6} i fits and sick leave benefits paidttte employee may not exceed
ny activities that the attorney takes to bring the claim to court on behalf of his

her client, as enumerated Kentgraf constitute a cost of collection amenable totwe employees weekly Wage_'

recoveryunder sub. (1). Sub. (1) does not require a wislampensation attorney ~ (4) Regardlessof any insurance or other contracn

to demonstrate that his or her activities substantially contributed to obtattioge i i i
ery from the third partyor that the activities were taken behalf of the employee, employeeor dependent entitled to compensation under thISCBhap

in‘order to join in the pressing of a claim. AndersoS| Preferred Insurance Ceen  t€F' May recover compensation directly frahe employer and
pany,2005 WI 62 281 Wss. 2d 66697 N.W2d 73 03-1880. may enforce in the persabwn name, in the manner provided in

Thededuction for costsf collection under sub. (1) must be reasonable. The circ;tl‘%::is chapterthe Iiability of any insurance company whicisured

courtmust consider all of theircumstances to determine whether a contingency f T .
figure is reasonable and look to the factior§CR 20:1.5(ajhat help determine the the liability for that compensation. The appearance, whethee gen

{ﬁalsodnatglenen‘ an ﬁttorgess fﬁ,e-h ;or h,our,lty mrg?y {eeslg,tniwtthmust follovl\)lI eralor special, of any such insurance carrier by ageattorney

elodestar approach under which the circuit c irst multiply the reasonable : ; : At

hoursexpendedy a reasonable rate then make adjustments usii8tRe20:1.5(a) ConStltUteswa,lver of the service of copy of appllcatlon and of

factors. The sum of all thattorneys' reasonable fees and costs,ayneed not, Noticeof hearing required by 402.17

equala reasonable cost of collection. The court must evaluate the total cost @kcollec i i i

tion and determine whether that sum is reasonable, in light of, among other thineqs (5) Paymenb.f compensatlon under this chapter by either the

therecovery Anderson yMS Preferred Insurance Compa2g05 Wi 62281 Ws. ~ €mployeror the insurance company shall, to the extent thereof,

2d T6h& 697 Nt-V\ledt7,b3 <t3_3-1f880- la undB 142 Ws. 2d 864 anplies wh barrecovery against the other of the amount so paid. As between
epro rata distribution formula undBrewery s. 4 applies whenever ; ;

theinsurance proceeds are irfstiént to satisfy all claims regardless of the reasonthe employer an.d the insurance compqngyment by eithethe

for that insuficiency, including a settlement by the parties. Allocatirgispropoce  €mployeror the insurance company directly to the employee or

tionateamount of the total settlement to claims that are exempt from suiroiyee ~ the person entitled to compensation is subject to the conditions of

ventslegislative intent. Th8rewerformula prevents the parties from using sedtle the polic

mentas an end-run around the purposes of the waskeompensation scheme. policy.

(’\‘Tr\%s% é}cglgzcgsl;igishing dchnologyInc.2005 W1 App 70280 Wis. 2d 743695 (6) Thefailure of the assurei do or refrain from doing any
.SL:Ib.(l) transforma workets compensation insuterright of subrogation into a act reqwred by the. p0|IC}8 not .avallable t_O .the Insurance carrier
right to bring direct claims against 3rd-partyrtfeasors. The insurer is entitied to @S & defense against the claim of the injured employee or the

prosecutehe action along with the employee by virtue of sub. (1). Sub. (1) gives figured employees dependents.

trial court the right to settle a dispute between the two pliirei$ to whether or not . . .

acompromise settlementfefed by the defendant should be accepted and does not (7) (&) The department or thidivision may Ord_er direct reica

differentiatebetween the employesnd the workes compensation insureDalka  bursemenbut of the proceeds payable under this chapter fmepay

N Family Mutual Insurance CZ0TL WI App 90 334 Ws. 20 686799 mentsmade under a nonindustrial insurance policy covering the
A circuit court may compel an employee to accept settlement of a claim again&@medisability and expenses compensable undedz.42when

3rd party under sub. (1). This resdbes not violate the employseight to a jury  the claimantconsents or when it is established that the payments

trial because the claim sub. (1) creates is not the counterpart of a cause of acti : P . N
law recognized at the time of the adoption of thedshsin Constitution. The circuit %ﬁerthe nonindustrial insurance policy were impropéo attoce

court's authority to compel an employee to accept settlement does not violateeprde@Y fee is due with respect to that reimbursement.

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
Board Orders filed before and in ef fect on January 17, 2019. Published and certified under s. 35.18. Changes ef fective after
January 17, 2019, are designated by NOTES. (Published 1-17-19)
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102.30 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 30

(b) An insurer who issues @onindustrial insurance policy begiven to the Wsconsin compensation rating bureau rather than
describedn par(a) may not intervene as a party in any proceedirtg the department in a medium approved by the department after
underthis chapter for reimbursement under. gay. consultationwith the Wsconsin compensation rating bureau.

History: 1973 c. 1501975 c. 14%s.25,54;1975 c. 1991985 a. 831987 a179  Wheneverthe Wsconsin compensation rating bureau receives
2015a. 55 sucha notice of cancellation or terminatiéirshall immediately

The prohibition of intervention by nonindustrial insurers under sub. (7) (b) meco . . . 7
stitutional. An insurer is not denied a remedy for amounts wrongfully paid to i!réonfy the department of the notice of cancellation or termination.

insured.It may bring a direcaction the insured. Employers Health Insurance Co. v . iqaui i i
Tesmer161 Ws. 20333460 N.W2d 203(Ct. App. 190%). (b) 1. Inthe event of a court-ordered liquidatiohan insuce

Althoughsub. (7) (a), read in isolation, authorizes the reimbursement of asubR§1CECOMpPanya contract Of inswance issued by that compauwy ter
gatedinsurer when an insuresecomes subrogated by paying medical expenses arigiinateson the date specmed in the court order
ing from injuries that are compensable under this chaatet the employés workoe

er's compensation insurance carrier is in liquidation, s. 646.B)Lfecludes the 2. Rega_rdless of Whethe_r the nOtice_S re_qUired undefalar
commissionfrom ordering the employer to reimburse the subrogated insurer thavebeen given, a cancellation or termination feetfve upon

thoseexpenses. Wconsin Insuranc8ecurity Fund vLabor and Industry Review ; i i
Commission2005 W1 App 242288 Ws. 2d 206707 N'W2d 293 04-2157 the effective date ofeplacement insurance coverage obtained by
the employey the efective date of an order underl92.28 (2) (b)

102.31 Worker's compensation insurance; policy — regce exemptingthe employer fronthe duty to carry insurance under s.

ulations. (1) (a) Every contracfor the insurance of compemsa 102-28(2) (a), or the efective date of an election by an employer

tion provided under this chapter or against liability therefor isesugnders.102.28 (2) (bmjo self-insure its liabilityfor the payment

ject to this chapter angrovisions inconsistent with this chaptefof compensation under this chapter

arevoid. (3) Thedepartment may examine from time to time the books
(b) Except as provided in p4c), a contract under pga) shall andrecords ofany insurer insuring liability or compensation for

be construed to grant full coverage aif liability of the assured a@nemployer in this stateThe department may require an insurer

underthis chapter unless the department specifically consents iydesignate one mailing address for use by the department and to

written order to the issuance of a contract providing dividedice €spondto correspondence frothe department within 30 days.
anceor partial insurance. Any insurer thatefuses or fails to answer correspondence from

(c) 1. Liability under s102.35 (3)is the sole liability of the the department or to allow the department to examine its books

employer, notwithstanding any agreement of the parties to t@%d records is subject to enforcemeptoceedings under s.
contrary. 1.64 _ _
2. An intermediate agency or publisher of a newspaper or (4) If any insurer authorized to transact wotkerompensa

magazinemay under its own contract of insurance, cdihility = UCN insurance in this stafails to promptly pay claims for cooa

of persons selling or distributing the newspaper or magazine Rfgf'Sationfor which it is liable or fails to make reports to the
the street or from house to house for an intermediate or indep8fPartmentequired by s102.3§ the department may recoen
dentnews agencyif the contract of insurance tife publisher or mendto the commissioner of insurance, with detailed reasons,
intermediateagency is endorsed to cover those personshelf thatenforcement proceedingmder s601.64be invoked. The

publisherso covers, the intermediate or independent news age§@jnMissioneshall furnisha copy of the recommendation to the
neednot cover liability for those persons. insurerand shall set a date for a hearing, at which both the insurer

. ; dthe department shall bé@ided an opportunity to present @i
(d) A contract procured to insure a partnership may not tmeccg’gnce. If after thehearing the commissioner finds that the insurer
struedto cover the individual liability othe members of the pest hasfailed to carry out its obligations under this chagtte conoe
nershipin the course of a trade, busingegfession or occupation -~ ° k
PRSI . hall institute enforcement proceedings under s.
conductedoy them as individuals. A contrgatocured to insure missioner s o . S
anindividual may not be construed to cover the liability of acBar?r?;I'IG(?islrfntizs %%mcnc;:ﬁglg?netr does not so find, the commissioner
nership of which the individual is a member or to cover the tabit 5) If | P h ) the depart ; tod f
ity of the individual arising as a member of any partnership. . any employer whom the department exempted iroaecar
(dL) A contract procured to insure a limited liabiltgmpany rying compensation insurance arbitrarily or unreasonably refuses

may not be construed to cover the individual liability of the meerfMPloymentto or dischages employees because of a nooalis
bersof the limited liability company in the course of a trade, deus2ling Physical condition, the department shall revoke the ezemp

nessprofession or occupation conducted by them as individual©n ©f that employer _ _

A contract procured to insure an individual may not be construed(6) The department has standing to appear as a complainant
to cover the liability of a limited liability company of which theandpresent evidence in any administrative hearing or cougepro
individual is a member or to cover the liability of the individuafeeding instituted for alleged violation of628.34 (7)

arisingas a member of any limited liability company (7) If the department by one or more written orders sjecifi
(e) An insurer who provides contract under pdg) shall file ~ cally consents to the issuanceasfe or more contracts covering
the contract as provided in §26.35 only the liability incurred on a construction project and if theceon

(2) (a) No party to a contract of insurance may cancel theecaijructionproject owner designatéise insurance carrier and pays
tractwithin the contract period or terminaienot renew the caa 10" €ach such contract, the construction project owner shakeeim
tractupon the expiration date undinotice in writing is given to Pursethedepartment for all costs incurred by the department in
the other party fixing the proposed datecaicellation or declee lssw_ngthe written orders and in ensuringnimum confusion and
ing that the party intends to terminate or does not intend to red@@ximum safety on the construction projectAll moneys
the policy upon expiration. Except as provided in. ga), when recewedunder this s.ubsectlon shall be erosned |anE§<ers
aninsurance company does mehew a policy upon expiration, COmpensatioroperations fund and credited to tigpropriation
the nonrenewal is not fctive until 60 daysfter the insurance accountunder s20.445 (1) (rb)
companyhas given written notice of the nonrenewal to the insured (8) The Wisconsin compensation rating bureau shall provide
employerand the department. Cancellation or termination ofthe department with any information that the department may
policy by an insurance company for any reason other than smnrequestrelating to workets compensation insurance coverage,
newalis not efective until 30 days after the insurance companpncluding the names of employers insured and any insured
hasgiven written notice of the cancellation or termination to themployer'saddress, business stattype and date of coverage,
insuredemployer and the department. Notice to the departmenanualpremium code, and policy information including raem
may begivenby personal service of the notice upon the depatiers, cancellations, terminations, endorsements, iginistatee
mentat its ofice in Madison or by sending the notice to the depannentdates. The department may enter iotmtracts with the
mentin a mediumapproved by the department. The departmeWfisconsincompensation rating bureau to share the costs of data
may provide by rule that the notice of cancellation or terminatigorocessingand other services. No informatiobtained by the
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departmentunder this subsection may be made public by thenot liable under sL02.03for any compensation payable under
departmenexcept as authorized by thassbnsin compensation this chapter to an employee of a client who is not a leased
rating bureau. employee.

History: 1971 c. 260307; 1975 c. 391975 c. 14%s.26, 54; 1975 c. 199371,

1977¢. 26195 1970 c. 2781981 ¢, 971983 a. 188,329 (25) 1985 . 2083 1087 . (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as pra
a.179 1989 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005a. 1722007  Videdin subs(4) and(5) (a) an employee leasing company shall
a.185 2009 a. 2062015 a. 180 insure its liability under sul§2) by obtaining a separateorkers

Cross-reference: See also s©OWD 80.61and80.65 Wis. adm. code. i i ;
o ! ._compensationnsurance policy for each client of the employee
Sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance writti p P Y ploy

in the name of one venturer is ficiént to cover his or her joint liabilitylnsurance 'f@asingcompany under a multiple qurdinated palidhe poliCy
Companyof North America vDILHR, 45 Wis. 2d 361173 N.w2d 192(1970).  shallname both the employee leasing company and the akent

named insureds, shall indicate which named insured is the

102.315 Worker's compensation insurance; employee employedeasing company and which is the client, shall designate

leasing companies. (1) DEeFINITIONS. In this section: eitherthe employee leasingompany or the client, but not both,
(&) @Bureau® means the MEonsin compensation ratingasthe first namednsured, and shall provide the mailing address

bureauunder s626.06 of each namedéhsured. Except as permitted under 9. an

(b) aClient° means a person that obtains all or part of itsmoisurermay issue a policy for a client undéis subsection only
temporary,ongoing employee workforce through amployee if all of the employees of the client are leased employees and are
leasingagreement with an employee leasing company coveredunder the policy

(c) 2Divided workforce® means a workforcevhich some of ~ (4) MASTERPOLICY; APPROVAL REQUIRED. An employee leas
the employees of a client are leased employees and some ofitigecompany may insure its liability under si®) by obtaining
employeef the client are not leased employees. a master policy that has been approved by the commissioner of

(d) aDivided workforce plan® means a plan under which fhsuranceas provided in this subsection. The commissiafier
worker's compensation insurance policies are isdoezbver the insurancemay approve the issuance of a master polichef
employeesof a client that has a divideslorkforce, one policy insurerproposing to issue the master policy submits a filing to the
coveringthe leased employees of the client and one policy asvBtireaushowing that the insuréas the technological capacity and
ing the employees of the client who are not leased employee®perationcapability to provide to theureau information, inclue

(e) 2Employee leasing agreement® means a written contra® unit statistical data, information concerning proof of coverage
betweeran employee leasing company and a client under whifRd cancellation, termination, and nonrenewal of coverage, and

the employee leasing company provides all or part of the naste y otherinformation that the bureau may require, at the client
porary,ongoing employee workforce of the client. eveland in a format required by the bureau #relbureau suk

mits the filing to the commissioner of insurance for approval

( 2Employee leasing companyfeans a person that @en e h -
: ; unders.626.13 A master policy filing under this subsection shall
tractsto provide the nontemporaryngoing employee workforce also establish basic manual rules governing the issuance of an

of a client under a written agreement, regardless of wh#iker . h ; -
person uses the term 3professional employer ganization,° insurancepolicy covering the leased employees otligided

1PEQ ta loasing company regstered Sifeasing core OXCIEE L eEaninent i Sl ane e caneelaon
pany,°or 2employee leasing compahgr uses any othgsimilar ’ P

name,aspart of the persos'business name or to describe thespepul: (10)- On approval by the commissioner of insurance of a
son'sbusiness. *Employee leasing company® does not ingud&'asterpolicy filing, an insurer may issue a master policy to an
cooperativeeducational servicagency This definition applies ¢MPloyedeasingcompany insuring the liability of the employee
only for the purposes of this chapter and does not apply to the [f&singcompany under sukg).
of the term in any other chapter (5) MASTER POLICY; SMALL CLIENTS. (a) Regardless of
(g) 2Leased employee® means a nontemporanygoing whethera master policy has been approved under $4.an
employeewhose services are obtained byclkent under an €mployeeleasing company may insure its liability under @.
employedeasing agreement. with respect to a group of small clients of the employee leasing
companyby obtaining a master policy in the voluntary market
. o ; : : insuringthat liability. The fact that an employee leasing company
insurancepolicy issued by an insurer authorized to do business sa client thatis covered under a mandatory risk-sharing plan

this state to an employee leasing company in the nanteeof !
. : unders.619.01does not preclude the employee leasing company
employedeasing company thabvers more than one client of thefrom obtaining a master policy under this paragraph so long as that

employeelegsmg company . . client is not covered under the master polidy insurer may issue
(i) @Multiple coordinated policy® means a contract of irwsur.

ancefor workefs compensation under which an insurer amhgnmaster policy under this paragraph insuring in the voluntary
. ; ! > ; arketthe liability under sub(2) of an employee leasing cam
rized to do business in this state issues separate Woda@roe Y b2) pioy 9

anywith respect to a group of small clients of the employeedeas

pensatiorinsurance policies to an employee Ieasing_companyf company regardless of whether any of thasall clients has
eachclient of the employee leasing company that is insured un ivided workforce.

the contract.

(h) @Master policy® means a single workercompensation

) . . . (b) Within 30 days after the fefctive date of an employee leas
() *Small client® means a client that has an unmodified annyg agreement with a small client that is covered under a master

a1 L P, nelidng the Dusiness of iy under pa() the employee leasing company shal epor
9 0 the department all of the following information:

shipwith the client, that is equal to or less than the threshold below . .
which employers areot experience rated under the standards and 1- The name andddress of the small client and of each entity
criteriaunderss.626.11and626.12 without regard to whether the OF 0fganization that is under common control or ownersith
clienthas a divided workforce. the small client. o

(2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas 2. The number of employees initially covered under theoenas
ing companyis liable under s102.03for all compensation pag ter policy.
ableunder this chapter to a leased employee, including amgpay 3. The estimated unmodified annual premium assignable to
mentsrequired under s102.16 (3) 102.18 (1) (b) 3or (bp), thesmall clients business, including the business of all entities or
102.22(1), 102.35 (3) 102.57 or 102.60 Except as permitted organizationghat are under common contai ownership with
unders.102.29 an employee leasing company may not seek tire small client, without regard to whether the small client has a
receivereimbursement from another employer for @ayments divided workforce, which information the small client shall report
madeas a result of that liabilityAn employee leasing companyto the employee leasing company
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4. The efective date of the employee leasing agreement.  (d) When the department receives a notification unde(tpar

(c) Within 30 days after the fefctive date of coverage of athe department shall immediately providecopy of the notifioa
smallclient under a master policy under.fa), the insurer grif  tion to the bureau.
authorizedby the insurerthe employee leasing company sit| (e) 1. If a client intends to terminate a divided workforce plan,
proof of that coverage with the department. Covedgesmall the client shall notify the department of that intent on a fornaepre
clientunder a master policy becomes binding when the insurersefibedby the department. efmination of a divided workforce
employeeleasing companfiles proof of that coverage under thisplan by a client is not &ctive until 10 days after notice of theder
paragraphor providesnotice of coverage to the small clientminationis received by the department.
whicheveroccurs first. Nothing in thiparagraph requires an 2. If an insurer cancels, terminates, or does not renew asvork

employedeasing company or an employee of an employee:de%?.S compensation i " g
; . ; ; ! on insurance poliggued under a divided wark
ing company to be licensed as an insurance intermediary underfgpc.e plaﬁ that covers in the vglur:?:myarket the employees of a

628 ; -
. - . . lientwh tl d I , the divided kf I
(d) If at any timethe unmodified annual premium as&gnabl?s?n WhO 8re No' 'eased empioyees, te divided WorKioree p.an

he busi f Il cl hat d und erminated on the fefctive date of the cancellation, termination,
tothe business of a small client that Is covered under a master gol, ,yrenewal of the policyunless the client submits evidence
icy under par(a), including the business of all entities ogace

nizations that are under common control or ownership with tanderpat (c) that both the leased employees of the client and the
A X rship ?nployee:nf the client who are not leased employees are covered
small client, without regard to whetheéhe small client has a

divided workforce, exceeds the threshold below which employe'IJémlera maqdatory risk-sharing plan.

arenotexperience rated under the standards and criteria under ss3: If an insurer cancels, terminates, or does not renew asvork

626.11and626.12 the employee leasing company shall notify th&!'S compensation insurance polisued under a divided wark

insurerand obtain coverage for the small client under &jor force plan that covers under the mandatory risk-sharing plan

(4). unders. 619.01t_h_e employees of a_cllent _vvho are not leased
(6) DIVIDED WORKFORCE. (a) If a client notifies the depart employeesthe dividedworkforce plan is terminated on théesfoe

mentas provided under pai) of its intent tohave a divided tivg date of the cancellation, termination, or nonrenewal of the
workforce,an insurer may issue a workecompensatiomsuice Policy.

ancepolicy covering only the leased employees of the client. An (7) FILING OF CONTRACTs. An insurer that provides olicy
insurerthat issues a policy covering only the leased employeesunidersub.(3), (4), or (5) (a)shall file the policy as provided m
aclient is not liable under $02.03for any compensation payable626.35

underthis chapter to an employee of the clieiib is not a leased  (8) CovERAGE OF CERTAIN EMPLOYEES. (@) A sole proprietor
employeeunless the insurer also issues a policy covering thabartner or a member of a limited liability company is not eligible
employee. A client that has a divided Woykforce shall insure it workers compensation benefits undepalicy issued under
employeeswh_o arenot leased employees in the voluntary mark b.(3), (4), or(5) (a)unless the sole proprietqrartney or menwe
andmay not insure those employees under the mandatory rigis, eectscoverage under 402.075by an endorsement on the

sharingplan under s619.01unless the leased employees of thg iy namina th le propri rtneror member who h
client are covered under that plan. Elc;g)éda ing the sole proprietgpartney or member who has so

(b) A client that intends to have a divided workforce shall (b) An officer of a corporation is covered for worl@conte

notify the department of that intent on a form prescribed by tB?énsatiorbenefits under a policy issued under €8l.(4), or (5)

departmenthat includes all of the following: , unless the diter elects under 4.02.076not to be covered

1. The names and mailing addresses of the client and Hiyerthe policy by arendorsement on the policy naming thioef
employeeleasing companythe efective date of the employee .o \who has so elected.

leasingagreement, a description of the employees ofcliest

who are not leased employees, and such ditiermation as the _ (€) An employee leasing company shall obtain a wdsker
departmentnay require. compensatiotinsurance policy that iseparate from a policy cos

2. Except as provided in péc), evidence that themployees e”n% the eTi)Aoyees |Wh0m| I I(_eases to its C“ims to cd:vler d
of the client who are not leased employees are covetbd vobe employeeso € employee leasing company who are not lease
untarymarket. That evidence shall be in the form of a copy of tfePI0yees. . . .
information page or declaration page of a wokeompensation ~ (9) PREMIUMS. (a) An insurer that issues a policy under sub.
insurancepolicy or binder evidencing placement of coverage i®): (4), or (5) (a)may chage a premium for coverage under that
the voluntary market covering those employees. policy that complies with the applicable classifications, rules,

3. Anagreement by the client to assume full responsibility t§t€sand rating plans filed with and approved by the coroenis
immediatelypay all compensation arather payments payable Sionerof insurance under 626.13
underthis chapter as may be required bydepartment should a  (b) For a policy issued under syB) in which an employee
disputearise between 2 or more insurers as to liability under tHeasingcompany is the firstamed insured or for a master policy
chapter for an injury sustained while a divided workforce planissuedunder sub(4) or (5) (a), an insurer may obligate only the
in effect, pending finatesolution of that dispute. This subdivisioremployeeleasing company to pay premiums due for a ckent'
doesnot preclude a client from insuring that responsibility in asoverageunder the policy and may not recover any unpaidepre
insurerauthorized to do business in this state. miumsdue for that coverage from the client.

(c) If the leased employees of a client are covered under@ () This subsection doemt prohibit an insurer from doing any
datoryrisk-sharing plan under $19.01 the client mayinstead of the following:
of providing the evidence required ungier (b) 2, provide evie 1. Collecting premiums or other clyms due with respect to

dencein its notification under pa¢b) that both the leased emptey , .; it il :
eesof the client and the employeekthe client who are not Ieasedad'em by means of list billing through an employee leasingeeom

employeesare covered under that mandatory risk-sharing pIaR.a y- . . o

That evidence shall be in the form of a copy of the information 2. Requiring an employee leasing company to maintairoe let
pageor declaration page of a workercompensation insurancete_rOf credit or other form of security to ensure payment of eepre
policy or binderevidencing placement of coverage under theamafium.

datory risk-sharing plan covering both those leas=uployees 3. Issuing policies that haxecommon renewal date to all, or
andemployees who are not leased employees. aclass of all, clients of an employee leasing company
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4. Grouping together the clients of an employee leasingegom 3. An insurer may cancelerminate, or nonrenew a policy
panyfor the purpose obffering dividend eligibility and paying describedn subd.1., including cancellation or termination af

dividendsto those clients in compliance with&81.51 policy providing continued coverage under subgdby providing
5. Applying a discount to the premium chad with respect Written noticeof the cancellation, termination, or nonrenewal to
to a client as permitted by the bureau. theinsured employee leasing company and to the department as

éequiredunder s102.31 (2) (apnd by providing that notice to the

6. Applying a retrospective rating option for determining th gsuredclient. Except as provided in $02.31 (2) (b)cancellae

premiumchaged with respect to a client. No insurer or employ > - . )\
leasing company may impose, allocate to, or collect from a of ion or termination of a policy under this subdivisimn any reae

enta penaly under 3 retrospecie raiig opton aangemef{l oL 1'n HIIETewS PRI ol 20 080 Sl e
This subdivision does not prohibit an insurer from requiring 1o the irﬁ)sured employdeasing companyhe insured client
employedeasing company to pay a penalty under a retrospect ploy 9 pan '

; : : 4 dthe department. Except as provided ib02.31(2) (b) nonree
rating option arrangement wittespect to a client of the employeq"lewal of appolicy under thFi)s sugdivision is nofegft%v(e)until 60

leasingcompany days after the insurer has provided written notice of tlasece
(10) CANCELLATION, TERMINATION, AND NONRENEWAL OF POLICE  ceilationor termination to the insured employee leasing company

CIES. @ 1. A poll_cy |ss_ued under s_lQB) in which the er_an(_)yee theinsured client, and the department.

leasingcompany is thdirst named insured and a policy issued ~ , ¢ employee leasing agreemerteisninated during the

undersub.(4) or (5) (a)maybe cancelled, terminated, or nocmepolicy period of a policy described in sulid. an insurer shall caa

newed as provided in subds.to 4. o celthe employee leasing compasgoverage under the policy by
2. The insureds under a policy described in sibthay cage anendorsement to the policy and coverage of the client under the
cel the policy during th@olicy period if both the employee leasingyolicy shall continue as to all employees of the client urtless
companyand the client agree to the cancellation, the cancellatigglicy is cancelled or terminated as permitted under saibd.
is confirmed by the employdeasingcompany promptly provi®®  History: 2007 a. 1852015 a. 180
ing written confirmatiorof the cancellation to the client or by the
clientagreeing to the cancellation in writing, and the insuremepr©02.32 Continuing liability; guarantee  settlement,
vides written notice of the cancellation to the department ggoss payment. (Im) In any case in which compensatjogmoe
requiredunder s102.31 (2) (a) mentsfor aninjury have extended or will extend over 6 months
3. Subject to subds., an insurer may cancel, terminape, Or more after the date of the injury or in any case in which death
nonrenewa policy described in subd. by providing written benefitsare payable, any party in interest piaythe discretion of
notice of the cancellation, termination, or nonrenewal to thé@edepartment or the division, be disafed from, orcompelled
insured employee leasing company and to the departrasnt to guarantee, future compensation payments by daygpf the
requiredunder s102.31 (2) (ajnd by providing that notice to thefollowing:
insuredclient. The insurer is noequired to state in the notice to  (a) Depositing the present value of the total ungaithpensee
theinsured client the facts on which the decision to cancel,derrtion upon a 5 perceribterest discount basis with a credit union,
nate,or nonrenew the policy is based. Except as provided insavingsbank, savings and loassociation, bank, or trust coen
102.31(2) (b), cancellation or termination of a policy undeis panydesignated by the department or the division.
subdivisionfor any reason other than nonrenewal isefiective (b) Purchasing an annuijtwithin thelimitations provided by
until 30 days after the insurer has provided written notidd@f |aw, from an insurance company licensed in this state tliasige
cancellationor termination to the insured employee leasing @nhatedby the department.

pany,the insured client, and the department. Exceptagded (¢) Making payment igross upon a 5 percent interest discount
ins.102.31 2) (b_) nonrenewal of a p_ollcy under this S_Ubd'V'S_'Orbasisto be approved by the department or the division.
is not efective until 60 days after the insurer has provided written (d) In cases in which the time for making payments or the

noticeof the cancellation dermination to the insured employeeamountsof payments cannot be definitely determirfedpishing
leasingcompanythe insured client, and the department.

; ) abond, or other securjtgatisfactory to the department or the @ivi

4. If an employee leasingpmpanyterminates an employee sjon for the payment of compensation as maylbe or become
leasingagreement with a cliei its entiretyan insurer may c@ due. The acceptance of the bond, or other seguaityl the form
cel or terminate a policy described in subdcovering that client andsuficiency of the bond or other securighall be subject to the
during the policy period by providing written notice of the @angpprovalof the department or the division. If the employer or
cellationor termination to the insured employee leasing compajisureris unable offails to immediately procure the bond, the
and the department as required undé08.31 (2)a)and by pree  employeror insureyin lieu of procuring the bond, shall deposit
viding that notice to the insured client. The insurer shall statevifith a credit union, savings bank, savings and loan association,
the notice to the insured client that the policy is betagcelled pank,or trust company designated by the department atithee
or terminated due to the termination of the employee leasiggnthe maximum amount that magasonably become payable
agreement.Except as provided in $02.31 (2) (b)cancellation in those cases, to be determined by the department divikien
or termination of a policy under this subdivision is ndeefive atamounts consistent with the extent of the injuries and the law
until 30 days after the insurer has provided written notidd®f Thebonds and deposits may be reduced only to satisfy claims and
cancellationor termination to the insured employee leasing @ninay be withdrawn only after the claims which they are to guaran
pany,the insured client, and the department. teeare fully satisfied or liquidated under p&), (b), or (c).

(b) 1. A policy issued under su3) in which the clientisthe  (5) Any insured employer main the discretion of thdeparte
first named insured may be cancelled, terminated, or nonrenewgghtor thedivision, compel the insurer to dischar or to guarae
asprovided in subd<. to 4. teepayment of, the employerliabilities in any case described in

2. The insureds under a policy described in stibohay cace sub.(1m)and by that dischge or guarantee release the employer
celthe policy during th@olicy period if both the employee leasingrom liability for compensation in that casecept that if for any
companyand the client agree to the cancellation, the cancellatitggsona bond furnished or deposit made under €l) (d)does
is confirmed by the employdeasingcompany promptly provige notfully protect the beneficiary of the bond or deposit, theaom
ing written confirmatiorof the cancellation to the client or by thepensatiorinsurer or insured employeas the case may be, shall
clientagreeing to the cancellation in writing, and the insureseprétill be liable to that beneficiary
vides written notice of the cancellation to the department as (6) (a) If compensation is due for permanent disability folew
requiredunder s102.31 (2) (a) ing an injury or if death benefits are payable, payments shall be
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madeto the employee or dependent on a monthly basis @s ptommissionmay deny a request made under%35 (1)or, sutpe
videdin pars.(b) to (e). jectto s.102.17 (2m)and(2s), refuse to honor a subpoena issued

(b) Subject to patd), if the employer or the employsrinsurer by an attorney of record in a civil oriminal action or special poe
concedediability for an injury that results in permanent disabilityceeding tdnspectand copy a record that is confidential under this
andif the extent of the permanent disabilitgn be determined Paragraphunless one of the following applies:
basedona minimum permanent disability rating promulgated by 1. The requester is the employee who is the subject of the
the department byule, compensation for permanent disabilityecordor anattorney or authorized agent of that employee. An
shallbegin within 30 days after trend of the employeghealing attorneyor authorized agent of an employee who is the subject of
periodor the date on which compensatfontemporary disability arecord shalprovide a written authorization for inspection and
endsdue to the employesreturn to work, whichever is earlier copyingfrom the employee if requested the department, the

(c) Subject to patd), if the employer or the employarinsurer division, or the commission.
concedediability for an injurythat results in permanent disability 2. The record thas requested contains confidential infooma
but the extent of the permanent disability cannot be determinieh concerninga workets compensation claim and the requester
without a medical report tharovidesthe basis for a minimum is an insurance carrier or employer that is a party to any werker
permanentlisability rating, compensation for permanent digsabicompensatiorclaim involving thesame employee or an attorney
ity shall begin within 30 days after the employer or the emptoyepr authorized agent of thaisurance carrier or employ@&xcept
insurer receives a medical report that provides a basis for ageerthat the department, the division, or the commission is not
nentdisability rating. requiredto do a random search of its records and may require the

(d) The department shall promulgate rules for determiniﬁqquesw‘to provide the approximate date of the injury and any

whencompensation for permanent disability stultyin in cases Otherrelevant information that would assist the department, the

in which the employer or the employ@insurer concedes liaba division, or the commission in flnqllng the record_ requestad.

ity, but disputes the extent of permanent disability attorney orauthorizedagent of an insurance carrier or employer
(€) Payments for permanedisability, including payments thatis a party to an employesworkets compensation claim shall

basedon minimum permanent disabilitatings promulaated b providea written authorization for inspection and copying from
thedepartment by rSIe, shalbntinue on tasamgjnthply basig and st%/aﬁhe insurance carrier or employer if requested by the department,
accrueand be payable between intermittent periods of tempor&ﬂ?d'v's'on‘ or the commission.

disability so long as the employer or insurer kndtes nature of 3. The record thas requested contains financial information
the permanent disability provided by a self-insured employer or bgn applicant for

ﬁemptionunder s102.28 (2) (bnd the requester is the selfmn

§ redemployer or applicant for exemption or an attorney or

gy(géhorizedagent of the self-insured employer applicant for
xemption. An attorney or authorized agent of gef-insured

a:,{Enployeror of the applicant foexemption shall provide a written

thorizationfor inspectionand copying from the self-insured
employeror applicant for exemption if requested by the depart
ment.

4. A court of competent jurisdiction in this state ordéres

(6m) Thedepartment or the division may direct an advance
apayment of unaccruembmpensation for permanent disability o
death benefits if the department or the division determines that
advancepayment is in the best inter@dtthe injured employee or
theemployees dependents. In directing the advance, the dep
mentor the division shall give the employer or theployels
insureran interest credit against its liabilitf'he credit shall be
computed at 5 percent. An injured employee or dependant
receiveno more than 3 advance payments per calendar year e .

(7) No lump sum settlement shall be allowedainy case of departmentthe dIVISIO_n, or the commission to release tk_u_e record.
permanenttotal disability upon an estimated life expectancy - The requester is the departmeithildren and families or
exceptupon consent of all parties, after hearing and finding by tR&ECUNLY child support agency undeiSS.53 (5) the request is

division thatthe interests of the injured employee will be prinadeunder s49.22 (2m) and the request is limitdd the name
servedby the lump sum settlement. andaddress of themployee who is the subject of the record, the

History: 1977 . 1951979c. 2781983 a. 98368, 538 1991 a. 2211993 a. 492 Name and address of the emplogesrployerand any financial

2001a. 37 2003 a. 1442005 a. 1722007 a. 1852015 a. 55 informationabout that employee contained in the record.
gross-reference: See also s®WD 80.32 80.33 80.39 and80.5Q Wis. adm. 6. The department of revenue requests the record for the pur
coade.

Theinterest credit under sub, (6) [now sub. (6m)] was properly calculated on a p&S€ Of locating a person, or thgsets of a person, who has failed
annumbasisrather than a one-time simple interest basis. HambiRC,223 Ws.  to file tax returns, who has underreported taxable income or who

2d 183 588 N.W2d 358(Ct. App. 1998)98-0051. is a delinquent taxpayer; identifying fraudulent tax returngrase
viding information for tax-related prosecutions.

(c) A record maintained by the department, the divisiother
mmission that contains employer or insurénformation
obtainedfrom the Wsconsin compensation rating bureau under
c%§02.31 (8)r626.32 (1) (a)s confidentialand not open to public
inSpectionor copying under s19.35 (1)unless the \lgconsin

saryfor the proper and &€ient administration of this chapter compensatiomating bureau authorizes public inspectionapye
(2) (a) Except as provided in paf®) and(c), the records of 'ﬂg of that information.

the department, the division, and the commission, related to t . .
administrationof this chapter arsubject to inspection and cagy (d) 1. Inthis paragraph. ) . ,
ing under s19.35 (1) a. aGovernment unit® has the meaning given ihG8.02 (17)
: S and also includes a corresponding unit in the governnoént
(b) Except as provided in this paragraph and (géra record Snotherstate or a unit of the federal government.

maintainedby the department, the division, or the commissi S . - . . .
thatreveals the identitgf an employee who claims workeconee (l))8 Olgs(tlltslgtlon of higher educatiorias the meaning given in
s.108. )

pensatiorbenefits, the nature of the employeelaimedinjury, i o o
the employees past or present medical condition, the extent of the C. 2Nonprofit research ganization® means anganization
employee'disability, or the amount, type, or duration of benefitéhatis exempt from federal income tax under secioh(a) of the
paidto the employee and a record maintained by the departmitigrnal Revenue Code and whose missiontdsengage in
thatreveals any financial information provided to the departmef@isearch.

by a self-insured employer or by an applicant for exemption under 2. The department, the division, or the commission may
5.102.28 (2) (bjre confidential and not open to public inspectioreleasanformation that is confidential undpar (b) to a goverpe

or copying under s19.35 (1) The department, the division, or thement unit, an institution of higher education, or a nonprofit

102.33 Forms and records; public access. (1) The
departmentand the division shall print and furnish free to any

employeror employee any blank forntisat are necessary to faeil 0
itate efficient administration of this chaptefhe department and
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research)rganization for purposes of research and may releasgeement.Sub. (3) relates to harather than worker injuries and is not subject to
; : ; + ; the exclusive remedy provision of s. 102.03 (2); the 2exclukal®lity® language in
informationthat is confidentialinder par(c) to those persons for sub.(3) does not bar lawsuits but imposes a penalty on the employer for refusal to hire.

that purpose if the Mgconsin compensation rating bureau agth@ountyof LaCrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994).

rizesthatrelease. A government unit, institution of higher edeica A LIRC interpretation of sui(3), that a violation requires an employee who is

i : oAt iy inunableto return to a prior employment to expresdrdaarest in reemployment in a
tion, or nonproflt research ganlzatlon may not permlt InspeCtIondifferentcapacitywas, reasonable. Hill L IRC, 184 Ws. 2d 10, 516 N.W2d 441

or disclosure of any information released taritler this subdige (ct. App. 1994).
sionthat is confidential under pdb) unless the department, the If an employer shows that it refused to rehire an injured employee because the
division. or the commission authorizes tﬁm;pection or disclaee employee'sposition was eliminated to reducests and increasefiefency, reasone

L ! N . _._ablecause has been shown under sub. (3). Ray Hutson Chevrolet,LiRCy186
sureand may not permit inspection or disclosure of any @8fofyis. 2d 118, 519 N.W2d 649(Ct. App. 1994).

mation released ti under this subdivision that is confidential An attendance policy thatcludesabsences due to work-related injuries as part

underpat (c) unless the department, the division, or the coremig The fore o1 ahecnces aloed befare formrnation Hoates sy (e Nortern

Siong and the W?CQHSin compensation rating byrgaul_ho_rize Sub.(3) does not contemplate requiring employers to either deviate fraciatly

the inspectioror disclosure. A government unit, institution of(rjeasonaﬁland u?lformly apr?lled poligyor ?thla'g Whyt,lt Wtould be bur%er:some to .
; ; ; i ati ; 050, when a returning employee requests the deviation to accommodate a non-worl

hlghere(.jucat_lon., or nonproflt researprganlz.at'lo.n that obtains andnon-injury-related personal need. Sul8) does not contain 2accommodation®

any confidential information under this subdivision for purposegquirementsind does not require an employer to change its legitimate and long-

of research shall provide the results of that research free gechatandingsafety policies in order to assist an employeméeting personal obliga

to the person that released or authorized the release of thaeir{(ﬂﬁ'zggggggﬁg‘gfma“o”' Inc..\Swenson2011 W 64, 335 Ws. 2d 599804

mation. Neithersub. (2) nor case law authorizes employees who are terminated for filing
History: 1975 c. 144.54; 1989 a. 641991a. 851995 a. 17; 1997 a. 191237, worker's compensation claims to bring wrongful disgferclaims against their
2001a. 37107, 2005 a. 1722009 a. 1802015 a. 55 employers.Brown v Pick 'n Save Food Store$38 FE Supp. 2d 133 (2001).

102.35 Penalties. (1) Everyemployerand every insurance 102.37 Employers’ records. Everyemployer of 3 omore
companythat failsto keep the records or to make the reporf€rsonsand every employer who is subject to this chapter shall
requiredby thischapter or that knowingly falsifies such record§€ep a record of all accidents causing death or disability of any
or makes false reports shall pay a work injury supplementabsefgPloyeewhile performing services growing out of and inciczn

fit surchage to the state of not less than $10 nor more than $1186to the employmentThis record shall give the name, address,
for each ofense. The department may waive or reduce asyfge,and wages of the deceased or injured employee, the time and
chargeimposed under this subsection if the employer or insurarf@/se®f the accident, the nature and extent of the inamg any
companythat violated this subsectioaquests a waiver or reciec Otherinformation thedepartment may require by rule or general
tion of the surchaye within 45 days after the date on which noticgrder- Reports based upon this record shalfieished to the

of the surchage is mailed to the employer insurance company departmenat such times and in such manner as the department
andshows that the violation was due to mistake or an absencéli¥ require by rule or general ordér a formaiapproved by the
information. A surchage imposed under this subsection is dugépartment.

within 30 days after the date on which notice of the sugenisr ~ Mistory: 1975 ¢. 145.54/1985 a. 832001 a. 37

mailed to the employer or insurance companinterest shall 1092 38 Records and reports of payments.  Everyinsuioe

accrueon amounts thatre not paid when due at the rate of Ipepncecompany that transadise business of compensation ireeur

centper month. All surchges and interest payments receivednce and every employer who is subjéethis chaptetout whose

under this subsection shall be deposited in the fund establlsngg”ity is not insured, shall keep a record of all paymerase

unders.102.65 underthis chapter and of the time and manner of making thespay
(2) Any employey or duly authorized agent thereof, whomentsandshall furnish reports based upon these records and any

without reasonable cause, refuses to rehire an employee injuredtiterinformation to the department as the departmentreyire

the course oemployment, or who, because of a claim or attempy rule or general ordgin a format approved by the department.

to claim compensation benefits from such emplpgéscrimice  History: 1975 c. 14%.54; 1975 c. 1991979 c. 891985 a. 832001 a. 37

natesor threatens to discriminate against an employee as to the L

employee'ssmployment, shall forfeit to the state not léss than $3'2-39  Rules and general orders; application of stat  ce

nor more than $500 for eactarise. No action under this subsecUtes. Theprovisions of s103.005relating to the adoption, pubsi

tion may be commenced except upon request of the depanmgﬁpﬁn,modlflcatlon, anccourt review of rules or general orders
(3) Any employer who without reasonable cause refuses the department shall apply to all rules promulgated or general

rehirean employee who is injured in the course of employme ,Sstros qdopted L_mder this chapter

i ; . e , ry: 1995 a. 272001 a. 37
when suitable employment is availablithin the employeg’
physicaland mental limitations, upon order of the department 902.40 Reports not evidence in actions. Reportsfurae
thedivision, has exclusive liability to pag the employee, in ad#i nishedto the department pursuant to 582.37and102.38shall
tion to other benefits, the wages lost during the periosush notbe admissible as evidencesiny action or proceeding arising
refusal,not exceeding one yeamwages. In determining the awail out of the death or accident reported.
ability of suitable employment ttmntinuance in business of the
employershall be considered and any written rules promulgaté®2.42 Incidental compensation. (1) TREATMENT OF
by the employer with respect to seniority or the provisions of amyPLOYEE. Theemployer shall supply such medical,gical, chie
collective bagaining agreement with respect to seniority shatbpractic, psychological, podiatric, dental, and hospital treatment,

govern. medicines, medical and sgical supplies, crutches, artificial
History: 1975 c. 1471977 c. 29195 2003 a. 1442005 a. 1722011 a. 1832015 membersappliances, and training in the use of artifiaedmbers
a.55 andappliances, grat the option of themployee, Christian S

An employer cannot satisfy sub. (3) by rehiring with an intent to fire at a later d [ H i ;
Dielectric Corporation vLIRC, 111 Ws. 2d270, 330 N.W2d 606(Ct. App. 1983). ¥ncetreatment in lieu of medical treatment, medicines, raadpe

An employer has the burden to prove that rehiring was in good faiéist Allis cal supplies, as may _b_e reasonably_ requ_imd to cure and relieve
School Dist. vVDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). from the efects of the injuryand toattain eficient use of artificial
A one-day absence from work due to an injury triggeredehée provision under membersand appliances, and in case of the empleysglect or

iggéf)' Link Industries, Inc. \LIRC, 141 Ws. 2d 551415 N.W2d 574(Ct. App.  yefysalseasonably to do so, or in elgemcy until it is practicable

For liability under sub. (3), the employee must shiiat he or she: 1) was an fOF the employedo give notice of injurythe employer shall be
employee?) sustained a compensable injury;. 3) applied for rehire; 4) had thesaptiible for the reasonable expense incurred by or on behalf of the
cationfor rehire refused due to the injuryniversal Foods CorporationMRC, 161 employeein providing such treatment, medicines supplies and

Wis. 2d 1,467 N.W2d 793(Ct. App. 1991). L e
Sub.(3) does not bar an employee from seeking arbitration under a collectiee l;gla'mng' When the employer has knowledge of the injury and the

gainingagreement to determine whether termination following an injury violated tiecessityfor treatment, the employerfailure totender the neces
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sarytreatment, medicines, supplies, and training constitutels departmenbr the division to be necessary in the case of tuberulo
neglector refusal. The employer shallo be liable for reasom sis shall be barred, irrespective of whether disability was aggra
ableexpense incurreby the employee for necessary treatment wated,caused, or continued by that refusal or neglect.

cureand relieve themployee from the fefcts of occupational dis  (8) AwaRD To sTATE EMPLOYEE. Whenever the department or
easeprior to the time that the employee knew or shcéste  the division makes an award on behalf of a state employee, the
knownthe nature ohis or her disability and its relation to emmey departmenbr the division shall file duplicate copies of the award
ment,and as to such treatment su{@.and(3) shall not apply with the subunit of the department of administration responsible
Theobligation to furnish such treatment aagpliances shall coa for risk management. Upon receipt of the copies of the award, the
tinueas required to prevefirther deterioration in the condition departmenbf administration shall promptly issue a voucher in
of the employee or tmaintain the existing status of such caadipaymentof the award from the proper appropriation under s.
tion whether or not healing is completed. 20.865(1) (fm), (kr) or (ur), and shaltransmit one copy of the
(Im) LIABILITY FORUNNECESSARYTREATMENT. If anemployee voucherand the award to thefficer, department, or agency by
who has sustained a compensable injury undertakes in good fatiom the afected employee is employed.
invasivetreatment that is generally medicadigceptable, but that  (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (@) Oneof
is unnecessaryhe employer shall pay disability indemnity for allthe primary purposes of this chapter is restoration of an injured
disability incurred as a result of that treatment. An employer is n@inployeeto gainfulemployment. @ this end, the department
liable for disability indemnity for any disability incurred as ashallemploy a specialist in physical, medical and vocationabeeha
resultof anyunnecessary treatment undertaken in good faith thgilitation.

is noninvasive or not medically acceptabldhis subsection by Sych specialist shall study theoblems of rehabilitation,

appliesto all findings that an employee hasstained a compensa poth physical and vocational and shall refer suitable cases to the

ble injury, whether the finding resulfsom a hearing, the default yepartmenfor vocational evaluation and training. Tégecialist

of a party or a compromise or stipulation confirmeylthe depate  shajl investigate and maintain a directory of such rehabilitation

mentor the division. facilities, private andpublic, as are capable of rendering comepe
(2) CHoice oF PRACTITIONER. (&) When the employdras tent rehabilitation service to seriously injured employees.

notice of an injuryand its relationship to the employment, the (¢) The specialist shall review and evaluate reported injuries
employershall ofer to the injured employee his or her choice ofor potential casem which seriously injured employees may be
any physician, chiropractorpsychologist, dentist, physicianin need of physical and medical rehabilitation and may confer
assistant, advanced practice nurse prescriber podiatrist with the injured employee, employé@msurance carrier or atteve
licensedto practiceand practicing in this state for treatment of thgyg practitioner regarding treatment and rehabilitation.

injury. By mutual agreement, tenployee may have the choice History: 1971 c. 611973 c. 150282 1975 c. 1471977 ¢. 19%s.2410 28, 45;

of any qualified practitioner not licensed in tetate. In case of %317%12?73 i97l% 3.7278139511 3992)0198270 8'117931-92?303' 6411}199250%5 27ssl.§748(r)n7
emergencythe employer may arrange foeatment without teme 3/ 350 1207 @ 3381999 a. 92001 a. 372003 a.144 2005 2. 1722
deringa choice. After themegency has passed the employee the requirement that medical treatment be supplied during the healing period,
shallbegiven his or her choice of attending practitioner at thesealefinedas priorto the time the condition becomes stationiryot determined by

; ; i ; erencedo the percentage of disabilityut by a determination that the injury hasesta
liest opportunity The employee has the right to a 2nd choice §17C1c . sioaial care. as distinguished ffom nursing services, is not compensable.

attendingpractitioner omotice to the employer or its insurancevednicoffv. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972).
carrier. Any further choice shall be by mutual agreement. cBart In appropriate cases, the department may postpone a determination of permanent

nersand clinics areonsidered to be one practitiondreatment disability for a reasonable period until after a claimant completes a competent and
reasonableourse of physical therapy or vocational rehabilitation as an essential part

by a practitioner on referrdtom another practitioner is consel of the treatment required for full recovery and minimization of damagesnsE
eredto be treatment by one practitioner americalnsurance Co..\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972).
e i n employee who wishes tmnsult a second doctor on the panel after the first says
(b) The employer is liable for the eXPense _Of reason_able tra}{ﬁunher treatment is needed may do so without notice or consent. If the deaend
to obtain treatment at the same rate as is provided for diggr®f tor prescribes an operation that increases the amount of disahgitgmployer is

andemployees under 20.916 (8) The employer is not liable for liable. Spencer wDILHR, 55 Ws. 2d 525200 N.W2d 611 (1972).

; Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses
the expense of unreasonable travel to obtain treatment. treatmenprovided by the employgeas required under sub. (1). Amployee is not

(3) PRACTITIONERCHOICEUNRESTRICTED. If the employer fails requiredto seek treatmeritom someone other than the employktein Industrial

nder treatmen Vi in 1) or choi f an nding Salvage vDILHR, 80 Ws. 2d 457259 N.w2d 124(1977).
to tender treaime L g0 ded sub( )O choice of an attend 9 Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tem

practitione_ras pfOViC_i‘?d in S_UEQZ), the employes'right to choose porarydisability, travel expense, andaintenance costs beyond 40 weeks if addi
the attending practitioner is not restricted and the employer tigaltraining is warranted. Beloit CorporatiorState,152 Ws. 2d 579449 N.W2d
liable for the reasonable and necessary expense thereof. 299(Ct. App. 1989). _ _
T Sub.(1) requires an employer pay medical expenses even after a final order has
(4) CHRisTIAN SciENCE. The liability of anemployer for the beenissued. LisneyMIRC, 171 Ws. 2d 499493 N.W2d 14(1992).

cost of Christian Science treatment provided to an injuredsub.(2) (a)does not require an employer to consent to out-of-state health care

ic limi expenseshat result from a referral by an in-state practitioner selected in accordance
employeeis limited to the usual and customary @eforthat RSN S EEIT IR 201 Ws, 20 274548 NAN2A 57(1996) 94-2794
treatment. The continuing obligation to compensate an employee for work refaestical

(5) ArTIFICIAL MEMBERS. Liability for repair and replacement expensesinder s102.42 does not allow agency review of compromise agreements

. . [T afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
of prosthetic devices is limited to thefefts of normal wear and medicalexpensestfter that time. SchenkoskilMRC, 203 Ws. 2d 109552 N.\W2d

tear. Artificial members furnished at the end of the healing periado (Ct. App. 1996)96-0051.
i i . Undersub. (2), an employee can seek reimbursement for expenses related to 2
for cosmetic purposes Only need not be dUphcated practitionersregardless of whether they are the first 2 practitioners wiiwm
(6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee employeehas seen. Hermax Carpet MartsIRC, 220 Ws. 2d 61,583 N.W2d 662

isti i ink i i (Ct. App. 1998),97-1119,
haselected Christian Science treatment in bémedical, Suiee ection102.01 (2) (g)ets the date of injury of an occupational disease and s.

cal, dental, or hospital treatment, no compensation shall be pay> 01(1) provides that medical expensesurred before an employee knows of the
able for the death or disability of an employee, if the death ®rk-relatedinjury are compensable. Read togetheedical expenses in occupa

i i ili tignal disease cases are not compensable until the date of mjignce the date is
Causedor insofar as the dlsablllty may be aggravated’ Causede?ttaablished akkxpenses associated with the disease, even if incurred before the date

continuedby an unreasonable refusal or negle_Ct to submit to @finjury, arecompensable. United i¢onsin Insurance Co. KIRC, 229 Ws. 2d
follow any competent angéasonable medical, gjical, or dental 4186 600 N.w2d 186(Ct. App. 1999)27-3776-m o o ted

; ; pencercreates an exception to the geneud that compensation is permitte
treatmemor’ in the Case. of tUberle”OSIS‘ by refusal or negleCt Bgly if medical expenses are reasonably required and necessaigng as a claioe
submitto or follow hOS.pllttfﬂ or medical treatment When found b)ﬂntengages in unnecessary and unreasonable treatment in good faithptoger
the department or thdivision to be necessaryrhe right to coree is rgs\?on;g|§§2%a2)1m'\?%23%%tggg%%gzestaurantsv InEIRC, 2000 WI App 273

f ; : ; is. ‘ . - .

pensatloraccrumg during a p?HOd of refusal or neglect to SUbnﬁ An employee is not eligible for benefits under sub. (1m) ifdisability-causing
to or follow hospital or medical treatment when found by th@eatmentas directed at treating something other than the empioyeripensable
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injury. Because the claimastsugery treated her preexisting condition, not her«mmundersub.(z) for outpatient use by an injured emp|0yee7 inodud
E?;Sé"‘é’g’,'\?_‘\‘,(,%‘%rlcl'%'ﬁ‘g‘gg_s disallowed. FlugMRC, 2017 W1 72376 Ws. 2d ing a prescription drug dispensed outside of a licensed pharmacy
~ ContinuingPaymentsor Medical Expenses in 9vker's Compensation Procemd 1S limited to the sum of all of the following:
ings. Camell & Woog. Ws. Law Nov 1993. 1. The average wholesale price of the prescriptin as of
the date on which the prescription drug is dispensed, as quoted in
ment. (1) DEFINTIONS. In this section: the Drug Topics Red Book, published by Medical Economics
aDispense® has the meaning given iA50.01 (7) Company,nc., or its successaa, |f_ that book is d_|scont|nued an_d
(@) a po ) ng gr ' becomesinavailable, as quoted in another nationally recognized
(b) @Drug® has the meaning given in450.01 (10) pricing source determined by the department.
a i 0 i i i . . . . .
(c) 2Drug product equivalent® hathe meaning given in's. 5 A dispensing fee of $3 per prescription oraeich shall
450-13(16} ) be payable forall prescription drugs dispensed under g@).
(cm) Licensed pharmacyfeans a pharmacy licensed undefegardies®f the location from which the prescription drug iselis

102.425 Prescription and nonprescription drug treat ae

s.450.060r 450.065 pensedput which shall be payable only to a pharmacist whaedis
(d) @Nonprescription drug product® has the meaning given penseghe prescription drug.

s.450.01 (13m) 3. Any state or federal taxes that may be applicable to te pre
(e) @Pharmacist® has the meaning given id50.01 (15) scriptiondrug dispensed.
(f) @Practitioner® has the meaning given iM80.01 (17) (b) In additionto the liability under paia), an employer or

(g) @Prescription® has the meaning given i450.01 (19) insureris also liable for reimbursement to an injured employee for

(h) 2Prescription drughas the meaning given in450.01 all out-of-pocket expenses incurred by the injured employee in
(20). obtainingthe prescription drug dispensed.

(i) 2Prescription order® has the meaning giviars. 450.01 (c) A billing statement submitted to an employer or insfmer
(21). a prescription drugdispensed under suf®) shall include the

(2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except national drug code number of the prescription as listed in the
asprovided in pars(b) and(c), when a drug is prescribed to treanationaldrug code directory maintained by the federal food and
aninjury for which an employer or insurer is liable under thigrugadministration and shall state separately the price of tiee pre
chapterthe pharmacist or practitioner dispensthg drug shall scriptiondrug and the dispensing fee.
substitutea drug product equivalent in place of the prescribed (4) LiaBiLiTy oFEMPLOYEE. (a) Except as provided in pé),
drugif all of the following apply: a pharmacist or practitionewho dispenses a prescription drug

1. In the professional judgment of the dispensing pharmacistdersub.(2) to an injured employee may not collect, or bring an
or practitioner the drug product equivalent is therapeuticallpctionto collect, from the injured employee any d@ethat isn

equivalentto the prescribed drug. excesf the liability of the injured employee under s(@). (c)
2. The chage for the drug product equivalent is less than thi& or the liability of the employer or insurer under s(&).(a)
chargefor the prescribed drug. (b) If an employer oinsurer denies or disputes liability for the

(b) A pharmacist or practitioner may not substitute a drugpstof a drug prescribed to an injured employee under(&)b.
productequivalent under pafa) in placeof a prescribed drug if the pharmacist or practitioner who dispensed the drug mapg col

any of the following apply: lect, or bring an action to collect, from the injured employee the
1. The prescribed drug is a single-source patented drug fepstof the prescription drug dispensed, subject to the limitations
which there is no drug product equivalent. specifiedin sub.(3) (a) If an employer or insurer concedes liedil

2. The prescriber determines thia¢ prescribed drug is mesi ity for the cost of a drug prescrib&man injured employee under
cally necessary and indicates that no substitution may be madeS#f-(2), but disputes the reasonableness of the amourgechr
that prescribed drug by writing on the face of thiescription the prescription drug, the employer or insurer shall provide notice
orderor, in the case of a prescription order that is transmittedeelétidersub.(4m) (b)to the pharmacist or practitioner that tiece
tronically, by designating in electronic format the phrase Nasugonablenessf the amount chged is in dispute and the pbar
stitutions®or @Dispense as written® or words of simimeaning Macistor practitioner who dispensed the drug may not collect, or

or the initials @N.S.° or 2D.A.W° bring an action to collect, from the injured employee the cost of
(c) Unless pa(b) applies, if an injured employee requests thdle prescription drug dispensed after receiving that notice.
a specific brand name drug be used to treat the empioiygery, (4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.

the pharmacist or practitioner dispensing the prescription shéd) The department has jurisdiction under this subsectitn,
dispensehe specific brand name drug as requested spieaific departmentand the division have jurisdiction under1€2.16
brandname drug is dispensed under this paragraplentipoyer (1m) (c), and the division has jurisdiction under1€2.17to

or insurer and the employee shall shiliecost of the prescription resolvea dispute between a pharmacist or practitioner and an
asfollows: employer or insurer over the reasonableness of the amount

1. The employer or insurer shall be liable in an amount equdlargedor a prescriptiorirug dispensed under s{B) for outpae
to the average wholesale price, as determined undei33(a) 1, tientuse by an injured employeeho claims benefits under this
of the lowest-priced drug product equivaleghat the pharmacist chapter.
or practitioner has in stock on the day on whieca brand name  (b) An employer or insurer that disputée reasonableness of
drugis dispensed, plus the dispensing fee under(8)ifa) 2.and the amount chayed for a prescription drug dispensed under sub.
anyapplicable taxes under syB) (a) 3.that would be payable for (2) for outpatient use by an injured employee or the department or
thatdrug product equivalent. division under sub(4) (b)or s.102.16 (1m) (cpr102.18 (1) (bg)

2. The employee shall be lialitean amount equal to the @iif 3. shall provide, within 30 days after receiving a completed bill for
ferencebetweerthe amount for which the employer or insurer i¢he prescription drug, reasonable written notice to the pharmacist
liable under subdl. and an amount equal to the average wholesalepractitioner that the chge is being disputed. After receiving
price, as determined under suB) (a) 1, of the brand namérug reasonablevritten notice under this paragraph or under $4ip.
on the day on which the brand name drudigpensed, plus any (b) or s.102.16 (1m) (cpr102.18 (1) (bg) 3that aprescription
applicabletaxes under su3) (a)3. that are payable for that branddrug chage is being disputed, a pharmacist or practitioner may
namedrug. not collect the disputed chge from, or bring amction for collece

(3) LIABILITY OFEMPLOYERORINSURER. (@) The liability of an tion of the disputed chge against, the employe#o received the
employeror insurer for the cost of a prescription drug dispenseguescriptiondrug.

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
Board Orders filed before and in ef fect on January 17, 2019. Published and certified under s. 35.18. Changes ef fective after
January 17, 2019, are designated by NOTES. (Published 1-17-19)


https://docs.legis.wisconsin.gov/document/courts/2017%20WI%2072
https://docs.legis.wisconsin.gov/document/courts/376%20Wis.%202d%20571
https://docs.legis.wisconsin.gov/document/courts/376%20Wis.%202d%20571
https://docs.legis.wisconsin.gov/document/courts/898%20N.W.2d%2091
https://docs.legis.wisconsin.gov/document/wisupremecourt/15-1989
https://docs.legis.wisconsin.gov/document/statutes/450.01(7)
https://docs.legis.wisconsin.gov/document/statutes/450.01(10)
https://docs.legis.wisconsin.gov/document/statutes/450.13(1e)
https://docs.legis.wisconsin.gov/document/statutes/450.06
https://docs.legis.wisconsin.gov/document/statutes/450.065
https://docs.legis.wisconsin.gov/document/statutes/450.01(13m)
https://docs.legis.wisconsin.gov/document/statutes/450.01(15)
https://docs.legis.wisconsin.gov/document/statutes/450.01(17)
https://docs.legis.wisconsin.gov/document/statutes/450.01(19)
https://docs.legis.wisconsin.gov/document/statutes/450.01(20)
https://docs.legis.wisconsin.gov/document/statutes/450.01(20)
https://docs.legis.wisconsin.gov/document/statutes/450.01(21)
https://docs.legis.wisconsin.gov/document/statutes/450.01(21)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)3.
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)3.
https://docs.legis.wisconsin.gov/document/statutes/102.425(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)3.

Updated2017-18 WIs. Stats. Published and certified under s. 35.18. January 17, 2019.

102.425 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 38

(c) A pharmacist or practitioner that receives notice under pamining as authorized by the department or the division for any
(b) thatthe reasonableness of the amount@badifor a prescrigg  employeeshall be subject to periodic review and reevaluation.

tion drug dispensednder sub(2) for outpatient use by aninjured  (c) Compensation for temporary disabilion account of
employesis in dispute shall file the dispute with the departmefgceiving instruction under s102.61 (1)or (1m) shall not be
within 6 months after receiving that notice. reducedunder sub(2) on accounbf any wages earned for the first
(d) The department shall deny payment of a prescription drag hours worked by an employee during a week in whieh
chargethat the department determines under this subsection toebeployeeis receiving that instruction. If an employee performs
unreasonable A pharmacist or practitioner and an emploger morethan 24 hours of work during a week in which the employee
insurerthat are parties ta dispute under this subsection over thig receiving that instruction, all wages earned for hours worked in
reasonablenessf a prescription drug chge are bound by the excesof 24 during thatveek shall be éfet against the employ
department'sietermination under this subsection on the reasose'saverage weekly wage calculating compensation for tenggo
ablenesf the disputed chge, unless that determination is setary disability under sul§2). An employee who is receiving com
asideon judicial review as provided in p&e). pensationfor temporary disability on account of receiving
(e) Within 30 days after a determination under this subsectionstructionunder s.102.61 (1)or (1m) shall report any wages
the department maget aside, reverse, or modify the determénaarnedduring the period in which the employee is receiving that
tion for any reasorthat the department considers fignt. instructionto the insurance carrier or self-insured employergeay
Within 60 days after @etermination under this subsection, théng that compensation.
departmentmay set aside, reverse, or modg determinationon  (6) (a) Except as provided in pgb), no sick leave benefits
groundsof mistake. A pharmacist, practitionemployer or  providedin connection with other employmentt wages received
insurerthat is aggrieved by a determination of the departmefidm other employment held by the employee when the injury
underthis subsection may seek judicial reviefithat determin@ occurredmay be considered in computing actual wage loss from
tion in the same manner that compensation claims are reviewg@ employer in whose employ the employee sustained injury

unders.102.23 o (b) Inthe case of aemployee whose average weekly earnings
(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an arecalculated under 402.11 (1) (a) wages received from other
employeror insurer for the cost of a nonprescription drug produginploymeniheld bythe employee when the injury occurred shall
usedto treat arinjured employee is limited to the usual andeeusye considered in computing actual wage loss from the employer
tomarychage to the general public féie nonprescription drug jn whose employ the employee sustained the injury as provided
product. in this paragraphlf an employees average weekly earnings are
History: 2005 a. 1722007 a. 1852009 a. 2062015 a. 55180, 2017a. 149 calculatedunder 5.102.11 (1) (a) wages received from other
. . employmenteld bythe employee when the injury occurred shall
102.43 Weekly compensation schedule.  If the injury e offset against those averageekly earnings and not against
causeslisability, an indemnity shall be due as wages commencikg, employees actual earnings in the employment in which the
the 4th calendar dayrom the commencement of the day th%mployeaNas engaged at the time of the injury
scheduledvork shift beganexclusive of Sundays onlgxcepting . ;
wherethe employee works on Sundagter the employee leaves _(¢) Wages received from the employer in whose employ the
employeesustained injunyor from other employment obtained

work as the result of the injurgnd shall be payable weekherae 2 A - )
after, during such disability If the disability exists after 7 calendar2fterthe injury occurred shall be considemedomputing benefits
{Hé temporary disability

daysfrom the date the employee leaves work as a result of ) )
injury and only if it so exists, indemnity shall also be due andgpay (7) (a) If an employee hasranewed period of temporary dis
able for the first 3 calendar days, exclusive of Sundagly, ~ability commencing more than 2 years after the date of isjody
exceptingwhere the employee works on Sund&aidweekly —€xceptas provided in pa¢b), the employee returned to work for
indemnityshall be as follows: atleast 10 days preceding the renewed period of disalpititge

(1) If the injury causes total disabilityo-thirds of the avese ment of compensation for the new period of disability shall be
ageweekly earnings during such disability madeas provided in pafc).

(2) If the injury causes partial disabiligjuring the partial dee __(P) An employee need not return to work at least 10 daye pre
ability, such proportion of the weekly indemnity rate for totateliC€dinga renewed period of temporary disabitiyyobtain benefits
ability as the actual wage loss of the injured employee bears to#}ﬁgerS“b-(a (b) for rehabilitative training commenced more

injured employes average weekly wage at the timehainjury. an 2 years after the date of injuryBenefits for rehabilitative

(3) If the disability caused by the injury is at times total and tg{;{ining shall be made as provided in f@).

timespartial, the weekly indemnity during each total or partiaiaji?, (c) 1. If the employee was entitlied to maximum weekly bene
ability shall be in accordance with sulik) and(2), respectively Itbs'létlt thetﬂme ?]f 'EJIL}tWtPayTe,”t_ for t{]‘gjéentet"r‘:ed temporarw?ls
(4) If the disability period involves a fractional week, inderna ity or the rehabilitative training s atthe maximum rate

nity shall be paid for each day of such week, except Sundays omy(:"ﬁect at the Commencemeqt of the new period. )
atthe rate of one-sixth of the weekly indemnity 2. If the employee was entitled to less than the maximum rate,

Lt : : . theemployee shalleceive the same proportion of the maximum
shéﬁ)bé?ay;%rgpf%ﬁrgssdL)Sfa:g;%ﬁ;snnsgh ;m'ncguggn;ﬁgﬂspagg)ondwhich is in efect at the time of the commencement of the renewed

; HA— . periodor the rehabilitative training as tieenployees actual rate
may be reasonably required for training in the use of artifici . L . . .
membersand appliances. %tthe time of injury bore to the maximum rate ifeef at that time.

. ; il 3. For an employee who is receiving rehabilitative training,
o) e 2 provded n 0261 (19empOrary I iy break,somester break o csniarscheducd e
instruction under 102.61 (L)or (Lm). Temporary disabiligon rUPtionin a course of instruction does not commence a new period
account of receiving instruction underl62.61 (L)or (1m), and ©f rehabilitative training under this paragraph. _
not otherwise resulting from thiejury, shall not be in excess of  (8) Duringa compulsory vacation period scheduled in aceord
80weeks. That 80-week limitation does rayiply to temporary ancewith a collective bayaining agreement:
disability benefits under this section, the cost of tuitites, (@) Regardless of whether the emplogd®aling period has
books,travel, or maintenance underl€2.61 (1) or the cost of endedno employee at work immediately before the compulsory
private rehabilitation counseling or rehabilitative training undevacationperiod may receive a temporantal disability benefit
s.102.61 (1m)if the department or the division determines thdor injury sustained while engaged Employment for that
additional training is warranted. The necessity for additionamployer.
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(b) An employee receiving temporary partial disability menemployer'sinsurance carrigor in the case of benefits payable to
fits immediately before the compulsory vacation period for injugn employee under $02.66 shall be paid by théepartmenbut
sustainedvhile engaged irmployment for that employer shallof the fund created under¥2.65 Those supplemental benefits
continueto receive those benefits. shallbe paid only for weeks of disability occurring after January

(9) Temporarydisability, during which compensation shall bel, 2005, and shall continue during the perioduth total disatoe
payable for loss of earnings, shall include the period during whi} subsequent to that date.
anemployee could return to a restricted type of work during the (am) If the employee is receiving the maximum weekly lzene
healingperiod, unless any of the following apply: fits in effect atthe time of the injurythe supplemental benefit for
(a) Suitable employment that is within the physical and mentMeek of disability occurring after March 2, 2016, shallabe
limitations of the employee is furnished to the employee by tt@nountthat, when added to tiiegular benefit established for the
employeror some other employeFor purposes of this paragraphcase shall equal $669.
if the employer or somather employer makes a good faitfieof (b) If the employee is receiving a weekly benefit thdess
of suitable employment that is within the physical and mentaklirthanthe maximum benefit that was infesft on the date of the
itationsof the employee and if the employeéuses without ree injury, the supplemental benefit for a week of disability occurring
sonablecause to accept thaffef, the employee is considered toafterMarch 2, 2016, shall be an amounfisignt to bring the total
havereturned to work as dfie date of the f&r at the earnings that weekly benefits to the same proportion of $669 as the employee’
the employee would haveeceived but for the refusal. In case ofveekly benefit bears to the maximum infezft on the date of
adispute as to the extent of an emplogglysical or mental liraé injury.

tationsor as to what employment is suitable within thbsece  (c) 1. An insurance carrier paying the supplemental benefits
tations,the employee may file an application undekG2.17and  requiredunder this subsection shall betitled to reimbursement
$s5.102.17t0 102.26shall apply for each such caseom the worke's compensation operations

(b) The employee’employment with the employer has beefund, commencing ongear after the date of the first payment of
suspended or terminated due to the empleyaétged comme thosebenefitsand annually thereafter while those paymentseon
sion of a crime, the circumstances which are substantially tinue. To receive reimbursement under tharagraph, an insoe
relatedto that employment, and the employee has beemetiar ancecarrier must file a claim for that reimbursement with the
with the commission of that crime. If the employee is not fourdkpartmenby no later than 12 months after #wed of the year in
guilty of the crime, compensation for temporary disability shall hghich the supplemental benefits were paid and the claim must be
payablein full. approvedby the department.

(c) The employes'employment with the employer has been 2. After the expiration ofhe deadline for filing a claim under
suspendear terminated due to the employeeiolation of the subd.1., the department shall determine the total amount of all
employer's policy concerning employee drug use during thelaimsfiled by that deadline and shall use that total to determine
periodwhen the employee could return to a restricted type of watke amount to be collected undefl§2.75 (1g¥rom eacHicensed
duringthe healing period. Compensation for temporary disabilifyorker's compensation insurance carrigeposited in thevorkoe
may be denied under this paragraph only if prior to the date ef's compensation operations fund, and used to prosgéece
injury the employess policy concerning employee drug use wasursementto insurance carriers paying supplemental benefits
established in writing and regularly enforced by the employerunderthis subsection. Subject to suldd.the department shalll

(d) Theemployee has been convicted of a crime, is incegcgray a claim for reimbursement approved by the department by no
ated,and is not available to return to a restricted type of worteduaterthan 16 months after the end of the year in which the claim
ing the healing period. was received by the department.

(e) The employes'employment with the employer has been 3. The maximum amount thitte department may pay under
suspendedbr terminated due to misconduct, as defineds.in subd.2. in a calendar year is $5,000,000. If the amount deter
108.04(5), or substantial fault, as defined irl68.04 (5g) (a)by minedpayable under subd. in a calendar yeas $5,000,000 or
the employee connected with the emplogesork. less,the department shall pay that amount. If the amountaeter

lg—iistory: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983 mined payable under subd2. in a calendar year exceeds
B e T Aoty 392 1995 2. 225413 2001 2. 372005 $5,000,000¢he department shall pay $5,000,000 in the year in

Committee Note, 1971:Employeesvho have two jobs who have been injured aWthh the determination is made and, SUbJeCt tortieximum
oneof them have in some cases been made totally disabled for work at either job. girount payable of $5,000,000 per calendar,ystzall pay the

leavebenefits from the other employer aspended eligibility for compensation or excesgn the next calendar year or in subsequent calendar years
hasreduced compensation even though the employéeredfawage loss. This is . . P .
consideredo be inequitable. Sick leave benefits from emaployer where injury UNtil that excess is paid in full. The department shall pay claims

occurredare to be considered, howevierdeterminingeligibility for compensation  for reimbursement under sub2l. in the chronological order in

from such employer(Bill 371-A] which those claims are received.
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tem hi hd | I b fi
porary disability, travel expense, amdaintenance costs beyond 40 weeks ifaddi 4. This paragraph does not apply to supplemental benefits

tional training is warranted. Beloit Corp. State152 Ws. 2d 579449 N.w2d 299  paid for an injury that occurs on or after January 1, 2016.
(Ct. App. 1989). S . .
The phrase dif the injury causes disability® is interpreted in light of the @as is° rule  (2) In case of permanent towisability, aggregate indemnity
thatanemployees susceptibility to injury due to a pre-existing condition does noghall be weekly indemnity for the period thtée employee may
relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d 1., 593 N.w2d ; ; R ; i
908 (Ct. App. 1999)98-2912 live. Total impairment for industrialse of both eyes, the loss of
The?as is° rule applies to delays in treatment of a work-related injury camged DOtharms at or near the shoulgtre loss of both legs at or near
apre-existing condition. It was reasonable to find that a woman was entitled tebetiee hip, or the loss of one arm at the shoulder and one leg at the hip
fits for the period she wamable to undgo sugery to repair a work-related inju ; ; o ; : i
dueto the ?hreat that anesthesia Wou%ocaugse%arm Fo her pre—e)qhségganjc.ry ConStlt_UteSper_manentOtal dlsab”'t_y_ Thls enumeratlon IS not
ITW Deltar v LIRC, 226 Wis. 2d 1, 593 N.W2d 908(Ct. App. 1999)98-2912. exclusive,but in other cases the division shall find the facts.
) o ) (3) Forpermanent partial disability not covered byls¥.52
102.44 Maximum limitations. Section102.43shall be sute 0 102.56 the aggregate number of weeks of indemnity shall bear
jectto the following limitations: suchrelation to1,000 weeks as the nature of the injury bears to one
(1) (ag) Notwithstanding any other provision of this chaptercausingpermanent total disability and shall be payable at the rate
everyemployee who is receiving compensation under this chaptéitwo-thirds of the average weekly earnings of the employee, the
for permanent total disabilitgr continuous temporary total dés earningsto be computed as provided in192.11 The weekly
ability more than 24 months after the date of injury resulting fromdemnity shall be in addition to compensation for the healing
an injury that occurred prior to January 1, 2003, shall receivee speriodand shall be for thperiod that the employee may live, not
plementalbenefits that shall be payable by the employeher to exceed 1,000 weeks.
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(4) Wherethe permanent disability is covered by H32.52  injured employee is receiving vocational rehabilitation services
102.53 and102.55 such sectionshall govern; provided, that in unders.102.61 (1)or (1m).

no case shall the percentage of permanent total disability be takerqa) (a) Wherean injured employee claiming compensation
asmore than 100 percent. for disability under sub(2) or (3) hasreturned to work for the
(4m) (a) The department shall promulgate rules establishirgnployerfor whom he or she worked at the time of the injtirg
minimum permanent disability ratingsr amputation levels, permanentlisability award shall be based ugbe physical limie
lossesof motion, sensory losses, asulical procedures resulting tationsresulting from the injury without regard to losseafrning
from injuries for which permanent partial disability is claimegapacity unless the actual wage loss in comparison with earnings
undersub.(3) or (4). At least once every 8 years the departmeat the time of injury equals or exceeds 15 percent.
shall review and revise those minimum permaniisabilityrate () |f during the period set forth in $02.17 (4)the emploge
ingsas necessary to reflect advances in the science of medicifgnrelationship igerminated by the employer at the time of the
Beforethe department may revise those ratings, the departm iiry or by the employee because his or her physical or mental
shallappoint a medical advisory committee und@25.13 conte jimitations prevent his or her continuing in such employment, or
4f during that period a wage loss of 15 percent or more occurs, the

tioq or treating discipline; yvithin the meqical profession, Bivision may reopen any award and make a redeterminatioa tak
reviewand recommend revision of those ratings, based on typi

; a into account loss of earning capacit
loss of function, to the departmeand the council on workisr L g capactty .
compensation. (c) The determination of wage loss shall tadte into account

(b) In consideringn individual for appointment to the medicagny period during which benefits are payable for temporargedis

advisorycommittee under pafa), the department shaibnsider bility. o .
the individuals training and experience, the number of years the (d) The determination of wage loss shall not take into account
individual has been practicing in the individustrea of spe 2Ny period during which benefits are paid underikog
cialization or treating discipline, any certifications by a remng (€) For the purpose of determining wage loss, payment aében
nized medical speciality boardr other agency held by the iodi €fits for permanent partial disability shall no¢ considered pag
vidual, any recommendations made bgamizations that regulate mentof wages.
or promote profession standards in the area of specialization orf) Wage loss shall be determined on wages, as defined in s.
treatingdiscipline in which the individual practices, and any othef02.11 Percentage of wage loss shall be calculated on the basis
factorsthat the department determines are relevant timttieidce  of actual average wages over a period of at least 13 weeks.
ual's knowledge and ability teerve as a member of the medical (g) For purposes of this subsection, if #maployer in good
advisory committee. faith makes an &r of employmentwhich is refused by the

(5) In cases where it is determined that periodic benefiéggnployeewithout reasonable cause, the employee is considered

grantedby thefederal social security act are paid to the employ&g have returned to work with the earnings the employee would
becausef disability the benefits payable under this chapter shalhvereceived had it not been for the refusal.

bereduced as follows: _ (h) In all casesf permanent partial disability not covered by
(@) For each dollar that the total monthly benefits payablg 102.52t0102.56 whether or not the employee has returned to

under this chapterexcluding attorney fees and costs, plus thgork, the permanent partial disability shall not be less than that
monthly benefits payable under the social secuatyfor disabite jmposedby the physical limitations.

ity exceed 80 percent of the employeaVerage current earnings History: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54, 57, 1975 c. 1991977
asdetermined by the social security administration, the benefitg95 1979 c. 2781981c. 92 1983 a. 981991 a. 851995 a. 17, 2001 a. 372003

: 1442005 a. 1722007 a. 1852009 a. 177206, 2011 a. 183257, 2015 a. 55180.
payableunder this chapteihall be reduced by the same amourit Cross-reference: See also s®WD 80.32 80.34 and80.5Q Wis. adm. code.

sothat the total benefits payable shall not exceed 80 percent of tranmmittee Note, 1971:Employees who are totally disabled receive compensa

employee'saver{:lge current earnings. Howevey tOtalbeneﬁt_ tion at the wage level and the compensation rateféateds of the date of their injury
payableunder this chapter and under the federal social security &gs is an average of approximately $45,9€ week for the employees who are

may be reduced to an amount less than the benefit payable urftigedprevious to February 1, 1970. The intisrib provide for payment of suppée
. mentalbenefits; for example, an employee who was injured in October 1951 and
this chapter earningwages in excess of the maximum of $52.86 is receiving $37 a week for total

(b) No reduction under this section shall be made beaHusdlisability. This employee will receiveupplementabenefits of $42 a week to bring
tal up to $79, which was the maximum February 1, 1970. An emplgyesd

anincrease granted by the social security administration as a éﬁ%@tober 1951 with a wage of $26.43 has been receiving $18.50 per week for total
of living adjustment. disability. This is 50 percent of the maximum irfezt in October 1951. Such

; ployeewill receive supplemental benefits of $21 a week to bring the total up to
(¢) Failure of the employee, except for excusable neQIeCt’ggll.SO,which is 50 percent of the maximum irfegft February 1, 1970lt is not

report social security disability payments _Within 30 day_s aft@fitendecthat any death benefit payment bteatied by this section. [Bill 371-A]
written request shall allow themployer or insurance carrier to  The departmenmust disregard total loss of earning capacity in the case ofa rela
reducevveek|y Compensation benefits payabt&jer this Chapter tive scheduled injury Mednicof v. DILHR, 54 Ws. 2d 7 194 N.W2d 670(1972).

by 75 percent Compensation benefits otherwise payable shall bk e2odd-lot°® doctrine is a part of Wéconsin law It provides that if a claimant
. makesa prima facie case that he or she was injured in an industrial accident and,

reimbursedo the employee after reporting. becausef injury, age, education, and capagisyunable to secure continuing gainful
(d) The employer or insurance carrier making such reductiéfiploymentthe burden of showing that the claimant is employable shifts to the

. ployer. Balczewski vDILHR, 76 Ws. 2d 487251 N.W2d 794(1977).
shallreport to the departmetite reduction and as requested by th‘“é“Sub_ (6) (a) includes only wage loss fared at the employment where fhiiry

dep.artmentfumiSh.to the department satisfactory proof of thg.curredand does ndnclude wage loss from a second job, fRULIRC, 159 Ws.
basisfor the reduction. 2d 239 464 N.W2d 56(Ct. App. 1990).

i i i i LIRC exceeded its authority whenoitdered temporary total disability payments
(e) Thereductlonprescrlbed by this section shall be aIIOWegor an indefinite future period. Such paymeats not authorized for the period after

only as to payments made on or after July 1, 1980, and®hall, megical condition has stabilized and before the employeegaesstgery GTC
computedonthe basis of payments made for temporary totabgemuto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993).
porary partial, permanent total and permanent partial disability Sub.(4) requires apportionmettetween scheduled and unscheduled injuries
. . whenboth contribute to permanent total disabilityoss of earning capacity may not
() No reduction shall take into account payments made Un@eEwarded for scheduled injuries. LanghusIRC, 206 Ws. 2d 494557 N.W2d
the social security act to dependents of an employee. 450 (Ct. App. 1996)96-0622.

. . . In order for sub. (6) (b) to applthe physical limitations must be from an unsched
(9) No reduction under this subsectisimall be made on te® e injury. Mireles v LIRC. 226 Ws. 2d 53 593 N.W2d 859(Ct. App. 1999),

porary disability benefits payable during a period in which aps-1607.

2017-18 Wisconsin Statutes updated by 2017 W is. Acts 368 to 370 and through all Supreme Court and Controlled Substances
Board Orders filed before and in ef fect on January 17, 2019. Published and certified under s. 35.18. Changes ef fective after
January 17, 2019, are designated by NOTES. (Published 1-17-19)


https://docs.legis.wisconsin.gov/document/statutes/102.52
https://docs.legis.wisconsin.gov/document/statutes/102.53
https://docs.legis.wisconsin.gov/document/statutes/102.55
https://docs.legis.wisconsin.gov/document/statutes/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/102.44(4)
https://docs.legis.wisconsin.gov/document/statutes/227.13
https://docs.legis.wisconsin.gov/document/statutes/102.44(4m)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.61(1)
https://docs.legis.wisconsin.gov/document/statutes/102.61(1m)
https://docs.legis.wisconsin.gov/document/statutes/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/102.17(4)
https://docs.legis.wisconsin.gov/document/statutes/ch.%20108
https://docs.legis.wisconsin.gov/document/statutes/102.11
https://docs.legis.wisconsin.gov/document/statutes/102.52
https://docs.legis.wisconsin.gov/document/statutes/102.56
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2033
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2057
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2009/177
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/acts/2011/183
https://docs.legis.wisconsin.gov/document/acts/2011/257
https://docs.legis.wisconsin.gov/document/acts/2015/55
https://docs.legis.wisconsin.gov/document/acts/2015/180
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.32
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.34
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.50
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%207
https://docs.legis.wisconsin.gov/document/courts/194%20N.W.2d%20670
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20487
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%20794
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20239
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20239
https://docs.legis.wisconsin.gov/document/courts/464%20N.W.2d%2056
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20450
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20313
https://docs.legis.wisconsin.gov/document/courts/206%20Wis.%202d%20494
https://docs.legis.wisconsin.gov/document/courts/557%20N.W.2d%20450
https://docs.legis.wisconsin.gov/document/courts/557%20N.W.2d%20450
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-0622
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%2053
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20859
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-1607

Updated2017-18 Ws. Stats. Published and certified under s. 35.18. January 17, 2019.

41 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.475

Sub.(2) governs the permanent total disability indemri@ther cases® alisabibe  the amount payable to dependents shall be paid, as provided in s.

ity under sub. (2) may include a combination of scheduled and unscheduled injurj
Mirelesv. LIRC, 2000 WI 96 237 Ws. 2d 69613 N.W2d 875 98-1607. 1%62.49(5) (b) to the fund created underl92.65

Sub.(6) (b) allows the department to reopen an award to account for loss of earning(2) Where the injury proximately causes permanent partial

capacityfrom an unscheduled injurgven if ascheduled injury causes the terntma ; iR : X :
fion of employment. Mireles IRC, 2000 WI 96237 Ws. 2d 89613 Nwad 875 - disability, the unaccrueccompensation shall first be applied

98-1607. towardfuneral expenses, not to excekd amount specified in s.
Sub.(2) allows the awarding of permanent total disability that results from eecod02.5Q0 Any remaining sum shall be paid to dependents, a® pro

bination of scheduled and unscheduled injuries, provided that the applicargees : . : B ;
lishesthat a clearascertainable portion of the disabiiigyattributable to the unsched R?Rjed in this section and s$02.46and102.48§ and therés no liace

uledinjury or injuries. Secura Insurance \RC, 2000 WI App 237239Wis. 2d 315 bility for any other payments. All computations under thisesub

620N.W.2d 626 00-0303 _ _ _ sectionshall take into consideration the present value of future
A claimant is not required to present evidence of a job search as part of prima f

caseof odd-lot unemployability providedthe claimant shows that because of theﬁ%g’mems-lf there are no surViYing dependents the amountepay
injury andotherBalczewskfactors such as age, education, capaaity training, he ableto dependents shall be paid, as provided 192.49 (5) (b)

or she is unable to secure continuing, gainful employment. If the claimaithis  {g the fund created under®)2.65

the odd-lot categoryit falls to the employer to rebut the prima facie case by desnon History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179

ingthat the clai i | | hat ist for hi Beech
3_"6},?? z%totél?,\f, ggﬂ;\% |Vsu§.r'r12%olyga6b6%§n’\|d.\}v§é Jgg%gﬁg&g ireorBeecher Whena deceased worker dies beftine level of permanent partial disability is

Theburden that shifts from the claimant to the employer uBdtrzewskis a buce e_sta})blishedthe dependert’death benefit is not wiped oUnaccrued compensa
denof persuasion, but only as to the sub-issue of whether a job exists that the clai under sub. (2) is compensation that has not become due, or compefusation
cando. The burden of persuasion on the other aspects of the claioase'fopeice W icha claimis not yet enforceable. Itis not limited to compensation awarded but
manenttotal disability benefits remains, as always, with the claimant. BeechernPtyet paid. Edward Brothers, Inc.MRC, 2007 WI App 128300 Wis. 2d 638731
LIRC, 2004 WI 88 273 Ws. 2d 136682 N.W2d 29 02-1582. N.W.2d 302, 06-2398.

Sub.(6) (a) applies to persons #claiming compensation,® which does not include
personsalready receiving compensatiochreiber Foods, Inc. LIRC,2009 WI  102.475 Death benefit; law enforcement and correc e
App 40, 316 Wis. 2d 516765 N.W2d 85Q 08-1977. . | offi fire fiah d b di

UnderBalczewskandBeecherpnce a claimant has established a prima facie oddiOnal officers, fire fighters, rescue squad members, div. ce

lot case, the employer mystove that the claimant is probably employable and thdng team members, national or state guard members

anactual, suitable joks regularly and continuously available. It is nofisignt to
show that the claimant is physically capable of performing light work and that Iigﬁ{]d emergency management personnel. (1) SPECIAL

work is available. NeitheBalczewsknor Beecherequire an employer to disclose BENEFIT. If the deceased employee is a law enforceméditeof
any descriptive information of a claimatt a prospective employer to satisfy its correctionalofficer, fire fighter, rescue squad member diving

rebuttalburden. The employerduty in ascertaining whether an actual job exists i ; B
to obtain information from the prospective employer about the job requirements, feammembe;or if a deceased person Is an employee or volunteer

provideinformation about the claimant. @it Feed Division/Cagill Malt v. LIRC, performingemegency management activities Ur]dbl'3.23 durce
2010WI App 115, 329 Ws. 2d 206789 N.W2d 326 09-1877. ing a state of emgency or a circumstance described i823.12

LIRC improperly expanded the evidentiary burden on employers seeking to re . . . . .
aclaimants prima facie odd-lot case beyond that establisheBeiacherandBalcce ?2 (c), who sustained an accidental injury while performingeser

zewskby establishing a preference for evidence that the employer referred thee claicesgrowing out of and incidental to that employmenvalunce

antto prospective employewgith specific job openings actually available, althoughteeractivity so that benefits are payable unddi02.460r 102.47
anemployer may rely on evidence that it actually referred a claimant to a prospec| o
employerto support its rebuttal case. G#irFeed Division/Cagill Malt v. LIRC, ﬁv the department shall voucher and pay from the appropriation

2010WI App 115, 329 Wis. 2d 206789 N.W2d 326 09-1877. unders.20.445 (1) (aaa sum equal to 75 percent of the primary
Paymentof the supplemental benefit of s. 102.44 (1) is not precluded to formgeath benefit as of the date of death, butiessthan $50,000 to

stateemployees by Art. I\s. 26. The second injury fund is not impressed with aeon.
structivetrust which prevents its use for payment of ssighplemental benefits. 62 the persons whoIIy dependent upthe deceased. For purposes

Atty. Gen. 69. of this subsection, dependency shall determined under ss.
102.49and102.51
102.45 Benefits payable to minors; how paid. = Comce  (2) PaymENTS TODEPENDENTS. (a) If there are morthan 4 pee

pensatiorand death benefit payable to an employee or dependggihswho are wholly dependent upon the deceased employee an

who wasa minor when the employseor dependergt'right began additionalbenefit of $2,00Ghall be paid for each dependent in
to accrue, mayin the discretion of the department, be ordg@d exceswf 4.

to a bank, trust compantrustee, parent or guardian, for the use

of such employee or dependent as may be found best caIcuI%tE the deceased employee, the benefits under this section shall

to conserve the employee'or dependert” interests.  Such yo 0o ioned between sucependents on the same pragor
employeeor dependent shall be entitled to receive paym‘mts'tiopal basis as the primary death benefit

the aggregate, at a rate not less than that applicable to paymen . . . .
of primary compensatiofor total disability or death benefit as (¢) Notwithstanding sut(L), if there arepartial dependents of
the deceased employee who are entitled to benefits under s.

accruingfrom the employee' or dependerst’'18th birthda, . . '
History:g 1973 ¢, 1501992 a¥492 P Y 102.4§ they shalbe entitled to such portion of the benefit deger

minedunder sub(1) that their partial dependency benefit bears to
102.46 Death benefit. Wheredeath proximately results from the primary benefit payable to one wholly dependent upon the
the injury and the deceased leaves a person wholly dependéggeased.No payment to a partial dependent shall be less than
uponhim or her for support, the death benefit shall equahds  $1,000.
his or her average annual earnings, but when added to the alisabil(3) DispuTEs. In case of dispute, dependents maydpelicae
ity indemnity paid and due at the time of death, shall not exca@shsas provided ir$.102.17 and ss102.17t0102.27shall apply
two-thirds of weekly wage for theumber of weeks set out in s.In such case, if the claifior a primary death benefit is compeo
102.44 (3) mised,any claim under this section shall be compromisethen

History: 1979 c. 2781981 c. 92 sameproportional basis. The attorney general shall represent the
Death benefits under the workecompensation lawFortune. WBB Apr1987.  interestsof the state in case of such dispute.

) If there is more than one person who is wholly dependent

102.47 Death benefit, continued. If death occurs tan (5) Minors. Benefits due to minors under this section fbey

injured employee other than aspeoximate result of the injury paidas provided in 51,0,2'45_ ) )
before disability indemnity ceases, death benefit and burial (6) PROOF. In administering this section the department or the
expensallowance shall be as follows: division mayrequire reasonable proof of birth, marriage, dames

(1) Wherethe injury proximately causes permanent totatedidiC Partnership under cfiz0, relationship, or dependency
ability, they shall be the same as if the injury had caused death(7) NOTTOAFFECTOTHERRIGHTS, BENEFITSOR COMPENSATION.
exceptthat the burial expense allowance shall be included in th8€ compensation provided for in this section is in addition to, and
items subject to the limitatiostated in s102.46 The amount nhotexclusive of, anyension rights, death benefits or other cem
availableshall be applied toward burial expense before any Rgnsatiorotherwise payable by law
appliedtoward death benefit. If there are no surviving dependents(8) DeriniTIONS. As used in this section:
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102.475 WORKER'S COMPENSA TION Updated 17-18Wis. Stats. 42

(a) 2Correctional dicer® means any person employed by thés wholly dependenbn the deceased employee for support, an
stateor any political subdivision as a guard diiadt whose prioe additionaldeathbenefit shall be paid from the funds provided by
cipal duties are supervision and discipline of inmates at a pesab.(5) for each child by their marriage or domestic partnership
institution, prison, jail, house of correction or other plac@efal underch.770who is living at the time dhe death of the employee

detention. andwho is likewise wholly dependent on the deceased employee
(am) aDiving team member® mears member of a legally for support. That payment shall commence when primary death
organizeddiving team. benefitpayments are completed dradvancement of compersa

(b) @Fire fightero means any person employed by the state " has beerpaid, when payments would normally have been
any political subdivision as a member oficér of a fire depade completed. Payments shall continue at the rate of 10 percent of

ment or a membenf a volunteer department, including the statf!€ Surviving parent weekly indemnity until the child’18th
fire marshal and deputies. irthday. If the child is physically or mentally incapacitated, pay

entsmay be continued beyond the chgld'8th birthday but the

the state or any political subdivision for the purpose of detecti S‘yme”‘“?y not continue for more than a total of 15 years.
and preventing crime arghforcinglaws or ordinances and who . (2) A child lawfully adopted by the deceased employee and
is authorized to make arrests for violations of the laws ordﬂe surviving spouse or domestic partner under7aid, prior to
nanceshe person is employed to enforce, whether énéorcee h€time of the injuryand a child not the deceased emplayean

mentauthority extends to all laws or ordinances or is limited Y birth or adoption but living with the deceased employee as a
specificlaws or ordinances. memberof the deceased employsdamily at the time of the

injury shall for the purpose of this section be taken as a child by
their marriage or domestic partnership under#o.

a o (3) If the employee leaves a spouse or domestic partner under
or (gmz)eosees?:%%essil;%d member® meanmember of a legally ch.770wholly dependent and also a child &yormer marriage,

9 a o q ’ . . domesticpartnership under cfi70, or adoption, likewise wholly

_(e) *State® means the state ofi$bbnsin and its departments,jonendentaggregate benefits shall the same in amount as if the
divisions,boards, bureaus, commissioasthorities and colleges il were the child of the surviving spouse or partaed the

anH?slfSIYelgélgsz'7442r 1977 c. 2%s.1029mto 10295 165Q 1977 c. 48203 entire benefit shall be apportioned to the dependentshen

418 1978 c. 105.60 (11 1079 c. 2211681 c. 3251983 a. 99189, 1085 4, 26 amountsthat the department or thiévision determines to be just,
1987a. 631991 a. 851993 a. 811995a. 2471999 a. 142009 a. 2842, 2015 a.  consideringthe ages of the dependents and other factors bearing
55,2017 a. 274 on dependency The benefit awarded to the surviving spouse or
partnershall not exceed 4 times the average anearaings of the

decease@mployee.

(4) Dependencyf any child for the purposes of thesction
shallbe determined according t01€92.51 (1) in like manner as
would be done if there was no surviving dependent parent.

portthe deceased has contributed less than $50@i62 weeks __ (°) (8) In each case of injury resulting in death, the employer
nextpreceding the injury causing death shall recaideath berte or insurer shgl_l pay into the state trea§ury the sum o_f $20,000.
fit of $6,500. If the parents are not living togettiee department ~ (b) In addition to the payment required under. (@ in each

or the division shall divide this sum in such proportion as tt@seof injury resulting in death leaving no person dependent for

departmenbr division considers to be just, considering their agé§Pport.the employer or insurer shall pay into the state treasury
andother facts bearing on dependency theamount of the death benefit otherwise payable, minus ammg pay

(2) In all other cases the death benefit shall be such sum asglf?é;'.t made under $02.48 (1)in 5 equal annual installments with
departmentor the division determines to represent fairly and'€ first installment due as of the date of death. _

justly the aid to support which the dependent might reasonably(c) In additionto the payment required under gaj, in each
haveanticipated from the deceased employee but for the injup@seof injury resulting in death, leaving one or more personepar
To establish anticipation of support and dependeitshall not  tially dependent for support, the employer or insurer shall pay into
be essential thahe deceased employee made any contributiontfte state treasury an amount which, when added to the sums paid
support. The aggregate benefits in tizase shall not exceed twiceor to be paid on account of partial dependency and untie2sl8

the average annual earnings of the deceased or 4 times the ¢bh shall equal the death benefit payable to a pevsoolly
tributionsof the deceased to the support of his or her dependedgpendent.

during the yeaimmediately preceding the deceased emplayee' (d) The payment into the state treasury shall be made in all such
death,whichever amount is the greatein no event shall the casesegardles®f whether the dependents or personal repoesen
aggregatebenefits in that case exceed the amount that wouktivesof the deceased employee commence action against a 3rd
accrueto aperson who is solely and wholly dependent. Whepartyunder s102.29 If the payment is not made within 20 days
thereis more than one partial dependent the weekly benefit stefler the department makes request theredoly sum payable

be apportioned according to their relative dependeridye term shallbear interest at the rate of 7 percent per.year

dsupport® as used in ss102.42to 102.63 shall include coce  (e) The adjustments in liability provided in 462.57 102.58
tributionsto the capital fund of the dependents for their necessajiyd102.60do not apply to payments made under this section.

comfort. _ ) ] (6) The department or the division may award the additional
(3) Exceptas otherwise provided, death benefit, other thanpenefits payable under this section to the surviving parent of the
burial expenses, shall bpaid in weekly installments cow® child, to the childs guardian, oto such other person, bank, or trust
spondingin amount to two-thirds of the weekly earnings of the;ompanyfor the childs use as may be found best calculated to
employeeuntil otherwise ordered by the department or theoelivionservethe interests of the childf the child dies while benefits

sign. 1075 6. 1471979 . 2781989 2. 641993 a. 4922015 a. 55 arestill payable, there shall be paid the reasonable expense for
istory: c. 147 c. a. 67 a. a. i H
Cross-reference: See also DWD 80.46 Wis. adm. code. burial, not exceedmg $1,500.

(c) aLaw enforcement diter® means any person employed b

(d) 2#Political subdivision® includes countiesjunicipalities
andmunicipal corporations.

102.48 Death benefit, continued. If no person who sos
vives the deceased employee is whotlgpendent upon the
deceasecemployee for support, partiglependency and death
benefitstherefor shall be as follows:

(1) An unestranged surviving parent or pargate/hose suge

~ (7) All payments received under this section shall be depos
102.49 Additional death benefit for children, state ited in the fund established by 502.65
fund. (1) Subjectto any certificate filed under 402.65 (4) History: 1971 c. 260592 (4) 1975 c. 147199, 1977 ¢. 1951979 ¢.1105.60
whenthe beneficiary under $02.460r 102.47 (1)is the spouse (21(,335;?71%5-2%70%32?21892805;-;?ﬁg?;&gg%? a. 4921997 a. 25322003 a. 144

or domestic partner under ch70 of the deceased employee and Cross-reference: See also DWD 80.48 Wis. adm. code.
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43 Updated 17-18Wis. Stats. WORKER'S COMPENSA TION 102.52

102.50 Burial expenses. In all cases in which the deatfi unlessthe departmentr the division determines that the unpaid

anemployee proximately results from the injuttye employer or benefitshall be reassigned under s@@#). and paid to anpther

insurer shall paythe actual expense for burial, not exceedindependentvho is physically or mentally incapacitated or a minor

$10,000. For purposes of this subsection, a child of the employee who is
History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a.117; 2009 a.  born after the death of the employee is considered todepame

206 dentas of the date of death.

102.51 Dependents. (1) WHOARE. (a) The following pae  (5) WHEN NOT INTERESTED. No dependent of an injured
sonsare entitled to death benefits as if they are solely and whofijnployeeshall be deemed a party in interest to any proceeding by

dependenfor support upon a deceased employee: the employee for the enforcement of the employesaim for
1. A wife upon a husband with whom she is living at the timgPMPensatiomor with respect to the compromise thereof by such
of his death. employee. A compromiseof all liability entered into by an

employeeis binding upon the employesadependents, except that
gnydependent of a deceased employee may submit the aampro
. . mise for review under 4.02.16 (1)
_2m. A domestic partner under cfizOupon his or her partner ) 15108 aMoNG DEPENDENTS. Benefits accruing to a

with whom he or she is living at the time of the parteleath. minor dependent child may be awarded to either parent idisbe

3. A child under the age of 18 years upon the parent Wighetion of the department or the division. Notwithstanding sub.
whomhe or she is living ahe time of the death of the parent, thergy) the department or the division may reassign the death benefit
beingno surviving dependent parent. asbetween a surviving spouse or a domestic partner undér@h.
4. Achild over the age of 18 years, but physically or mentalndany children specified isub.(1) and s102.49in accordance
incapacitatedrom earning, upon the parent with whom he or shgith their respective needs for the death benefit.
is living at the time of the death of the parent, there beingume (7) Cerrain pEFENSEBARRED. In proceedings for the collee
viving dependent parent. . ) . tion of primary death benefit or burial expense it shall noa be

(b) Wherea dependent who is entitled to death benefits undgsfense that thapplicant,either individually or as a partner or
this subsection survives the deceased employee, all othercdepaemberwas an employer of the deceased.
dents shall be excluded. The daiag of any portion of the s@p  History: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a112,
port and maintenance af child upon one of the parents, or any92 199 a. 2251997 a 5.5;5;1%’\2,8'8%6§§°®?saa§?n2(’clozg -
vquntarycontrlbutlontoward the. support of a child by a pa“?r!t’ A posthumously born illegitimate child does not qualify as a dependent under sub.
or an obligation to support a child by a parent constitutes liviRg). Claimants not falling within one of the classifications under sub. (2) (a) will not

with any such parent within the meaning of this subsection. qualify for benefits, regardless of dependency in fact. LarsbiLHR, 76 Ws. 2d
X 595 252 N.W2d 33(1977).
(2) WHoARENOT. (@) No person shall be considered a depen’syp. (5) has no application to a claim for a death benefit because a death benefit

dentunless that person is a spouse, a domestic partner undecigim ig n%t an;e_mployee'claim for Eomlpt_ensfati%r]." b\_/I\_/hntrJe sukf)_. (5) grohib(ijts a
T 1 H endenfrom being a party to a worKsrclaim for disabili enefits, a dependent

770, a divorced spouse WhO_haS not remarried, or a Imeal. dBSdc%?ming adeath ber?efitpis p¥osecuting only his or her ow?w/ claim. Edwarg Brothers,
dant,lineal ancestoibrothey sister or other member of tamily,  nc. v. LIRC, 2007 Wi App 128300 Wis. 2d 638731 N.W2d 302 06-2398.
whetherby blood or by adoption, of the deceased employee. S

(b) If for 8 years or more prior to the dateimjry a deceased 102.52 Permanent partial disability schedule. ~ In cases
employee has beerresident of the United States, it shall beceorincludedin the following schedule of permanent partial disabili
clusively presumed that no person who has remained a nomrdi§sindemnity shall be paid for the healing period, anaddition,

dentalien during that period is either totally or partially dependef the period specified, at the ratetwo-thirds of the average
uponthe deceased employee for support. weekly earnings of themployee, to be computed as provided in

(c) Noperson who is a nonresident alien shall be found to Bel02.11
eithertotally or partially dependent on a deceased employee for(1) The loss of an arm at the shoulde®0 weeks;
supportwho cannot establish dependency by proving corteibu (2) The loss of an arm at the elbo#50 weeks;
tionsfrom the deceased employee by written evidence or tokens(3) The loss of a hand, 400 weeks;

of the transfer of moneguch as drafts, letters of credit, microfilm  (4) Theloss of a palm where the thumb remains, 325 weeks;

or other copies of paid shadeafts, canceled checks, or receipts Thel fath th | th £ 1
for thepayment to any bank, express compéaimnjited States post WFSQS. elossof a thumb and the metacarpal bone thereof, 160

office, or other agency commercially engaged in the transfer o . - .

fundsfrom one countryo anotherfor transmission of funds on (6) Theloss of a thumb at the pr_OXIma! joint, 120 weeks;

behalfof said deceased employteesuch nonresident alien claien ~ (7) The loss of a thumb at the distal joint, 50 weeks;

ing dependencyThis provision shalhot be applicable unless the  (8) Theloss of all fingers on one hand at their proximal joints,

employeehas been continuously in the United States for at le&&5 weeks;

oneyear prior to his or her injunand has been remuneratively (9) Losses of fingers on each hand as follows:

employedtherein for at least 6 months. (@) An index finger and the metacarpal bone thereof, 60 weeks;
(3) DivisioN AMONG DEPENDENTS. If there is more than one  (b) An index finger at the proximal joint, 50 weeks;

persorwholly or partially dependent on a deceased employee, thec) An index finger at the second joint, 30 weeks;
deathbenefit shall be divided between those dependents in SUCh(d) An index finger at the distal joint 1’2 weeks: ’

roportionas the department or the division determines to be just, . .
gongideringtheir aggs and other facts bearing on their dmcj)en (e) A middle finger and the metacarpal bone thereof, 45 weeks;

dency. (f) A middle finger at the proximal joint, 35 weeks;
(4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to  (9) A middle finger at the second joint, 20 weeks;
whois a dependergnd the extent of his or her dependency shall (h) A middle finger at the distal joint, 8 weeks;
be determined as of the datetbe death of the employee, and the (i) A ring finger and the metacarpal bone thereof, 26 weeks;
dependent'sight to any death benefit becomes fixed at that time, (j) A ring finger at the proximal joint, 20 weeks;
regardlessof any subsequent change in conditions. The death (K) A ring finger at the second joint, 15 weeks;
benefitshall be directly recoverable by and paydbléhe depere L) A ring fi t the distal ioint 6 ks- !
dents entitled to the death benefitloeir legal guardians or trust (L) fihg Tinger at the distal joint, & Weeks, )
ees. In case of the death of a dependent whose right to a death bed™) A little finger and the metacarpal bone thereof, 28 weeks;
efit has become fixed, so much of the benefit as is unpaid is(n) A little finger at the proximal joint, 22 weeks;
payableto the dependerst' personal representatives in gross, (0) A little finger at the second joint, 16 weeks;

2. A husband upon a wife with whom he is living at the tim
of her death.
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(p) A little finger at the distal joint, 6 weeks; 102.55 Application of schedules. (1) Wheneveramputae
(10) The loss of a leg at the hip joint, 500 weeks; tion of a member is made between any 2 joints mentioned in the

(11) The loss of a leg at the knee, 425 weeks: scheduldn s.102.52the determined loss and resultant indemnity
’ . thereforshall bear such relation the loss and indemnity appliea

(12) The loss of a foot at the ankle, 250 weeks; blein case of amputation at the joint next nearer the body as such

(13) Theloss of the great toe with the metatarsal bone therepfiury bears to one of amputation at the joint nearer the.body

83 1/3 weeks; (2) Forthepurposes of this schedule permanent and complete
(14) Losses of toes on each foot as follows: paralysisof any member shall be deemed equivalent to the loss
(a) A great toe at the proximal joint, 25 weeks; thereof.

(b) A great toe at the distal joint, 12 weeks; (3) Forall other injuries to the members of the body or itsdac

(c) Thesecond toe with the metatarsal bone thereof, 25 Wee#]&;:rtmhg:]g;? gigzcbiifliiﬁfhLnuémetﬁgﬁgmgeﬁri]sﬁjgtgéitzljrgﬁ;lst?\?ered
(d) The second toe at the proximal joint, 8 weeks; or the faculty is not totally lost, compensation shall bear sucterela

(e) The second toe at the second joint, 6 weeks; tion to the compensation named in the schedaléhe disability

(f) The second toe at the distal joint, 4 weeks; bearsto the disability named in the schedule. Indemnity in those

(g) The third, fourthor little toe with the metatarsal bonecasesshall be determined by allowing weekly indemnity during
thereof,20 weeks; the healing period resulting from the injury and the percentége

(h) The third, fourth or little toe at the proximal joint, 6 weekdPermanentlisability resulting after the healing perias found by

(i) The third, fourth or little toat the second or distal joint, ﬁhgﬁsggrﬁmgg gsr the division.

weeks;

(15) Theloss of an eye by enucleation or evisceration, 2782.555 Occupational deafness; definitions. (1) In this
weeks; section:

(16) Total impairment of one eye for industrial use, 250 (a) ®Noise® means sound capable of producing occupational
weeks; deafness.

(17) Total deafness from accident or sudden trauma, 330 (b) #Noisy employment® means employment in herfoioe
weeks; manceof which an employee is subjected to noise.

(18) Total deafness of one ear from accident or sudden (C) 2Occupational deafness® means permanent partial o per
trauma,55 weeks. manentiotal loss of hearing of one or both ears duprtdonged

History: 1973 c. 1501975 c. 1471979 c. 278 exposurego noise in employment.

Cross-reference: See also s©®WD 80.32and80.5Q Wis. adm. code. (2) No benefits shall be payable for temporary total or temmpo

In a proceeding brought by an employee whdesedl total deafness in one ear : B Y B :
skull fracture, loss of taste and smell, facial paralysis, and periodseofittent rary partial disability under this chapter for loss of hearing due to

headacheand dizziness, the department did not err in determining that the hearpg)longedexposure to noise.

losswas a scheduled disability under sub. (18), with a separate award for thee addi i i

tional physical eflectsof the deafness, rather than considering the entire range®f dis. (3) An emp_onee who because of occupanonal deafness is

abilitiesas a whole. When a loss is recognized by and compensable underchis msferred)y. his or her employer to other noisy employment and

tzlgg rilh\t/ev sz%hgggl(ei st;17t%r)ein is exclusivande Zande.VLHR Dept.70 Ws. 2d 1086 therebysustains actual wage loss shall be compensated at the rate
s : ) A rovidedin s.102.43 (2) not exceeding $7,000 in the aggregate

The?loss of an arnat the shoulder® under sub. (1) includes injuries to the should%’ L ! .
Hagenv. LIRC, 210 Ws. 2d 12563 N.W2d 454(1997),94-0374. aFom all emplooy_ers. &me of injury®, ®occurrence of injury%and
date of injury® in such case mean the date of wage loss.

102.53 Multiple injury variations. In case an injury causes (4) Subjectto the limitationsprovided in this section, there
more than one permanent disability specifiedsin102.44 (3) shall be payable for total occupational deafness of one3@ar
102.52and102.55 the period for which indemnity shall be gay weeksof compensation; for total occupatiordgafness of both
able for each additional equal or lesser disability shzdl ears,216 weeks of compensation; and for partial occupational
increaseds follows: deafnessgcompensation shall bear such relation to that named in

(1) In the case of impairment of both eyes, by 200 percenﬂhis section as disabilities bear to the maximum disabiljirese

R ; h L
(2) In the case of disabilities on the same hand covered byléiled in this section. In cases covered by this subsection, aime

102.52(9), by 100 percent for the first equal or lesser disabilit njury?, soccurrencepf injury®, or “date of injury® shall, at the
andby &5)0 p)(/arcent[;or the 2nd and 3rd egual or |edisabilities. | ol\)/v“izgog\}gﬁ?srqglgﬁeghbﬁ Otf;gecfate of accurrence of any of tie fol
(3) In the case of disabilities on the same foot covered by S. " fansfer to nonnoisy emplovment by an emplover whose
102.52(14), by 20 percent. em(pl)oyment has caused gccup%tignal deez‘ness; i
(4) In all other cases, by 20 percent. _ (b) The last day actually worked before retiring, regardhss
(5) Theaggregate result as computed by applying@pand vacationpay or time, sick leave or any other benefit to whieh
the aggregate result for members on the same hand or footes employeeis entitled;
putedby applying subs(2) and(3), shall each be taken as a unit (¢ Termination of the employer-employee relationship: or

Lonrig%ﬂé'g%?# lz)(tﬁ)e?sdig?t\),\i/l(iatsn such units, and as between SUCh(d) Layoff, provided the laydfis complete and continuotisr
6 months.

History: 1973 c. 1501979 c. 278 ) ) . )
(5) No claim under sub(4) maybe filed until 7 consecutive

102.54 Injury to dominant hand. If an injury to aremploye daysof removal from noisy employment after the time of injury
ee'sdominant hand causesdisability specified in £02.52 (1) exceptthat under sukf4) (d)the 7 consecutive days' period may
to (9) or amputation of more than two-thirds of the distal joint ofommencewithin the last 2 months of layfof
afinger, the period for which indemnity is payable for that digabil (6) The limitation provisions in thischapter shall control
ity or amputation is increased by 25 percent. This increase iglaimsarising under this section. Such provisions shall run from
additionto any other increase payable undef®2.53but, for thefirst date upon which claim may be filed, or from the date of
casesn which an injury causes more than one permanent disalsiibsequentieath, provided that no claim shall accrue to any
ity, the increase under this section shall be based gpetieds dependentinless an award has been issued or hearingh@sats
specifiedin 5.102.52 (1)to (9) for each disability and not on anybeen conducted by a competent medical specialist after the
increasedperiod specified in <02.53 employeehas been removed from the noisy environment for a
History: 1993 a. 81 periodof 2 months.
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(7) No payment shall be made to an employee under thie séwe time of the injury or is ofered employment with that
tion unless themployee shall have worked in noisy employmer@mployer,at the same or a higher wage, the department or ttee divi
for a total period oft least 90 days for the employer from whorsion may not allow that compensation unles<tingloyeesufers
the employee claims compensation. anactual wage loss due to the disfigurement.

(8) An employer is liable for the entire occupational deafness{iseR (0% & L8 1G0 & OB LEeT & Rl e 108 20 2 emsonabe inter
to which h_|5 or her_ employmeias .Cont”bUted; but if previous pretationof this section. Nothing in sub. (1) limits disfigurement to amputations,
deafness is established by a hearing test or other competant se¥gisand burns. County of Danebabor and Industry Review Commissi@909
dencewhether or not the employegas exposed to noise withinW! 9. 315 Ws. 2d 293759 N.W2d 571 06-2695.
the 2 months preceding such test, the employer is not liable for . . .
previousloss so established nor is the employer liable for any l0532.565 Toxic or hazardous exposure;  medical examice

for which compensation has previously been paid or awarded?ation; conditions of liability . (1) When,as aresult of expce
rein the course of employment over a period of time to toxic or

(9) Any amount paid to an employee under this section by g o i
h : ; zardoussubstances or conditions, an employee performin
employershall be creditedgainst compensation payable by an rk that is subject to thishapter develops anyF::Iir){icall)F/) obSEFV 9

employerto such employee for occupational deafness under su . = - -
3) gngm). No empIF())y()e/e shall in trgaggregate receive greatera feabnormality or condition that, on competent medical opinion,
compensatiorfrom any or all employerfor occupational deaé predisposesr renders the employeeany manner diérentially

: P : : sceptible to disability to such an extent that it is inadvisable for
Rgzzthan that provided in this section for total occupatlonalcéezfﬁ"e employee to continue employment involving that exposure, is

. . dischargedrom or ceases to continue the employment, anok suf
(10) No compensation may be paid fomnitusunless a heee g ploy

. le hearinot han ting ferswage loss by reason of that disgefrom, or cessation of,
ing test demonstrates a compensable hearingtass than tine o poymentthe department or the division may allow such sum

tus. For injuries occurring on or after January 1, 1992, N0 the departmernr the division considers just as compensation
pensatiormay be paid for tinnitus. ~ for that wage loss, not exceeding $13,06(x nondisabling cae
(11) Compensatiomnder s102.66for permanent partial dis dition may also becaused by toxic or hazardous exposure not
ability due to occupational deafness may be paid only if the lagsatedto employment and if the employee has a history of that
of hearing exceeds 20 percent of binaural hearing loss. exposure compensation as provided under this section or any
(12) (a) An employerthe department, or the division is nobtherremedy for loss of earning capacity shdt be allowed. If
liable for the expense of any examination or test for hearing losise employee is dischged from employment prior to a finding by
any evaluation of such an examtest, any medical treatment forthe department or the division that it is inadvisable for the
improving or restoring hearing, or any hearing aid to relieve ttemployeeto continue in that employmeand if it is reasonably
effectof hearing loss unless it is determined that compensation fwobablethat continued exposureould result in disabilitythe
occupationabeafness is payable under s(#), (4), or (11). liability of the employer who disclges theemployee is primary
(b) For a case of occupational deafness in which the dateadmlthe liability of the employes insurer is secondarynder the
injury is on or after April 1, 2008, this subsection applies egifameprocedure and to the saméeet as provided by 402.62
ning on thatdate. Notwithstanding s$02.03 (4)and102.17 (4) (2) Uponapplication of any employer or employee the depart
for a case of occupational deafness in which the date of injurym&ntor the division may direct argmployee of the employer or
beforeApril 1, 2008, this subsection applies beginning on Januaay employee whoin the course of his or her employment, has
1, 2012. beenexposed to toxic or hazardous substances or conditions to
History: 1971 c. 1481973 c. 1501975 c. 147199 200, 1977 c. 1951979 ¢.  submitto examination by one or more physicians appointeitidy
2.75851981 c. 921983 a. 981985 a. 831991 a. 852007 a. 1852009 a. 2062015 yenartmenor the division to determine whetfae employee has
Cross-reference: See also DWD 80.25 Wis. adm. code. developedany abnormality or condition under syh), and the
Committee Note, 1971:Wherean employer discontinues a noisy operation an@legreeof that abnormality ocondition. The cost of the medical
transfersthe employees to nonnoisy employment, they have been unable to m minatiorshallbe borne by the person making application. The
claim for occupational deafness until the conditions of sub. (b), (c) or (d) were mé&t. = . . . . . :
The employee will now have the option of filing a claim at the time of transteeat PHYSicianconducting the examination shall submit the results of
currentrate of COTﬁeenrsnaetgg ‘mg‘ c%ﬁdl,t’,%rﬁf of Qﬁ{)e(ég)w?cg fc?rr (%"’)‘cwk?geelﬁrg over the examination to the department or the divisishich shall sute
ggi% \gta}(lftwlggt,h%w—lcurrent rate of compensation with a 1/2 pereghiction foryeach mit copies of the (eports o tieenployer and. employee, who Sha!l
yearof age over 50. [Bill 371-A] havean opportunity to rebut the reports if a request to suamit
It is a prerequisite for an award of benefits under sub. (10) that the emplogee rebuttalis made to the department or the division within 10 days

havesufiered some compensable hearing loss other than tinnitus; sub. (10) doesyfgbr the department or the division mails the report to the parties
require a compensable hearing loss in both ears or in a particul@e@eral Case '

ings Corporation vLIRC, 152 Wis. 2d 631449 N.W2d 619(Ct. App. 1989). The department or the division shall make its findings as to
Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger cdthetherit is inadvisable for the employee to continue in his or her

porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947. employment.

102.56 Disfigurement. (1) Subject to sub. (2), if an (3) If after direction by the commission, or any member of the

employeeis so permanently disfigured as to occasion potenti ployee refuses to submit to an examinatiorinoany way

wageloss due to the disfigurement, the department or the divisi A L .

may allow such sum as the departmentta division considers unZglrjtﬁssthsig)i(gpé?glllo&hgaergglOyes right to compensation

just as compensation fahe disfigurement, not exceeding the ’ .

employee'saverage annual earnings. In determining the potentjal (4) No payment shall be made to an employee under this sec

for wage loss due to the disfigurement and the sum awarded, {fB unlesshe or she shall have worked for a reasonable period of

departmenbr the division shall take into account the age, entucine for the employer from whom he or she claims compensation

tion, training, and previous experience and earnings of tH8r €xposing him or her to toxic or hazardous conditions.

employeethe employee& present occupation and earnings, and (5) Paymentof a benefit under this section to amployee

likelihood of future suitable occupationehange. Consideration shall stop such employee from any further recovery whatsoever

for disfigurement allowance onfined to those areas of the bodyrom any employer under this section.

thatare exposed in the normal course of employment. The departiistory: 1977 c. 29195 1979 c. 2782015 a. 55

mentor the division shall also take into account the appearance, gfub.(1) requires that an employsgermination be connected to the employment
e . . oo . at caused the susceptibility to disease. General Castings Ct¥nstead, 156

the disfigurement, its location, arttle likelihood of its exposure s, 2d 752 457 N.w2d 557(Ct. App. 1990).

in occupations for which the employee is suited.

(2) If anemployee who claims compensation under §Lp. 102.57 Violations of safety provisions, penalty . If injury
returnsto work for the employer who employed the employee & caused byhefailure of the employer to comply with any statute,

gélmmission,the department, the division, or an examireer
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rule, or order of the department of safety and professisaat had the permanent total disability resulted from that injdiyis
vices,compensation and death benefits provided in this chapéelditionalcompensation accrues from, and may not be paid to any
shall be increased by 1percent but the total increase may ngpersonbefore, the end of the period for which compensation for
exceed $15,000. Failure of an employer reasonably to enfopggmanentisability resultingfrom the injury is payable by the
complianceby employees with any statute, rule, or order of themployer,and shall be subject toX02.32 (6)(6m), and(7). No
departmenbf safetyand professional services constitutes failureompromiseagreement of liability for this additional compeosa
by the employer to comply with that statute, rule, or order tion may provide for any lump sum payment.

History: 1981 c. 921983 a. 982001 a. 372015 a. 55 (1m) A compromise order issued undet®2.16 (1)may not

This section and s. 102.58 may be applicable in the same case if the negﬁgen%a . X . . . .
boththe employer and employee are causes of the empioiygey. Milwaukee e admitted as evidence in any actiorpooceeding for benefits

Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975). Compensab|e under this section.
Deathbenefits for dependent children are not increased by this section. Schwartz h fthe | fth li . fah
v. DILHR, 72 Wis. 2d 217240 N.W2d 173(1976). (2) In the case of the loss or of the total impairment of a hand,

The application of this section is not restricted to statutes 2of the® departmentarim, foot, leg, or eye, the employer shadly $20,000 into the state

workforcedevelopment. Statutes are not 20f° departments of the Sthereasome f
ablereading of this section is that 2of the department® modifies 2order® and nmﬁaﬁstgeasury' The payment shall be made in all such cases regardless

ute.° The only word that modifies 2statute® in the first sentence of the section@ Whether theemployee or the employsaiependent or personal
aany.° This section allows an administrative laudge to increase workerconte epresentativeommences action agaimserd party as provided
pensatiorbenefits if it finds that the employer failed to comply with any statute. /&
violation of a federal OSHA standard was not a violation of 2a statute, rule, or ord& S- 102.29
of the department® but was evidence of a violation ofisc@hsin statute, the safe i i i
placestatute, s. 10111 Sohn Manufacturing Inc. LIRC, 2013 WI App 12,350 . (3) All payments r.ecelved under this section shall be gepos
Wis. 2d 469 838 N.W2d 131 12-2566. ited in the fund established by 802.65

This section is not preempted by federal.lavis not an attempt to regulate in an  History: 1971 c. 1481971 c. 266.92 (4) 1973 ¢.150 1975 c. 1471977 c. 195
areathat the state has not been authorized to regulate and does not constituteeenfo®&d.c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 1722011
mentof federal workplace safety regulations. Ratties section is a workerconoe  a.183
pensatioriaw 2with respecto injuries, diseases, or death of employees arising out Cross-reference: See also DWD 80.68 Wis. adm. code.
of, or in the course of, employmereempted from preemption under 29 U.S.C. 8 1hefynd was not liable for disability benefitdhen an employer was liable for per

R fgf n Manufacturing Inc. MIRC, 2013 W1 App 12,350 Ws. 2d 469 manentiotal disability Green Bay Soap Ca. BILHR, 87 Wis. 2d 561275 N.W2d
W. ' 190(Ct. App. 1979).

02.60 Minor illegally employed. (1m) Whentheinjury
sustained by a minor who is illegally employed, the emp|oyer
addition to paying compensation to the minor and deathobene
ﬁ%\ to the dependentsf the minoy shall pay the following

a

102.58 Decreased compensation. If injury is caused by
thefailure of the employee to usafety devices that are provideq1
in accordance witlny statute, rule, or order of the department gﬁ
safetyand professional services and tha¢ adequately maie
tained, and the use of which is reasonably enforced by t . L .
employer.or if injury results from the employeetailure to obey ountdnto the state treasyrpr deposit in the fundstablished

any reasonable rule adopted and reasonably enforced by Wgers.102.65 n
employer for the safety of the employee and of which the (&) Anamount equab the amount recoverable by the injured
employeehas notice, the compensation and death benefie pRinployeebut not to exceed $7,500, if the injuredhployee is a
videdin this chapter shall beeduced by 15 percent but the totaminor of permit age and at the time of the injury is employed,
reductionmay not exceed $15,000. If an employee violates thequired,suffered, or permitted to work without a written permit
employer'spolicy concerning employee drug or alcohol use arigsuedunder ch103, except as provided in pafb) to (d).

is injured, and if thaviolation is causal to the employsenhjury, (b) An amount equal to double the amount recoverable by the
no compensation or dealienefits shall be payable to the injurednjured employee, but not to exceed $15,000, if the injured
employeeor a dependent of the injured employee. Nothing in thisnployeeis a minor of permit age and at the time of the injury is
sectionshall reduce or eliminate an emplo’)sellablllty for incice emp|oyed’required’ Sljéredlor permitted to work without a oeer
dental compensation under1€12.42 (1)to (8) or drug treatment mjt in any place of employment or at any employment in or for
under s102.425 which the department acting under @03, hasadopted a written

History: 1971 c. 1481981c. 92 1983 a. 981987 a. 1791995 a. 4482001 a. ; e ; ;
37 2015 4. 55180 resolutionproviding that permits shall not be issued.

Thehburden of proof is on the employer to establish not only the fact of intoxication, (C) An amount equal to double the amount recoverable by the
butalso a causal connection between the condition and the injury or accident. H i ini
BeverageCorporation vDILHR, 49 Wis. 2d 233181 N.w2d 418(1970). ?’(’ﬁﬁr?d employee, bl;t not .to exceecli d$15,(()100t, t;: t?e 'n“f”tﬁd

This section and s. 102.57 may be applicable in the same case if the negﬁgené:emp O_yees a minor o p_erml age or olaer "?m atthe tme o €
boththe employer and employee are causes of the empioygery. Milwaukee Injury is employed, required, gafed, or permitted to work at e
Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975). hibited employment.

Whethera traveling employes'multiple drinks at a tavern was a deviation was
irrelevantwhen the employee was injured while engaged in adateeasonably nee (d) An amount equal to double the amount recoverable by the

essanyto living. Under this section, intoxication does not defeat a warkamee  jnjured employee, but not to exceed $15,000, if the injured
pensatiorclaim but only decreases the benefits. Heritage Mutual Insurance Co. . - : i
Larsen,2001 WI 30 242 Ws. 2d 47 624 N.W2d 129 98-3577. employeeis a minor under permége and is illegally employed.

(5) (a) A permit or certificate of age that is unlawfully issued
102.59 Preexisting disability , indemnity . (1) Subjectto by an oficer specified in ch103, or that isunlawfully altered after
any certificate filed under 1.02.65 (4)if at the time of injury an issuancewithout fraud on the part of the employshall be coce
employeehas permanent disability thaitihad resulted from that sidereda permit for purposes of this section.
injury would have entitled the employee to indemnity for 200 (b) If the employer is misled in employirggminor illegally

weeksand if as a result of that injury the employee indurtier  pacauseof fraudulent written evidence of age presented by the
permanentisability that entitles the employée indemnity for  yinr theemployer is not required to pay the amounts specified
200 weeks, the employee shall be paid from the funds provide Wsub.(1m).

this sectionadditional compensation equivalent to the amount that (7) This section does not apply to a person selling or distébut

would be payable for that previodssability if that previous dee NEWSDADErs or manazines on the street o & 1o house
ability had resulted from that injury or the amount that is payaﬂ@g pap ag rause o
the agency or publisher for whom the perselfs or distributes

for that further disability whichever is less, except that ar ; . ! ’
employeemay not be paid that additional compensation if tHR€WSpapersr magazines establishes bfiratative proof that at
employeehas already received compensatimaler this subsee thetime of the injury the person was not employe(_j with the actual
tion. If the previous and further disabilities result in permaneff constructive knowledge of the agency or publisher

total disability, the additional compensation shall be in such (8) This section does not apply to liability arising under s.
amountas will complete the payments that would have been dii@2.06unless the employer sought to be geadrknew or should
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haveknown that the minor wakegally employed by the contree provideto the employeén writing an ofer of suitable emploge
tor or subcontractor mentor a statement that the employer has no suiezhfg@oyment
History: 1975 c. 14%.57, 1975 c. 1991977 c. 29195 2005 a. 1722009 a. 206 for the employee.

2015a. 1802017 2. 1. (Im) (a) If the department has determined under gljithat
: e . an employee is eligible for vocational rehabilitation services
10261 Indemnity under rehabilitation law . (1) Subject nder29 USC701to797h but that the department cannot provide
to subs(l_g) and(im, an (_employee who is entitled to receive anﬁwose services for thremployee, the employee may select a private
tfloasarr]((acheslv?edcgic\)/rir;]%ePnssa;:ﬁ&igrr:djrz(tjglg ?ggtgg\i?g %‘;Bt'ggd rehabilitationcounselor certified by the department to determine
L . : . whetherthe employee can return to suitable employment without
administered by the stata which the employee resides or in habilitative trgini)llwg and, if that counselor deteF;mYMrehaae

which the employee resided at the time of becoming phySIca[&itative training is necessarto develop a rehabilitative training

disabledshall, in additiorto other indemnitybe paid the actual : :
’ ' - . rogramto restore as nearly as possible the employee to heror
andnecessary costs tfition, fees, books, and travel required fogreinjury earning capacity and potential.

the employees rehabilitation training program and, if the ) A
employeereceives that instruction elsewhéinan at the place of _ (0) Notwithstanding s102.03 (4) an employee whose date of

residencethe actual and necessary casftsnaintenance, during INiUTY is beforeMay 4, 1994, may receive private rehabilitative
rehabilitation,subject to the conditions and limitations specifie§OUnselingand rehabilitative training under péa).
in sub.(1r). The costs of travel undgis subsection shall be paid () The employer or insurancarrier shall pay the reasonable
atthe same rate as is provided for stfficers and employees costof any services provided for an employee by a private rehabi
unders.20.916 (8) I!tayor) counselp_r un_der pdgr) and, subject to the _condlthns and
(1g) (a) In this subsection, 2suitable employment® meaninitationsspecified in subldr) (a)to(c) and by ruleif the private
employmenthat is within an employegpermanent work restde rehabilitationcounselor determines thaghabilitative training is
tions, that the employee has the necessary physical capad] essarythe reasonable cost of the rehabilitative trainingopro
knowledge,transferable skills, and ability to perform, and thad =" recommended by that counselamcluding the cost of
paysnot less than 90 percent of the emploggeginjuryaverage uition, fees, books, maintenance, and travel at the same rate as is
weekly wage, except that employmethiat pays 90 percent or Providedfor state diicers and employees under20.916(8).

moreof the employes preinjury average weekly wage does ndtotwithstandingthat the departmenir the division may autite
constitutesuitat?le ){empfoymjen%/if any gf the foII)c/)wing apply: rize under s102.43 (5) (b rehabilitative training program that

. . - lastslonger than 80 weeks, a rehabilitative training program that
1. The employes'education, training, or employment esgpe

riencedemonstratethat the employee is on a career or vocation{aalStS80 weeks or less is p.resumed.to be reasongble. .
path, the employes average weekly wage on the date of injur (d) If anemployee receives services fro_m a private rehac_lmllta
doesnot reflect the average weekly wage that the employee r n C(r)]unselor under pa(jﬁa) ang Iatgrr] recek:ves. similar serlvlc;es
sonablycould have been expected to earn in the demonstr r%ggrtn|§Io;eijracl)rwnesrsjtrgrr:cgrc?r(riihvéltercr)lL;J)tlct)yggrrlci)rzs?Jprg:]%Veacge
careeror vocational path, and the permanent work restrictio % y

o o ris not liablefor temporary disability benefits underl€2.43
causedyy the injury impede the employsaibility to pursue the (5) (b) or for tuition, fee, book, travel, and maintenance costs

demonstrateareer or vocational path. . undersub.(1) that exceed what the employer or insurance carrier
2. The employee was performing part-time employment &oy|d have beetiable for under the rehabilitative training peo

the time of the injury theemployees average weekly wage for gramdeveloped by the private rehabilitation counselor

compensatiopurposes is calculated unded82.11 (1) (f) 1.or (e) Nothing in this subsection preventseanployer or inswe

2; arnd that lz(alvevrvage \;veretlély wa;?ttairﬁxceridT thrﬁ enrppk)gan’ss ancecarrier fromproviding an employee with the services of agri
averageveexly wage for the part-ime € poy ent. vaterehabilitation counselor or wittehabilitative training under

(b) If an employer dérs an employee suitable employment asyp (3) before the departmentakes its determination under par
providedin par (c), the employer or the employsiinsurance cee ().

rier is not liablefor temporary disability benefits underl€2.43 (f) The de P

" i partment shall promulgate rules establishing proce
(5) (b) orJor thebclost |°f tll?'t.'gﬁeefs’ books, travtgl, and dmaﬁe duresand requirements for the private rehabilitatimunseling
nanceunder sub(1). Ineligibility for compensation under this o epapilitative training process under this subsection. Those

" = - . %ules shall include rules specifying the procedure aequiree
tional rehabilitation services und@9 USC 701to 797bif the  anisfor certification of private rehabilitation counselors.

department determines that the employee is eligible to receive . : .
thoseservices (1r) An employee who receives a course of instruction or

(c) On receiving notice that he she is eligible to receive otherrehabilitative training under sufl) or (1m)is subject to the

. g : following conditions and limitations:
vocationalrehabilitation services undé® USC 701o 7973 an @) '|ghe emplovee must undertake rse of instruction
employeeshall provide the employavith a written report from ploy ust u e Instruct

a physician, chiropractpipsychologist, or podiatrist stating theWithin 60 days from the date when tployee has sitiently

employee'spermanent work restrictions. itMn 60 daysafter reciﬁverfgd‘rom the injury to perrr]nlt sdc]zltr;]g, or ?s stc_)on tneheafter
receivingthat report, the employer shall provide to the employ A €o |cetr o_rtag%entct?athlggl_fgte; otthe instruction shall poe

in writing an ofer of suitable employment, a statement that th € opportunity for the rehabiiitation. I " .
employerhas nosuitable employment for the employee, or a (b) The employee must continue in rehabilitation training with
reportfrom a physician, chiropractgpsychologist, or podiatrist suchreasonable regularity as health and situation will permit.
showing that the permanent work restrictions provided by the (¢) The employee may not hawie costs of tuition, fees,
employee'spractitioner are in dispui@nd documentation shaer books,travel, and maintenance paid under glipor the costs of
ing that the diference in work restrictionsould materially #ect ~ private rehabilitation counseling and rehabilitative trainjvejd
eitherthe employes ability to provide suitable employment or aindersub.(1m) on account of training for a period in exces8®f
vocationalrehabilitation counseltr ability to recommend a rebm. Weeksin all, except as provided in 502.43 (5) (b)

bilitative training program. If the employer and employee cannot (2) The division, the commission, and the courts sHaliece
resolvethe dispute within 30 days after the employee receives tnéne the rights and liabilities of the parties under this section in
employer'sreport and documentation, teenployer or employee like manner and with like &fct as thalivision, the commission,
may request a hearing before the division to determire andthe courts determine other issues under this chafitdetece
employee'swork restrictions. Whin 30 days after thdivision minationunderthis subsection may include a determination based
determineghe employea work restrictions, the employshall on the evidence regarding the cost or scope of the sempioes
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vided by a private rehabilitation counselor under gim) (a)or interestsof the state in proceedings undei®2.44 (1)102.49

the cost or reasonableness of a rehabilitative training progrdi®2.59 102.6Q or102.66 The department of justice may coam

developedunder sub(1m) (a) promiseclaims in those proceedings, but the compromises are
(3) Nothingin this section prevents an employeinsurance Subjectto review by the department or tlvision. Costs

carrierfrom providing an employee with the services gfigate incurredby thedepartment of justice in prosecuting or defending

rehabilitation counselor or with rehabilitative training if theany claim forpayment into or out of the work injury supplemental

employeevoluntarily accepts those services or that training. benefitfund under s102.65 including expert withess and witness
History: 1975 c. 1471985 a. 83135 1993 a. 3701995 a. 28537459126 (19)  feesbut not including attorney fees attorney travel expenses for

9130(4); 1997 a. 3112 2001 a. 372005 a. 1722011 a. 1832015 a. 55 : ; ; ;
Crossreference: See also DWD 80.49 Wis. adm. code. servicesperformed under this subsection, shall be paid from the

Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tWPrk Injury supplemental benefit fund.

porarydisability, travel expense, andaintenance costs beyond 40 weeks if @ddi (3) In any action to review an order or award of the coroenis
tionaltraining is warranted. Beloit Corp. State 152 Ws. 2d 579449 N.Ww2d 299

(Ct. App. 1989). sion,and upon any appeal therein to the couapgfeals, the atto
The provisions of this section encompass formalized courses of instruction ofigy general shall appean behalf of the commission, whether any
Johnson VLIRC, 177 Wss. 2d 736503 N.W2d 1(Ct. App. 1993). other party defendant shalle represented or not, except that in

Nothing in sub. (1g) or ch. 102 provides that an injured employebedenied . .
vocationalrehabilitation benefitashen he or she isfefed suitable employment after actionsbroughtby the state the governor shall appoint an attorney

aninjury and is subsequently fired for justuse. Oshkosh CorporatiarliRC, 2011 to appear on behalf of the commission.

WI App 42 332 Wis. 2d 261796 N.W2d 217 10-1219. History: 1975 c. 1471977 c. 18%.134, 1977 c. 1951979 c. 10s.60 (11); 1981
€. 20,1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 32007 a. 1852009 a. 28

102.62 Primary and secondary liability; unchange ce 201la.1832015a.55

able. In case of Iiability under £02.570r 102.6Q the Iiability Sub. (3) does not result in providing public counsel for a private party litigant,
) 1 ) becauseowhere does the statute makeatterney general the claimangttorney

of the employer shall berimary and j[he liability of the irlsuran(,:e.butexpres,sly states that the attorney gershall appear on behalf of the department.
carrier shall be secondarif proceedings are had before the @iviHunterv. DILHR, 64 Wis. 2d 97218 N.w2d 314(1974).

sion for the recovery of that liabilitthe division shall set forth in
its award the amount and order of liability as provided in thieesel02.65 Work injury supplemental benefit fund. (1)  The

tion. Execution shall not be issued against the insurance carriesneys payable tihe state treasury under 4€2.35 (1)102.47

to satisfy any judgment covering that liabiliytil execution has 102.49 102.59 and102.6Q together with all accrued interest on
first been issued against the employer and has been retunhedemoneys, and all interest payments received und€12s75
unsatisfiedas to any part of that liabilityAny provision in any (2), shall constitute a separate nonlapsible fund designated as the
insurancepolicy undertaking to guarantee primary liability or tayork injury supplemental benefit fund. Moneys in the fund may
avoid secondary liability for a liability under $02.570r102.60 be expended only as provided in28.445 (1) (tand may not be

is void. If the employer has been adjudged bankrupt or has magdfor any other purpose of the state.

anassignment for thbenefit of creditors, if the employesther

S - . : h underss.102.44 102.49 102.59and102.66 Such moneys shall
liability without judgment or execution agairise employerbut : - : -
without altering the primary liability of the employer be invested by the investment boandaccordance with £5.14

History: 2005 a. 1722015 a. 55 ®)-

(3) Thedepartment of workforce development may retain the
102.63 Refunds by state. Wheneverthe department shall departmentof administration to process, investigate, gay
certify to the secretary of administration tleatcess payment hasclaims under ss.102.44 (1) 102.49 102.59 and 102.66 If
beenmade under 9.02.590r under s102.49(5) either because retainedby the department of workforce development, the depart
of mistake or otherwisethe secretary of administration shallmentof administration may compromise a claim processetidty
within 5 days after receipt of such certificate draw an order agaidspartmentbut a compromise made by that department is subject
the fund in the state treasury into which such excess was pa@review by the department of workforce development or the
reimbursingsuch payor of such excepayment, together with division. The department of workforce development shall pay for
interestactually earned thereon if the excess payment has beentgservices retained under this subsection from the appropriation
depositfor at least 6 months. accountunder $20.445 (1) (t)

History: 1981 c. 922003 a. 33 (4) The secretary shall monitor the cash balance in, and
incurred losses to, the work injury supplemental benefit fund

commission. (1) Upon requesiof the department of adne using generally accepted actuarial principles. If gexretary

istration, a representative of the department of justice shall gepfifterminesthat theexpected ultimate losses to the work injury
sentthe state in cases involving payment intcout of the state SdPPlementabenefit fund on known claims exceed 85 percent of
treasuryunder $20.865 (1) (fm) (kr), or (ur) or 102.29 The the cash balance in that fund, the secretary shall consult with the
departmenbf justice, after giving notice to the departmeht COUNCilon workefs compensation. If the secretafter consute
administration,may compromise the amount of those paymenidd With the council on workes compensation, determines that
but such compromises shall be subject to review by the d:epé reis a reasonable Ilkell_hood that the cash b_alance in the work
mentor the division. If the spouse or domestic partner under ¢RUry supplemental benefit fund may become inadequate to fund
aprimary death benefit, the claim of the children of the empmyg‘@ with the secretary of administration a certificate attesting that
unders. 102.49shall be compromised on the same proportionHle cash balance in that fund is likely to become inadequétiedo
basis,subject to approval by the department or the divisiothelf all claims under s402.49102.59 and102.66and specifying one
personentitled tocompensation on the basis of total dependengy the following:

unders. 102.51 (1)compromise their claim, payments under s. (a) That payment of those claims will be made as provided in
102.49(5) (a)shall becompromised on the same proportionah schedule that the department shall promulgate by rule.

basis. (o) A date after which payment of those claims will be reduced.

(2) Upon request of the departmenf administration, the —(c) A date aftewhich no new claims under those provisions
attorneygeneral shall appear on behalf of the state in proceedingg pe paid.

uponclaims for compensation against ttate. Except as m® s 1975 ¢. 1471977 c. 201981 c. 26,2202 (28) (3)1983 a. 98.31; 1989
videdin s.102.65 (3) the department of justice shall represbat a.64 1991 a. 1741995 a. 17; 2005 a. 1722007 a. 1852011 a. 1832015 a. 55

102.64 Attorney general shall represent state and
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102.66 Payment of certain barred claims. (1) Subjectto the year in which the determination is made and, subjdtteto
any certificate filedunder s102.65 (4) if there is an otherwise maximumamount collectible of $5,000,000 per calendar ,year
meritorious claim for occupational disease, or for a traumatighall collect the excess in the neodlendar year or in subsequent
injury describedn s.102.17 (4)in which the date of injury or calendaryears until that excess is collected in full.
deathor last payment of compensation, other than for treatment(c) This subsection does rapply to claims for reimbursement
or burial expenses, is before April 1, 2006, and if the claim igders.102.44 (1) (c) 1for supplemental benefits paid for iogu
barredsolely by the statute of limitations undefi62.17 (4)the riesthat occur on or after January 1, 2016.
departmenbr the division mayin lieu of workefs compensation (1m) Themoneys collected under sufi.and(1g) and under
benefits direct payment from the work injury supplemental liengs 102'28 (2)and102.31 (7) together with all accrueiterest,
fit fund under s102.650f such compensation and such medicaha| constitute a separate nonlapsible futesignated as the
expensess would otherwise be due, based on the dat§uy, yorker's compensation operations fund. Moneys in the fund may
to or on behalf of the injureeimployee. The benefits shall be ®ipye expended only as provided in 86.427 (1) (rapnd20.445(1)
plementalfo the extent of compensation liabilitg any disability (ya) (vh), and(rp) and may not be used for any other purpose of
or medical benefits payable from any group insurance po"cghestate.
whosepremium is paid in whole or in part by any employer . :
underany federal insurance or benefit program providiisgbibe r(wzs)at-il;)hneir?;?r%r:g: né;?iilgnec?uérrﬁrﬁg;gr"%igsnfgtggdmn:re s
ity or medical benefits. Death benefits payable under any Sl%%b 28(2) (b)or (bm) from the duty to insure underk02.28 (2) ’
grouppolicy do not limit the benefits payahlader this section. () tb make the payments required under £iipfor each fiscal

(2) Inthe case of occupational disease, or of a traumgily  yearon such dates as the department prescribes. The department
describedn s.102.17 (4)in which the date of injury or deatlt  spajjalso require each licensearker's compensation insurance
lastpayment of compensation, other than for treatment for bur@grrierto make the payments required under glip) for each fise
expensesis before April 1,2006, appropriate benefits may be&g|year on those dates. Each such payment shall be a sum equal
awardedrom the work injury supplemental bendtind when the 4 5" proportionate share of the annual costs and expenses assessed
statusor existence of the employer or its insurance cacaenot uponeach carrier and employer as estimated bylégartment.
be determined or when there is otherwise no adequaiedy |nterestshall accrue on amounts not paid within 30 days after the

subjectto the limitations contained in sufd). _ dateprescribed by thdepartment under this subsection at the rate
gs SOV 1975 ¢. 1471979 ¢. 2782001 a. 372005 a. 1722011 a. 18320158, of 1 percent per month. All interest payments received under this
Cross-reference: See also DWD 80.06 Wis. adm. code. subsectionshall bedeposited in the fund established under s.

This sectionauthorizes the award of benefits for otherwise meritorious clainik02.65
barredby the statute of limitations infett at the time the clai . Stat -
DILHR, 101 Ws. 20 306304 N.W2d 758(1081). o arose: SEE Y (4) Fromthe appropriation under20.445 (1)ra), the depace
Whena disabled worker could have claimed permanent total disability beneff@€ntshall allocate the amounts that it collects in application fees
underthis section, but failed to do so before dying of causes unrelated to a compefimm employers applying for exemption underl62.28 (2) (b)
ble injury, a surviving dependent may not claim the disability benefitate vLIRC, andthe annual amourihat it collects from employers that have
136Wis. 2d 281401 N.W2d 578(1987). gl
beenexempted under $02.28 (2) (b}o fund the activities of the
102.75 Administrative expenses. (1) The department departmentnder s102.28 (2) (band(c) with respect to those
shallassess upon and collect from eticensed workes conce employers.
pensationinsurance carrier and from each employer exemptegistory: 1975 ¢. 391975 c. 14%.54 1977 c. 195418 1981 ¢. 2092, 1987 a.
unders. 102.28 (2)(b) or (bm) from the duty to carry insuranceggc-llrzgé_fég%,?;s: gélegé?)ogs\;gg%?ggm?ggﬁ13,3;_202015 a. 53180
unders.102.28 (2) (a}he proportion of totatosts and expenses
incurredby the council on workés compensatiofor travel and 102.80 Uninsured employers fund. (1) Thereis estaloe
researctand bythe department, the division, and the commissidished a separate, nonlapsible trust fund designated asnihes
in the administration of thishapter for the current fiscal yeptus  suredemployers fund consisting of all the following:
any deficiencies in collections and anticipated césts) the pree  (3) Amounts collected from uninsured employers under s.
vious fiscal year that the total indemnity paid or payable undefp2.82

this chapter by each such carrier and exempt employer in igrker ;
compensatiorcases initially closed durirthe preceding calendaré4)_(b) Uninsured employer surctys collected under $02.85
n,

year, other than for increased, double, or treble compensati

boreto the total indemnity paid in cases closed the predalesoe (dl) Amou dnts icz)llze%tfdgong) employees or dependents of
daryear under this chapter by all carriers and exempt employeer‘e,n,p oyeesunder s.1Uz. (4) (b) .

other than for increased, doubler treble compensation. The (e) All moneys received by the department for the uninsured
councilon workets compensation, the division, and the conami€mployers fund from any other source.

sion shall annually certify angosts and expenses for worker  (f) Amounts transferred to the uninsured employers fund from
compensatiomctivities to the department at such time as theesdBe appropriation account under29.445 (1) (rajps provided in
retaryrequires. $.102.81 (1) (c)

(19) (a) Subject tgpar (b), the department shall collect from  (1m) The moneys collected or received under s(b),
eachlicensed workeés compensation carrier the proportioh toge_ther\Nlth all ag:crued interest, shall constitute a separateenon
reimbursemenapproved byhe department underi2.44 (1) (c) Iapslble fund designated as the uninsured employers fundoeMon
1. for supplemental benefits paid in the year before the previdgi¢sin the fund may be expended only as provided 202145 (1)
yearthat the total indemnity paid or payable under this chater (Sm)and may not be used for any other purpose of the state.
the carrier in workes compensation casestially closed during (3) (a) If the cash balance in the uninsured employers fund
the preceding calendar yeather than for increased, double, oequalsor exceeds $4,000,000, the secretary shall consult the
treble compensation, bore to the total indemrpigid in cases councilon workets compensation within 45 days after tbash
closedthe previous calendar year untt@s chapter by all carriers, balanceequals orexceeds $4,000,000. The secretary may file
otherthan for increased, double, or treble compensation. with the secretary of administration, within 15 days after comesult

(b) The maximum amount that the department malject ing the council on workés compensation, a certificate attesting
under par(a) in a calendaryear is $5,000,000. If the amountthatthe cash balance in the uninsured employers fund equals or
determined collectible under par(a) in a calendar year is €xceeds$4,000,000.
$5,000,0000r less, the department shall collect that amount. If the (ag) The secretary shall monitéhe cash balance in, and
amountdetermined collectible under p#a) in a calendayear incurredlosses to, the uninsured employers fund using generally
exceeds $5,000,000, the department shall collect $5,000,00@dceptedactuarial principles. If the secretary determines that the
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expectedultimate losses to the uninsured employers fond department'seinsurer shall make those payments accortiing
known claims exceed 85 percent of the cash balant®e unime theterms of the contract of reinsurance.

suredemployers fund, the secretary shall consult with the council (¢) 1. The department shall pay a claim under(ppin excess
onworkers compensation. If the secretaafter consulting with of $1,000,000 from the uninsured employers fund in the first
the council on worke's compensation, determines that there isjgstance. If the claim is not covered by excess or stop-lossaein
reasonablelikelihood that the cash balance in the uninsuregrancainder sub(2), the secretary aidministration shall trans
employersfund may become inadequate to fund all claims undgdy from the appropriation account unde@8.445 (1) (rajo the
5.102.81 (1) the secretary shall file with the secretary of adroinig;ninsuredemployers fund as provided in subd@s.and 3. an
tration a certificate attesting that the cash balance in the uninsigghintequal to the amount by which payments from the agnin
employer'sfundis likely to become inadequate to fund all claimgy,redemployers fund on the claim are in excess of $1,000,000.
unders. 102.81 (1)and specifying a date after which no new 2. Eachcalendar year the department shall file with the secre

claimsunder s102.81 (1)W.'" be paid. - tary of administrationa certificate setting forth the number of
(am) If the secretary files the certificate under. ffa), the  ¢|3imsin excess of $1,000,000 in theeceding year paid from the
departmenmay expend the moneys in the uninsured employgfginsredemployers fund, thpayments made from the uninsured
fund, beginning on the first day of the first Jufter the secretary employersiund on each such claim in the preceding yaad the
files that certificate, to make payments unde@.81 (1)Io 451 navments made from the uninsured employers fund on all
employeesof uninsured employers and to obtaginsurance g,ch claims and, based on that information, the secretary of

unders.102.81 (2) _ B administratiorshall determine the amount to be transferred under
(b) If the secretary does not file the certificate under(r subd.1. in that calendar year

the department may not expend the moneys inuhiasured 3. The maximum amourthat the secretary of administration

employers‘und._ ) N may transfer under subd. in acalendar year is $500,000. If the
_ (c) If, after filing the certificate under pge), thesecretary amountdetermined under subg. is $500,000 or less, the sezre
files the certificate under pgag), the department may expend thqayy of administration shall transfer the amount determined under
moneysin the uninsured employers fund only to make paymeni§pg. 2. If the amount determined under sul. exceeds
unders. 102.81 (1)to employees ofininsured employers on ¢500 000the secretary of administration shall tran€f860,000
clalms m_adebefore the date specified in that certificate and g ihe calendayear in which the determination is made andgsub
obtainreinsurance under $02.81 (2)for the payment ofhose et to the maximum transfer amount $500,000 per calendar
claims. _ year,shalltransfer that excess in the next calendar year or mesub
(4) (a) Ifan uninsured employer who owes to the departmeséquentalendar years until that excess is transferred in full.
anyamount under 402.820r 102.85 (4)ransfers his or her basi 5y The gepartment may retain an insurance carrier or @sur
nessassets or _actlvmesshe transferee is liable for the amounts,, o' service ganization to process, investigate and pay claims
?r‘]"’%d by tthe ur:lgsijred.emptlﬁyter llljn?ﬁ?@]?'ﬁzof 102'85d.(t4)'f underthis sectiorand may obtain excess or stop-loss reinsurance
et' spg.r ment determines that all or the following CONCIENES ity an insurance carrier authorized to do business in this state in
satistied: ) . anamount that the secretary determiisasecessary for the sound
1. Atthe time of the transfethe uninsured employer atfte  gperationof the uninsured employefand. In cases involving
transfereeare owned ocontrolled in whole or in substantial part,gisputedclaims, the department may retain an attorney to cepre
eitherdirectly or indirectly by the same interest or interesféthce  sentthe interests of the uninsurenployers fund and to make
out limitation by reason of enumeration, it is presunuetess appearances on behalf of the uninsured employersifupoboe
shownto the contrary that the ®same interest or interests® includgsedingainder ss102.16t0102.29 Sectior20.930and all provie
the spouse, child or parent of the individual who owned@re  gjonsof subchlV of ch. 16 except s16.753 do not apply to an
trolled the business, or any comblnatlon of more thrae of ‘Fhem. attorneyhired under this subsection. The ¢fear for the services
2. The transferee has continued or resumed the business oféf@nedunder this subsection shall be pai the appropriation
uninsuredemployer either inthe same establishment or eseunders. 20.445 (1) (rp) The cost of any reinsuranobtained

where; or the transferee has employsdbstantially the same underthis subsection shall be paid from the appropriation under
employeesas those the uninsured employer had employed ilec@20.445 (1) (sm)

nectionwith the business assets or activities transferred. (3) An injured employee of an uninsured employer ordnis

(b) The department may collect frontransferee described in her dependents may attempt to recover from the uninsured
par.(a) an amount owed under ¥02.820r 102.85 (4)usingthe  employer,or a 3rd party under £02.29 while receiving or
proceduresspecified in ss102.83 102.835and102.87and the attemptingto receive payment under sih).
preferencespecified in s102.84in the same manner as the degeart (4) An injured employee, or the dependent of an injured

mentmay collect from an uninsured employer ;
History: 1989 a. 641991 a. 851993 a. 811995 a, 17, 2003 a, 1302005 a172  CMPloyeewho received one or more payments under €Lp.
2007a. 1852015 a. 55 shalldo all of the following:

(a) If the employee or dependent begins an action to recover
102.81 Compensation for injured employee of unin e compensatiorirom the employes'employeor a 3rd party liable
sured employer. (1) (a) If an employee of an uninsuredunders.102.29 provide tothe department a copy of all papers
employer otherthan an employee who is eligible to receive edtefiled by any party in the action.
native benefits under $02.28 (3) sufers an injury for which the (b) If the employee or dependent receives compensation from

uninsuredemployer is liable under $02.03 the department or {he emplovees emplover or a 3rd party liable undet 82.29 pa
the departmens reinsurer shall pay to or on behaifithe injured {5 the gep)élrtmentpth)e/ lesser of tﬁerftgllowing: 9 pay

employeeor to the employes'dependents an amount equal to the
compensatiorowed them by the uninsured employer under thiosr dle. gggeiT?eucrgi\?gsru?é%rpgzlm;ees and costs that the employee
chapterexcept penaltieand interest due under $€92.16 (3) P .

102.18(1) (b) 3.and(bp), 102.22 (1) 102.35 (3) 102.57 and 2. The amount after attorney fees and costs that the employee
102.60 or dependent received from the employer or 3rd party

(b) The department shall make the payments requineier (5) The department of justice may bring an action to collect
par. (a) from the uninsured employers fund, except that if tH&e payment under sulp4).

departmenhas obtained reinsurance under ¢@pand isunable (6) (&) Subject to par(b), an employee, a dependent of an
to make those payments from the uninsured employers fo@d, employee an uninsured employex 3rdparty who is liable under
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s.102.290r the department may enter into an agreement to setiigtionin circuit court to recover payments and interest owed to the
liabilities under this chapter departmenbf workforce development under this section.

(b) A settlement under pda) is void without the departmest’ (3) (8 When an employee dies as a result of an injury for
written approval. which anuninsured employer is liable under162.03 the unime

(7) This section first applies to injuries occurring on the firssuredemployer shall pay $1,000 to the department.
day of the first July beginning after the day that the secretary files (b) The payment under péa) is in addition to any benefits or
acertificateunder s102.80 (3) (a)except that if the secretary filesothercompensation paid to an employee or survignithe work
acertificate under s102.80 (3) (agjhis section doesot apply to injury supplemental benefit fund under $62.46to 102.51
claimsfiled on or after the date specified in that certificate. History: 1989 a. 64359, 1991 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a.

History: 1989 a. 641995 a. 17, 2003 a. 1442005 a. 172253 410,2007 a. 97 3, 38,2003 a. 1442009 a. 206
2009a. 206 2015 a. 55180.

Cross-reference: See also DWD 80.62 Wis. adm. code. i i

Section102.18 (1) (bp) does ngbvern the conduct of the Department or its ageng‘oz'83 COIleCtlon. of uninsured employer _payr_nents. .
anddoes not impose any penalty on the department or its agent for bawbfaitict (1) (@) 1. If anuninsured employer or any individual who is
in administering the Uninsured Employers Fund. Section 102.18 (1) (bp) constitfiesind personally liable under suf8) fails to payto the depace
the exclusive remedy for the b&aith conduct of an employer or an insurance carrier,
Becauses. 102.18 (1) (bp) does not applythe departmerg'agent, it does not e me”tany amount _Owe_d to the_ department undépg.82and no
vide an exclusive remedy for the agertad faith. Moreovesub. (1) (a) exempts proceedingfor review is pending, the departmenmtany authce

the Department and its agent from paying an employee the statutory penalties gpghd representative may issaewarrant directed to the clerk of
interestimposed on an employer or an insurance carrier for their misdeedsthnat

ing I(T sub. (1) (a) exemlpts the del‘pl?rtmem”or Es agent from liability for its bad fafircuit court for any county of the state.

conductin processing claims. AslaksenGallagher Bassett Services, 18607 WI 2. The clerk of circuit court shall enter in the judgmant
39,300 Ws. 2d 92729 N.W2d 71204-2568 lien docketthe name of the uninsured employer or the individual
mentionedn the warrant and th@mount of the payments, inter

providedin sub.(2) (ar) an uninsured employer shall reimburs(gst,cors]ts, ahnd other fegs for wr:jlch the warrant is issued and the
the department for any payment made undapg.81 (L)to or on datéwhen the warrant is entered. _ _
behalfof anemployee of the uninsured employer or to an engploy 3. A warrant entered under sutidshall be considered in all
ee'sdependents and for any expenses paid by the departmergfipectsas a final judgment constituting a perfected lien on the
administeringthe claim of the employee or dependeféss _rlght, title, and interest of the uninsured employer or the |nd_|V|duaI
amountgepaid by the employee dependents underk02.81 (4) in all of that persors real_and personal property located in the
(b). The reimbursement owed under this subsedsiolue within countywhere the warrant is entered. Tiea is efective When_the
30 days after the date on which the department notifies theaurigpartmentssues the warrant under sutidand shall continue
suredemployer that the reimbursement is owed. Interest shaftil the amount owed, including interest, costs, and other fees to
accrueon amounts not paid when due at the rate of 1 percent g date of payment, is paid.
month. 4. After thewarrant is entered in the judgment and lien docket,
(2) (a) Except as provided in pafag), (am)and(ar), all unirce the department oany authorized representative may file ancexe
suredemployers shall pay to the department the greater of iee faitionwith the clerk of circuit court for filing by the clerk of oér
lowing: cuit court with the sherfifof any county whereeal or personal
1. Twice the amount determined by the department to eqiPpPerty of the uninsured employar the individual is found,
what the uninsured employer would have paid during periods@mmandinghesherif to levy upon and sell sfifient real and
illegal nonpayment for workés compensatiomsurance in the Personaproperty of the uninsured employer or the individual to

preceding3-year periodbased on the employerpayroll in the Paythe amount stated in the warrant in the same manner as upon
preceding3 years. anexecution against property issued upon the judgment of a court

: of record, and toeturn the warrant to the department and pay to
(ié)S,Aexeunn&ljst(:;de?:;xgr(it/)r:lzriss' liable to tepartment it the money collected by virtue of the warrant within 60 days after

underpar (a) 2 shall pay to the department, in lieu of the paymeFltzfce”DtOf the warraqt. .
requiredunder par(a) 2, $100 per day for eactiay that the (b) The clerk of circuitourt shall accept and enter the warrant
employeris uninsured if all of the following apply: in the judgment and lien docket without prepayment offary

. . . tthe clerk of circuit court shall submit a statement of the proper
1. The employer is uninsured for 7 consecutive days or Ie%esemiannually to the department coveringghgods from Jame

2. The employer has not previously been uninsured. uary1 to June80 and July 1 to December 31 unless it billoe

3. No injury for which the employer is liable undei62.03 ing period is agreed to between the clerk and the department. The
hasoccurred during the period in which the employer is emiffeesshall then be paid by the department, but the fees provided by
sured. s.814.61 (5)or entering thevarrants shall be added to the amount

(am) The department may waieay payment owed under par of the warrant and collected from the uninsured employéreor
(a) by an uninsured employer if the department determines thatitéividual when satisfaction or release is presented for.entry
uninsuredemployer is subject to this chapter only because the (2) The department may issue a warrant of like terms, force,
uninsuredemployer haglected to become subject to this chaptejndeffect to any employee or other agent of the departragnt,
unders.102.05 (2)or 102.28 (2) may file a copy of the warrant with the clerk of circuit court of any

(ar) The department may waive any paymaned under par countyin the state, anthereupon the clerk of circuit court shall
(a)or(ag)or sub(1) if the department determines that the soleereanterthe warrant in the judgment and lien docket and the warrant
sonfor the uninsured employerfailure to comply with sL02.28  shallbecome a lien in theame manneand with the same force
(2) is that the uninsured employer was a victim of fraud, mistreprendeffect, as provided in sufil). In the executionf the warrant,
sentationor gross negligence by an insurance agent or insurarniee employee or other agent shall have alptheers conferred by
brokeror by a person whom a reasonable person would believéai@ upon a sherf but may not collect from the uninsured
aninsurance agent or insurance broker employeror theindividual any fee or chge for the execution of

(b) The payment owed under p&) or (ag)is due within30 the warrant in excess of the actual expenses paid in the gerfor
daysafterthe date on which the employer is notified. Interest shafianceof his or her duty
accrueon amounts not paid when due at the rate of 1 percent pe(3) If a warrant is returned nsatisfied in full, the department
month. shallhave the same remedies to enforce the amount dpeyuar

(c) The department of justice,df the department of justice ments,interest, costs, and other fees athé department had
consentsthe department of workforce development may bring aecoveredudgment against the uninsured employer or theoéndi

102.82 Uninsured employer payments. (1) Exceptas
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vidual and an execution had been returned wholly or partiaty ment,the department may levy upon aagditional property of
satisfied. the debtor until the debt and expenses of the levy are fully paid.

(4) Whenthe payments, interest, costs, and other feesapeci (3) DUTIES TO SURRENDER. Any person in possession of or
fied in a warrant have been paid to the department, the departnodtigatedwith respect to property or rights to property that isossub
shallissue a satisfaction of the warrant and file it with the clerk f¥ct to levy and upon which a levy has been made shptin
circuit court. The clerk of circuit court shall immediately enter théemandof the department, surrender the propertsights or dise
satisfactiorof the judgment in the judgment and lien docket. Thehargethe obligation to the department, except that part of the
departmenshall send a copy of the satisfaction to the uninsurggopertyor rights which is, at the time of the demand, subject to
employer or the individual. any prior attachment or execution under any judicial process.

(5) Thedepartment, if it finds that the interests of the state will (4) FAILURE TO SURRENDER;ENFORCEMENTOFLEVY. (a) Any
not be jeopardized, and upon swcmditionsas it may exact, may debtorwho fails to surrender any property or rights to property
issuea release of any warrant with respect to any real or persothatis subject to levyupon demand by the department, is subject
propertyupon which the warrant is a lien or cloud upon title. Th® proceedings to enforce the amount of the.levy
clerk of circuit court shall enter the release upon presentafion  (b) Any 3rd party who fails to surrender any property or rights
therelease to the clerk and payment offtrefor filing the release to property subject to leyyipon demand of the department, isctsub
andthe release shall be conclusive proof that the lien or clojettto proceedings to enforce the levihe 3rd party is ndiable
upon the title of the property covered by the release is extito the department under this paragraph for niba@ 25 percent
guished. of the debt. The department shall serve a final demand as provided
(6) At any time after the filing of a warrant, the departmentndersub.(13) on any 3rd partyvho fails to surrender property
may commence and maintain a garnishee action as providedRypceedingsnay not be initiated bthe department until 5 days
ch.812or may use the remedy of attachment as provided by élfiter service of the final demand. The department shall issue a
811 for actions to enforce a judgment. The place of trial of afeterminatiorunder s102.82to the 3rd party for the amount of
actionunder ch8110r 812 may be either in Dane County or thethe liability.
countywhere the debtor resides and may be changed fromthe  (c) When a 3rd party surrenders the property or rights to the
county in which the action isommenced, except upon consent gfroperty on demand of the department or disgdsthe obligee
the parties. tion to the department for which the levy is made, the 3rd party is
(7) If the department issuas erroneous warrant, the departdischargedfrom any obligation ofliability to the debtor with
mentshall issue a notice of withdrawal of the warranthe clerk respecto theproperty or rights to the property arising from the
of circuit court for the county in which the warranfiled. The surrendemr payment to the department.
clerk shall void the warrant and any liens attached by it. (5) ACTIONSAGAINST THISSTATE. (a) If thedepartment has les

(8) Any officer or director of an uninsured employer that is id upon propertyany person, other than the debtor whicaisle
corporation and any member or manager of an uninsurd@ pay the debt out of which the Ieayo_se, who claims an interest
employerthat is a limited liability company may be found indid in or lien on that properfyand who claims thdhat property was
ually and jointlyand severally liable for the payments, interesyrongfully levied upon may bring a civil action against the state
costsand other fees specified in a warrant under this sectiorinfthe circuit courfor Dane County That action may be brought
after proper proceedings for tmellection of those amounts from Whetheror not thatproperty has been surrendered to the depart
the corporation or limited liability companys provided in this ment. The court may grant only the relief under. gay. No other
section,the corporation or limited liability company is unable t@ctionto question the validity of or to restrain or enjoin a lbyy
paythose amounts to the department. The personal liability of i€ department may be maintained.
officersand directors of a corporation or of the members andaman (b) In an action under p&g), if a levy would irreparably injure
agersof a limited liability company as provided in this subsectiorights to property the court mayenjoin the enforcement of that
is anindependent obligation, survives dissolution, geoization, levy. If the court determines that the property has been wrongfully
bankruptcyreceivership, assignment for the benefit of creditorkvied upon, it may grant a judgment for the amount of money
judicially confirmed extension or composition, or any analogowbtainedby levy

situationof thecorporation or limited liability compangnd shall ~ (c) For purposes of an adjudication under this subsection, the
beset forth in a determination or decision issued undedZ82  determinationof the debt upon which the interest or lien of the
History: 1993 a. 811995 a. 17,224, 1997 a. 3538; 2007 a. 185 departments based is conclusively presumed to be valid.

. (6) DETERMINATION OF EXPENSES. The department shall deter
102.835 Levy for delinquent payments. (1) ~ DEFINITIONS.  minglits costs and expenses to be paid in all cases of levy
In this section:
a o i (7) Use oF PROCEEDS. (a) The department shall apply all
(a) “Debt® means a delinquent payment. o moneyobtained under this section first againstekpenses of the
(ad) 2Debtor® means an uninsured employer oirafividual proceedingsnd then against the liability in respect to which the

found personally liable under $02.83 (8who owes the dep&g |evy was made and any other liability owed to the department by

menta debt. the debtor
(d) 2Levy°® means all powers of distraint and seizure. (b) The department may refund or credit any amount left after
(e) @Payment® means a payment owed to the department untdrerapplications under pafa), upon submission of a claim for a
s.102.82and includes interest on that payment. refundor credit and satisfactory proof of the clatmthe person
(f) @Property° includes all tangible and intangible person&ntitiedto that amount.
propertyand rights to that propertincluding compensatiopaid (8) ReLEASEOF LEVY. The department may release the levy

or payable for personal services, whether denominated as wag@enall or part ofproperty levied upon to facilitate the collection

salary,commission, bonus or otherwise, amounts paid pedodif the liability or to grant relief from a wrongful leyput that

cally pursuant to a pensiar retirement program, rents, proceedgeleasedoes not prevent any later levy

of insurance and amounts paid pursuant to a contract. (9) WRoNGFULLEVY. If the department determines that mep
(2) POWERSOFLEVY AND DISTRAINT. If any debtor who is liable €rty has been wrongfully levied upon, the department may return

for anydebt fails to pay that debt after the department has mdbeproperty at any time, or may return an amount of meugal

demandor payment, the department may collect that debt and figethe amount of money levied upon.

expense®f the levy by levy upon any property belonging to the (10) PReseERVATIONOF REMEDIES. The availability of the reoe

debtor. If the value of any property that has been levied up@uy under this section does not abridge the right of the department

underthis section is not sfifient to satisfythe claim of the depagt to pursue other remedies.
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(11) Evasion. Any person who removes, depositconceals (20) CosTtorFLEVY. Any 3rd party is entitled to a levy fee of
or aids in removing, depositing or concealingy property upon $5 for each levy in any case where property is secured through the
which a levy is authorizednder this section with intent to evaddevy. The 3rd party shall deduct the fee from the proceeds of the
or defeat the assessment or collection of any debt is guiky ofevy.
Classl felony and shall be liable to the state for tosts of proe  History: 1993 a. 811995 a. 17,1997 a. 187283 2001 a. 1092005 a. 4422007
secution. a.185

(12) Norice BeroreLEVY. If no proceeding for review per (*‘102.84 Preference of required payments.  Subjectto the
mitted by law is pending, the department shall make a demangd@eralbankruptcy laws, in the event of an uninsured empyer

the debtor for payment of the debt which is subject to levy and giy&solution,reoganization, bankruptcyeceivershipassignment
noticethat the department mayrsue legal action for collection for henefit of creditors, judicially confirmed extension proposal
of the debtagainst the debtorThe department shall make theyr composition, or any analogous situation including the adeeinis
demandfor payment and give the notice at least 10 days prior §@ition of estates in circuit courts, the payments required of the
thelevy, personally or by any type of maitrvice which requires yninsuredemployer under 402.82shall have preference over all

asignature of acceptance, at the addresiseofiebtor as it appearsc|ajmsof general creditors and shall jaid next after the payment
onthe records of the department. The demand for payment pghreferred claims for wages.

noticeshall include a statement of the amount of the debt, io€ludnistory: 1993 a. 81

ing costs and fees, and the name of the debtor who is liable for the

debt. The debtos failure to accept or receive the notice does n@02.85 Uninsured employers; penalties. (1) (a) An
preventthe department from makirige levy Notice prior to levy employerwho fails to comply with s102.16 (3)or 102.28 (2)for

is not required fora subsequent levy on any debt of the saniessthan 1 daysshall forfeit not less than $100 nor more than
debtorwithin one year after the dates#rvice of the original levy $1,000.

(13) SERVICEOFLEVY. (a) The department shall serve the levy (b) An employer who fails to comply with $02.16 (3)or
uponthedebtor and 3rd party by personal service or by any typ82.28(2) for more tharlL0 days shall forfeit not less than $10 nor
of mail service which requires a signature of acceptance. morethan$100 for each day on which the employer fails to@m

(b) Personal service shall be made upon an individual, otHdy With s.102.16 (3)or 102.28 (2)
thana minor or incapacitated person, by delivering a copy of the (2) An employer who is required to provide worleeconoe
levy to the debtor oBrd party personally; by leaving a copy of thesensatiorinsurance coverage under this chapter shall forfeit not
levy at the debtds dwelling or usuaplace of abode with some lessthan $100 nor more than $1,000 if the employer doesfiny
personof suitable age and discretion residing there; by leavingtze following:
copy of the levy athe business establishment of the debtor with (a) Gives false information about the coverage to his or her
anofficer or employee of the debtor; or by delivering a copy of themployeesthe department or any other person who contracts with
levy to an agent authorized by law to receive service of procegise employer and who requests evidence of woskeompensa

(c) The department representative who serves the levy shigin coverage in relation to that contract.
certify service of process on the notice of levy form and the person(b) Fails to notify a person who contracts with the employer
servedshall acknowledge receipt of tleertification by signing thatthe coverage has been canceled in relation to that contract.

anddating it. If service is made by mail, the return receipt is the (2m) The court may waive a forfeiture imposed under $ip.

certificateof service of the levy or (2) if the court finds that the employer is subject to this chapter
(d) The failure of a debtor or 3rd party to accept or recawe only becaus¢he employer elected to become subject to thiseehap
vice of the levy does not invalidate the levy terunder s102.05 (2)or 102.28 (2)

(14) AnsweRBY 3RD PARTY. Within 20 days after the service (2p) Thecourt may waive a forfeiture imposedder sub(1)
of the levy upon a 3rd partthe 3rd party shall file an answer withor (2) if the court finds that the sole reason for the uninsured
the department stating whether the 3rd party is in possession oéorployer'sfailure to comply with s102.82 (2)is that the unice
obligatedwith respect to property or rights to property of theuredemployer was a victim of fraud, misrepresentation or gross
debtor,including a description of the property tre rights to negligenceby an insurance agent or insurance broker or byaa per
propertyandthe nature and dollar amount of any such obligatioaon whom a reasonable person would believe is an insurance
If the 3rd party is amsurance companyhe insurance company agentor insurance broker
shallfile an answer with the department withind&ys after the  (3) An employer who violates an order to cease operations
service of the levy unders.102.28 (4)is guilty of a Class | felony

(15) DuraTION OFLEVY. A levy is efective from the date on  (4) (a) If a court imposes a fine or forfeiture under sut3.
which the levy is first served on the 3rd party until the liabitity  to (3), the court shall impose undeh.814 an uninsured employer
of which the levy arose is satisfied, until the levy is released surrchargeequal to 75 percent of the amount of the fine or fagfei
until one year after the date of service, whichever occurs firstture.

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF (b) If a fine or forfeiture is suspended in whole or in part, the
LEvY. No employer may dischge or otherwise discriminate with uninsuredemployer surchge shall be reduced proportion to
respectto the terms and conditions of employment against atlye suspension.
employeeby reason of the fact that his or her earnings have been(c) If any deposit is made for anferise towhich this section
subjectto levy for any one levy or because of compliance with aryplies the person making the depositall also deposit a diee
provisionof this section. Whoever willfully violates this subsccientamount to include the uninsured employer sugdander
tion may be fined not more than $10,000 or imprisonedh@ir this section. If the deposit is forfeited, the amoufrthe uninsured
morethan 9 months or both. employersurchage shall be transmitted to the secretary of adenin

(19) HearING. Any debtor who is subject to a lepyoceeding istrationunder par(d). If the deposit is returned, the uninsured
madeby the department may request a hearing undés17to  employersurchage shall also be returned.
review the levy proceeding. The hearing is limited to questions (d) The clerk of the court shall collect and transmit to the
of prior payment of the debt that the department is proceedicmunty treasurer the uninsured employer surghaand other
againstand mistaken identity of the debtdrhe levy is not stayed amountsrequired under £9.40 (2) (m) The county treasurer
pendingthe hearing in any case in which propertysécured shallthen make payment to tecretary of administration as peo
throughthe levy videdin s.59.25 (3) (f)2. The secretary of administration shall
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deposittheamount of the uninsured employer surgeatogether (i) Notice that if the defendant does not make a deposit and
with any interest thereon, in the uninsured employers fupdoes fails to appear in court dhe time specified in the citation, the
videdin s.102.80 (1) courtmay issue a summons or an arrest warrant.

(5) (a) The payment of any judgment under this seatiay (3) A defendant issued a citation under this section may
be suspended or deferred for mbre than 90 days in the disoze depositthe amount of money that the issuing department deputy
tion of the court. The court shall suspend a judgment under tbisofficer directs by mailing or delivering the deposit and a copy
sectionupon the motiorof the department, if the department if the citation before the court appearance date to the clerk of the
satisfiedthat the employes violation of s.102.16 (3)or 102.28 circuit court in the county where the violatiatcurred, to the
(2) was beyond the employsrcontrol and that the employer nodepartmentor to the sherifs ofice or police headquarters of the
longer violates s.102.16 (3)or 102.28 (2) In cases where a officer who issued the citation. The basic amount of the deposit
deposithas been made, any forfeitures, surgbsyfees, ancosts shall be determined under a deposit schedule established by the
imposedunder ch814 shall be taken out ¢he deposit and the leal judicial conference. The judiciatonference shall annually
ance,if any, returned to the employer review and revise the schedule. In addition to the basic amount

(b) In addition to any monetary penalties, the court may orddeterminedby the schedule, the deposit shall include the costs,
an employerto perform or refrain from performing such acts afees,and surchaes imposed under c814.
may be necessary flly protect and déctuate the public intee  (4) A defendant may make a stipulation of no contest bgesub
est,including ceasing business operations. mitting a deposit and a stipulation in the manner provided by sub.

(c) All civil remedies are available in order to enforce the gadg3) before the court appearance date. The signed stipulation is a
mentof the court, including the power of contempt unde785.  pleaof no contest andubmission to a forfeiture, plus the costs,

History: 1989 a. 641993a. 81 1995 a. 2011997 a. 2832001 a. 1092003 a. fees,and surchayes imposedinder ch.814, not to exceed the
33,139 326 amountof the deposit.

102.87 Citation procedure. (1) (a) The citation procedures , (3) Exceptas provided by sub6), a person receiving a
establishecby this section shall be used only in an action fgePOSitshall prepare a receipt in triplicate showing the purpose for
recovera forfeiture under £02.85 (L)or (2). The citation form Whichthe deposit is made, stating that the defendant may inquire
ity 1 ooy e ok o o g s o e S i g b o
actionand is adequate process to give a court jurisdiction over ,

personif the citat?on is fFi)Ied with thge circuit codrt. ggﬁ]s to appear irtourt at the time specified in the citation he or she

(b) The citation may be served on the defendant by registe? ng con:ldfer_ed to hlave tender]fed a ple?j of nobco_ntest al? sub
mail with a return receipt requested. mitted to a forfeiture, plus costs, fees, and surgbarimpose

(2) A citation under this section shall be signed by a dep underch.814, not to exceed the amount of the depasd that the

- atburt may accept the plea. The original of the receipt shall be
mentdeputy or by an dicer who has authority to make arrefsis  yajiyeredto the defendant in person or by mail. If the defendant
theviolation, and shaltontain substantially the following infaz

mation: paysby check, the canceled check is the receipt.

. (6) Theperson receiving a deposit and stipulation of naeon
(@) The name, address and date of birth of the defendant. o4 shal prepare a receipt in triplicate showing the purpose for

(b) The name and department of the issuing department depyhich the deposit is made, stating that the defendant may inquire
or officer. atthe ofice of the clerk of the circuit court regarding the disposi

(c) The violation alleged, the time and place of occurrencetien of the deposit, and notifying the defendant that if the stipula
statementhat the defendant committed the violation, stegute tion of no contest is accepted by the court the defendant will be
or rule violated and a designation of thielation in language consideredo have submitted to a forfeiture, plus costs, fees, and
which can be readily understood by a person making a reasonatlechargesmposed under ci814, not to exceed the amount of the

effort to do so. deposit. Delivery of the receipt shall be made in the same manner
(d) A date, time and place for the court appearance, anésprovided in sub(5).
noticeto appear (7) If a defendant issued a citation under this section fails to
(e) The maximum forfeiture, plus costs, fees, suthages appearin court at the time specified in the citation or by sobse
imposed under cl14, for which the defendant is liable. gquentpostponement, the following procedure applies:
(f) Provisions for deposit and stipulation in lieu of a court (a) If the defendarttas not made a deposit, the court may issue
appearance. asummons or an arrest warrant.

(9) Notice that if the defendant makes a deposit and fails to(b) If the defendant has made a deposit, the citation may serve
appeatin court at the time specified in the citatitine failure to asthe initial pleading and the defendant shall be considered to
appeamwill be considered tender of a plea of no contest ancesutavetendered a plea of no contest and submitted to a forfeiture,
missionto a forfeiture, plus costs, fees, and surgbarimposed plus costs, fees, and surchas imposed under cB14, not to
underch.814, not to exceed the amount of the depoEiie notice exceedhe amount of the deposit. Tbeurt may either accept the
shallalso state that the court, instead of acceptiegleposit and pleaof no contest and ent@rdgment accordinglyor reject the
plea, maydecideto summon the defendant or may issue an arrggéa and issue aummons. If the defendant fails to appear in
warrantfor the defendartipon failure to respond to a summonstesponseo the summons, the court shall issue an arrest warrant.

(h) Notice that if thedefendant makes a deposit and signs the the courtaccepts the plea of no contest, the defendant may
stipulationthe stipulation will be treated as a plea of no contest awithin 90 daysafter the date set for appearance, move to withdraw
submissionto a forfeiture, plus costs, fees, and surahes theplea of no contest, open the judgment, antkr a plea of not
imposedunder ch814, not to exceed the amount of the deposiguilty if the defendant shows to the satisfaction of the court that
Thenotice shall also state that tbeurt, instead of accepting thefailure to appear was due to mistake, inadvertence, surjrise,
depositand stipulation, may decide to summon the defenglantexcusableneglect. Ifa defendant is relieved from the plea of no
issue an arrest warrant for the defendant upon failure to respendtestthe court may order a writteromplaint or petition to be
to a summons, and that the defendant,ratigny time before or filed. If onreopening the defendant is found not guiitye court
atthe time of the court appearance date, move the court for retibll delete the record of conviction and shall order the defen
from the efect of the stipulation. dant'sdeposit returned.

() Notice that the defendant mady mail before the court  (c) If the defendant has made a deposit and stipulation of no
appearanceenter a plea of not guilty and requasbther date for contestthe citation serves as the initial pleadangl the defendant
acourt appearance. shallbe considered to have tendered a plea of no contest amd sub
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mitted to a forfeiture, plus costs, fees, and surgbarimposed victed of any violation of this chapter or of any department oule
underch.814, not toexceed the amount of the deposit. The counrder,andit is alleged in the indictment, information or complaint,
may either accept the plea of no contest and enter judgmentdproved or admitted on trial or ascertained by the court after
accordingly,or reject the plea and issue a summons aregst convictionthat the person was previously subjected to a fine or
warrant. After signing a stipulation of no contest, the defendafrfeiture within a period of 5 yearsnder s102.85 the person
may, at any time before or at the timaéthe court appearance datemay be fined not more than $2,000 or imprisoned formote
movethe court for relief from the ffct of the stipulation. The than90 days or both.
court may act on the motion, with or without notice, for cause (2) When any person is convicted and it is alleged in the
shownby afidavit and upon just terms, amelieve the defendant indictment,information or complainand proved or admitted on
from the stipulation and thefetts of the stipulation. trial or ascertained by the court after conviction that such person
(8) If a citation or summons is issued to a defendant under thi@l been before subjectedatine or forfeiture 3 times within a
sectionand he or she is unableappear in court on the day speciperiod of 3 years under sl02.85and that those convictions
fied, the defendant may enter a plea of not guilty by mailing a lett@mainof record and unreversed, the person may be fined not
statingthat inability to the judge at the address indicated on theorethan $10,000 or imprisonddr not more than 9 months or
citation. The letter must show the defendaméturn address. Theboth.
lettermay include a request for trial during normal daytlmepe = History: 1989 a. 641991 a. 85

nesshours. Upon receif the letterthe judge shall reply by It %)2.89 Parties to a violation. (1) Whoeveris concerneih

terto the defendarg’address setting a time and place for trial. T e f 2 violati f this ch f
time shall be during normaiusiness hours if so requested. Thie commission of a violation of this chapter or of any department

dateof the trial shall be at least 10 days from the date on vthich rule or order under this chapter for which a forfeiture is imposed

letterwas mailed by the judge. Nothing in this subsection forbi(%t%oa principal and may be clggd with and convictedf the violae
the setting of thetrial at any time convenient to all parties g®n ion although he or she did not directly commit it and although the
cerned personwho directly committed it has not been convicted of the

i . violation.
anégc)o Qs??ggg,ma?]rcljt gjre:%tgsoir ni‘g(')osir dvnhnodceor”ggisélir]:cc)jgﬁ:#sre ; ﬁZ) A persgn is concefrnﬁd f|n"the_co.mm|ss,|on of the violation
sectionshall pay the money to the county treasurer within 20 da'yst € person does any o t € following:
afterits receipt. If thelepartment deputy orfafer fails to make (@) Directly commits the violation. o
timely payment, the county treasurer may collect the payment(b) Aids and abets the commission of the violation.
from the department deputy offiger by an action in the treasar  (C) Is a party to a conspiracy with anothecémnmit the violae
er's name of dice and upon the @tial bond of the department tion or advises, hires or counselsotherwise procures another to

deputyor officer, with interest at the rate of 12 percent per yemommitit.

from the time when it should have been paid. (3) No penalty for any violation of this chapter or rule or order
History: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172 of this chapter may be reduced or diminished by reason of tlis sec
tion.

102.88 Penalties; repeaters. (1) Whena person is cOre  History: 1989 a. 64
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