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CHAPTER 102.

WORKMEN’S COMPENSATION.

102,01 Definitions.
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102.12 Notice of injury, exception, laches.

102.13  Examination by physician, compe-

tent witnesses, exclusion' of evi-
dence, autopsy.

102.14 Jurisdiction of commission.

102.15 Rules of procedure; transcripts,

102.16 Submission of disputes, contribu-

: tions by employes.

102.17 Procedure; notice of hearing; wit-
nesses, contempt; testimony, medi-
cal examination,

102.18 Findings and award. -

102.19 Alien dependents; payments through

: consular officers.

102,195 Employes confined in institutions;
payment of benefits,

102.20 Judgment on award,

102,21 Paiyment of awards by municipali-

ies,

102.22 Penalty for delayed payments.

102.23 Judicial review.

102.24 Remanding record.

102.25 Appeal from judgment on award.

102.26 PFees and costs.

102.27 Claims unassignable, and exempt.

102.28 Preference of claims; employer’s lia-

bility insurance.

102.29 Liability of third parties affected.

102.30 Other insurance not affected; lia-

bility of insured employer.

102,81 Liability insurance; policy regula-

tions.

102,32 Continuing liability; guarantee set-

tlement, gross payment,
102.01 Definitions, (1) The provisions

referred to as the “Workmen’s Compensatio
hilities under or pursuant to this act constit
ferred to as “Workmen’s Compensation.”

102.33 Blanks and records,
102.34 Nonelection, notice by employer.
1102.356 Penalties,

102.37 Employers’ records.

102.38 Records of payments; reports thereon.

102.39 Genteral orders; application of stat-
utes,

102.40 Reports not evidence in actions.

102.42 1Incidental compensation.

102.43 Weekly compensation schedule.

102.44 Maximum limitations.

102.45 Benefits payable to minors; how paid.

102.46 Death benefit.

102,47 Death Dbenefit, continued,

102.48 Death benefit, continued.

102.49 Additional death benefit for chil-
dren, state fund.

102.50 Burial expenses.

102.51 Dependents.

102.52 Major permanent partial disability
schedule.

102.54 Minor permanent partial disability
schedule,

102.55 Application of minor permanent
partial disability schedule,

102.555 Disability under “both major - and
minor schedules; computation of
benefits.

102.56 Disfigurement.

102.5656 Silicosis; disabling; medical exami-
nation; conditions of liability.

102.57 Violl?tions of safety provisions, pen-
alty.

102.58 Decreased compensation.

102.59 Pre-existing disability, indemnity,
state fund, investment.

102.60 I\Iitl’.lOI‘ illegally employed, compensa-
ion.

102.61 Indemnity under rehabilitation law.

102.62 Primary and secondary liability; un-
changeable.

102.63 Refunds by state.

102.64 Attorney-general shall represent state
and commission,

102.656 Workmen's compensation security

funds.

of this chapter may he known, cited and
n Act” and allowanees, recoveries and lia-
ute and may be known, designated and re-

(2) “Act” as used in this chapter means “chapter”; “compensation” means workmen’s
compensation; “primary compensation and death henefit” méan ecompensation or indem-
nity for disability, or death benefit, other than increased, double or treble compensation
or death henefit; “injury” is mental or physical harm to an employe eaused by accident

or disease, and also damage to or destruction

of artificial members, dental appliances and

teeth; and “municipality” includes county, city, town, village, school district, sewer dis-
triet, drainage district and other public or quasi public corporations; and “commission”
means the industrial commission of Wiseonsin., “Time of injury”, “occurrence of injury”,
“date of injury” is the date of the accident which caused the injury or in the case of dis-
ease, the last day of work for the last employer whose employment caused disability.

[1931 c. 408 5. 2; 1935 ¢. 314 5. 2; 1933 ¢. 402

Revisor’s Note, 1931: The definition of *‘in-
jury” is from 102.35, Stats. 1929, which is
repealed by this bill, This revision of chap-
ter 102 of the statutes is for the purpose of
clarifying and simplifying the language, im-
proving the arrangement, omitting unneces-
sary words, repealing expressly provisions
which have been impliedly repealed by later
enactments, and facilitating the finding and
citing its various provisions. The meaning
of the chapter remains the same as hefore.
It is the intention to change the verbiage
without changing the law. This definition
[of time of injury] as it relates to occupa-
tional disease is according to the decision of
the suprenie court and in the court’s lan-

5. 9; 1948 ¢. 270; 1945 ¢. 537

guage., Zurich G. A. & L. Co. v. Industrial
Commission, 203 W 135, 233 NW 772, 776.
(Bill No. 380 S, =, 2)

See note to 102.35, Wisconsin Annotations
1930. An employer's insurance carrier is not
relieved from liability by the fact that the
employe’s disability from occupational dis-
eases began prior to the date of the policy.
Falk Corp. v. Industrial Commission, 202 W
284, 232 NW 542,

An employe who with his consent is loaned
to a special employer becomes the latter’'s
employe for the time being., A boilermaker,
the general employe of another, sent to assist
the owner of a hoiler in repairs was the spe-
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cial employe of the latter. Spodick v, Nash
M. Co.,, 203 W 211, 232 NW 870,

Recovery from occupmtlonal disease which
caused disability before entering upon the
last employment and a new onset of that
disease after entering upon that employment
must occur to render the last employer lia-
ble for compensation [Falk Corp. v. In-
dustrial Commission, 202 W 284, 232 NW 542,
gualified, and Zurich G. A, & L., Ins. Co. v.
Industrial Commission, 203 W 135, 233 N'W
772, adhered to.] Outboard M. Co, v. Indus-
trigl Commission, 206 W 1381, 239 NW 141,

Employe who contracted skin disease while
employed by rug corporation, but who suf-
fered no dlsablhty until some time after he
left corporation’s employment is not entitled
to. compensation. Kimlark R, Corp. v, In-
dustrial Commission, 210 W 319, 246 NW 424,

One selling monuments on commiisgsion
basis, paying his own expenses and working
when and as he pleased, held “independent
contractor,” not covered by workmen’s com-
pensation act. Henry Haertel Service, v, In-
dustrial Commissgion, 211 W 455, 248 N'W 430,

The time of accident in occupational dis-
ease cases is the time when disability first
occurs, and, as applied to tuberculosis re-
sultmg from silica. and lime dust, occurred on
the date the employe was compelled to cease
work because of the disease, ther eby suffer-
ing a wage loss. The insurance carrier at the
txme disability from an occupational disease
occurred is the one that is liable for the com-
pensation awarded. Michigan Quartz. Silica
Co. v, Industrlal Commission, 214 W 492, 253
NVW 16

Where revision of workmen’s compensga-
tion act defining time, occurrence and date
of injury failed to define term “digability”,
-court assumes that legislature used term in
senge in which it wasg then understood in
law, Xmploye who contracted silicosis which
superimposed tuberculosis due-to working in
silica dust, but who was not disabled from
performing usual and customary work at
time he was discharged by employer for po-
tential future disability from occupational
disease, held not entitled to compensation
since liability for compensation iwas not
hased on “medical disability”, North End
I". Co. v. Industrial Commission, 217 W 363
258 N'W 439,

Aqqlgnee for benefit -of creditors was not
“employee” within compensation act, where
assignment vested legal title to. corporate
assignor’s assets in  assignee, subject to
trust in favor of creditors and asqw,nm. and
rider was. attached to assignor’s liability
policy in which assignee was_added ag in-
sured employer, notwithstanding assignee
was to be paid compensation or commission.
Fritz v. Industrial Commission, 218 W 176,
260 N'W 459,

Assignhee for benefit of creditors was not
“employe” within compensation .act, where

asslgnment vested legal title to corporate.

assignor’'s assets in assignee, subject to
trust in favor of creditors and’ a551gnor, and
rider was attached to assignor's’ liability
policy in which assignee was added as in-
sured employer, notwithstanding assignee
was to be paid compensatlon or commission.
Fritz v. Industrlal Commigsion, 218- W 1176,
260 N'W 459,

A molder, whose services were discon-
tinued because he could not work rapidly
enough, and who thereafter was found suf-
fering from silicosis, but whose inability to
earn a full wage was because of his being
inherently a ‘“slow” worker, and not because
of his silicosis, did not sustain a disability
resulting in wage loss, and was not entitled
to compensation from hig last’ employer
under the compensation act, 6 (chapter 314,
Laws 1933; sectlon 102.01 (2)) making the
“time of in]ury in case of occupational dis-
ease ‘“the last day of work for the last em-
ployer whose employment caused disability.”
Milwaukee M, & G, I. Works v, Industrial
Commission, 220 W 244, 263 NW 662, 265 NW

A crane operator, who was exposed to
silica dust, but who suffered no compensdable

. disability described in the compensation act
as it stood at the time of hig dischargeé on
January 31, 1933, was not entitled to com-
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pensation from his former employer on ac-
count of subsequent disability. Sivyer Steel
Casting Co. v. Industrial Commission, 220
W 252, 263 N'W 565,

Where the supreme court had defined
“disability,” as being such an injury, caused
by accident or by occupational disease, as
results in a wage loss, and the legislature in
a 1933 amendment to the act (chapter 314,
Liaws 1933), adopted the court’'s definition by
using such word without change, the court
was bound to interpret the statute, dealing
with the word, in accordance with the mean-
ing theretofore ascribed to such word. Schae-
fer & Co. v. Industrial Commission, 220 W
289, 266 N'W 390.

As respects ﬁmng the liability of com-
pensation insurance carrviers, the date on
which an employe, during a temporary shut-
down of the plant, suffered a hemorrhage of
the lungs caused by disease contracted in
the course of his employment, constituted
the date when compensable disability first
occurred. Jackson Monument Co. v. Indus-
trial Commission, 220 W 390, 265 N'W 63,

The compensation act must be liberally
construed in favor of including all service
as within the scope of the employment that
can in any sense be said to reasonably come
within it. Severson v. Industrial Commis-
sion, 221 W 169, 266 N'W 235,

If the employe sustained a disability from
silicosis resulting in wage loss while work-
ing for an employer, the date of injury and
liability was then ﬁ\{ed and chapter 314,
Laws 1983, amending 103.01 (2) relating to
the date of injury in cases of occupational
disease, was inapplicable, since the 1933
amendment applies only when a wage loss

occurs after the relation of employer and
employe is terminated. General A, F. N
Assur., Corp. V. Industrlal Commission, 221

W 540, 266 NW 2

A ﬁndlng of the industrial commission
fixing the date of an employe’s injury from
silicosis as 'a date when the employe first
lost time because of his silicosis, which was
a date when an insurance carrier was on the
risk, was supportable although the employe
had suffered no actual wage loss for such
loss of time in that there had heen no de-
duction of wages, General A, F, & L. Assur,
Corp. v. Industrial Commission, 221 W 544,
266 N'W 226,

Workmens “compensation: Proceedings
before commiission: Findings of commission
as body; Sufficiency in_form; Reception of
evidence: Report of mdependent physician;
Scope of permissible consideration by com-
mission: Proceedings before commission to
review findings of examiner on, petltlon
therefor: Time within which commission
may make its decision thereon: Judicial re-
view of compensation proceedings: Jurisdic-
tional facts, what are, and conclusiveness of

- commission findings on court: Nature and

scope of review provided: Certiorari: Consti-
tutionality: Due process:. Delegation of
judicial power: Power of supreme court to
reverse award for misconduct before com-
mission, General A, F. & L. Assur. Corn, v.

%ggustrial Commission, 223 W 635, 271 NW

‘Where an employe rendered no services
in Wisconsin and died outside the state his
death is not compensable under the Wis-
congin compensation law, notwithstanding
the contract was made in Wisconsin, Dun-
ﬁ%&lfe gvg.slndustria,l Commission, 228 W 86, 279

The commission is without power to try
an equitable issue of the right of the insurer
to reimbursement for money paid out under
a compensation award. Employers Mut. L.
Ins. Co. v Industrial Commission, 230 W 374,
284 NW 4

In or der to recover workmen’s compensa-
tion for an occupational disease, there must
be an actual physical inability to work, and
not a mere medical disability. Where a
workman, although physically able to work,
entered a tuberculosis sanatorium on the ad-
vice of physicians for observation and_ ex-
amination as to a silicotic condition which
he had contracted as a result of his work,
he could not be considered as physically
disabled 'from working and as therefore
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suffering a wage loss so as to be entitled to in the sanatorium, Odanah Iron Co. v. In-

workmen's compensation during his stay dustrial Comm. 235 W 166, 292 NW 439,

102,03 Conditions of liability, (1) Liahility under this chapter shall exist against
an employer only where the following conditions coneur:

(a)- Where the employe sustains an injury.

(b) Where, at the time of the injury, both the employer and employe are subject to
the provisions of this chapter.

(¢) Where, at the time of the injury, the employe is performing service growing out
of and incidental to his employment. Hvery employe going to and from his emplovment
in the ordinary and usual way, while on the premises of his employer, shall be deemed to
be performing service growing out of and incidental to his employment; and so shall
any fireman responding to a call for assistance outside the limits of his city or village,
unless sueh response is in violation of law. The premises of his employer shall be deemed
to include also the premises of any other person on whose premises service is heing
performed.

(d) Where the injury is not intentionally self-inflicted.

(e) Where the accident or disease causing injury arises out of his employment.

(£) Every employe whose employment requires him to travel shall be deemed to he
performing service growing out of and inecidental to his employment at all times while
.on a trip, and any injury oceurring during such employment shall be deemed to arise out
of his employment except when engaged in a deviation for a private or personal purpose.

Acts reasonahbly necessary for living shall not be regarded as such deviation.
(2) Where such conditions exist the right to the recovery of eompensation pursuant
to the provisions of this chapter shall be the exclusive remedy against the employer.
(3) In the case of disease intermittent periods of temporary disability shall ereate
separate claims, and permanent partial disability shall ereate a claim separate from a
claim for any subsequent disability which latter disahility is the result of an intervening
cause. [1931 ¢. 403 s, &5; 1933 ¢. 814 5. 1; 1953 ¢, 408 s, 8; 1943 ¢. 270; 1945 ¢. 537]

Note: A volunteer fireman injured on his
way to the fire house with employer’s truck
in answer to alarm was acting within his
duties as fireman, and death from injury was
compensable, West Bend v, Industrial Com-
mission, Schloemer et al,, 202 W 319, 232 NW

4,

The fact that hernia may result from va-
rious industrial pursuits does not prevent it
from bheing an “occupational disease’’ within
the workmen’s compensation act. Marathon
P. M., Co. v. Huntington, 203 W 17, 233 NW
558,

Time of accident, as referring to occupa-
tional diseasé, is the time when the disabil-
ity first occurs; hence the employer and in-
surer at that time are liable for the total

. congequences thereof, Tn determining the
rule as to when disability arose, the first
concern should be the interest of the work-
man. Whether the disease was a recurrence
or a new attack caused by subsequent ex-
posure, is for the commission to determine,
Zurich G, A. & L. Ins. Co, v, Industrial Com-
mission, 203 W 135, 233 N'W 772,

A traveler injured while assisting a mo-
tor-truck driver in releasing his truck mired
on the highway was an employe of the driv-
er’'s employer, and hence his injuries were
compensable, Johmnson v, Wisconsin L. & 8.
Co., 203 W 304, 234 NW 506.

The death of a salesman from injuries re-
ceived while bringing his family back in an
automobile from a vacation was not com-
pensable, the evidence warranting the con-
clusion of the commission that the injury
did not occur within the scope of employ-
ment although the trip included stops to in-
terview the employer’s debtors, and that
such business errands-were incidental to the
employe’s pleasure trip. Rules for determin-
ing whether the trip of an employe is within
or is without the scope of his employment
are stated. Barragar v. Industrial Commis-
sion, 2056 W 550, 238 N'W 368,

The death of the president of an employer
in an automobile accident while taking two
employes home after work, as through cour-
tesy he frequently did, was not compensable,
Western I, Co. v. Industrial Commission, 206
W 125, 238 N'W 854,

night watchman for two companies,
hired by one in pursuance of an agreement
of both but paid by both, was in the employ
of both. In view of the purpose of the com-

pensation act to burden the particular in-
dustry in which the injury to the employe
occurs with the damages resulting therefrom,
the employer in whose place of business the
night watchman was injured was alone lia-
ble for compensation for such injuries, Mur-
phy 8. Co. v, Industrial Commission, 206 W
210, 239 N'W 420.

It is not necessary, in order to entitle
the employe to compensation for occupa-
tional disease, that his incapacity arise when
he was performing service growing out of
and incidental to his employment; he is en-
titled to be compensated if at the time of
disability the relation of employer and em-
ploye existed. When the employer-employe
status is once established by contract, ex-
press or implied, oral or written, it will he
presumed to continue until terminated by
the affirmative act of one of the parties;
hence, compensation for pneumoconiosis,
where disability occurred during a shutdown
for repairs of a granite plant, may he had if
such relation was not thus terminated before
the disability occurred. Where the question
as to the existence of such relation at the
time of such disability was not litigated be-
fore the commission, judgment vacating an
award will be reversed with instructions to
remand the case to the commission for fur-
ther proceedings, Wisconsin G, Co. v. Indus-
trial Commission, 208 W 270, 242 NW 191,

A garage employe killed in a crash of an
airplane while riding therein at his employ-
er's suggestion to distribute circulars adver-
tising a ‘booster day” for the benefit and
containing advertisements of business men
of the locality-——the employer having no in-
terest in the plane, which was owned and
operated at the time by a third person, or in
its earnings or in the receipt from advertis-
ing,—was not performing service growing
out of and incidental to his employment. In-
drebo v. Industrial Commission, 209 W 272,
243 NW 464,

To require determination whether disabil-
ity through occupational disease was recur-
rence of former attack, record must disclose
prior attack resulting in compensable dis-
ability. Whether the employe suffering from
occupational disease had former attack is
material only on consideration of which em-
ployer shall pay compensation. Nordberg
Mfg, Co., v, Industrial Commission, 210
398, 245 N'W 680,
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Supervising teacher being on highway in-
cidentally to performance of duties when
meeting death, it was immaterial by what
route she was returning home. Racine
County v. Industrial Commission, 210 W 315,
246 NW 303.

Employe who contracted skin disease while
employed by rug corporation, but who suf-
fered no disability until some time after he
left corporation’s employment is not entitled
to compensation. Kimlark R, Corp. v. In-
dustrial Commission, 210 W 319, 246 N'W 424,

Pneumonia contracted by taxicab com-
pany’s employe, due to exposure while chang-
ing tire and attending to loading and un-
loading taxicabs, was “accidental injury.”
Yellow Cab Co. v, Industrial Commission, 210
W 460, 246 N'W 689,

Where sandblaster was suffering from oc-
cupational silicosis, but evidence established
thalt no compensable disability existed at
time of termination of employment, award of
compensation was error, Massachusetts B,
& 1. Co, v. Industrial Commission, 211 W 52,
247 NW 343,

Employe using employer’s car at employ-
er’'s request to hurry home to get noonday
lunch held not performing “services growing
out of and incidental to employment,” so as
to make injuries compensable., Ohrmund v.
lgélustrial Commissgion, 211 W 153, 246 NW
5

Slight deviation from direct line of em-
ployment would not remove employe from
‘“‘performance of service growing out of and
incidental to employment.” Simmons Co, v.
Industrial Commission, 211 W 445, 248 N'W

Disability held ‘not compensable, where
final result was not caused or contributed to
by any exposure to which claimant employe
was subject after new act containing com-
pulsory feature became applicable, Montello
G, Co. v. Industrial Commission, 212 W 243,
248 N'W 4217, 249 NW 516,

Where, by the express terms of the con-
tract of employment, the employer engages
to transport his employes to and from the
plac(; of employment, they are rendering
services growing out of and incidental to
their employment while being thus trans-
ported, and are entitled to compensation,
where they sustain injuries during the course
of such transportation. Goldsworthy v, In-
dustrial Commission, 212 W 544, 250 NW 427,

The effect of a disease or infirmity exist-
ing before an accident occurs is to be sepa-
rated from the effect of the later injury, in
so far as possible, in administering the work-
men’s compensation law, Where the preex-
isting condition is so thoroughly established
and so serious that what happens thereafter
cannot reasonably be held to be the result of
the subsequent accident and the preexisting
condition is the cause of the disability, com-
pensation cannot be awarded. Employers’ M.
L. Ins, Co., v. Industrial Commission, 212
669, 260 N'W 870,

The fact that an employe has previously
received compensation based on permanent
partial disability for an injury to his foot
does not exclude his recovering compensa-
tion hased on permanent partial disability
for a subsequent injury to the same foot, if as
a matter of fact the subsequent injury les-
sened the efficiency of the employe. Kiesow
Xblllndustrial Commission, 214 W 285, 2562 N'W

The disability referred to under the com-
pensation statute in occupational disease
cases is a disability which results in wage
loss to the employe. Michigan Quartz Silica
Co. v. Industrial Commission, 214 W 492, 253
NTW 167,

The word “accident” as used in workmen’s
compensation cases includes ruptures result-
ing from lifting heavy objects. Malleable I,
R. Co. v. Industrial Commission, 215 W 560,
266 NW 123,

To render federal statute rather than
state,com]_)ensat‘ion act applicable to em-
ploye’s injury, it ig only necessary that
work was so closely related to interstate
transportation as to be practically part of
it. Chicago, M., St. P. & P. R. Co. v. Indus-
trial Commission, 217 W 272, 258 N'W 608.

. ,Death of employe of paving contractor
injured when proceeding home on completed

WORKMEN'S COMPENSATION 102.03

paving from which barrier had been re-
moved by highway commission which
opened street to public traffic held not com-
pensable as oceurring on ‘“premises of em-
ployer,” under (c). Gunderson v. Industrial
Commission, 218 W 248, 260 N'W 636,

City ash carrier, required to report to
foreman at yard before time  for starting
work, entered into *course of employment”
immediately on entering yard, and was en-
titled to compensation for injuries sustained
during interval between his arrival and
time for beginning worlk, though foreman
had -not arrived. DMilwaukee v. Industrial
Commission, 218 W 499, 261 N'W 206.

Where a truck driver, after making a
late delivery, had proceeded home in his
employer’s truck with the employver’'s per-
mission, the truck driver, whose contract ot
employment did not require transportation to
or from work, was a bailee of the truck for
lis own purpose, and he was not performing
services growing out of and incidental to his
employment, when burned in attempting to
put out a fire in the truck while it was parked
on his premises for the night; and hence
his injuries were not compensable, [Belle
City M. I. Co. v. Rowland, 170 W 293, dis-
tinguished.] Wisconsin C, Gas Co. v. Indus-
trial Commission, 219 W 234, 262 N'W 704,

Mere medical disability from silicosis, ex-
isting at the time an employe was discharged,
was not compensable under the compensation
act (1931); no resulting disability to do the
work or wage loss during the period of em-
ployment being involved. Chain Belt Co, v,
Industrial Commission, 220 W 116, 264 NW

02.

The death of a salesman in an automobile
collision while returning from a holiday trip
before reaching a point where he would turn
off to make his scheduled route for the day,
or to go to his employer's office, did not ocecur
within the scope of his embployment and
hence was not compensable, Automotive P.
& G. Co. v. Industrial Commission, 220 W 122,
264 N'W 492, :

Where the status of employe and em-
ployer existed between a Wisconsin resident
and a Wisconsin corporation under a con-
tract of employment entered into between
them in Wisconsin, the Wisconsin compen-
sation act was applicable to an injury
sustained in Michigan, even though no work
had been performed by the employe within
Wisconsin., Jutton-Kelly Co. v. Industrial
Commission, 220 W 127, 264 N'W 630,

An employe, who while walking to work
along a short-cut path traversing open land
owned by his employer and by third persons
fell and was injured when on the open land
of the employer in close proximity to the
preimises where the employe worked but
separated therefrom by a public street, was
not entitled to compensation, especially since
the employer had effectively marked the
limits of the premises constituting its place
of employment by inclosing the same by
brick walls and iron fence through which
entrance could be gained only at guarded
gates or doors on presentation of an iden-
tification card. International Harvester Co.
Y. Industrial Commission, 220 W 376, 2656 N'W
An employe who did outside inspection
work and in connection therewith used his
automohile, the expense of operating which
for such purpose was paid by his employer,
but who had completed such outside work for
the day and had gone to his home for supper,
was not performing services growing out of
and incidental to his employment while driv-
ing his car after supper to his employer’s
office, where the injury was not sustained on
the employer’s premises. Githens v, Indus-
trial Commission, 220 W 658, 2656 NW 662,

Moving picture theater manager, injured
while transporting films in his automobile’
from theater to film service agency in his
home city for his employer after day’s work,
pursuant to agreement with employer, wag
“performing services for employer incidental
to employment” within workmen’s compen-
sation act, Car & General Ins. Corp. v, In-
dustrial Commission, 224 W 543, 272 NW 351,

Death of relief work secretary, employed
by county, from collision of train and secre-
tary’s automobile in which secretary was re-
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turning from district meeting to which he
had been called by district engineer for state
emergency relief to discuss uncompleted
projects in county, was compensable as in-
curred while performing services growing
out of and incidental to employment, as
against ‘contention trip was not at direction
of county employing secretary. Sauk County
v. Industrial Commission, 2256 W 179, 273
NW 6515
. An employe who out of idle curiosity
attempted to stop a motor by grasping an
exposed shaft was barred from recovering
for his injury because his act amounted to
a departure from his employment. Peter-
man v, Industrial Commission, 228 W 352,
280 NW 379.

After a very detailed statement of the
evidence the court concluded that the com-
mission findings that the plaintiff ‘‘was not
injured -in the course of her remployment”
was a conclusion of law rather than a find-
ing of fact. Voswinkel v, Industrial Com-
misgion, 229 W 589, 282 NW 62,

Where an employer, engaged exclusive-
ly in the bhusiness of carrying on logging
operations in Michigan for a Michigan tim-
ber company, hired an employe to work ex-
clusively in Michigan, the workmen’s com-
pensation act did not apply so as to allow
recovery thereunder for the employe’s death
from injuries sustained in the course of his
employment in Michigan, although both he
and his employer were residents of Wiscon-
sin and the contract of employment had been
made in Wisconsin, (Wandersee v. Indus-
trial Comm. 198 W 345, applied; other cases
distinguished.) Schooley v. Industrial Comm.
233 W 631, 290 N'W 127,

In a compensation proceeding involving
the death of a pump repairer for a railroad
company who, while on his way to a repair
job and waiting in his car because of a
severe storm, was killed when the roof of
the building in front of which he was parked
fell on the car, the undisputed facts sus-
tained the findings and conclusions of the
commission that the danger of being injured

by falling parts of buildings in cities and

towns during storms was a street risk to
which the employe was subject by reason
of his employment and that hence his death
from the falling of the roof made his ac-
cident one arising out of his employment,
Scandrett v. Industrial Comm. 235 W 1,
291 N'W 845,

A medical counselor employed at a sum-
mer camp, who was struck in the eye by a
ball while playing tennis with other em-
ployes at the camp during a period when
he was not on duty, was not performing
service growing out of and incidental to
his employment at the time of injury; hence
the injury was not compensable, YMCA v,
Industrial Comm. 235 W 161, 292 N'W 324,

Going to work early from the nurses’
dormitory on the hospital premises to the
hospital, with the intention of attending
religious services in the hospital before
reporting there for active duty, did not re-
sult in taking the student nurse out of the
course of her employment, especially where
she was doing just as was expected of her
by the hospital-employer and her injury
occurred on the emplover's premises, not
while she was taking part in the religious
services, but hefore that and while she was
on her way to work in the ordinary and
usual way and bhefore any deviation occur-
red, and hence at the time of injury she
was in the line of her emplovment so as to
be deemed to be performing services grow-
ing "out of and incidental thereto, Em-
ployvers Mut, L. Ins. Co, v. Industrial Comm.
235 W 270, 292 N'W 878,

‘Where a used-car salesman was merely
permitted to make use of any available car
of his employer in going between the em-
ploye’s home and the employer's place of
business, and there was no obligation on
the employer to transport the employe to
and from work, there was no contract to
furnish transportation, and the employe was
not performing services growing out of and
incidental to his employment when injured
while attempting to start the car at his
home preparatory to leaving for work: hence
his injuries were not compensable. Brown
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v. Industrial Comm. 236 W 569, 295 NW 695,

Dermatitis may be considered as an “oc-
cupational disease” compensable under the
workmen's compensation act when an em-
ploye uses a cleaning compound in his work
and his use of it in his work causes derma-
titis. Kroger Grocery & Baking Coi v. In-
dustrial Comm., 239 W 455, 1 NW (2d) 802.

The evidence in a workmen's compensa-
tion proceeding sustained findings and con-
clusions of the industrial commission that—
under a union contract providing that when
electricians were sent outside the city ‘“all
transportation, board and lodging must be
paid by the employer,” and under arrange-
ments made with the instant employer—
the employer had no obligation to transport
employes to and from their homes or work
except at the beginning and the end of a job
outside the city and the employes while on
such job merely had the right to receive
board and lodging or to receive in lieu there-
of an additional $1.50 per day if they elected
to commute to and from work in their own
cars, and hence an employe who had elected
to commute was not performing services
growing out of and incidental to his employ-
ment when killed in an accident while re-
turning home in his own car after the end of
a day’s work., Kerin v. Industrial Comm,., 239
W 617, 2 NW (2d) 223,

The employe’s voluntary, wilful act of
suicide, resulting from a moderately intel-
ligent power of choice, constituted an “in-
dependent, intervening ecause” that pre-
cluded the recovery of compensation for his
death. Barber v, Industrial Comm, 241 W
462, 6 NW (2d) 199; Jung v. Industrial Com-
mission, 242 W 179, 7 NW (2d) 416,

A saleslady at a store, instructed to call
on a customer and make a collection before
coming to work at the store, and injured hy
slipping on the sidewalk while on the trip
to ~the customer’s home, was performing
services at the time of injury, so that the
injury was compensable, although the acci-
dent occurred before the employe arrived at
a point in such trip where the route to the
customer’s home deviated from that to the
store. Bitker Cloak & Suit Co. v. Industrial
Comm., 241 W 653, 6 NW (2d) 664.

A carpenter working on a building being
constructed by his employer for a manu-
facturing company, was not on the ‘prem-
ises of his employer,” within the workmen’s
compensation act, when injured outside such
building while going from work, although
he was still on the premises of the com-
pany, the employe’s work being only in the
building, and the premises of the employer-
contractor including only the new building
over which the contractor, while construct-
ing it had some right of control., Hunzinger
Construction Co. v. Industrial Comm., 242
W 174, 7 NW (2d) 578.

An injury resulting to an employe from
his intoxication is not an “inténtionally self-
inflicted” injury, within 102,03 (1) (d), so
as to preclude his recovery of workmen's
compensation therefor, intoxication cases be-
ing provided for by the penalty clause in
102.58 reducing the compensation which an
employe would otherwise be entitled to by 15
per cent where the injury resultg from his
intoxication, Nutrine Candy Co. v. Industrial
Comm,, 243 W 52, 9 NI (24) 94,

“Liability” exists only where the listed
conditions concur., The rule, that ‘liability”
contemplates one person on the “right’ side
and a different person -on the ‘“duty” side of
the relationship, is so well established that
it ought to require the clearest sort of lan-
guage in the act to conclude that liability of
an insurance carrier to a dependent of a
deceased employe was contemplated where
the dependent claiming the death benefit
against the insurance carrier is also the in-
sured employer and where, therefore, the
same person occupies both the “right” and
the “duty” position and the duty is owed by
the person who claims the right, Thomas v.
Industrial Comm., 243 W 231, 10 NW (2d) 206.

A traveling salesman, whose work re-
quired him to travel, and whose traveling
expenses were paid by his employer, but who
was given a free choice in the selection of
his sleeping taccommodations in a territory
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where usual and ordinary accommodations
of the sort that he would enjoy at home
were available, wag not in the course of his
employment while taking a bath in a room
rented by him at a tourist camp for the
night, and an injury sustained by him -by
slipping on a bath mat, there being no claim
that the accommodations were in any way
unsafe, did not arise out of any hazard cre-
ated by, and did not arise out of, his employ-
ment, hence was not compensable, (Stats,
1941) Gibbs Steel Co. v. Industrial Comm,,
243 W 375, 10 N'W (24) 130. :

A codriver of a truck, who fell from the
moving truck, while standing on the run-
ning board (a probhable violation of 85.39)
intending to answer a call of nature, was
nevertheless entitled to compensation for his
injuries as being within the course of his
employment and performing services grow-
ing out of and incidental to his employment
at the time of injury. (Stats, 1941) 'Karl-
slyst v. Industrial Comm., 243 W 612, 11 NW
(2d) 179.

102.04 Definition of employer.

WORKMEN'S COMPENSATION 102.04

Where both employver and employe are
subject to the workmen’s compensation act,
the right of the employe to the recovery of
compensation for injuries pursuant to the
act is, as declared by 102,03 (2), the ex-
clusive remedy against, and constitutes the
sole liahility of, the employer. Deluhery v.
T’{i}sters of St. Mary, 244 W 254, 12 NW (2d)

An employe of a railroad company, own-
ing and operating ore docks used exclusive-
ly for handling iron ore in interstate com-
merce, was engaged in interstate commerce
when injured while making repairs to the
docks during the wintertime when the docks
were not in operation, so that the federal
employers’ liability act and not the Wiscon-
sin workmen’s compensation act was applic-
able. [Minneapolis, St. P. & 8. 8. M. R. Co.
v. Industrial Comm. 227 W 563, distin-
guished.] Great Northern R. Co, v. Indus-
trial Comm., 245 W 375, 14 NW (2d) 152,

The following shall constitute employers subject to

the provisions of this chapter, within the meaning of section 102.03:

(1) The state, each county, city, town, village, school distriet, sewer distriet, drainage
distriet and other publie or quasi-public eorporations therein.

(2) Every person, firm and private corporation (including any public service corpora-

tion) who usually employs 3 or more employes, whether in one or more trades, husinesses,
professions or occupations, and whether in one or more locations. The provisions of this
subsection shall not apply to farmers or to farm labor., In determining the number of
employes of an employer not engaged in farming, farmers or farm laborers working aleng
with the employes of an employer not engaged in farming shall be counted. Members
of partnerships shall not be counted as employes under this subsection. A person under
contract of hire for the performance of any service for any employer subject to this act
shall not constitute an employer of any other person with respect to such service and such
other person shall, with respect to such service, be deemed to be an employe only of
such employer for whom the service is being performed.
(8) Every person, firm and private corporation (including any public serviee corpora-
tion) to whom subsection (2) is not applicable, who has any person in service under any
_contract of hire, express or implied, oral or written; and who, at or prior to the time of
the injury to the employe for which compensation may be claimed, shall, in the manner
provided in section 102.05, have elected to become subject to the provisions of this chapter,
and who shall not, prior to such accident, have effected a withdrawal of such election, in

the manner provided in subsection (1) of section 102.05. [1931 ¢, 87 s, 2; 1931 ¢. 403 5. 6;

1981 c. 469 5. 1; 1943 ¢. 270]

Note: In order to transfer liability from
the general employer of a loaned employe
to the borrowing employer, there must be
some consensual arrangement sufficient to
create a new employer-employe relationship.,
Rhinelander P, Co, v. Industrial Commission,
206 W 215, 239 N'W 412.

Joint employers of a compensation claim-
ant compelled to cease work bhecause of ‘an
occupational disease are jointly liable upon
whatever basis they may have fixed as be-
tween themselves.  Michigan Quartz Silica’
Co, v. Industrial Commisgsion, 214 W 492, 253
N'W 167, '

County was not liable for workmen’s com-~
pensation for death of workman fatally
injured while working on county trunk road
under direction .of county highway commis-
sioner in payment for federal drought relief
unless county board had adopted drought
relief program and assumed liability under
compensation act for workmen working out
drought relief contracts. Marathon County
v. Industrial Commission, 225 W 514, 272
NW 374,

The relation of emplover and employe,
within the compensation act, does not arise
merely as a_ result of benefits conferred—
there must be either expressly or by im-
plication a contract of hire. Koski v. Indus-
trial Comm. 233 W 1, 288 N'W 240,

One operating a bulk gtation as the em-
ploye of an oil company, if hiring three
or more employeg in his own behalf, or
carrying workmen’'s compensation insurance,
would = himself . be .an_ ‘“employer” swithin
102.04 (2) and 102.05 (8) so that he or his
insurer would be liable for compensation

for injuries sustained by his employe: and in
such situation the oil company, although it
was an “employer” in relation to its sta-
tion operator, was not an “employer” in re-
lation to the injured employe, nor liable for
compensation for his injuries, Standard 0il
Co. v. Imndustrial Comm, 234 W 498, 291
NW 826.

.One who engages in raising foxes or
raising ginseng and engages in no other
agricultural pursuits is not engaged in
“farming’’ as that term is understood in the
workmen's compensation act. Eberlein v, In-
dustrial Comm. 237 W 555, 297 NW 429,

The workmen’s compensation act does not
contemplate that an employer who had
elected to accept the act by taking out
compensation insurance, but who absolutely
abandoned his business, as distinguished
from a temporary suspension with inten-
tion of resumption, canceled his insurance,
and ceased to be an employer for 9 years,
should be considered as still subject to the
act, merely because of not filing a statutory
notice of withdrawal, where he reentered
business after the lapse of 9 years and then
became an employer of only the one employe
who was injured. [102.04, 102,05, Stats. 1939]
Hansen v. Industrial Comm,, 242 W 293, 7
NW (2d) 881.

. Where a miner, employed by the G B.
mine, was requested by one of the owners of
the C., mine to assist in rescuing employes
of the C. mine buried in a cave-in at the C.
mine, and was killed while assisting in the
attempted rescue, he was at the time of his
accident -an employe of the owners of the C.
mine, so that they were liable for death
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per Co, v. Industrial Comm,, 206 W 215, dis-
tinguished.] Cherry v. Industrial Comm
246 W 279, 16 N'W (24) 800,

benefits awarded under the workmen's com-
pensation act to the deceased’'s surviving
mother, [Conveyors Corp. v. Industrial
Comm,, 200 W 512, applied; Rhinelander Pa-

102.045 Saving provision, If the supreme court shall hold unconstitutional the
provisions of subsection (2) of section 102.04, created by section 2 of chapter 87, laws
of 1931, then section 1 of said-act shall-also be void and all elections and withdrawals of
elections by employers made prior o the passage of said act shall be construed as being
in full force and effect, to the same extent as though the act had not bheen passed. [1951
c. 87 s.4; 1939 ¢. 513 s. 29]

102.05 Election by employer, withdrawal, (1) Such election to hecome subject to
the act on the part of the employer shall he made hy filing with the commission, a written
statement that he accepts the provisions of this chapter. The filing of such statement
shall operate to subject such employer to its provisions, unless he shall file in the office
of said commission a notice that he desirves to withdraw his election, which withdrawal
shall take effect 30 days after the date of such filing or at such later date as may be
speeified in the notice. Unless such withdrawal is filed the employer shall remain subjeet
to the act, except that an employer who shall have had no employe at any time within,
a continuous period of 2 years shall be deemed to have effected withdrawal which shall
be effective on the last day of such period. Such employer, however, shall again hecome
subject to the act if at any time subsequent to such period of no employment he shall
have 3 or more employes as provided in subsection (2), except as he may have elected
not to aecept the provisions of the act as provided in subseetion (2).

(2) If any employer shall at any time have 3 or more employes, whether in one or
more trades, businesses, professions or occupations, and whether in one or more loca-
tions, he shall be deemed to have elected to aceept the provisions of this chapter, unless
prior to that time such employer shall have filed with the commission a notiee in writing
that he elects not to aceept the provisions hereof. Such employer may withdraw in
the manner provided in subsection (1), This subsection shall not apply to farmers or to
farm labor. In determining the number of employes of an employer not engaged in
farming, farmers or farm laborers working along with the employes of such an employer
shall be counted. Members of partnerships shall not be counted as employes under
this subsection.

(3) Any employer who shall enter into a contract for the insurance of compensation,
or against liability therefor, shall be deemed thereby to have elected to accept the pro-
visions of this chapter, and such election shall include farm laborers, domestic servants
and employes not in the course of a trade, business, profession or occupation of the
employer it such intent is shown by the terms of the policy. Such election shall remain in
force until withdrawn in the manner provided in subsection (1), [1931 ¢, 403 s, 7; 1933
¢. 86; 1943 ¢, 270]

Note: Where the employer, after aban-
doning his business, had received from the
commission an inquiry as to why he had
canceled his compensation insurance, and he
had filled out and returned a form, the na-
ture of thh he did not recall, and the
commission’s records, although no longer
containing the correspondence contained a
notation “No employes since Novembher,
1930,” the written information furnished to
the commission by such employer is con-
sidered to have informed it that he had
abandoned his business and to have been the
equivalent of a formal filing with it of a

written withdrawal of his acceptance of the
act previously effectuated by his taking out
of insurance. [102.05, Stats. 1939] Hansen
v, Industrial Comm,, 242 W 293, 7T NW (24d)

An employer who is not subject to the
act does not “elect” to become subject to the
act merely by becoming a subcontractor and
borrowing an employe from a contractor
who is subject to the act, where the number
of employes which the borrowing employer
has, including the borrowed employe, is less
than 3. Ocean Accident & Guar, Corp. v,
Poulsen, 244 W 286, 12 NW (24) 129,

102.06 Joint liability of employer and contractor. An employer shall be liable for
compensation to an employe of a contractor or subecontractor under him who is not
subject to this chapter, or who has not complied with the conditions of seetion 102.28 (2)
in any case where such employer would have been liable for compensation if such
employe had been working directly for him, including also work in the erection, altera-
tion, repair or demohtlon of 1mp1'ovements or of fixtnres upon premises of such
employer which are used or to be used in the opervations of such employer. The
contractor or subcontractor shall also be liable for such compensations, but the employe
shall not recover compensation for the same injury from more than one party. In
the same manner, under the same conditions, and with like right of recovery, as in
the case of an employe of a contractor or subcontractor, deseribed ahove, an employer
shall also be liable for compensation to an employe who has been loaned by him to
another employer. The employer who shall become liable for and pay such compensa-
tion may recover the same from such contractor, subcontractor or other employer
(whether or not such contractor, subcontractor or other employer is an employer as
 defined in section 102.04) for whom the employe was working at the time of the
injury, [1981 c. 408 s, 8; 1948 ¢, 870]



1691

Note: The plaintiff was subject to the
workmen’s compensation act, A truck owner
employed by the plaintiff was not subject to
the act, The plaintiff was therefore liable
under the act for the death of the employe
of the truck owner, The provision of the act
which so extends liability is constitutional.
Great A, & P, T. Co. v. Industrial Commis-
sion, 205 W 7, 236 NW 575,

‘Corporation promoting entertainments to
exploit facilities of baseball field held not
liable for payment of compensation to in-
jured player employed by owner of team us-
ing field under contract with corporation
giving team owner stipulated guaranty;
team owner not being ‘“contractor.” Madison
B, Corp. v. Kleinheinz, 211 W 459, 248 NW 415,

An employe of one who stood in the re-
lation of independent contractor to a school
district with respect to reroofing its school
building, injured while working in the con-
tractor’s shingle mill in which the shingles
for the school were cut, was not an em-
ploye of the contractor under the reroofing
contract with the district, cutting the
shingles being no part of the contract.
School Dist, v. Industrial Commission, 216
W 244, 257 NW 18.

Lumber company which did none of its
own logging held not liable for compensation
to employe of farmer, to whom lumber com-
pany lent money to purchase tract and
equpiment and from whom lumber company
bought logs, on theory that farmer was
“‘contractor” within statute making employer
liable for compensation to employe of “con-
tractor,” though statute was intended to
prevent employers from relieving themselves
of liability by doing through so-called in-
dependent contractors what they would
otherwise do through direct employes, since
farmer and lumber company were in relation
of seller and buyer. Employers M, L. Ins.
Co. v. Industrial Commission, 224 W 527,
272 NW 481,

The determinations of the commission asg
to whether the ultimate facts found fulfill
4 proper legal definition of such terms as
‘“‘employe’”’, “independent contractor”, “con-
tractor under”, and ‘scope of employment”
are not conclusive, A finding that R was a
“contractor under” the lumber company, so
as to make the company liable for compensa-
tion to an employe of R, was partly a con-
clusion of law, where it involved a determin-
ation, not only as to the facts, but also as to
what facts were required to produce the legal
relationship of “contractor under”. A find-
ing that the manner in which the work was
carried out and the details thereof were to
a large extent within the discretion of the
company, was a finding of fact. Heineman
Lumber Co. v. Industrial Commission, 226 W
373, 276 NW 343,

Where the town employed an uninsured
firm to haul materials for road repair in the
town, and the chairman of a neighboring
town agreed that the neighboring town
would pay half the expenses of repairing the
road bhetween the towns, there was no con-
tract between the neighboring town and the
firm and, therefore, the neighboring town

WORKMEN'S COMPENSATION 102.07

was not liable as “employer” for death of
an employe of the firm working in the gravel
pit from which the materials were taken.
Employers M. X. Ins, Co. v. Industrial Com-
mission, 229 W 121, 281 NW 678,

Both the employer who loaned an em-
ploye, and the employer to whom the em-
ploye was loaned and in whose service he
was injured, were made liable for compen-
sation to the injured employe, but as be-
tween the 2 employers the lender was given
a right of action over against the other,
and hence payments made by the lender
to the injured employe were made to dis-
charge an actual liability, and could be
recovered by the lender in an action, al-
though such payments were made in advance
of compensation proceedings in which the
borrower alone was held liable for compen-
sation, as against the contention that such
payments were ‘“voluntary payments” made
under mistake of law with full knowledge
of the facts and hence not recoverabhle,
American Surety Co. v. Northern Trust Co,,
240 W 78, 2 N'W (24) 850.

Where it appeared from the undisputed
evidence that the work of cleaning by sand-
blasting and of making certain repairs, per-
formed by a contractor on a toll bridge op-
erated by a city, was a specialized work not
ordinarily and customarily performed hy
the city for itself although it did maintain a
crew to make some repairs, the contractor
was not a *“contractor under” the city, with-
in 102.06, Stats. 1939, so as to render the
city liable for compensation to an employe
of the contractor. Hudson v. Industrial
Comm., 241 W 476, 6 NW (2d) 217.

The purpose of 102,06 is to prevent em-
ployers from relieving themselves of liabil-
ity by doing through independent contrac-
tors what they would otherwise do through
direct employes. Where a county fair as-
sociation made a contract with a booking
agency to produce a rodeo show at the as-
sociation’s annual fair for a specified por-
tion of the receipts for entry to the grand-
stand to view the show, and the agency made
a contract accordingly with a rodeo owner
to give the show, the rodeo owner was not
a “contractor or subcontractor” so as to
render the fair association liable for com-
pensation to an injured performer-employe
of the rodeo owner, Marinette County TFair
Assn, v. Industrial Comm., 242 W 552, 8§ NW
(2a) 268.

102.06, part of the workmen’s compensa-
tion act, so far as giving to a lender-em-
ployer, who is subject to the act and has
been required by the industrial commisgsion
to pay compensation to an embploye for in-
juries- sustained while working for an em-
ployer to whom he has been loaned, the
right to recover over against a lendee-em-
ployer who is not subject to the act, and
who therefore is not entitled to notice or an
opportunity to be heard in the compensation
proceedings, is invalid as denying due proc-
ess of law to such lendee-employer; but such
invalid provision, being clearly separable,
does not affect the validity of the remainder
of the section. Ocean Accident & Guar.
Corp. v. Poulsen, 244 W 286, 12 NW (2d) 129.

102.07 Employe defined, “Employe” as used in this chapter means:

(1) Every person, including all officials, in the service of the state, or of any muniei-
pality therein whether elected or under any appointment, or contract of hire, express or
implied. The state and any municipalify may require a hond from a contractor to pro-
tect it against compensation to employes of such contractor or employes of a subcontractor

under him,

(2) Any policeman or fireman claiming compensation shall have deducted from such
compensation any sum which snch policeman or fireman may receive from any pension ov
other henefit fund to which the municipality may contribute; provided further that any
other peace officer shall he considered an employe while engaged in the enforcement of
peace or in the pursuit and eapture of those charged with erime.

(3) Nothing herein contained shall prevent municipalities from paying teachers, police-
men, firemen and other employes full salavies during disability, nor interfere with any
pension funds, nor prevent payment to teachers, policemen or firemen therefrom.

(4) Every person in the service of another under any contract of hire, express or
implied, all helpers and assistants of employes, whether paid by the employer or employe,
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if employed with the knowledge, actual or constructive, of the employer, ineluding minors

(who shall have the same power of contracting as adult employes), but not mcludmo (a)

farm laborers, (b) domestic servants, (¢) any person whose employment is not in the -
course of a trade, business, profession or occupation of his employer, unless, as to any
of said classes, such employer has elected to include them. Item (¢) shall not operate
to exclude an employe whose employment is in the course of any trade, business, profes-
sion or occupation of his employer, however casual, unusual, desultory or isolated any
such trade, business, profession or occupation may be

(5) Any person on a golf course for the purpose of eaddying for or while caddying
for a person permitted to play golf on such course shall be deemed an employe of the golf
club or other person, partnership, association, corporation, including the state and any
municipal ecorporation or other political subdivision thereof, operating such golf course.

(6) Every person selling or distributing newspapers or magazines on the street or
from house to house. Such a person shall be deemed an employe of each independent
news agency which is subject to this chapter, or (in the absence of such agencies) of each
publisher’s (or other intermediate) selling agency which is subject to thls chapter, or
(in the absence of all such agencies) of each publisher, whose newspapers or magazines
he sells or distributes. Sueh a person shall not be counted in determining whether an
intermediate ageney or pubhsher is subject to this chapter.

(7) Every person who is a member of any volunteer fire company or fire department
organized under the provisions of chapter 213 shall be deemed an employe of such com-
pany or department. If such company or department has not insuved its liability for
compensation to its employes, the municipality within which such company or department
was organized shall be liable for such compensation.

(8) Every independent contractor who does not maintain a separvate business and
who does not hold himself out to and render service to the publie, provided he is not him-
self an employer subject to this chapter or has not eomplied with the conditions of sub-
section (2) of section 102.28, shall for the purpose of this chapter be an employe of any
employer under this chapter for whom he is performing serviee in the course of the trade,
business, profession or occupation of such employer at the time of the injury.

(9) Members of the national and state guards, when in state service. [1931 ¢. 87 s. 1,
3; 1931 ¢. 403 5. 9; 1933 ¢, 402 5. 1, 2; 1935 ¢, 465; 1937 ¢. 162; Spl. S. 1937 ¢, 6; 1939

¢. 2615 1943 ¢, 270; 1945 . 537]

Note: A boy injured while working at the
direction of the superintendent of the city
poor farm under arrangement whereby he
performed services for his board, sustained
an injury “growing out of and incidental to,
employment” which was compensable even
though he was acting as a substitute. Ac-
tual knowledge of the poor master was at-
tributed to the city, Sheboygan v. Traute,
202 W 420, 232 NW 871,

The casual employment of four workmen
to repair five houses did not constitute ‘“em-
ployment in course of trade, business, pro-
fession or occupation’” of the employer by
one operating a soft drink parlor. His bar-
tender who was injured while doing such re-
pair work was not entitled to compensation.
Sturman v, Industrial Commission, 203 W
190, 232 N'W 864.

‘'he commission’s finding that the em-
ploye’s death by lightning resulted from a
hazard incidental to his employment was
one of fact which cannot be disturbed by
the court. Newman v. Industrial Commission,
203 W 358, 234 N'W 495,

Busmess of the employer means habitual
occupation or employment for gain and not
occasional or isolated activities. One assist-
ing farmers to move a house for a farmer
was not employed ‘““in the course of a trade,
business, profession or occupation of his em-
ployer.” Vandervort v. Industrial Commis-
sion, 203 W 362, 234 NW 492,

The relationship of employer and employe
is indispensable to recovery under the work-
men’s compensation act. A corporation may
be an employe and hence the employe of a
corporate employe is entitled to the protec-
tion of the act. Milwaukee T. Co. v. Indus-
trial Commission, 203 W 4983, 234 NW 748,

The relation of employer and employe ex-
ists between a special employer and a bor-
rowed employe when the latter consents to
and enters upon work for the former, and
the special employver has power to control
the details, manner and duration of the
work., The ﬁndlng that the loaned employe

was the Iender’s employe when injured was
not a finding of fact but a conclusion of law.
Seaman B. Corp. v. Industrial Commission,
204 'W 157, 235 N'W 433,

The statutory definition of employe does
not exclude an employe because the service
which he is temporarily performing is not
usually requested of employes in his em-
ployment. Death of a painter which occurred
in an accident while the painter was return-
ing on employer's truck after hauling fur-
niture for the employer was compensable.
Metzger v. Industrial Commission, 205 W 339,
236 NW 802.

A writing is important evidence but not
controlling in determining whether the per-
son is an independent contractor or an em-
ploye. Tests to be applied to determine that
matter are discussed. Nestle’s F, Co. v. In-
dustrial Commission, 206 W 467, 237 N'W 117.

A claimant who assisted a truck driver
with knowledge and acquiesence of the em-
ployer’s manager, and who, although not
paid regular wages, occasionally had been
compensated by such manager for similar
services, was an ‘“‘employe” under an implied
contract of hire. National F, Service v, In-
dustrial Commission, 206 W 12,.238 N'W 904,

A carpenter contractor, constructing a
scaffold for the erection of a smokestack by
a boiler company, was an employe of such
company while helping under its control and
direction, pursuant to an exchange of work
arrangement; in work on the smokestack en-
tirely disconnected from the scaffold work,
and was entitled to compensation from such
company for injuries sustained while so em-
ployved. Neitzke v. Industrial Commigsion,
208 W 301, 242 NW 163.

Town supervisor was not “employe,” since
he was publiec officer and could not have in-
terest in contract of hire with municipality
of which he was officer. Werner v, Industrial
Commission. 212 W 76 248 N'W 793.

Where an employer under the workmen’s
compensation act engages a person to per-
form services in this state under a contract
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of hire, express or implied, no matter where
or when such contract may have been engen-
dered, such employe is under the Wisconsin
act and is entitled to its benefits; and this is
50 even though he is injured while outside
of this state rendering services incidental to
his employment within this state, and it is
not material whether the employe was a resi-
dent of this state. McKesson-Fuller-Morri-
son Co. v, Industrial Commission, 212 'W 507,
250 N'W 396.

For purposes of compengation for occupa-
tional disease the employer-employe rela-
tionship continues until terminated by an
aflirmative act of one or the other of the par-
ties, Wisconsin Granite Co. v, TIndustrial
Commission, 214 'W 328, 2562 N'W 155.

Employes of a subsgidiary corporation who
at times did work for the holding corporation
under the direction of their employer did not
thereby become employes of the holding cor-
poration for the purpose of determining
whether it was subject to the compensation
act, where they did not even know they were
working for any one other than the subsid-
iary corporation. Wisconsin Holding Corp. V.
Industrial Commission, 215 W 67, 25¢ NW 115,

A caddy was not an employe of the club
within (4) where the club maintained no staff
of caddies, but boys in the neighborhood were
permitted to come upon the grounds to await
players who desired to employ a caddy, and
the terms of the employment were fixed by
the player and the compensation for the serv-
ice was paid to the caddy directly. Rice Lake
Golf Club, Inc., v, Industrial Commission, 215
W 284, 254 NW 530.

A person on county poor relief, who was
injured while voluntarily doing ‘made-
work” for a village, and who while, doing
such work received from the county in cash,
instead of in supplies, part of his budgeted
necessaries as a publiec charge, which neces-
saries the county was obligated by law to
furnish without his doing such work, was
merely a recipient of public charity so far
as -the county was concerned, and was not
in the service of the county under a con-
tract of hire nor of the village so as to be
an “employe” within the compensation act,
West Milwaukee v. Industrial Commission,
216 ‘W 29, 256 N'W 728.

Injuries received by farm laborer while
operating employer’s corn shredder on em-
ployer’s farm are not compensable, where
employer has not taken insurance under or
elected to include his employes under the
compensation act, since act exempts farm-
ers and farm laborers from its provisions.
Farmer operating shredder for public hire
is under workmen's compensation act, not-
withstanding act exempts farmers and farm
laborers from its provisions. Nace v, In-
dglstrial Commission, 217 W 267, 258 NW
781,

To be an “employe,” within compensa-
tion. act, one must have a superior undér
whose direction work involved in employ-
ment is to be done. Fritz v. Industrial Com-
misgion, 218 W 176, 260 N'W 459.

Workman injured while working under
direction of county highway commissioner
on county road, under ‘“work agreement” in
payment for drought relief furnished his
father by federal government under system
which reguired that county, to obtain work-
men under ‘“work agreement,” accept re-
sponsibility for compensation to injured
workmen, was not “employe” of county, be-
cause county highway commissioner had no
power to set him to work, Marathon County
v. Industrial Commission, 218 W 275, 260 NW
641

Physician employed by medical associa-
tion who was hired to perform other duties
than those of physician and surgeon, such
as hospital superintendent and manager of
hospital pharmacy, and who was required to
testify at compensation hearings, was ‘“‘em-
ploye” and not “independent contractor,”
and his estate was entitled to compensation
for his death from injury received while on
way to attend hearing before commission.
‘Gomber v. Industrial Commission, 219 W 01,
261 NW 409,

County dance hall inspector, who as such
inspector possessed powers of deputy sher-
iff, had right to call on patron of dance hall
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for assistance in quelling disturbance at
dance, and such patron was an employe of
county, within compensation act, when in-
jured while rendering such assistance,
[West Salem v, Industrial Commission, 162
W 57, Vilas County v. Industrial Commission,
200 W 451, applied.] Shawano County v, In-
dustrial Commission, 219 W 513, 263 N'W 590.

A partnership agreement, entered into
between former employes of a monument
company, providing that the former business
should be continued in the same shop by the
partnership which leased the shop and equip-
ment of the monument company on terms
providing, among other things, that the busi-
ness should be conducted only on the leased
premises and that no articles should be
manufactured except those ordered by the
monument company, was a ‘“partnership”
under which the partners were “independent
contractors” and mnot “employes” of the
monument company, and therefore not sub-
ject to the compensation act, even though
the partnership was formed for the express
purpose of enabling the monument com-
pany to avoid liability under the compensa-
tion act. The fact that the lease contained
the privilege of termination, and provided
for rent determined by the amount of busi-
ness done by the lessor monument company
and for limitation of work by the lessee
partners to work for the-company, did not
operate to render the partners “employes”
of the monument company. York v. Indus-
trial Commission, 223 W 140, 269 NW 726,

One under contract of employment with
newspaper company who was to receive
weekly salary and operate his own truck at
own expense held “employe” rather than
“independent contractor” so as not to relieve
the company from compensation liahility for
injuries sustained by employe's helper while
riding in truck, where the company retained
and exercised full control and supervision of
work which employe did for it, (Stats. 1931).
Milwaukee News Co. v. Industrial Commis-
sion, 224 W 130, 271 NW_78.

The prinecipal test to be applied in deter-
mining whether one rendering services for
another is an employe, or an independent
contractor, is whether the employer had the
right to control the details of the work,
though the place of work, the time of em-
ployment, the method of payment, and the
right of summary discharge are also to be
considered. HKEmployers M. L. Ins, Co. V.
Brower, 224 W 485, 272 N'W 359.

A minor, injured while working for his
father under a contract for wages, is en-
titled to the benefits of the workmen’s com-
pensation act. Curt v. Industrial Commis-
sion, 226 W 16, 276 NW 447.

Where former employes of a company,
which had closed its quarry because of the
prohibitive cost of compensation insurance,
entered into an agreement to lease the
quarry and divide the profits, and did lease
the duarry from the company, but under
the agreement and under the practice pur-
sued, the employes -were paid according to
the same wage scale as before and could
never receive anything more than wages,
and the entire output of the quarry was dis-
posed of to the company at cost (i.e. for
wages only) and the relationship with the
company as to control, supervision, ete.,, was
the same as before, the agreement did not
create a partnership nor the relationship of
independent contractor; and the partners
(so-called) were employes of the company
and subject to the compensation act, Mont-
ello Granite Co. v. Industrial Commission,
227 W 170, 278 NW 391,

A man who was engaged to cut wood for
the county and who was paid a wage which
he could spend_ where and as he saw fit, so
long as he paid for his necessities, was not
a relief recipient, but was an employe of
the county. Lincoln County v. Industrial
Commission, 228 W 126, 279 NW 632,

The presumption, in proceedings for
workmen’s ‘compensation, that one injured
while performing services for another was
an employve of such other is rebuttable, and
ceases to have force or effect when evidence
to the contrary is adduced. Huebner v. In-
dustrial Comm, 234 W 239, 290 NW 145,
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The decedent, engaged at the time of his
death merely in the work of goliciting sub-
scriptions for a newspaper, was not en-
gaged in ‘“selling or distributing” news-
papers so as to be deemed an ‘‘employe” for
purposes of worlimen’s compensation. Hueh-
ner v. Industrial Comm, 234 W 239, 290 NW

145,

The provision in (4) defining “employe”
as including “all helpers and assistants of
employes, whether paid by the employer’ or
employe, if employed with the knowledge,
actual or constructive, of the employer,”
in effect making the employe's employer
liable to such helpers for workmen's com-
pensation in case of injury, was merely to
bring within the protection of the act cer-
tain classes of persons mnot theretofore
included, such as helpers engaged under cir-
cumstances such that the employe soliciting
their services could not be said to be an
employer liable for compensation under the
act, but such amendment was not intended
to apply where the employe soliciting the
services of helpers was himself an employer
liable for compensation under the act and
where he, not his employer, was the actual
employer of such helpers, Standard 0Qil Co. v.
Industrial Comm. 234 W 498, 291 N'W 826.

Findings of the commission that the
claimant school janitor did not maintain a
separate business, did not hold himself out to
and render service to the public, was not
himself an employer subject to the work-
men’s compensation act, and had not taken
out ~workmen’s compensation insurance,
would make him an employe of the school
district under 102.07 (8), Stats. 1939, even
though he might for all other purposes be
considered an independent contractor, Wood-
side School Dist, v. Industrial Comm., 241
W 469, 6 NW (2d) 182,

An undertaking by a group of heirs to
remodel, for purposes of making it salable
or rentable, a building which they had pur-
chased adjacent to their inherited holdings
in order to end a boundary dispute affecting
such holdings, was only a casual, isolated
and desultory activity, which did not consti-
tute a “trade, business, profession or occu-
pation” of "theirs, within the workmen's
compensation act, and hence a workman em-
ployed by them in the remodeling was not
entitled to compensation from them for in-
juries sustained while so engaged. Cor-
nelius v, Industrial Comm., 242 W 183, 7
NW (2d)

In the provision in 102,07 (2) that any
fireman claiming compensation shall have
deducted from such compensation any sum
which he receives from any pension fund to
which the municipality may contribute, the
word “contribute” means any contribution,
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whether voluntary or by compulsion of law,
The proceeds of the taxation of fire insur-
ance premiums are funds to which a city is
entitled for the support of its fire depart-
ment, and the transfer of such funds to the
firemen’s pension fund of the city consti-
tutes a “contribution” by the city. Lenfesty
v. Eau Claire, 245 W 220, 13 NW (2d) 903.

The purpose of 102.07 (2) is to prevent
payment by the city of both pension and
workmen’s compensation benefits where
both were derived from municipal funds,
and the statute is not void as violating the
constitutional rule of equality and uniform-
ity or as involving a classification that is
arbitrary, unreasonable, and not germane to
the subject matter of the workmen’s com-
pensation act. Lenfesty v. Hau Claire, 245
W 220, 18 NW (2d) 903,

‘Where an employe at the command and
pursuant to the direction of his employer
enters the service of another, no new em-
ployver-employe relationship is created, in
the absence of consent on the part of the
employe to the creation thereof. Boehck
BEquipment Co, v, Industrial Comm., 246 W
178, 16 NW (2d) 298. .

To warrant a finding that a person (not
himself an .employer), injured while per-
forming service in the course of the business
of an employer, was not an “employe”, there
must be proof, not only that he was an in-
dependent contractor and maintained a sep-
arate business, but also that he held him-
self out to and rendered service to the public.
Dryden v, Industrial Comm., 246 W 283, 16
NW (2a) 799. ’

Compensation insurance policies are re-
ferable to statutes as to coverage, and where
law is changed so as to bring new persons
under compensation act, policy is thereby
extended. In such cases insurance company
is entitled to additional compensation upon
pay roll audit. “Wages irrespective of prof-
its” defined. 21 Atty. Gen. 286,

Administrative employes of W.ER.A, are
in the state service within (1) and 20,07. 24
Atty. Gen, 277,

Vocational student who performs service
for another as part of his training and satis-
fies elements laid down in Neitzke case is
employe, whether or not employer does se-
lecting, determines duration of relationship
or whether student is or is not paid, 24 Atty.
Gen, 538. "

Contestants in boxing matches are not
employes within contemplation of workmen’s
compensation act. 24 Atty. Gen., 685,

County is liable for compensation insur-
ance premiums for employes employed by
register of deeds or sheriff on fee basis. 26
Atty. Gen, 34.

102.08 Nonelection by epileptics, blind persons, corp&ration officers, Epileptics
and persons who are totally blind may elect not to be subject to the provisions of this
chapter for injuries resulting because of such epilepsy or blindness and still remain sub-

ject to its provisions for all other injuries.

Officers of corporations may also elect not to

be subject to the provisions of this chapter. Such elections shall be made by giving notice
to the employer in writing on a form to be furnished by the industrial commission, and
filing a copy of such notice with the industrial commission. An election may be revoked
by giving written notice to the employer of revocation, and such revocation shall be effee-

tive upon filing a copy of such notice with the industrial commission,

(1931 ¢. 87 s. 1, 2;

1931 . 408 5. 10; 1931 c. 469 5. 2; 1935 c. 402 5. 2; 1935 ¢. 465; 1943 ¢. 270]

Note: Where an employe lived and en-
tered inlo a contract of employment in a
sister state, and was injured while working
in this state, the Wisconsin act was appli-
cable, and there being only partial depend-
ency the employer was liable to make pay-
ment to the state treasury as provided in

102.49. Interstate P. Co. v. Industrial Com-
mission, 203 W 466, 234 NW 889,

. As to liability of village for marshal
killed while attempting an arrest, see note
to 61,28, citing Schofield v. Industrial Com-
mission, 204 W 84, 235 NW 396. )

102.11 Earnings, method of computation. (1) The average weekly earnings for tem-
porary disability shall be taken at not less than $12.50 nor more than $37, and for per-
manent disability or death shall be taken at not less than $20 nor more than $37. Between
said limits the average weekly earnings shall be determined as follows:

(a) Daily earnings shall mean the daily earnings of the employe at the time of the
injury in the employment in which he was then engaged. In determining daily earnings

under this paragraph, overtime shall not be considered.

If at the time of the mjury the
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employe is working on part time for the day, his daily earnings shall be arrived at by
dividing the amount received, or to be received by him for such part-time service for the
day, by the number of hours and fractional hours of such part-time service, and multi-
plying the result by the number of hours of the normal full-time working day for the
employment involved. The words “part time for the day” shall apply to Saturday half
days and all other days upon which the employe works less than normal full-time working
hours. The average weekly earnings shall be arrived at hy multiplying the daily earmings
by the number of days and fractional days normally worked per week at the time of the
injury in the business operation of the employer for the partienlar employment in which
the employe was engaged at the time of his injury.

(b) In case of seasonal employment, average weekly earnings shall be arvived at by
the method preseribed in pavagraph (a), except that the number of hours of the normal
full-time working day and the number of days of the normal full-time working week shall
be such hours and such days in similar service in the same or similar nonseasonal em-
ployment. Seasonal employment shall mean employment which can be condueted only
during certain times of the year, and in no event shall employment he considered seasonal
if it extends during a period of more than fourteen weeks within a calendar year.

(e) In the case of persons performing service without fixed earnings, or where
normal full-time days or weeks are not maintained by the employer in the employment
in which the employe worked when injured, or where, for other reason, earnings cannot
be determined under the methods preseribed by paragraph (a) or (h), the earnings of
the injured person shall, for the purpose of caleulating compensation payable nnder this
chapter, be taken to be the usual going earnings paid for similar services on a normal
full-time basis in the same or similar employment in which earnings can be determined
under the methods set ont in paragrvaph (a) or (b).

(d) Except in sitnations where paragraph (b) applies, average weekly earnings shall
in no ease be less than actual average earnings of the employe for the calendar weeks
during the year before his injury within which the employe has been employed in the
business, in the kind of employment and for the employer for whom he worked when
injured. Calendar weeks within which no work was performed shall not be considered
under this provision. This paragraph shall be applicable only if the employe has worked
within each week of at least six calendar weeks during the year hefore his injury in the
husiness, in the kind of employment and for the employer for whom be worked when
injured. v

(e) Where any things of value are received in addition to monetary earnings as a
part of the wage contract, they shall be deemed a part of earnings and computed at the
value thereof to the employe.

(f) Average weekly earnings shall in no case be less than 30 times the normal hourly
earnings, at the time of injury, provided that for injury ocecwrring hefore Septembher 1,
1947, they shall not be less than 40 times such earnings.

(g) If an employe is under twenty-seven years of age, his average weekly earnings
on which to eompute the benefits accruing for permanent disability or death shall be
determined on the hasis of the earnings that such employe, if not disabled, probably would
earn after attaining the age of twenty-seven years. Unless otherwise established, said
earnings shall he taken as equivalent to the amount wpon which maximum weekly in-
demnity is payable. T

(2) The average annual earnings when referred to in this chapter shall consist of
fifty times the employe’s average weekly earnings, Subject to the maximum lHmitation,
average annual earmings shall in no case be taken af less than the actual earnings of the
employe in the year immediately preceding his injury in the kind of employment in
which he worked at the time of injury.

"~ (3) The weekly wage loss referred to in this chapter, exeept under subsection (6) of
section 102.60, shall be such percentage of the average weekly earnings of the injured
employe computed aceording to the provisions of this section, as shall fairly represent
the proportionate extent of the impairment of his earning capacity in the employment in
which he was working at the time of the injury, and other suitable employments, the
same to be fixed as of the fime of the injury, but to be determined in view of the nature
and extent of the injury, [1935 c. 465; 1937 ¢, 180; 1943 ¢. 870; 1945 ¢. 5383, 537]

Note: The “average daily wage' of a com-
pensation claimant who knew when he com-
menced work that he was to work six hours
a day, and who until he was injured worked
six hours every day, on a construction job
which was being performed under a contract
requiring the employer to employ workmen
only six hours a day except in emergencies
and to pay time and a half for overtime,
should be computed on the basis of a six-
hour day. (Sec. 102.11, Stats, 1933) Builders’

M, C. Co. v, Industrial Commission, 218 W
246, 251 N'W 446,

In determining the amount of a death
benefit under the compensation act, the “av-
erage annual earnings” of an employe who
was_ killed four days after heing hired to
worlt only six hours a day, when at work, as
one of four watchmen taking the place of a
single full-time watchman under a stagger
system in compliance with the National Re-
covery Act, was computable on the basis of
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the employe’s average annual earning ca-
pacity in his employment as employed at the
time.of the injury; and the average annual
earning capacity of such deceased part-time
employve was fixed by his earnings during
the week preceding the accident, not by the
earnings of the full-time watchman during
the previous year. (Sec. 102,11, Stats. 1933)
Allis-Chalmers DMfg. Co. v. Industrial Com-
mission, 2156 W 616, 255 N 887. .

Where an employe had worked only from
one-half an hour to three hours per day for
one hundred seven of the two hundred
eighty-five days he worked during the year
preceding hig death by injury, and had av-
eraged only four and forty-five hundredths
hours per day for the two hundred eighty-
five days, he did not work ¢substantially
during the whole year,”” nor was his worik
“continuous,” and hence his ‘“average an-
nual earnings” were not properly comput-
able under the provisions of sec. 102.11 (2)
(a) and (b), Stats, 1933, by multiplying an
average daily wage for an eight-hour day
by three hundred, but should be computed
under the provisions of (2) (¢) by taking a
sum reasonably representing the average
annual earning capacity of such employe at
the time of injury, Hammann v. Industrial
Commission, 216 W 572, 267 NW 612,

'The mere fact that the discharge of the
employe from his new work was prompted
by his employer anticipating a future in-
crease in his wage loss because of increased
medical disability, did not establish that
liability for additional compensation had
arisen between the time of employment at
the new work and the discharge. Glaney
M. I Co. v. Industrial Commission, 216 W
615, 268 NW 445, )

In determining wage base of regular full-
time employe who was injured after working
less than four weeks as operator of scudding
machine, the only one of its kind in city, the
commission, using average daily wage of
scudders in neighboring city, properly re-
sorted to method provided by (2) (b) (Stats,
1929), as against contention that commission
should have used method provided by .(2)
(¢) for cases where other statutory methods
cannot be reasonably and fairly_apphed.
[Allis-Chalmers Mfg., Co. v. Industrial Com-
mission, 2156 W 616, Glancy Malleable Iron
Co. v. Industrial Commission, 216 W 615, and
other cases, distinguished,] Harsh & Chap-
line 8. Co. v, Industrial Commission, 219 W
478, 263 N'W 174, N

Where there is no statutory provision

102.12 Notice of injury, exception, laches,
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prescribing a method for determining the av-
erage weekly earnings of a compensation
claimant, the determination must be hased on
his actual earnings during a preceding period
sufficiently long to include the usual sea- -
sonal fluctuations in hours of employment
and wage rates to reasonably and fairly es-
tablish his true earning capacity, Struck &
Irwin Fuel Co, v. Industrial Commission, 222
W 613, 269 N'W 319,

In compensation bproceeding, industrial
commission did not err in making award to
fifteen-year-old minor on basis of its finding
that on attaining age of twenty-seven, had
he not been injured, he would have earned
wage entitling him to compensation for
maXimum rate, since by presumption pre-
scribed by statute, commission was required
to find, in absence of any proof as to what
minor would probably earn after attaining
age of twenty-seven years, that on attaining
that age he would have earned a wage equi-
valent to amount on which maximum weekly
indemnity is payable, (102.11 (3), Stats. 1831).
Milwaukee News Co. v, Industrial Commis-
sion, 224 W 1380, 271 N'W 78,

Where the injured employe had worked
for his employer only twenty-three weeks
during the year preceding injury and for
otherg during the remainder of such year
(so that his average annual earnings were
not computahle under 102.11 (2) (a), Stats.
1933) and where there was no employe sim- -
ilarly employed who had worked substan-
tially the whole of the preceding year, the
average annual earnings of such injured
workman were computable under (2) (e).
Highway Trailer Co. v, Industrial Commis-
sion, 225 W 325, 274 NW 441

Where a grocery clerk at the time of
injury was one of a group of 40 similar
clerks regularly employed only 2 days per
weelk on the same days in each week, and
there was also a group of full-time grocery
clerks regularly employed 5 days per week,
there were two distinct classes of employes,
and ‘‘the particular employment” in which
the clerk in guestion was engaged was that
of a clerk working 2 days per week, and
her average weekly earnings under (1) (a)
should have been computed  on that basis.
Thes primary purpose of the compensation
act in cases of temporary disability is to
compensate, to specified limits, for the wage
loss sustained by the injured workman.
Carr’s, Inc. v, Industrial Comm. 234 W 466,
290 N'W 174, 292 NW 1,

No claim for compensation shall bhe

maintained unless, within 30 days after the ocenrrence of the injury or within 30 days
after the employe knew or ought to have known the nature of his disability and its relation
to his employment, actual notiee was received by the employer or by an officer, manager

or designated representative of an employer.

If no representative has been designated by

posters placed in one or more conspicuous places, then notice received by any superior

shall be sufficient.

Absence of notice shall not bar recovery if it is found that the em-

ployer was not misled thereby. Regardless of whether notice was received, if no payment
of compensation (other than medical treatment or burial expense) ig made, and no applica-
tion filed with the commission within 2 years from the date of the injury or death, or from
the date the employe or his dependent knew or ought to have known the nature of the
disability and its relation to the employment, the right to eompensation therefor shall be

barred. [1931 ¢. 403 s. 13; 1943 ¢. 270]

Revisor’s Note, 1931: Substance of next to
the last sentence is carried to 102,17 (4).
(Bill No. 380 8, s. 13)

Seeo note to 102,17, citing Acme B, Works
v, Industrial Commission, 204 W 493, 234 NW

6

Mere notice to employer. that employe
became sick while at work cannot be con-
sidered *‘actual notice of injury” within lim-
itation provision of compensation law. Van
Domelon v. Industrial Commission, 212 W 22,
249 N'W 60. :

The employer has the burden of showing,
by evidence which the commission is bound
to accept as true, that he was misled by the
failure of the employe to give the notice of
injury specified by this section. Michigan
Quartz Silica Co. v, Industrial Commission,
214 W 289, 252 NW 682.

Where employer received actual and
complete notice of emnploye’s disability from
silicosis within thirty days after employe
knew nature of disability and its relation to
employment, and absence of written notice
was not due to employe’s intention to de-
ceive employer, and employer was not mis-

-led thereby, employe's right to partial com-

pensation for wage loss due to partial disa-
bility was mnot barred, Where employe’s
medical disability resulting from silicosis
increased when he was subjected to expo-
sure, when employed in new and lighter
work at wage loss, additional wage loss was
compensable., Glancy M. I, Co. v. Industrial
Commission, 216 W 615, 2568 NW 445,
Payments to an injured employe pur-
suant to the Michigan compensation act were
not the payment of “compensation” within
the meaning of that word as used in the Wis-
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consin compensation act, and hence did not
prevent the running of the two-year limita-
tign, - Jutton-Kelly Co. v, Industrial Com-
mission, 220 W 127, 264 NW 630.

Where no payment of compensation was
made to an employe disabled from silicosis,
and no application filed with the commission
within two years from the date he knew the
nature of his disability, his right to com-
pensation therefor was barred, regardless
of whether notice of disability had been re-
ceived by the employer. Harnischfeger Corp.
\2115Industria1 Commission, 220 W, 386, 266 NW

“Actual notice” to an employer of injury
to an employe, as distinguished from written
notice, may exist where the employer is
given possession of facts which show him to
be conscious of having the means of knowl-

" edge although he does not use them. Crucible
Steel C., Co. v. Industrial Commission, 220
W 665, 265 N'W 665,

That filling station operator shot by
robber erroneously considered himself a les-
see rather than an employe did not suspend
running of limitation against filing of appli-
cation for compensation under statute requir-
ing filing within two years from date
employe knew or ought to have known
nature of disability and its relation to em-
ployment. Larson v, Industrial Commission,
224 W 294, 271 N'W 835,

What claimant thought concerning nature
of her disability and its relation to employ-
ment is not sufficient to start running of
limitation statute; it is necessary that such
thought be based on knowledge or apprecia-
tion of, or on reliable information regarding
nature of, disability and its relation to em-
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ium v, Industrial Commission, 224 W 536, 272
NW 483.

Stonecutter’s failure to clalm compensa-
tion for disability due to silicosis within two
vears after becoming aware that his lung
trouble was caused by stone dust barred his
claim, though he knew nothing about sili-
cosis, (Sec, 102,12, Stats, 1935), Universal
Granite Q. Co. v. Industrial Commission, 224
W 680, 272 N'W 863.

An employe, who in 1930 sustained a
hernia during work, immediately experi-
enced severe pain, told the foreman that he
was ruptured, was treated by a doctor and
fitted with a truss, was disabled from work
for the remainder of the day, but did not
suffer further disability from the hernia
or any wage loss therefrom until 1935, and
first filed an application for compensation
in 1936, is deemed to have known the nature
of his disability and its relation to his em-
ployment on the date of sustaining the
hernia and hence his right to compensation
was barred by the two-year Hmitation,
Creamery Package Mfg, Co., v. Industrial
Commission, 226 W 4298, 277 NW 111. :

Where the liability of the employer was
fixed within two years, the insurer was not
discharged by the fact that no claim was
made against the insurer within two years
after the injury. Maryland Casualty Co. v,
%rédustrial Commission, 230 W 363, 284 NW

Though the evidentiary facts found by
the industrial commission in a workmen's
compensation proceeding are supported by
credible evidence in the record, the infer-
ence drawn from the facts must be a rea-
sonable one or it must fall, Stewart v, In-

ployment, Trustees, Middle River Sanator- dustrial Comm. 236 W 167, 294 NW 515,

102.13 Examination by physician, competent witnesses, exclusion of evidence,
autopsy. (1) Whenever compensation is elaimed by any employe, he shall, upon the
written request of his employer, submit to reasonable examination by a physician, pro-
vided and paid for by the employer, and shall likewise submit to examination from time
to time by any physician selected by said commission, or a member or examiner thereof.
The employe shall be entitled to have a physician, provided by himself, present at any
such examination. So long as the employe, after such written request of the employer,
shall refuse to submit to such examination, or shall in any way obstruct the same, his
right to begin or maintain any proeeeding for the collection of compensation shall be
suspended; and if he shall refuse to submit to such examination after direction by the
commission, or any member or examiner thereof, or shall in any way obstruet the same,
his right to the weekly indemnity which shall accrue and hecome payable during the period
of such refusal or obstruction, shall be barred. Any physician who shall be present at any
such examination may be required to testify as to the results thereof. Any physician
having attended an employe may be required to testify before the commission when it
shall so direct. :

(2) The commission may refuse to receive testimony as to conditions determined from
an autopsy if it appears (a) that the party offering the testimony had procured the au-
topsy and had failed to make reasonable effort to notify at least one party in adverse in-
terest or the commission at least twelve hours hefore said autopsy of the time and place
it wounld be performed, or (b) that the autopsy was performed by or at the direction of
the coroner for purposes not authorized by chapter 366, The commission may in its dis-
erefion withhold findings until an autopsy is held in accordance with its direetions. [1951
c. 403 s. 14; 1939 c. 261]

Revisor’s Note, 1881: There has - never indicates that “or” is implied.
been a conjunction between clauses (a) and s.14)
(b) of (2). It is thought that the meaning

102.14 Jurisdiction of commission., This chapter shall he administered by the com-
mission. [19371 ¢. 403 s. 15] . '

Revisor’s Note, 1931: See 370.01 (3), 101.02 and 101.03. (Bill No, 380 S, s, 15)

102.156 Rules of procedure; transcripts. (1) Subject to the provisions of this
chapter, the commission may adopt its own rules of procedure and may change the same
from time to time.

(2) The commission may provide by rule the conditions under which transeripts of tes-
timony and proceedings shall be furnished, = [1931 ¢, 403 5. 16]

Revisor’s Note, 1931: The matter of em- Industrial commission had jurisdiction to
ploying help is covered by 14,71, The last enter award on stipulation of facts by em-
sentence of (1) is a duplication of 101.05. ployer and employe for accident occurring
{Bill No. 880 S, s. 16) some three years before where compensation

(Bill No. 380 S,
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payments had bheen made by employer, but
could not interfere with award after lapse
of one year, J. I Case Co. v, Industrial Com-
mission, 210 W 574, 246 N'W 591,
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claim must be filed, to enlarge time for fil-
ing claim, nor to change manner in which
parties are to be brought hefore commission.
Sentinel News Co. v, Industrial Commission,
224 W 38bb, 272 NW 463.

Statute does not empower commission to
amend staftute relating to time within which

102.16 Submission of disputes, contributions by employes. (1) Any controversy
concerning compensation, including any in which the state may he a party, shall be sub-
mitted to said commission in the manner and with the effect provided in this chapter.
Every compromise of any claim for compensation may be reviewed and set asule, modified
or confirmed by the commission within one year from the date such compromise is filed
with the commission, or from the date an award has been entered, based thereon, or the
commission may take such action upon application made within such year. Unless the
word ¢ Ompronnse” appears in a stipulation of settlement, the settlement shall not be
deemed a compromise, and further claim shall not be barred except as provided in section
102,17 (4) irrespective of whether award is made,

(2) ,The commission shall have jurisdietion to pass upon the reasonableness of medical
and hospital bills in all cases of dispute where compensation is paid, in the same manner
and to the same effect as it passes upon compensation.

(8) No employer subject to the provisions of this chapter shall solicit, receive or collect
any money from his employes or make any deduction from their wages, either dirvectly or
indirectly, for the purpose of discharging any liability under the provisions thereof; nor
shall any such employer sell fo an employe, or solicit or require him to purchase medieal
or hospital tickets or contracts for medical, surgical, or hospital treatment required to be
furnished by such employer,

(4) Any employer violating subsection (8) shall be subject to the penalties provided
in subsection (3) of section 102.28, and, in addition thereto, shall be liable fo an injured
employe for the reasonable value of the necessary services rendered to such employe
pursuant to any arrangement made in -violation of subsection (3) of this section without
regard to said employes actual disbursements for the same, [1931 ¢, 408 s. 17; 1935
c. 465; 1943 ¢, 270] .

Revisor’s Note, 1931: Last two sentences
of (1) are transferred to new 102.64. (Bill
- No, 380 8, s, 17
A letter from the commission to an in-
surer indicating that the commission would
not affirm a stipulation for settlement was
in effect a review and setting aside of the
stipulation, Wisconsin M. L., Co, v. Indus-
trial Commission, 202 W 428, 232 N'W 885,

of considering “the question of liability (of
employer and insurance carrier) for further
medical, surgical, and hospital treatment”
of an employe who had become insane as the
result of a compensable injury, and who
was a patient in a private hospital at a cost
of $40 per week, that $10.50 per week con-
stituted a reasonable expense for hospital
treatment, is an interlocutory and not a

An order of the commission, made fol- final order. Leyy v. Industrial Comm, 284 W
lowing a hearing noticed as for ‘the purpose 670, 291 N'W 807,

102.17 Procedure; notice of hearing; witnesses, contempt; testimony, medical ex-
amination, . (1) (a) Upon the filing with the commission by any party in interest of
any application in writing statmg the general nature of any claim as to which any dispute
or controversy may have arisen, it shall mail a copy of such appheatmn to all other parties
in interest and the insurance carrier shall be deemed a party in interest. The commission

may bring in additional parties by service of a copy of the application. The commission
shall fix & time for the hearing on such application which shall not be more than forty days
after the filing of such appheatwn. The commission shall cause notice of such hearing, to
“be given to each party intevested, hy serviee of such notice on him personally or by mailing
a copy thereof to him at his last known post-office address at least ten days before such
hearing. In ease a party in interest is located without the state, and has no post-office
address within this state, the copy of the application and copies of all notices shall he filed
in the office of the secretary of state and shall also be sent by registered mail to the last
known post-office address of such party. Such filing and mailing shall constitute sufficient
service, with the same force and effect as if served upon a party located within this state.
Such hearing may be adjourned from time to time in the discretion of the commission, and
hearings may he held at such places as the commission shall designate.

(am) Either party shall have the right to be present at any hearing, in person or by
attorney, or any other agent, and to present such testimony as may he pertinent to the con-
troversy before the commission. No person, firm or eorporation other than an attorney at
law, duly licensed to practice law in the state, shall appear on behalf of any party in in-
terest before the commission or any member or employe of the said commission assigned to
conduct any hearing, investigation or inquiry relative to a claim for compensation or hene-
fits under this chapter, unlegs he shall he a cifizen of the United States, of full age, of good
moral character and otherwise gualified, and shall have obtained from the commission a
license authorizing him to appear in matters or proceedings hefore the commission. = Such
license shall be issued by the ecommission under rules to be adopted by it. In such rules the
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commission may preseribe such reasonable tests of character and fitness as it may deem
necessary. There shall be maintained in the office of the commission a registry or list of
persons to whom licenses have been issued as provided herein, which list shall be corrected
as often as licenses are issued or revoked. Any such license may be suspended or revoked
by the commission for fraud or serious miseconduct on the part of any such agent. Before
suspending or revoking the license of any such agent, the commission shall give notice in
writing to such agent of the charges of fraud or misconduct preferved against him, and
shall give such agent full opportunity to be heard in relation to the same, Such license
and certificate of authority shall, unless otherwise suspended or revoked, be in force from
and after the date of issuance until the thirtieth day of June following such date of issuance
and may he renewed by the commission from time to time, but each renewed license shall
expire on the thirtieth day of June following the issuance thereof,

(as) The contents of verified medical and surgical reports, by physicians and sur-
geons licensed in, and practicing in, Wisconsin, presented by claimants for compensation
shall constitute prima facie evidence as to the matter contained therein, subject to such
rules and such limitations as the commission may preseribe.

(b) The commission may, with or without notice to either party, cause testimony to he
taken, or an inspection of the premises where the injury occurred to be had, or the time
hooks and pay rolls of the employer to be examined by any member of the commission or
any examiner appointed by it, and may from time to time direet any employe claiming
compensation to he examined by a regular physician; the testimony so taken, and the re-
sults of any such inspection or examination, to be reported to the commission for its con-
sideration upon final hearing, All ex parte testimony taken by the commission shall he
reduced to writing and either party shall have opportunity to rebut the same on final
hearing. -

(bm) The provisions of section 326.12 shall not be applicable to proceedings unde:
this act.

(¢) Whenever the testimony presented at any hearing indicates a dispute, or i$ such
as to create doubt, as to the extent or cause of disability or death, the commission may
direct that the injured employe be examined or autopsy be performed, or an opinion of
a physician be obtained without examination or autopsy, by an impartial, competent physi-
cian designated by the commission who is not under contract with or regularly employed
by a compensation insurvance carrier or self-insured employer. The expense of such exam-
ination shall be paid by the employer. The report of sueh examination shall be trans-
mitted in writing to the commission and a copy thereof shall be furnished by the com-
mission to each party who shall have an opportunity to rebut the same on further hearing.

(2) If the commmission shall have reason to believe that the payment of compensation
has not been made, it may on its own motion give notice to the parties, in the manner pro-
vided for the service of an application, of a time and place when a hearing will be had for
the purpose of determining the facts. Such notice shall contain a statement of the mat-
ter to be considered. Thereafter all other provisions governing proceedings on applica-
tion shall attach in so far as the same may be applicable.

(3) Any person who shall wilfully and unlawfully fail or neglect to appear or to testify
or to produce books, papers and records as required, shall be fined not less than twenty-
five dollars nor more than one hundred dollars, or imprisoned in the county jail net longex
than thirty days. Fach day such person shall so refuse or neglect shall constitute a sepa-
rate offense.

" (4) The right of an employe, his legal representative or dependent to proceed under
this section shall not extend heyond six years from the date of the injury or death or from
the date that compensation (other than medical treatment or burial expenses) was last’
paid, whichever date is latest.

(5) This section does not limit the time within which the state may bring an action to
recover the amounts specified in subsection (5) of section 102.49 and section 102.59,
[19581 ¢. 403 s. 18, 18a; 1931 ¢. 413; 1981 ¢. 469 5. 5; 1935 ¢. 4655 1943 ¢. £70]

Revisor’s Note, 1031: Subsection (4) is
from next to last sentence of 102.12, (3) is

Acme B, Works v. Industrial Commission,
204 W 493, 234 N'W 756, 236 N'W 378,

renumbered 101.10 (1a) for better arrange-
ment, (5) is transferred to new 102.64. New
(5) is based on the last sentence of 102.12.
(Bill No. 380 S, s. 18)

The date of injury is the time when_the
right to compensation arises. An employe
was twice injured, the second injury being
more than six years after the first one. Fol-
lowing the second injury a cataract was dis-
covered which had resulted from the first
injury. As regards the statute of limitations
the injury in this case arose at the time the
employe became ehtitled to compensation
for the disability caused by the cataract,

A general appearance before the indus-
trial commission by an unlicensed foreign
corporation having no post-office address in
this state, waived any lack of jurisdiction on
the part of the commission by reason of its
failure to flle the notice required by this sec-
tion, with the secretary -of state, McKesson-
Fuller-Morrisson Co, v. Industrial Commis-
gion, 212 W 507, 260 N'W 396,

Where employe had been awarded pri-
mary compensation by industrial commis-~
sion in 1925 on stipulated facts, but made no
request for a hearing before commission on
an issue of increased compensation by way
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of penalty until more than six years after
injury and more than siX years after pay-
ment of primary compensation and filing
with commission of receipt or release ac-
knowledging payment of increased com-
pensation, and employer, in consideration of
filing of such receipt, had carried out its
agreement to retain such employe at his
former wage as long as its plant continued
in operation, employe was barred from re-
covering increased compensation. TPutnam
gél;Industrial Commission, 219 W 217, 262 NW

Under the compensation act, 102,17 (1)
(a), 102.23 (4), 102.64 (2), in a proceeding on
a claim for compensation against the state,
the state is a party, and the attorney-general
is entitled to appear on behalf of the state,
so0 that an order entered by the industrial
commission awarding compensation on the
application of a state employe, without any
notice of the proceeding to, or appearance
by, the attorney-general, was void ab initio,
and therefore could be vacated by the com-
misgion on its own motion more than twenty
days after entry thereof. Johnson v, Indus-
trial Commission, 222 W 19, 267 N'W 286.

A consideration of the statutes in gues-
tion leads to the conclusion that the bhar of
the two-year statute attaches unless an ap-
plication be filed with the commission within
two years or the person against whom lia-
bility ‘is claimed has been made a Dparty
within that time pursuant to the provisions
of 102,17 (1) (a). Sentinel News Co, v, In-
dustrial Commission, 224 W 356, 271 NW 413,
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a county where neither the county nor the
state, either of which might or might not
have been the employer, was a party to the
proceeding. The court should have remanded
the matter to the commission for further
proceedings. Marinette County Highway
Committee v. Industrial Commission, 227 W
560, 278 NW 863.

The industrial commission is not a couit
and is not required to conduct its proceed-
ings according to the course of courts. Where
the insurer appeared by counsel before the
commission at the time set for the hearing
in a compensation proceeding, the insurer
thereby became a party to the proceeding
and was bound by the determination. Mary-
land Casualty Co. v, Industrial Commission,
230 W 363, 284 N'W 36,

Under 102,01 (2), Stats. 1983, the ‘“date
of injury” of an employe, whose death al-
legedly resulted from diseagse contracted in
his last employment, was his last day of
work, so that, had he survived, his claim
would have been barred by the 6-year limi-
tation in 102,17 (4), Stats. 1933, and hence,
by operation of 102.46, Stats. 1933, under
which his widow acquired no greater rights
than he would have had, had he survived,
the widow’s claim for death benefits was
likewise barred, no claim having been filed
either by the employe or his legal repre-
sentative during the 6-year limitation period.
Weligsgerber v. Industrial Comm., 242 W 181,
7 NW (24) 415,

102.17 (2), authorizing the commission to
order hearings on its own motion if it has
reason to believe that compensation has not

225 W 245, 273 NW 819,

An award was improperly made to an
employe who made his claim before the com-
mission against the highway committee of

102.18 Findings and award. (1) After final hearing the commission shall make
and file its findings npon all the facts involved in the controversy, and its order, which
shall state its determination as to the rights of the parties. Pending the final determina-
tion of any controversy before it, the commission may after any hearing make interlocutory
findings, orders and awards which may be enforeed in the same manner as final awards.
The commission may inelude in its final award, as a penalty for noncompliance with any
such interloeutory order or award, if it shall find that noncompliance was not in good
faith, not exceeding twenty-five per cent of each amount whieh shall not have been paid
as directed thereby. Where there is a finding that the employe is in fact suffering from
an occupational disease caused by the employment of the employer against whom the
applieation is filed, a final award dismissing such applieation upon the ground that the
applicant has suffered no disahility from said disease shall not bar any claim he mdy
thereafter have for disability sustained after the date of said award.

(2) The industrial commission may authorize a commissioner or examiner to make
findings and orders, and to review, set aside, modify or confirm compromises of claims for
compensation under rules to be adopted by the commissioner. Any party in interest who
is dissatisfied with the findings or ovder of a commissioner or examiner may file a written
petition with the industrial commission as a commission to review the findings or order.

(8) If no petition is filed within twenty days from the date that a copy of the find-
ings or order of the commissioner or examiner was mailed to the last known address of the
parties in interest, such findings or order shall be considered the findings or order of the
industrial commission as a body, unless set aside, reversed or modified by sueh commis-
sioner or examiner within such time. If the findings or order are set aside by the com-
missioner or examiner the status shall be the same as prior to the findings or order set
aside. If the findings or order are reversed or modified by the commissioner or examiner
the time for filing petition with the commission shall run from the date that notice of such
reversal or modification is mailed to the last known addvess of the parties in interest.
Within ten days after the filing of such petition with the commission the commission shall
either affirm, reverse, set aside or modify such findings or order in whole or in part, or
direct the taking of additional testimony. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in interest has heen preju-
‘diced because of exceptional delay in the receipt of a copy of any findings or order it may
extend the time another twenty days for filing petition with the commission,

(4) The commission shall have power to remove or transfer the proceedings pending
before a commissioner or examiner. It may also on its own motion, set aside, modify or
change any order, findings or award (whether made by an individual commissioner, an:
examiner or by the commission as a body) at any time within twenty days from the date
thereof if it shall discover any mistake therein, or upon the grounds of newly discovered

been paid, is valid., Valentine v. Industrial
Comm, 246 W 297, 16 NW (2d4) 804.
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evidence.
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Unless the liability under sections 102.49, 102.57, 102.58, 102.59, 102.60 and

102.61 is specifically mentioned, the order, findings or award shall be deemed not to affect

such liahility.

(5) If it shall appear to the commission on due hearing that a mistake has heen made
in an award of compensation for an injury when in fact the employe was suffering from
an occupational disease, the commission may within three years, set aside such award, and
make a new award under this section. [1931 ¢. 403 s. 19; 1931 ¢. 414, 1931 ¢, 469 s. 6, 8;
1933 ¢. 159 . 22, 1933 ¢. 402 5. 2; 1935 ¢. 465; 1937 ¢. 180, 1939 ¢. 515 5. 30]

Notet The commission has power, pending
the final determination of the controversy
before it, after any hearing to make inter-
locutory findings, orders, and awards, and
enforce them in the same manner as a final
award. Knobbe v, Industrial Commission, 208
W 185, 242 NW 501,

The power conferred upon the commission
to set aside an order or award in compensa-
tion cases upon the ground of mistake is not
arbitrary and cannot be exercised unless
there was a mistake, The commission had
jurisdiction to set aside a prior award where
a mistake appeared upon the face of the rec-
ord, notwithstanding the procedure adopted
by the commission was irregular in that it
did not indicate the nature of the mistake.
Welhouse v, Industrial Commission, 214 W
163, 252 NW 717.

There is no bagis for the exercise of the
power to set aside an award unless there was
in fact a “mistake” or there is in fact “newly
discovered evidence,” within the well defined
and well understood meaning of those terms
in the law. Seaman B, Corp. v. Industrial
Commission, 214 W 279, 252 NW ,718.

See_mnote to 102.23, citing Glancy M. I,
Co. v. Industrial Commission, 216 W 615, 258
NW 445, :

Power to set aside, modify or change

award in compensation cases for any mis-
take therein, may not be arbitrarily exer-
cised, and its exercise depends upon com-
- mission’s discovering what is in fact a
- mistake, Statute does not authorize com-
mission, after giving claimant full hearing
and properly denying compensation, to set
aside its order as for mistake, where no
mistake is specified and none appears in rec-
ord, and thereupon to grant new hearing
and award compensation upon claimant’s
changed testimony as to material controlling
matter, Hdward H. Gillen Co. v. Industrial
Commission, 219 W 337, 263 NW 167,

Where original award, made in 1931 pur-
suant to comproinise agreement, contained
no reference as to any allowance for in-
creased compensation, commission had juris-
diction to enter award for such increased
compensation although application therefor
was filed more than a year after date of first
award; the provision of 102.16 (1) being in-
applicablé in the circumstances. R. J. Wil-
son Co, v. Industrial Commission, 219 W 463,
263 NW 204.

The industrial commission cannot base an
award upon possibilities; there must be at
least some proof of every fact essential to
the support of the award. Oscar Mayer &
Co, v. Industrial Commission, 219 W 474,
263 N'W 88.

An award under the compensation act of
another state for the death of an employe
occurring in such state, if paid, must be
credited on a Wisconsin award for the same
death. Wisconsin B. & I Co. v. Industrial
Commission, 222 W 194, 268 NW 134,

Provisions of (4) did not give the com-
mission jurisdiction to enter an order on
April 9th setting aside an award on the
grounds of mistake and newly discovered
evidence, where an examiner had made an
award to an employe on February 19th and
entered an amended order on March 4th, since
the commission’s power under (4) exists only
for twenty days after the date of the exam-
iner’s award or order, and not twenty days
after the examiner’s award or order has in
legal contemplation become that of the com-
mission under (8). Wacho Mfg. Co. v. In-
dustrial Commission, 223 W 312, 270 N'W 63,

Where a petition to review the findings
or order of an examiner is duly filed with
the commission and proceedings are duly had
thereon, the provisions of (3) govern, so

that the commission’s setting aside of the
examiner’s findings or order restores the
status so as to leave the matter completely
open hefore the commission as though it had
never been brought before the examiner, and
the commission may then make its findings
and order or award without being subject to
the time limitation contained in (4). Gen-
eral A. F, & L. Assur. Corp. v. Industrial
Commission, 223 W 635, 271 NW 385,

A court of equity has jurisdiction to en-
join the enforcement of a judgment, based
on a compensation award, on the ground that
the judgment was fraudulently obtained be-
cause of fraud practiced by the claimant on
the industrial commigsion in obtaining the
award, Amberg v, Deaton, 223 W 653, 271
NW 396,

‘Where commission set aside examiner’s
order within ten days on petition for review,
commission’s power to award combpensation
was not limited to ten-day period. The
statute imposes no limitations on power of
commission to dispose of petition for review
of findings or order of commissioner or ex-
aminer, and such power is not limited to
cases involving mistake or newly discovered
evidence. (102.18 (2), (4), Stats. 1935), Mil-
waukee County v. Industrial Commission, 224
W 302, 272 NW 46.

Where industrial commission within ten
days provided in statute set aside examiner’'s
award and required employer to answer peti-
tion filed by claimant, the whole matter was
open for commission’s consideration, and no
order- requiring taking of additional testi-
mony was necessary. Tiffany v. Industrial
Commission, 225 W 187, 273 NW 519,

The temporary award of industrial com-
mission was not res judicata as to basis of
computing employe’s compensation and did
not preclude the commission from computing
amount of award for permanent disability
on basis of earnings less than that used in
computing the compensation for temporary
disability. Hinrichs v. Industrial Commis-
sion, 226 W 185, 273 N'W 545,

The review of an examiner’s findings by
the industrial commission without weighing
the evidence is in excess of the commission’s
powers and is a denial of due process and
can be set aside on judicial review of the
commission’s award., State ex rel. Madison
Airport Co., v. Wrabetz, 231 W 147, 285 NW
504; Kaegi v. Industrial Commission, 232 W
16, 285 N'W 845b.

When the industrial commission in a
compensation proceeding makes findings
and a final award for injuries resulting from
an accident, it is not passing on merely the
employe’s right to compensation for certain
claimed or then known injuries, but it is
passing on all compensation payable for all
injuries caused by that accident, except in
the case of occupational disease. State ex
rel. Watter v. Industrial Comm. 233 W 48,
287 N'W 692,

The mere fact that a disease follows as
a result of an accident does not constitute
suffering therefrom an occupational disease
within the contemplation of the compensa-
tion act, An occupational disease, within
the act, is a disease, such as_silicosis, which
is acquired as the result and an incident of
working in an_industry over an extended
period of time. Rathjen v. Industrial Comm.
233 W 452, 289 NW 618.

The provision of (3), that the commission
shall act in the matter within ten days
after the filing of a petition to review the
findings and order of an examiner, is mere-
ly directory, so that the failure of the
commission to act within ten days is not
jurisdictional, and the commission may act
in the matter after ten days if it fails
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W 461, 289 NW
Inferences made by the commlssion from
undisputed facts are as binding and con-
clusive as findings made on disputed facts,
Scandrett v, Industrial Comm, 2356 W 1,
291 N'W 845, . )
The commissioners’ resort to and their
reliance on a sufficient memorandum of the
evidence, prepared by a competent and im-
partial official member of the commission’s
staff, is permissible and proper within (3),
and a determination made by the commis-
sion after such use does not constitute a
denial of due process of law, Berg v, Indus-
trial Comm, 236 W 172, 294 N'W 506,

to act before, Statggv Industrial Comm, 233 -
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Where, the exaniiner’s notes, conta.lmng~
a sufficient,record, are hefore: the commis-
sion on its review of the findings and award
of an exammel the commission’'s review of

the examiner’s notes constitutes a ‘review
of the evidence,” as required by (3). Beem
W (2d)

4vz Industrial Comm. 244 W 334, 12

‘Whete thele was no evidence that the
alleged employer. had ever .had 3 or more
employes at any .one time or had carried
workmen’s compensation or had affirmative-
ly elected to become subject to the act, the
commission could dismiss the application for
failure of proof that the alleged employer
was subject to the act. Webster. v. Indus-
trial Comm, 246 W 164, 16 NW (2d) 426.

102,19 Alien dependents payments through consular officers. In case a deceased
employe, ‘for whose injury or death compensation is payable, leaves surviving him alien
dependents residing outside of the United States, the duly accredited consular’ officer of
the country of which such dependents are citizens or his designated 1eplesenta’c1ve resuhng
within the state shall, except as otherwise determined by the commission, be the sole rep-
resentative of such deceased employe and of such dependents in all matters pertaining to
their claims for compensation. The receipt: by :such officer.or sagent of. compensatlon
funds and the distribution thereof shall be made only upon order of the ecommission, and
payment to such officer or agent pursuant to any such order shall be a full discharge of
the benefits or compensation. Such eonsular officer or his representative shall furnish, if
required by the commission, a bond to be approved by it, conditioned upon the proper ap-
plication of all moneys received by him. Before such bond is discharged; such consular
officer or representative shall file with the commission a verified account, of the items of his
receipts and disbursements of such compensation. Sueh consular offider or representative
shall make interim reports to the commission as it may. require.. [1937 ¢. 403 s..20]

102,195 Employes :confined in institutions; payment of beneﬁts. In case an em-
ploye shall be adjudged insane or inc‘ompetent:and -confined in-a public institution, and
shall have wholly dependent on him for support a person or persons, whose. dependency
shall be determined as if the employe were deceased, compensation payable during’ ‘the
period of his confinement may he paid to the employe and his dependents, in-$uch manner,
for such time and in such amount as the commission may by order provide.: [7943 c. 270]

102.20 Judgment on award. Either party may present a ‘certified copy of the awaird
to the cucult court for any county, whereupon said eourt shall, without notice, render
Judgment in accordance therewith; such judgment shall have the same’ effect as -though
rendered in an action tried and determiried by said court and shall \Vlth hke effect, be en-
tered and docketed. [1931 e. 403 s. 21)] ;

Note: Where the insured employer paid
the award of workmen’s compensation and
did 'not take an appeal therefrom, this was
a sufficient compliance with the terms of the
policy to entitle the employer to recover 241 W 226, 5 NW (2da) 17

102.21 Payment of awards by municipahtles. Whenever an award is-made by 'the
eothmission against any munieipality, the person in whose favor it is made shall file
a certified copy thereof with the municipal clerk. “Within twenty days thereafter, unless
an appeal is taken, such clerk shall draw an order on the mummpal treasurer for the pay-
ment of the award. If upon appeal such award is affitmed in whole or in part the order
for payment shall be drawn within ten days after a eeltlﬁed copy of such judgment is filed
with the proper clerk. If more than one payment is provided for in the award or judg-
ment, orders shall be drawn as the payments become due. No- statute relating to the filing
of claims against, and the auditing, allowing and payment of claims by munigipalities
shall apply to the payment of an award or Judgment under the p10v1swns of this sectlon.
[1931 ¢. 403 s. 22] ‘ :

Revisor’s Note, 1931: Municipality mcludes county, town and sehool dlstrlct by deﬁm—
. tion, Seenew 102.01. (Bill No, 380 8, s. 22)

102,22 Penalty for delayed payments, 1f the sum ordered by the commission to be
paid shall not be paid when due, such sum shall bear: intepest at the rate of su( per.cent’
per annum. Where the employer or his insurer is gulltv of inexeusable delay in makmu
payments, the payments as to which such delay-is found shall he increased by ten’ per cent..
Where such delay is chargeable to the emplover and not to the insurer, the provisions of
gection 102.62 shall be apphcable and the relative lmblhtv of the pal‘tleq shall be ﬁ\ed 'md
discharged as therein provided. {1931 ¢. 403 s. 23] . o

102.23° Judicial review. (1) The findings of fact ‘made by the eommission actmn
within its powers shall, in the absence of fraud .be conelusive; and the order or :szud
either interlocutory or ﬁnal whether judgment, has ‘heen- 1'ende1'ed the¥eon or not, shall he

thereon as on a ‘“judgment”, aga.mst hln‘l,
although he did not have the award en-
tered up in circuit court as a judgment,
Hagenah v: Lumbermen’ s Mut Casualty Co,,
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subject to review only in the manner and upon she grounds following: Within thirty days
from the date of an'order or award originally made by the commission as a hody or
followuig the filing of petition for review with the commission under section 102.18 any
party aggrieved therehy may commence, in the oireuit court for Dane county, an action
against the commission, for the review of such order or award, in which action the adverse
party shall also be made defendant. In such action a complaint which need not be verified,
but which shall state the grounds upon which a rewew is sought, shall be served w1th the
summons.. Service upon the semetaly of the commission, or any member of the commission,
shall be deemed completed service on.all parties, but there shall be left with the person
s0 served.as many- copies of the summons and complaint as there are defendants, and the
-commission shall. mail one such copy to each other defendant. If the circuit court is satis-
fied that a party in intevest has been prejudiced because of exceptional delay in the
receipt of ‘a copy of any findings or order it may extend the time another thirty days in
which 'such action may-be commenced. The commission shall serve its answer within
twenty- days after the service of the complaint, and, within the like time, such adverse
party shall, if he so desires, serve his answer to sald complamt which answer may, by

way -of countemlalm or eross complaint, ask for the review of the order or award referred
to in the complamt, with the same:effect as if such party had commenced a separate action

" for the review thereof, With its answer, the commission shall make retmim to said court
of all documents and papers on file in the matter, and of all testimony which may have
been taken therein, and of its order, findings and awald Such retwrn of the commission
when filed -in ‘the .office of the’ cleﬂ; of the' cireuit court shall, with the papers mentioned
in section 270.72, constitute a judgment roll in such action; and it shall not be necessary
to settle a hill of exceptions in order to make such return part of the record of such court
“in such action. Said action may thereupon be brought on for hearing hefore said court
npon ‘suchi record by either party on'ten days’ notice to the other; subject, however, to
the provisions of law for a change of the place of trial or the calhng in of another Juclge.
Upon such hearing, the court may confirm or set aside such order or award; and any
judgment which' may theretofore have: been rendered thereon; but the same shall be set
aside only upon the followmfr grounds:

(a) That the commission acted without or in excess of its powers.

.{(b) That the order or award was procured by fraud.

. (e) That the findings of ‘fact by the commission do not support the order or award.

(2) Upon the’ t1*1al of any such action the court shall disregard any irregularity or
error of the commission unless it be made to affirmatively appear that the plaintiff was
damaged thereby.

" (8) The record in any case shall he transmlttecl to the commission within twenty days
after the order or Judgment of the court, unless appeal shall be taken from such ovder or
Jjudgment,

(4) Whenever an award is made against the state the atforney-general may bring an
action for review thereof in the same manner and upon the same grounds as are provided
by subseetion (1) hereof.

(5) The commencement of action for review shall not relieve the employer from pay-
ing compensation as directed, when such action involves only the question of’ hablhty as
between the employer and one or more-insurance companies or as between several insur-
-énee companies, [1931 c. 403 5. 24; 1933 c. 408 5. 2; 1939 o. 261]

Note: Whether undisputed evidence show-
ing the custom of the president of an em-
ployer'of taking employeés home aftér work
in ‘his car" ¢reated an .implied contract to
_transport was a question- of law, and the
conclusion of the commission thereon was
.not_binding upon the court,” Western F. Co,
v. Industrial Commlssion, 206 -W 125, 238
_NW 854.

A finding of the industrial commission
that at the time of his injury an applicant for
compensation was in the employ of a certain
corporation and wag injured while perform-
ing services for such employer, although de-
nominated a finding of fact, was a mere con-
clusion. of law, and, the facts not being in
dispute, they may be examined for the pur-
Dose of determining’' whether the commis-
sion’s conclusion was sound. [Weyauwega V.
Industrial Commission, 180 W 168, 192 NW
452,'and Tesch v, Industrial Comm1sslon 200
W 616, 229 NW 194,] Western Wn & I.-Bureau
Xé Industria.l Commission, 212 w 641,250 NW

Since the conclusion of- the 1ndustr1al com-

. mission, upon undisputed.facts, that a com-
pensatlon applicant was performmg ser'vices

.growing out of and mcldental to hls employ-
‘fient at the time of the accxdent 1s a conclu-

‘industrial commission,

gion of lav, the court may review the facts
to ascertain whether they support suoh con-
clusion of the commission. Olson Rug Co. v.
%Illglustual Commission, 215 W 344, 264 N'W

A preponderance of mere possibilities,
still leaving the solution of the issue in the
field -‘of conjecture, is not sufficient to sup-
port a finding by the industrial commission
as to the cause or origin of a germ disease
contracted by an employe. Loomis v. In-
dustrial Commission, 216 W 202, 256 N'W

Failure to file a petition within twenty
days to have the industrial commission re-
view its examiner’s findings and order did
not require dismissal of an action to review
such findings and order, since, under 102.18
(3) the examiner’s findings and order he-
came the findings and order of the commis-
sion as a body, and as such were subject to
review in an action brought for that pur-

ose under 102,23, Stats, 1933, Glancy M. 1.
405 v. Industrial Comm. 216 W 615, 258 NW
The power to make an award is in the
and the court can
only confirm or set aside the award. Rhine-
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lander P, Co. v. Industrial Commission, 216
W 623, 258 NW 384,
Terms used relating to gquantum of evi-

dence necessary to support commlssxons
findings, 5uch as “credlble evidence,” “some
evidence,” and “evidence,” are synonymous,

In action to-review- award-of-treblé -dam-
ages to employe under 17 who was alleged
to have been injured while illegally permit-
ted to operate elevator, evidence held not to
support commission’s findings that employe
was engaged in operating elevator when
injured. Supreme court has no power to set
aside commission’s award on ground that
findings were made against great weight
and clear preponderance of evidence, Hills
D, &G. Co. v. Industrial Coramission, 217 W
76, 258 N'W ' 336.

The court is not bound by commission’s
conclusions of law but may review the facts
to ascertain whether commission exceeded
its authority in making its conclusions of
law. Where the question was whether
claimant was an employe or an independent
contractor, commission’s finding that claim-
ant was “in the employ of” defendant was a
conclusion of law and did not comply with
commission’s duty to make findings of faet
as to material disputed facts, Xolman v, In-
dustrial Commission, 219 W 139, 262 N'W 622.

Where reporter’'s notes taken at compen-
sation hearing hefore examiner for industrial
commisgsion were lost and were not available
for transcription at time of appeal from
award of commission, but award purported
to be Dased upon entire record, and there
was no showing that notes were not avail-
able and actually read to commission when
matter was under consideration, and evidence
returned was sufficient to sustain findings of
commission, ecircuit court erred in setting
aside award and remanding record for fur-
ther proceedings. [Intel‘nanonal H. Co. v,
Industrial Commission, 157 W 167, distin-
guished.] Ducat v, Industrial Commission,
219 W 231, 262 N'W 718.

The provision that an award of the com-
mission may be get aside on the ground that
it ‘“was procured by fraud,” the fraud re-
ferred to is the fraud of the commission, not
the fraud of the claimant consisting of per-
jured testimony or the concealment of ma-
terial facts. Buehler Bros, v. Industrial
Commission, 220 W 871, 265 N'W 227,

I‘1nd1ngs of the industrial commission in
workmen’s compensatwn proceedings cannot
be disturbed if there is any cred1b1e evulence
to support them. Milwaukee E. & L,

v, Industrial Commission, 222 W 111 267 NW

"Where there is no substantial dispute as
to the material facts, a determination by the
industrial commission that an employe wag
injured while performing services growing
out of and incidental to his employment is
virtually a conclusion of law, reviewable on
appeal for the purpose of ascertaining
whether the facts support the conclusion of
the commission. Continental Baking Co. v,
Ill(()lustrial Commisgion, 222 W 432, 267 NW
5

The supreme court is without power to
reverse a compensation award merely be-
cause the conduct during the proceedings be-
fore the commission would have warranted
reversal of a jury’s verdict, since jurisdiction
to review an award is limited in this respect
to cases of alleged fraud on the part of the
commission, and regulatlon of the conduct of
parties and persong in compensatxon pro-
ceedings is committed to the commisgion. In
the absence of a showmg of fraud on the
part of the commission, a compensation
award is not reversible on appeal because the
employe had improperly solicited the aid of
a state senator who wrote a letter to one of
the commissioners urging the expeditious
handling of the case and expressing the hope
that something worth while could be doue,
General A, F. & L. Assur. Corp. v. Industrial
Commission, 223 W 635, 271 NW 385,

Industrial commission’s holding that
where employer had not notified employe
that he was discharged, and employe had
not notified employer that he had resigned,
1elat10nshlp of employer and employe existed
up to time of hearing was a “conclusion of
law” which court could overrule, as distin-
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guished from “conclusion of fact,” which
court may not disturb if supported by any
credible evidence. Montreal Mining Co. v.
Industrial Commission, 225 W 1, 272 NW 828.

A finding of an examiner that a logger's
action in attempting to stop a motor by
grasping-—an--unguarded--shaft--was .out .of
idle curiosity was a finding of fact which,
when supported by the evidence, could not
be disturbed on appeal, Peterman v. in-
dustrial Commission, 228 W 852, 280 N'W 379.

Subsection (2) does not supply a lack of
jurisdiction, Dairy Distributors v. Depart-
ment of Agriculture and Markets, 228 W 418,
280 NW 400,

Upon appeal from an award of the indus-
trial commission, the question to be deter-
mined is whether there is any credible evi-
dence to sustain the findings, and not
whether the findings conform to some stand-
ard or proof previously set up by the com-
mission, Prentiss Wabers Prod. Co. v. In-
dustrial Commission, 230 W 171, 283 N'W 357.

Interlocutory orders of the commission
are not res judicata. Maryland Casualty Co.
v. Industrial Commission, 284 N'W 36.

The award of death benefits to a deceased
employe’s widow cannot be set aside on the
ground of her fraud in agreeing with the
deceased’s parents to apply for compensation
and pay them half of the amount recovered.
Woman’s Home Companion Reading Club v,
Zgndustrial Commission, 231 W 371, 285 NW

A motion that the case be sent back to
the industrial commission with directions
was properly denied as the court can only
affirm the commmission’s award or set it aside.
Kaegi v. Industrial Commission, 232 W 16,
285 N'W 845,

The power to authorize the taking of
further evidence before the commission on
the remand of a compensation case to it, to
the extent that such power exists, is in the
circuit court and mnot in the commission,
and on a remand merely for further findings
the commission would not be authorized:to
reopen the case and receive further evidence.
Liberty Foundry v, Industrial Comm, 233 W
177, 288 NW 752,

The industrial commission is a necessary
as well as a real party in interest in an
action in the circuit court to review an
order or award of the commission, and as
such the commission has the right to move
for the dismissal of such an action because
of the court's want of jurisdiction. Rathien
v. Industrial Comm. 233 W 452, 289 N'W 618,

An order of the commission setting aside
an examiner’s findings and award and order-
ing the matter scheduled for further hear-
ing is not subject to judicial review in an
action brought to review a subsequent
award or an order denyving compensation,
(Contrary statement in Schneider IFuel &
Supply Co. v. Industrial Comm, 224 W 298,
withdrawn.,) Berg v. Industrial Comm, 23§
W 172, 294 NW 506.

The rule, that a verdict may properly be
directed only when the evidence gives rise
to no dispute as to the material issues or
only when the evidence is so clear and con-
vinecing as reasonahly to permit unbiased
and impartial minds to come to but one con-
clusion, is applicable in passing on a finding
of the industrial commission, In a proceed-
ing for compensation for injuries sustained
by a store manager, who lived above the
store of her emplover in an apartment, the
use of which she received as part of her
wages, and who sometimes made out daily
reports in the apartment, and who during the
course of breakfast started toward the door
of the apartment to go down to the store for
a missing paper necessary to complete a re-
port, but fell on the floor of the dining room,
the undisputed facts permitted of inferences
by the commission supporting its findings
that the claimant when injured was not per-
forming services growing out of and mci-
dental to her employment, and that her in-
jury did not arise out of her employment,
and that when injured she was going . to
work in -the ordinary and usual way but
was not on the premises of her employer.
Eckhardt v. Industrial Comm,, 242 W 325,
7 NW (2d) 841,
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. The difficulty of proof does not dispense
with the necessity of proof, and where a
compensation claimant cannot produce cred-
ible testimony that will serve to take his
conclusion as to the source of his injury out
of the category of guesses, he has not pro-
duced evidence of convincing influence to
form a hasis for an award in his favor, Beem
\;.2 Industrial Comm. 244 W 334, 12 NW (2d)

An order of the industrial commission,
confirming a compromise of a claim for
workmen's compensation, is not an appeal-
able order, only orders denying or awarding
compensation being subject to judicial re-
view under 102.23.° Harrison v. Industrial
Comm, 246 W 106, 16 NW (2a) 303.

102.24 Remanding record.

WORKMEN'S COMPENSATION 102.25

The act of the industrial commission in
refusing to allow an attorney a higher fee
than 10 per cent of the award in a work-
nien’s compensation case is not reviewable
by the courts in an action by the attorney,
only orders denying or awarding compensa-
tion being subject to judicial review. An at-
torney representing a claimant in a work-
men’s compensation proceeding is not a
“party” within the meaning of the provision
in this section, authorizing a “party” ag-
grieved by an order or award of the com-
mission to commence an acdtion in the cir-
cuit court for a review, the term ‘“parties”,
referring to persons claiming compensation
and those resisting the claims. Cranston v,
Industrial Comm, 246 W 287, 16 NW (2d) 865,

(1) Upon the setting aside of any order or award the

courb may recommit the econtroversy and remand the record in the case to the commission,
for further hearing or proceedings; or it may enter the proper judgment upon the find-
ings, as the nature of the case shall demand. An abstract of the judgment entered by the
trial court upon the review of any order or award shall be made by the clerk thereof upoun
the docket entry of any judgment which may theretofore have heen rendered upon such
order or award and transeripts of such abstract may thereupon be obtained for like entry
upon the dockets of the courts of other counties. .

(2) After the commencement of an action to review any award of the commission the
parties may have the record remanded by the court for such time and under such condi-
tion as they may provide, for the purpose of having the commission act upon the ques-
tion of approving or disapproving any seftlement or compromise that the parties may
desire to have so approved.  If approved the action shall be at an end and judgment may
he entered upon the approval as upon an award. If not approved the record shall forth-
with be returned to the eirvenit court and the action shall proceed as if no remand had

been made. [1931 ¢. 403 s. 25, 87]

Note: The determination of the ultimate
facts as to how, in the first instance, dece-
dent and his passengers came to embark on
the flight, and how subsequently the airplane
proceeded and dove or fell, must be left to
the commission; hence instead of supplying
those findings by its own determination, the
circuit court should have remanded the rec-
ord to the commission for further hearing
and proceedings., Sheboygan Airways, Inc,
v, Industrial Commission, 209 W 352, 245 NW

Judgment vacating order of industrial
commission and remanding record is appeal-
able as final judgment. Person who feels ag-
grieved by subsequent award of industrial
commission made in pursuance of order va-
cating original award and remanding case
must institute new action, Van Domelon v,
Industrial Commission, 212 W 22, 249 N1V 60.

Where the commission found that an
employe had been disabled ‘since the day
of his discharge” without fixing a particular
day on which disability occurred, it was not
error to coneclude that the commission did
not find the time when the claimant first
suffered a compensable disability, and prop-
erly remanded the record to the commission.
Schaefer & Co. v. Industrial Commission, 220
W 384, 265 N'W 3903,

Where an award of treble compensation
was made by the industrial commission, on
the ground that the employe was under
seventeen years of age and engaged in pro-
hibited work at the time of injury, and the
award was confirmed by the circuit court,

102.25 Appeal from judgment on award.

but the judgment of the circuit court was
reversed and cause remanded by the supreme
court with directions to set aside the award
of treble compensation, because the em-
ploye had not engaged in prohihited work,
the circuit court could recommit the matter
to the commission, which was then required
to correct its award. On return of the matter
to the commission by the circuit court after
remand, the commission acted within its
powers, and with due process of law, in pro-
ceeding, on undisputed evidence already Dbe-
fore it, to find that the employe was under
gseventeen years of age and working without
a permit at the time of injury, and in mak-
ing an award of double compensation accord-
ingly. Hills Dry Goods Co. v. Industrial
Commission, 222 W 439, 267 N'W 905,

Where the parties erred, as a matter of
law, in stipulating that the only issue was
whether the deceased was an employe of the
county or an independent contractor, and by
reason of such error it was evidently not
considered necessary to submit proof in re-
lation to the material issue as to whether
the deceased held himself out to and ren-
dered service to the public, the circuit court-
should have set aside the commisgion’s order
of dismissal of the widow’s application for
death benefits, and recommitted the contro-
versy and remanded the record to the com-
mission for such further hearing and pro-
ceedings as necessary to determine all es-
sential issues. Dryden v, Industrial Comm.
246 W 283, 16 NW (24) 799.

(1) Said commission, or any party ag-

grieved by a judgment entered upon the review of any order or award, may appeal there-
from within 30 days from the date of service by either party npon the other of notice of
entry of judgment. However, it shall not be necessary for said commission or any party
to said action to execute, serve or file the undertaking requirved by section 27411 (3) in
ovder to perfect such appeal; but all such appeals shall be placed on the ealendar of the
supreme court and brought to a hearing in the same manner as state causes on such cal-
endar. The state shall be deemed a party aggrieved, within the meaning of this subsec-
tion, whenever a judgment is entered upon sueh a review confirming any order or award
against it. At any time before the case is set down for hearing in the supreme ecourt,
the parties may have the record remanded by the eourt to the industrial commission in the
same manner and for the same purposes as provided for remanding from the cireuit court
to the industrial commission under section 102,24 (2). '
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(2) It shall be the duty of the clerk of any court 1'ender1no' a‘demsmn affectmv A
award of the commission to promptly furnish the commission mth a- copy of such de fs1011.
without charge. [1931 c. 403 5..26, 27; 1939 ¢. 8615 1943 c. 270] : gy

-102.26 TFees and costs. (1) No fees shall be chalged by the elerk of any court 101'-5.;
the performance of any service vequired by this ehapter, except for the docketing of
judgments and for certified transcnpts thereof, In proceedings to review an order or .
award, costs as between the partles shall be in the dlﬁcretmn of the court, but no cos 8,
shall be taxed against the commission. =

(2) Unless previously authorized by the commission, no fee shall be chalged or' 1'ecelved'
for the enforcement or collection of any claim for compensatlon, nor shall any eontraet
therefor be enforcible, wheve such fee, inclusive of all taxable attomes7 s fees paid or agreed
to be paid for such enforcement or collection, exceeds ten per cent of the amount at which
such claim shall be compromised or of the amount awarded, adJudoed or colleeted, ot
where such fee computed upon such percentage basis shall exceed in-gross the somi of’ ong"
hundred dollars. The limitation as to fees shall apply-to the combined charges-of attorneys,
solicitors, representatives and adjusters who knowingly eombine then' effmts toward theA
enforeement or collection of any compensation claim.

(3) Compensation in favor of any claimant, which exceeds one hundled dollars, shalI
be made payable to such claimant in person ; p1ov1ded however, that in any award the com-
mission shall upon application of any inferested party and sﬁbject to the provisions of
subsection (2) fix the fee of his attorney or representative and provide in the award for-
payment of such fee direct to the person entitled thereto. Payment aceording to the di-
rections of the award shall protect the employer and his insurer fmm any claim of attor
ney’s lien.

(4) The charging or receiving of any fee in violation of this seetion shall he unlawful ‘
and the attorney or other person guilty thereof shall forfeit double the amount retained by
h1m, the same to be collected by the state in an action in dehbt, upon complaint of the com-
mission. Out of the sum recovered the court shall direct payment to the 111;|u1ed palty of
the amount of the overcharge. [7931 ¢. 403 s. 28; 1935 ¢ 465] . :

Revisor’s Note, 1831: The provision as to the commission fixes the fee, contlol any.
attorney-general is t1 ansferred to new contract made by an attorney with his client
102.64,  (Bill No. 380 S, 28) in such matter, so that the statute cannot

Note: The terms of (2) and (3), hmltmg be challenged by the attorney as being un-
the fee of an attorney for a compensatlon constitutional, Cranston v. Industrial Comm
claimant to 10 per cent of the award unless 246 W 287, 16 NXV (2d) 865,

102.27 Claims unassignable, and exempt. No claim for compensation shall be as-
signable, but this provision shall not affect the survival thereof; nor shall any claim for
ecompensation, or compensation awarded, or pald be “taken for the debts of the palty en-

titled thereto. [1931 ¢. 403 5. 29]

102.28 Preference of claims; employer’s hablhty insurance. (1) The whole claim
for compensation for the injury or death of any . employe or any award or judgment:
thereon, and any claim for unpaid compensation instrance premlums shall be entitled to
the same preference in hankruptey or insolvency proceedings as is given by any law of
this state or by the federal bankruptey act to.elaims for labor, but this sectlon shall not-
impair the lien of any judgment entered upon any award;

(2) An employer liable under this act to pay. compensation shall insure payment ot
such ecompensation in some company authorized to insure such liability in this state unless:
such employer shall he exempted from such insurance by the industrial commission. An
employer desiring to be exempt from insuring his liability for compensation shall make.
application to the industrial commission showing his financial ability to pay such compén-
sation, and agreeing as a condition for the granting of the exemption to faithfully report
all injuries under compensation according to law and the 1eq1u1ements of the commission
and to comply with this act, and the rules of the eommission pertaining. to the adminis-
tration thereof, whereupon the commission by written order may make such exemption,
The commission may from time to time require further statement of financial ability of
such employer to pay compensation and may npon ten days’ notice in writing, for finan-
cial reasons or for failure of the employer to faithfully discharge his obligations accordiiig
to the agreements contained in his application for exemptwn, revoke its order granting
such exemption, in which case snch employer shall nnme(hately insure his liability. As a
condition for the granting of an exemption the commission shall have authority to require
the employer to furnish such security as it may consider sufficient to insure payment of all
claims under ecompensation. Where the security is in the form of a bond or other personal
guaranty, the commission may at any time either before or after the entry of an award,
upon at least ten days’ notice and opportumtv to be heard requive the sureties to pay the
amount of the award, the same to be enforced in like manner as the award itself may be
enforeed. Where an employer procures an e\empfmn as herein provided and thereafter

f
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enters info any form of agreement for insurance coverage with an insurance company or
interinsurer not licensed to operate in. this state, his conduet shall automatleally operate
as a revoeation of such exemption, .. An orvder exempting an employer from insuring his
liability for compensation shall. be null and void if the appheahon contains a financial
statement which is false in any material vespect.

(3) An employer who shall fail to comply with the plov1s1ons of subsection (2) of
section 102.28 shall be guilty of a misdemeanor and upon conviction thereof shall he pun-
ished by a fine of not less than.ten dollars nor more than one hundred dollars or by im-
prisonment in the county jail for not less than thirty days nor more than six months, or hy
both such fine and nnpnsonment Each day’s failure shall be a separate offense. Upon
eomplamt of the eommlsswn, the fines specified in this section may be collected by the state
in an action in debt.”

(4) If it appears by the comp]alnt or by the affidavit of any person in behalf of the
state that the employer’s liability, continues uninsured there shall forthwith be served on
the employer an order to show catise why he should not be restrained from employing any
person in his business pending the proceedings or until he shall have satisfied the court
in which the matter is pending’ that he has complied with the provisions of subsection
(2) of this section.” Such order to' show eause shall be returnable before the court or
the judge thereof at a time to be fixed in the order not less than twenty-four hours nor
more than three days after its issuance. -In so far as the same may bhe applicable and
1ot  herein otherwise provided, the provisions of cliapter 268 relative to injunctions shall
govern these proceedings. If the employer denies under oath that he is subject to this
act, and furnishes bond with. such sureties as the court may require to protect all his em-
ployes injured after the comimencemenit of the action for such compensation claims as they
may establish, then an injunction shall not issue. Every judgment or forfeiture against
an employer, unde1 subsection (3) of this section, shall pe1petually enjoin him from em-
ploying:any person in his busmess at any time when he is not complymg with subsec-
tion (2) of this section.
© (b)) Tf compensation is.awarded under thls act, against any employel who at the time
of the accident has not complied with the provisions of subsection (2) of this section, such
employer shall not he entitled as to. such award or any judgment entered thereon, to any
of the exemptions of property from seizure and sale on exeeution allowed in sections
972,18 to 272.22. If such employer is a corporation, the officers and directors thereof
shall be 1nd1v1dually and jointly and sever ally liable for any portion of an