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9,2;.:23_\I Prisoner, :when pailed. 2921_.461 Habeas corpus not available to pris-
92.24" ' Prisoner, when remanded ' oners passmg through this state

(1) Evely pelson restramed of

- his: liberty, except in the .cases specified in sect1on 292 02, may prosecute a wrlt -of habeas
c01pus to. obtain. relief from: such restraint, .. IR coel

" (2) YAl persons donfined in any hospltal or asylum ag insane, except persons conﬁned
in the central state hospital for the insane may plosecute ‘such writ, and the question of
insanity shall be determined by the court or judge issuing the same; and if such court or
judge shall decide thiat:the person is insané such- decision shall be mo bar fo the; prosecution
+of. such iwrit a- second time-if it shall he’ elalmed that such pelson hastbeen restored to
creason,: i ool el e G Bt SR CRUEE ETORTNETE DN R G

(8), As, used in this chapter, unless the context 1equnes otherw1se, Judge includes the

' supreme court "eirenit courts, ‘and county courts ‘and each’ Justlce and judge thereof and

wrlt 1s to' be set'ved e .

ccourt commissioners; and prisoner includes every person restrained of his liberty; and
1mpnsoned jncludes’ every such 1estramt and iespondent means the person on whom the

s 4(,,

1292.02° Who not entltled to. No pelson shall be entltled to prosecute such wmt Who

shall have been committed or detained by virtue of the final judgment or order of any .com-

- petent tribungl of eivil: ox ;eriminal jurisdiction or by virtue of any execution. issued.upon
.such order or. judgment; but no order of commitment for any alleged contempt. or upon
proceedings as for contempt to enforce the rights or remedies of any party shall be deemed
a Judgment or order within the meaning of this section ; nor shall any attachment or other
“process 1ssued upon any such o1de1' be deemed an’ executlon Wlthln the meanmg of thls
section, B

292.03 'Pétition for writ. ‘Application ‘for such writ shall be by petition, signed
either by the prisoner or by some person in his behalf, and may be madé to the sipreme
court, or to the ¢ircuit eourt of the county or the county ‘court, or to any justice-or judge of
- the: supreme, cireuit or eounty court, orto any court.commissioner, within the eounty where
the ‘prisoner is detained; orif. ther be no judge within such county, or for any: cause he
be incapable of aeting, or shall have refused to grant such writ, then to some judge residing
in an ad;]ommg county ; but every application, made by or on behalf of a person, sentenced
to.the state prison, must be made to the supreme court or to one of the JllStheS thereof and
shall be made returnable only to that court.

A habeag corpus proceeding is an actlon and not a speclal proceedlng State V. Dono-
hue, 11 W '(2d) 517, 106 NW (2d) 8
292.04 Petltmn' contents.

stance:
(1) 'That the person in whose behalf the writ is applied for is restramed of- h1s liberty,

Such petition must be verlﬁed and must state in stib-
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the person by whom he is imprisoned and the place where, naming both parties, if their
names arve known, or deseribing them if they are not.

(2) That such person is not imprisoned by virtue of any judgment, order or execution
specified in section 292.02.

(3) The cause or pretense of such nnpmsonment accouhng to the best of petitioner’s
knowledge and belief, .

(4) If the imprisonment is by virtue of any order or process a copy thereof must he
annexed, or it must be averred that, by veason of isich prisoner being removed or concealed
a demand of such eopy could not be made or that suech demand was made and a fee of one
‘dollar thevefor tencleled to the pe1son havmg"s'uch prisonét in hls custody, and that such
copy was refused. -

" (5) In what the 1llegallty of the unpuSonment con51sts

' '992.05 Application to officer in’another county Wheneve1 apphcatlon fo1 any
such writ shall be made to any officer not residing within the county where the prisoner
shall be detained he shall Yequire p1oof by:oath of the party appearing or by other suffi-
cient evidence, that there isno officer in. such eounty authorized to grant the writ or if there
be one that he is.abgent or Has ¥efused to grant sueh writ, or £or some dause,, 14 be specifi-
cally set forth, is mcapable of actmg ; and If such plOOf be not procluced ‘the apphcatlon
.- shall be demed ST PR ; S

292 06 ert granted w1thout delay. The cou1t or Judge to whom such pet1t10n shal]

be p1ope1ly presented shall grant the same without delay.unless’it shall appear from the

petition or from the documents annexed that the palty applymg theref01 is p10h1b1ted
from prosecuting the same, ..

1 292,07 Form, of writ, (1) Such w11t shall be substantmlly ‘in the followmg form:

The stafe of Wisconsin: To the sheriff, ete. (or A. B.}:

“You are hereby commanded to.have C. D , byyouwimprisoned and detained, 4§ it'is said,
togethel with the ‘time-and eause! of: $uich nnpnsonment, (by whatever name the said! C. D
shall be called or charged), before [here name the court or:judgely aty etel, on,:ete. (o
ivimmediately. after the receipt. of the wmt) .to. do and 1ece1ve what shall then and the1e be
consuleled concerning, the(salcl C.D. T R I e

.. Witness, ete., L " RPN .

i(2): Every such writ' ehall be made xretulnable f01thW1th or e & day ce1ta1n, ag the case
may require; wheninot issued by the’ court shall be indorsed with a certificate that the same
has been allowed with the date of such allowance, s1gned by the judge allowing the same.

292 08 Wi, ‘when suﬁicient

fonn It shall be Sufﬁclent s §

ol (1) £ the, pelson havmg the custody of the prjs‘olie'l‘ be. desmnated elthel hy his name
of ofﬁce, if he havé any, or by his own name, or if both sueh names be unknown or. uncel-
tain he may be described by an assumed appellation; and any one who may be served with
~the writ shall be: deemed -the pérson:to!whom.it is duected, although it: may be dnected to
h1m bya: w1ong name or deseription.or to any other person.. .. i

""" H(2) TH the' Pergon who is dirvected to he produeed he (les1gnated by name, ior 1f lns name
be uncertain’*or Unknown, he may be descmbed in- any othel Way 50 as’ to cles1gnate the
pelson 1ntencled R -

‘ 292 09 Refusal of wrlt. ,If any Judge shall w1lfully 1efuse to glant such wut when
legally apphed for, he shall be liable to the prisoner in the sum of one thoueand dollars

”Sueh w11t Shall not be dlsobeyed for any def et in

... 292,10 . Writ, who may serve... Such avrit ean only he served by. an elector.of the
v state and shall be.served as follows: .
(1) By delivering a copy of the same to the pel son to whom it is cluected v

£(2) If such petson eannot he found, by being left at the jail or other. plaee in. thh the
“prisonermay he conﬁned w1th any un(lelolﬁcel or other pelson of : p1ope1 age havmg chalge
of such' prisoners - UL RIE

*(3) If the pérson ‘on whom the writ ought to’ be selved conceal ‘himself or 1eque acl-
“yittatich ‘to the party atterhpting to serve the writ, by aﬁ'ixmg the copy, i’ some consplcuous
place on the outside of the house or other place ‘whete the’ prisonei’is confined, -

(4) The person serving the writ shall make due and prompt return theveof with proof
of service.

292 11 Pet1t1oner, when to pay charges When such wnt is duected to any pelson
- other than an officer, it may.require as a duty to be pexformed, in order to:render the serv-
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ice thereof: effectual, ‘that the charges ¢f biinging up such prisoner shallbe paid by the
“petitioner, and in such ease the writ shall specity the amount of such-charges so to be pa1d
which shall not exceed the ‘fees allowed. by: law: to sheriffs for similar services: ‘

129212 Service of writ, when complete, Except where service is;made as provided
in subsection (3) of section 292.10, the service of ‘sueh writ shall not be complete untilithe
party serving the same tenders to the custodian of-the prisoner,.if he be an officer,.the fees
allowed for bringing up such prisoner, not unless, when required: by such, officer, he shall
also give him a bond in.double the. sum for which sugh prisoner may be. detamed if he be
detained for g. spemﬁc sum of money, and if not, then in the sum of one thousand dollals,
conditioned that the obligor will pay the chalges of canymg ‘back such prisoner 1f Te shall
bé remanded and that he will not escape, éither going' to or retiirhitg from the ‘place to
whlch he is to be taken, and if such prisonetr he not in the custody of an officer, and the writ
shall require ‘that the chargés of bringing up stich prisoner shall be pald by the’ pet1t10ne1 .

" then until’ such charges have been tendered to thé respondent.

9292, 13 Return to writ. Whenever a complete service of such writ shall have been
made, the person upon whom it was served, having the custody of the prisoner, whether
_such writ he directed.to him or not, shall obey and make, return to such writ.and such pris-
- oner, shall be;produced at the, tlme and place specified therein. R

+ 202,14 Return, what to state;” The respondent shall state in h1s 1etu1n

(1) Whether he has or has not the pnsonel in hig c[ustody or under his power,

(2) If he has him in his custody or power the authouty and tlue cause of such n:npns-

_onment, setting forth the same at large.

(8) .:If the prisoner he detained by virtue of any Wntten authouty a copy thereof shall
be annexed to the return and the original shall be ploduced to the court .or ,]udge bef01e
whom the same is returnable. :... .., . v w0

(4): If the resporident shall-have had the pnsonel in \hlS powel or custody at any time,
but has transferred such custody to another, the return shall state pa1t1cula11y to:whom;-at

-what time, for what' cause and by what: authonty guch ‘transfer -took place. (The 1etu1n
must be s1g11ed by the pelson makmg it and shall be venﬁed by hls oath. e v

92 16 Obedience to’ wrlt compelled If any pelson upon whom sueli’ wnt shall have
been duly geived shall refuse or‘neglect to obey the ‘same, within the time réquired; and no
- sufficiént ‘excuse shall be shown for sueh tefusal or neg’léct the ‘cort' or ‘judgé before whom
sueh writ is returnable shall, upon proof of such service, fovtliwithi isslle ‘an'atfachment
against such person, duected to.the, sheriff; of any.county, commanding. him forthwith to
apprehend such: person. and,to bring him before. sueh court or judge; and on such.person
.. being. so brought he shall he. committed to.the county jail until he shall make yeturn to such
writ and comply with any order that may be made.in relation to. the prisonex. i i i1
Where one county court ordered the contempt order was erroneous since the re-
county - clerk jailed. for. contempt, and.the . leasg’ was by the rnunicipal!court - and the
mumclpal court .of another county issued a sheriff was obliged to obey. Staite ex rel.
" habéas  corpus 'and released’ the clerk' oni Reéynolds v, County Court, 11 (2d) 560,
.bail, and the first court then held the sheriff 106 NW (2d) 876, s o
in contempt for releasing the prisoner, the ‘ !
292,17 Attachment of sheriff. If a Shellff neglects to make 1etu1n to such Wnt the
attachment may be directed to any corbnér or other person to be desighated therein; who
. shdll execute the same;’ and such shenff may be commltted to- the Jall of any county other
than hls own

29218 Attachment may issue, Tn ease e of attachment an. 01de1 may he 1ssued to the
officer or other person to whom such attachment is directed, commanding him to bring,
forthwith, before the éourt or judge, the party for whose: beneﬁt such. writ was allowed,
"who shall 'thereafter retnain in the custody'of such officer or other person, until chscharged
bailed or remanded: *Tn the execution' of ‘such- attflchment or o1der the person executmg
it may eall to his aid the power of the county:" SRR TR

292,19  Return may be traversed. i:The prisoner may demui:to-the return or may

. deny any of the material facts set forth in the return to the writ or-allege any fact to.show

either that his imprisoniment is unlawful or that he is entitled to his discharge, which alle-

gations and denials shall be verified by hisioath; and the court or judge.shall pioceed in a

summary way to'examine intothe facts contained in the veturn and to hear the allegations
and proofs of the parties in support of such imprisonment or.against: the same,
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292.20 When party discharged, If no legal cause be shown for such imprisonment
or restraint or for the continuance thereof the court or judge shall make a final order dis-
charging such party from the custody or restraint under which he is held. L

292.21 When remanded. The court or Judge must make a final order to remand the
prisoner if it shall appear that he is detained in custody either:

(1) By virtue of process issued:by any court or judge of the United States, in a case
where such court or judge hag exclusive jurisdietion; or

(2) By virtue of the final judgment or order of any competent court of eivil or erimi-
nal jurisdietion or of any execution issued upon such judgment or order; or :

(3) For any contempt, specially and plainly charged in the commitment by some court,
officer or body having authority to commit for the contempt so charged; and

(4) . That the time during which such party may be legally detained has not expued

Habeas corpus cannot be used to inquire :and the prisoner remanded: Errors in the
into the acts constituting contempt, and exercise of jurisdiction are not réviewable
where the return shows detention for con- by habeas corpus. State ex rel. Reynolds v,
tempt, what the charge was, and the act ' County Court, 11 W (2d) 560, 106 NW (24)
found, the writ should have been quashed 876. )

292,22 Discharge if in custody under process. (1) If it appear that the prisoner is
in eustody by virtue of civil process of any court or issued by any officer in the course of
judieial proceedings before him such prisoner can be discharged in the following. cases
only
(a) Where the jurisdiction of such court or oﬁice1 has been exceeded, elther as to
matter, place, law or person,

‘ (b) Where, although the original imprisonment was lawful, yet by some aet, omission
or event which has taken place afterward the: p11sone1 is entitled to be dlscha1ged

(e¢) Where the process is void.,

(d) When the process was issued in a case not allowed by law.

(e). Where the person having the custody:of the prisoner is not. empowered by ]aW to
detain-him; or

(£) Where the process is not authomzed by any judgment or order of any court nor by
any provision of law.

(2) But no court or judgs, on the 1etu1n of such writ, shall inquire into the legahty or
justice of any Judgment order or execution specified in sectmn 292.21.

292.23 Prisoner, when bailed. If it appear that the prisoner has been legally com-
mitted for crime or if he appear, by the testimony offered with the return upon the hearing
.. thereof, to be gmlty of crime, although the commitment be irregular, the court or judge
. before whom he is brought shall let him to bail, if the case be bailable and good bail be
offered, or shall remandhim,

292,24 Prisoner, when remanded. If the prisoner be not entitled to his dlscharge

and the not hailed the court or judge shall remand him to the eustody from which he was

" taken, if the person under whose custody he was, be legally éntitled thereto if not so en-
tltled he shall he committed to his legal custodlan

292 25 Custody of prisoner pending proceedings. - Until Juclgment be glven upon the
return.the eourt or judge before whom the prisoner is brought may either commit him to
the custody of the sheriff or place him in such eare or under such eustody as his age and
other cncumstances may require.

292, 26 Interested person notified. When 1t appears from the return to such writ
that the prisoner is in custody on any process nnder which any other person has an interest
in continuing his imprisonment no order shall be made for his discharge until it shall
appear that the interested person or his attorney, if he has one, if to be found within the
county, shall have sufficient notice of the time and place at which writ is returnable

292,27 Notice to district attorney. When the prisoner is detained upon any erim-
inal accusation no order for his discharge shall be made until sufficient notice of the time
and place at which such writ shall have been returned or shall be made returnable shall be
given to the distriet attorney of the county, if to be found within the county.

292.28 - Change of venue from court commissioner., In case the writ is returnable
before a court commissioner, either party may file his affidavit of prejudice setting forth
that he has good reason to, and does believe, that such court commissioner, naming him, will
not deeide impartially in such proceedings. Upon receipt of such afidavit the court com-
. missioner shall forthwith transmit all papers and records in the proceedings to the nearest
judge found in the same county, qualified to determine such proceedings, In counties
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where two or more circuit judges preside such papers and records shall be transmitted to
any such judge in such county. The judge to whom such papers and records are trans-
mitted shall try and determine the proceedings as if such proceedings had been commenced
before him, But one such change of venue shall be granted.

292.29 Proceedings in absence of prisoner; appearance by attorney. When from
sickness or infirmity the prisoner eannot without danger be brought before the court or
judge before whom the writ is made returnable the respondent may state that fact in his
return, verifying the same by his oath; and if such court or judge be satisfied of the truth
of such allegation and the return be otherwise sufficient he shall proceed to dispose of the
matter, The prisoner may appear by attorney and plead to the return; and if it appear
that he is illegally imprisoned the court or judge shall order his discharge forthwith; but if
it appear that such person is legally imprisoned and is not entitled to bail all further pro-
ceedings thereon shall cease. . ~ ‘

292,30 Order of discharge, how enforced, action for damages. Obedience to any
final order discharging or directing the discharge of any prisoner may be enforced by the
court or judge making the same by attachment, in the manner provided for a neglect to
make a return to a writ of habeas corpus and with the like effect in all respeets; and the
person guilty of such disobedience shall be liable to the prisoner in the sum of one thousand
two Lundred and fifty dollars damages, in addition to any special damages such party may
have sustained.

292,31 Nonliability of officers. No officer shall be liable for obeying any final order
discharging or directing the discharge of any prisoner. '

292.32 Reimprisonment for same cause; when cause not same. No person who has
been discharged by the final order of any court or officer upon a writ of habeas eorpus
issued pursuant to the provisions of this chapter shall be again imprisoned, restrained or
kept in custody for the same eause; but it shall not be deemed the same cause:

(1) If he shall have been discharged from a commitment on a eriminal charge and he
afterwards committed for thie same offense by the legal order or process of the court
wherein he shall be hound by recognizance to appear or in which he shall be informed
against, indicted or convieted for the same offense; or

(2) . If after a discharge for defect of proof or for any material defect in the commit-
ment in any eriminal case the prisoner be again arrested on sufficient proof and committed
hy legal process for the same offense; or ‘

(8) Ifin a civil action the party has heen discharged for any illegality in the judgment
or process hereinbefore specitied and is afterward imprisoned by legal process for the
same cause or action; or ‘ ,

(4) If in any ecivil action he shall have been discharged from commitment on mesne
process and shall be afterwards committed on execution in the same cause or on mesne
process in any other canse after such first action shall have heen discontinued.

Cross . Reference: BEffect of release on habeas corpus upon term of imprisonment, see

292.33 - Warrant in lieu of writ, Whenever it shall appear by satisfactory proof
that any one is held in illegal imprisonment and that there is good reason to helieve that he
will be carried out of the state or suffer some irreparable injury before he can be relieved
by habeas corpus, the judge may issue a warrant, reciting the facts and directed to any
sheriff, constable or other person, commanding him to take such prisoner and forthwith to
bring him before the judge, to be dealt with aceording to law.

292,34 Order of arrest. When the proof mentioned in section 292.33 shall also be
sufficient to justify an arrest of the person having such prisoner in his custody, as for a
eriminal offense committed in the taking or detaining of such prisoner, the warrant shall
also contain an order for the arrest of such person for such offense. '

292,36 Warrant, how executed. Any officer or person to whom such warrant shall
be directed shall execute the same by bringing the prisoner therein named and the person
who detained him; if so commanded by the warrant, before the officer issuing the same;
and thereupon the person detaining such prisoner shall make return in like manner and
the like proceedings shall be had as if a writ of habeas corpus had been issued in the first
instance.

292,36 Proceedings for unlawful detention, If the person having such prisoner in
his custody shall be brought before such officer as for a eriminal offense he shall be ex-
amined, committed, bailed or discharged by such officer in like manner as in other eriminal
cases of the like nature.
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" 299,87 ¢ Penalty for refusing papers. Any officer” or othe1 person 1efuslng to deliver
a‘eopy of any order, warrait, process or other authority by which he''shall detain any
person 'té any ‘one who shall denand such copy and ténder the fees therefor shall be liable
to the pelson g0 detained in the sum of tivo hundred dollals damages, to le'recover ed in an
ActioN.....i /0 g . . - P :

1 992,38 Relmprlsomng party dlscharged Any person who shall recommit, 1mp11son
of restrajn’ of his liberty or.cause to he recormitted, imprisoned or restrained of his liberty
for the same ‘¢ause except as’ plonded il ‘section 292 32, any person discharged by a final
otder upon’ a; ‘writ of habeas corpus or, ‘who shall knowmgly assist or aid therein, shall be
liable to the prisoner in ‘the sim of one thousand two hundred and fifty dollars damages,

and shall ‘be gullty of a mlsdemeanm and be pumshed as plowded hy sectlon 292.39.

292 39 Concealment of persen entltled to writ. Any one havmg in his custody’ or
under his power any person. who is entitled fo a.writ of habeas corpus. or for whose relief
such a writ has been issued, who shall, with the intent to elude the service of such writ or
to, avmd ‘the effect thereof, tlansfel such prisoner to the custody or control of another, or
conceal hlm, or change the place of his confinement and every person who shall asswt in
s0,_doing shall be gmlty of a misdemeanor and:be puthed by a fine;, not exceeding one
thousand dollars ox by 1n1p11sonment not, exceedmg six months or by both such fine:and
1mp11sonment :

..2292;44 .. Prisoner .broughttforv trial or as witness. ' This chapter- does not restrain
the power of courts to issue a writ of habeas corpus, to. bring hefore them any prisonet:
f01 trml or as a witness.

292 45 Wltness fees, mma,tes of state 1nst1tut1ons. (1) If'an inmate of any public
1nst1tut1on is brought into court in response to a writ of habeas. corpus ad testificandum
or ad prosequendum or subpoena, the institution shall be reimbursed :for: the time of the
ofﬁcel conducting sueh inmate and the actual and necessary traveling expenses ineurred
in takmg hiin into court on sald ;process and returning him to the institution. The super-
mtendent of the institution shall file with the clerk of such court a statement of such ex-
penses, and ‘the same shall be certified bV him to the county treasurer, who shall pay to
the superintendent of the institation the amount so celtlﬁed, plonded that in a eivil
actlon, ‘such expen%es shall He' paid by the party 1equestmg the presence of such fimate,

(2) In' He of the plocedule under sub. (1) ‘the state depaltment of publie’ welfare
upon 48 hours’ advance notice shall release. to any sheriff having a sultable jail approved
hy thie depal‘tment for §nch putpose any prisoper wpon presentation of a writ of habeas
corpus ad testificandum or'ad prosequenduni to the warden or Supﬂlmtendent of the'insti~
tution whieh is detaining the inmate. The sheriff shall be informed’ in advarice where he
may assume ‘cuistody of the inmate and-he then shall be in charge ‘of the inmate and be
responsible: for his eustody.’ During the time’ that an’inmate is ‘absent from the state
institution. and in the ‘custody of ithe sheriff he shall ‘beé eiititled to credit for time served:
on the existing séntence:and such credit under . 53.11 that he was eligible to receive
while an inmate of the state institution. The sheriff shall be responsible for segregating
the inmate in his jail from other prisoners and the eounty shall ‘be liable for all expenses
attendant. to his detention ineluding ‘niedical care.  The ininate while in the custody of
the sheriff shall not be permitted to have visitors or to receive mail éxcept as authorized
and: approved: by the warden or superintendent of 'the state institution which formerly
detained’the'inmate but he shall hé-entitled to. confer with ecounsel durmg reasonable hoiirs
without restriction, After the eourt has determined 'that the:inmate is'no longer needed
or, 1equ11ed the sheriff shall prompily refurn the, mmate to the 1nst1tut10n to which he was
detaméd prior to his. 1elease to the shenff for appeeuanee in court, v

HIStOI"V. 1961 c 310 . : :

292 46 Habeas corpus not avallable to pnsone1s passing through thls state. The
officers of all other states, territories and countries are given the right to hold and convey
all ‘persons in their c‘ustody and ‘charged wWith or convicted of erimie into and through the
state of Wisconsin.* It shall be a sufﬁment answer to a writ of habeas corpus sued out in
this state by any siich person so'in custody that the officer holds’ him i1 éustody by au-
thority'of a warrant or a commitment of stch other state,’territory ot country, a copy of
which wairant or commitment shall be attached to the answer of such officer, ' v

i




